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PREFACE. 


Thk  object  of  tliis  Edition  has  been  to  preserve,  so 
fur  as  jjossible,  so  much  of  the  work  as  the  late 
Mr.  Dart  was  responsible  for,  but  at  the  same  time 
to  brinjj:  tlic  book  up  to  elate. 

The  last  Edition  was  publlslied  in  1888.  Since 
then  tlic  law  and  practice  dealt  with  lias  undergone 
very  considerable  modifications.  This  has  involved 
the  re-writing  of  several  of  the  Chapters  and  the 
re-custing  of  others.  For  instance,  the  Chapters  on 
Searches  and  Death  Duties  have  been  re-written. 
A  new  Chapter  on  the  Land  Transfer  Acts  has  been 
added. 

Notwithstanding  the  large  increase  in  new  matter, 
it  will  be  f(jund  that  this  Edition  is  somewhat  smaller 
than  its  predecessor.  This  result  has  been  secured 
by  the  omission  of  passages  which  had  been  repeated 
elsewhere  in  the  book,  by  striking  out  obsolete  law 
where  it  could  no  longer  be  of  use  to  the  practitioner, 
and  by  aiming  at  conciseness  of  diction  throughout. 

The  book  covers  an  immense  range  of  subjects,  and 
on  this  account  it  is  impossible  to  deal  exhaustively 
with  many  of  the  matters  referred  to.  Since  the 
First  Edition  was  issued,  many  books  dealing  with 
special  branches  of  the  subject,  notably  Fry  on 
Specific  Performance  and  Farrer  on  Conditions  of 
Sale,  have  been  published.  Taking  advantage  of 
this,  the  Editors  have,  wherever  the  completeness  of 
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the  work  would  not  be  prejudiced,  referred  freely 
to  text  writers  on  special  subjects  ;  by  this  means 
it  is  hoped  that  the  present  Edition  will  furnish  a 
complete  book  of  reference  in  matters  commonly 
arising  between  Vendors  and  Purchasers,  and  at  the 
same  time  put  the  reader  in  the  way  of  obtaining 
information  on  incidental  subjects.  The  Editors 
have  also  been  fortunate  in  being  able  to  refer  to  the 
new  (19th)  Edition  of  Prideaux's  Conveyancing. 

The  Editors  desire  to  thank  Mr.  A.  Tumour  Murray 
for  comments  and  suggestions  during  revision;  also 
Mr.  Ilalford  G.  Burdett,  Mr.  Cecil  A.  Hunt  and 
Mr.  Geoffrey  P.  Langworthy  for  compiling  the  Index; 
and  Mr.  G.  P.  Langworthy  and  ilr.  A.  R.  Taylour 
for  assistance  in  connection  with  the  proofs. 

No  Chronological  Table  of  Statutes  will  be  found  in 
this  Edition,  as  the  Statutes  are  referred  to  under 
their  short  titles  or  other  designations  in  the  Index. 

The  Alphabetical  Table  of  Short  Titles  to  Statutes 
has  been  added  to  enable  the  practitioner  to  ascertain 
the  session  and  chapter  when  the  latter  are  not  given 
in  the  text. 

The  Editors  have  also  to  thank  Mr.  A.  E.  William.s 
and  Mr.  R.  S.  C.  Pullman,  clerks  to  Mr.  li.  L.  (  herry, 
for  what  is  believed  to  be  an  exceptionally  accurate 
Table  of  Cases  ;  also  for  the  other  Tables,  and  general 
assistance  in  passing  the  book  through  the  press. 

The  Editors  will  welcome  any  suggestions  which 
may  be  useful  in  the  preparation  of  a  subsequent 
Edition. 

Lincoln's  Inn. 

Jnunarq,  ISUtfl. 
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and  Chapter  (a). 


Abandoument  of  Railways  Act,  1850  (13  it  14  Vict.  c.  83). 

.: 1869  (32  &  33  Vict.  c.  114). 
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Agricultural  Koldings  (England)  Act,  1883  (46  &  47  Vict.  c.  61). 

1900  (63  &  64  Vict.  c.  50). 
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Allotments  Act,  1887  (50  &  51  Vict.  c.  48). 
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Apportionment  Act,  1834  (4  &  5  Will.  4,  c.  22). 

1870  (33  &  34  Vict.  c.  35). 

Arbitration  Act,  1889  (52  &  53  Vict.  c.  49). 
Artizans'  Dwellings  Act,  1875  (38  &  39  Vict.  c.  36). 
Attorneys  and  Solicitors  Act,  1870  (33  &  34  Vict.  c.  28). 

Bankruptcy  Act,  1825  (6  Goo.  4,  c.  16). 

1831  (1  &  2  WiU.  4,  c.  56). 

1861  (24  &  25  Vict.  c.  134). 

. 1869  (32  &  33  Vict.  c.  71). 

1883  (46  &  47  Vict.  c.  52). 

1886  (49  &  50  Vict.  c.  12). 

. 1890  (53  &  54  Vict.  c.  71). 

Bedford  Level  Act,  1663  (15  Car.  2,  c.  17). 
Benefices  Act,  1898  (61  &  62  Vict.  c.  48). 
Bills  of  Sale  Act,  1854  (17  &  18  Vict.  c.  36). 

. 1878  (41  &  42  Vict.  c.  31). 

Bills  of  Sale  Act  (1878)  Amendment  Act,  1882  (45  &  46  Vict.  c.  43). 
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1894  (57  &  58  Vict.  c.  47). 


Burial  Act,  1853  (16  &  17  Vict.  c.  134). 

[a)  This  table  enables  the  short  titles  only  to  be  cited  in  the  text.     References 
to  the  material  Statutes  will  be  found  in  the  Index. 
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Crown  Debts  Act,  1541  (33  Hen.  8,  c.  39). 
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Debtors  Act,  1869  (32  &  33  Yict.  c.  62). 

Debts  Recovery  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  47). 
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1S58  (21  &  22  Yict.  c.  108). 
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1893  (56  &  57  Yict.  c.  20). 


COXXxii      ALriUnCTlCAL  TAIU.K  OF  SHORT  TITLI-:S. 

E«rl«uurti«.1  rorpnr-tion.  Act.  1832  (i  &  3  Will.  1.  c.  HO). 
Berla-i.'  '"♦  ^ct.  ISTl  (31  &  3o  Vict.  c.  43). 

p.,]..,:  ^-.  \     ,  1H3C  (0  &  7  Will.  4,  c.  'JO). 

Vtt.  U>i**i  ,'  &  ?*  ^Vill.  3.  c.  25). 

.  .    .,  1,  i.,„t  tV.nvfVttnc-s)  Act.  1711  (10  Anno.  c.  31). 
•uUr  ^>tuto«  Act,  1K51  (14  &  15  Vict.  c.  104). 
Lafv^U  Act.  ITl'.  ,3  Gw.  1.  c.  15). 

IH;M  (4  &  5  Will.  4.  c.  2.3). 

Endenoe  Act.  1H45  (8*9  Vict.  c.  113). 

1H51  (14  &  15  Vict.  c.  99). 

. IH37  (20  &  21  Vict.  c.  77). 

-•  •     .  -  ContJnuanco  Act,  1K90  (59  &  GO  Vict.  c.  39). 

Tithe  Act,  1886  (49  &  50  Vict.  c.  34). 
1H97  (fiO  &  <n  Vict.  c.  23). 


Fellowship,  &c. :  Boncficos,  &c.  Act,  1589  (31  Eliz.  c.  6). 
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1.S96  (59  &  GO  Vict.  c.  28). 

1900  (63  &  64  Vict.  c.  7). 

Fine*  and  Rocovorie*  Act,  1833  (3  &  4  Will.  4,  c.  74). 

1842  (5  &  6  Vict.  c.  32). 

Finm  rrovontion  (Motropolis)  Act.  1774  (14  Geo.  3,  c.  78). 
Forfoituro  Act,  1870  (33  &  3-1  Vict.  c.  23). 
Fraudulent  Conveyances  Act,  1571  (13  Eliz.  c.  5). 
1584  (27  Eliz.  c.  4). 


Gasworks  nausea  Act,  1847  (10  &  11  Vict.  c.  15). 
Oenoral  Turnpike  Act.  1822  (3  Goo.  4,  c.  12G). 
Globe  Exchange  Act,  I8l5  (55  Geo.  3,  c.  147). 

- —    1820  (1  Goo.  4,  c.  6). 

1825  (6  Geo.  4,  c.  8). 

Glebe  Lands  Act,  1888  (51  &  52  Vict.  c.  20). 
Granteoa  of  Reversions  Act,  1540  (32  Ilcn.  8,  c.  34). 


Highways  at.d  Locomotives  Act,  1878  (41  &  42  Vict.  c.  77). 
llouidng  of  the  Working  Classes  Act,  1890  (53  &  54  Vict.  c.  70). 

Improvement  of  Land  Act,  1SG4  (27  &  28  Vict.  c.  114). 

1899  (62  &  63  Vict.  c.  46). 

Inclosuro  Acts.  1836  to  1882. 

Inclosuro  Act,  1836  (6  &  7  Will.  4,  c.  115). 

1840  (3  &  4  Vict.  c.  31). 

■ 1845  (8  &  9  Vict.  c.  118). 

1H46  (9  &  10  Vict.  c.  70). 

1847  (10  &  11  Vict.  c.  111). 
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Inclosure  Act,  1848  (11  &  12  Yict.  c.  99). 

1849  (12  &  13  Vict.  c.  83). 

. 18')2  (15  &  16  Yict.  c.  79). 

18j4  (17  &  18  Vict.  c.  97). 

1857  (20  &  21  Yict.  c.  31j. 

1859  (22  &  23  Yict.  c.  43). 

1868  (31  &  32  Yict.  c.  89). 

1876  (39  &  40  Yict.  c.  56). 

1878  (41  &  42  Yict.  c.  56). 

1879  (42  &  43  Yict.  c.  37). 

1882  (45  &  46  Yict.  c.  15). 

Inclosure  Consolidation  Act,  1801  (41  Geo.  3  (U.  K.),  c.  109). 
Incumbents'  Eesignation  Act,  1871,  Amendment  Act,  1887  (50  &  51  Yict. 

c.  23). 
Incumbered  Estates  (Ireland)  Act,  1848  (11  &  12  Yict.  c.  48). 
Indecent  Advertisements  Act,  1889  (52  &  53  Yict.  c.  Is). 
Industrial  and  Provident  Societies  Act,  1852  (15  &  16  Yict.  c.  31). 

1893  (56  &  57  Yict.  c.  39). 

Infant  Settlements  Act,  1855  (18  &  19  Yict.  c.  43). 

Infants'  Property  Act,  1830  (11  Geo.  4  &  1  WiU.  4,  c.  65). 

Infants'  Eelicf  Act,  1874  (37  &  38  Yict.  c.  62). 

Inland  Eevenue  Act,  1888.     See  Customs  and  Inland  Eevenue  Act. 

Interpretation  Act,  1889  (52  &  53  Yict.  c.  63). 

Intestates'  Estates  Act,  1884  (47  &  48  Yict.  c.  71). 

1890  (53  &  54  Yict.  c.  29). 

Irish  Mortgage  Act,  1771  (11  &  12  Geo.  3,  c.  10). 
Irish  Eegistration  Act,  1707  (6  Anne  (Ir.),  c.  2). 

Joint  Stock  Companies  Act,  1844  (7  &  8  Yict.  c.  110). 

1856  (19  &  20  Yict.  c.  47). 

Judgments  Act,  1838  (1  &  2  Yict.  c.  110). 

1839  (2  &  3  Yict.  c.  11). 

1840  (3  &  4  Yict.  0.  82). 

1855  (18  &  19  Yict.  c.  15). 

1864  (27  &  28  Yict.  c.  112). 

Judgments  (Ireland)  Act,  1844  (7  &  8  Yict.  c.  90). 
Judicature  Act,  1S73  (36  &  37  Yict.  c.  66). 

. 1884  (47  &  48  Yict.  c.  61). 

1890  (53  &  54  Yict.  c.  44). 

Land  Charges  Act,  1888  (51  &  52  Yict.  c.  51). 

1900  (63  &  64  Yict.  c.  26). 

Land  Drainage  Act,  1847  (10  &  11  Yict.  c.  38). 

1861  (24  &  25  Yict.  c.  133). 

Land  Eegistry  Act,  1862  (25  &  26  Yict.  c.  53). 

Land  Eegistry  (MidcUesex  Deeds)  Act,  1891  (54  &  55  Yict.  c.  64). 

Land  Tax  Perpetuation  Act,  1798  (38  Geo.  3,  c.  60). 

Land  Tax  Eedemption  Act,  1802  (42  Geo.  3,  c.  116). 
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I-jn.l  Tit  Rnilc-mptjon  Art.  I**"-?  M?  O.*©.  3.  c.  31). 

..  ;J.  c.  77). 
o.  3.  c.  5H). 

1>1  ;    '13  Geo.  3,  c.  123). 

I^H  (.>4  (icMK  3,  c.  173). 

1817  ['»:  Oo4.,  3.  c.  1(K)). 

iN.js  ;i  \  •-'  Vi<  t.  c.  5N}, 

--     —        iv;,!    l(i«:  17  Vict.  c.  74). 

!  .  1853  (H;&  17  Vict.  c.  117). 

L....  ...^  i.. 1 . ;....  i.l)  Act,  18J3  (1(J  &  17  Vict.  c. 'JO). 

I^nd  Trnntfor  Act,  ls75  (38  &  39  Vict.  c.  87). 

\  01  Vict.  c.  (»o). 
Act,  1845  (8  &  9  Vict.  c.  18). 

isrid  (-J.'J  &  21  Vict.  c.  106). 

1M(;<(  (.{J  v^-  Xi  Vict.  c.  IS). 

Iju\  Tuxution  of  Costs)  Act,  1895  (58  &  59  Vict.  c.  11). 

I.An<t'<  "i  »  t">wu  .\ccountant8  Act,  1571  (13  Eliz.  c.  4). 

Ijlw  of  PmiK>rty  Amendment  Act,  1859  (22  &  23  Vict.  c.  35). 

'■ 1800  (23  &  24  Vict.  c.  38). 

jty  Act«,  1796  to  1853. 
legacy  Duty  Act,  1796  (.JO  Geo.  3,  c.  52). 
17y«j  (yy  Geo.  3,  c.  73). 

—  1805  (45  Geo.  3,  c.  28). 

1814  (54  Geo.  3,  c.  92). 

1845  (8  &  9  Vict.  c.  76). 


1853  (16  &  17  Vict.  c.  51). 

Ix>jritimacy  Declaration  -\ct,  1858  (21  &  22  Vict.  c.  93). 
L.Urty  of  Relijfiou.H  Worship  Act,  1855  (18  &  19  Vict.  c.  86). 
Lacvnaing  Act,  1842  (5  &  6  Vict.  c.  44). 

1872  (.35  &  36  Vict.  c.  94). 

1902  (2  Edw.  7,  c.  28). 

r.imitntion  Act,  1623  (21  Jac.  1,  c.  16). 

!  of  Actions  Act,  1843  (6  &  7  Vict.  c.  54). 

i  ;i   of  Actions  Act  Amendment  (Irclund)  Act,  1814(7   &  8  Vict. 

c  27). 
Limited  Owners  Reservoirs  and  Water  Supply  Further  Facilities  Act, 

1877  (40  &  41  Vict.  c.  31). 
T.iuit'Hl  r)wner>*'  ResidenccH  Act,  1870  (.'J3  &  ."J4  Vict.  c.  56). 
I    i..it*-d  Owiifr?.'  UcHidencus  Act  (1870),  Amcndmont  Act,  1871  (34  &  35 

Vict,  c  84). 
I.itorarj-  and  Scientific  Institutions  Act,  1854  (17  &  Is  Vict.  c.  112). 
I»cal  Oovemmont  Act,  1888  (51  &  52  Vict.  c.  41). 

1894  (56  &  57  Vict,  c,  73). 

Locke  King's  Acts.  See  Real  E«tiitos  f 'harge-s  Act«. 
Ixindnn  Building  .Vet,  1894  (57  &  58  Vict.  c.  ccxiii.). 
Lun.icy  Act.  18JM)  (53  &  54  Vict.  c.  5). 

1891  (54  &  55  Vict.  c.  65).  ^ 

Lunacy-  Regulation  Act,  1853  (16  &  17  Vict.  c.  70). 
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Magna  Charta,  1225  (9  lien.  3,  c.  Iti). 

Mulins'  Act,  1857  (20  &  21  Vict.  c.  57). 

Marriage  Act,  1835  (5  &  6  Will.  4,  e.  54). 

Married  Women's  Property  Act,  1870  (33  &  34  Vict.  c.  93). 

1874  (37  &  38  Vict.  c.  50). 

■ 1882  (45  &  46  Vict.  c.  75). 

~ : '■ 1893  (56  &  57  Vict.  c.  63). 

Married  Women's  Eeversionary  Interests  Act,  1857  (20  &  21  Vict.  c.  57). 
Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85). 

1858  (21  &  22  Vict.  c.  108). 

-' 1878  (41  &  42  Vict.  c.  19). 

Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97). 

Merchant  .Shipping  Acts,  1867  to  1897. 

Merchant  Shipping  Act,  1867  (30  &  31  Vict.  c.  124). 

1872  (35  &  36  Vict.  c.  73). 

1894  (57  &  58  Vict.  c.  60). 

18J'7  (CO  &  61  Vict.  c.  59). 

Metropoli.s  Management  and  Buildings  Acts,  1855  to  1890. 
Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120). 

1875  (38  &  39  Vict.  c.  33). 

Metropolis  Management  Act,  1862,  Amendment  Act,  1890  (53  &  54  Vict, 
c.  54). 

Metropolis  Management  Amendment  Act,  1856  (19  &  20  Vict.  c.  112). 

1858  (21  &  22  Vict.  c.  104). 

" = 1862  (25  &  26  Vict.  c.  102). 

'  • 1885  (48  &  49  Vict.  c.  33). 

1890  {o3  &  54  Vict.  c.  66). 


Metropolis  Management  and  Building  Acts  Amendment  let   1878  r41 

42  Vict.  c.  32).  ^ 

Michael  Augelo  Taylor's  Act,  1817  (57  Geo.  3,  c.  29). 
Middlesex  Registry  Act,  1708  (7  Anne,  c.  20). 
Money-lenders  Act,  1900  (63  &  64  Vict.  c.  51). 
Mortgage  Act,  1733  (7  Geo.  2,  c.  20). 
Mortgagees'  Legal  Costs  Act,  1895  (58  &  59  Vict.  c.  25). 
Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52  Vict.  c.  42). 

1«5)1  (54  &  55  Vict.  c.  73). 
Municipal  Corporations  Act,  1882  (45  &  46  ^'ict.  c.  50). 

Naturalization  Act,  1870  (33  &  34  Vict.  c.  14). 
Non-parochial  Registers  Act,  1840  (3  &  4  ^'iit.  c.  92). 
Nullum  Tempus  (Ireland)  Act,  1876  (39  &  40  Vict.  c.  37). 

I'arish  Property  and  Parish  Debts  Act,  1812  (5  &  6  Vict.  c.  18). 
Parliamentary  Elections  Act,  1696  (7  &  8  Will.  3,  c.  '2o\ 
Parliamentary  Voters  Registration  Act,  1813  (6  &  7  \kt.  c.  18). 
Parsonages  Act.  1865  (28  &  29  Vict.  c.  69). 
Partition  Act,  1868  (31  &  32  Vict.  c.  40). 
1.S76  (;i9  &  40  Vict.  c.  17). 
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*»♦.•  .  r.hir  \-t,  \'*90  (A3  ft  M  Vict.  c.  39). 
IJ  ft  i:j  Vict.  c.  !(«»)• 
;_. ......  s  Act.  1ST;J  {Mi  &  37  Vict.  c.  60). 

•Uc«  of  W  -  Aincmlmont  Act,  1882  (15  ft  10  Vict.  c.  21). 

'    •.  1 ,  11     Ml  Anno,  c.  28). 
\.t.  l>i|9(50  0oo.  3,  c.  12). 

M  &  :>b  Vict.  c.  A(\). 
lsr>;j  (2<5  &  27  Viit.  c.  13). 
Act.  1832  (2  ft  3  Will.  1.  c.  71). 
'.   '  .  1    Act,  1858  (21  &  22  Vict.  c.  -12). 
,  Act,  1M0(32  Ilcn.  8,  c.  2). 

ilia)  Act,  1891  (54  &  55  Vict.  c.  29). 
A<t.  1S()8  (48  fico.  3,  c.  149). 
I  «  rWiM  V"  •■"•  A«t.  1797  (<i  Anno,  c.  72).     (Ruff.  c.  18.) 
;.     ,h  Act,  1875  (38  &  .39  Vict.  c.  55). 
PuMic  ll.-ulth  Act,  1874  (Supi>ort  of  .S)wer«),  Amendment  Act,  1883  (46  & 

47  Vict.  c.  37). 
PuWic  Health  (Ix)ndon)  Act,  1891  (54  &  55  Vict.  c.  70). 
V'.         ^'       V  Drainogo  Act,  1847  (10  &  11  Vict.  c.  11). 

_  1 1S50  (13  &  14  Vict.  c.  31). 

1851)  (19  &  20  Vict.  c.  9). 

Publio  Record  nm.o  A<f.  l.s.'is  '1  .^  2  Vict.  c.  94). 


Quocn  Anno'n  Kounty  Act,  1703  (2  &  3  Anne,  c.  20)  (Ruff.  c.  11). 

'- 1838  (1  &  2  Vict.  c.  20). 

Uueon'a  Bemombrancer  Act,  1859  (22  &  23  Vict.  c.  21). 


B.i  •  iog  Act.  l.%7  (30&  31  Vict.  c.  127). 

B:i  Consolidation  Act.  1845  (8  &  9  Vict.  c.  20). 

Real  E.««tate  (.'hargps  Act*?,  1854  to  1877. 

Beal  E«tato  Charges  Act,  1854  (17  &  IS  Vict.  c.  113). 

18G7  (.30  &  31  Vict.  c.  69). 

1877  (40  &  41  Vict.  c.  31). 

Beal  Property  Act.  1845  (8  &  9  Vict.  c.  lOG). 

Real  Property  Limitation  Act.  18.33  (3  &  4  Will.  4,  c.  27). 

1H37  (7  Will.  4  &  1  Vict.  c.  28). 

1874  (37  &  38  Vict.  c.  57). 

Rocov.rio«  Act.  1741  (14  Geo.  2.  c.  20). 

R#»{H«trntion  «.f  RurialH  Act.  18G4  (27  &  28  Vict.  c.  97). 

R  -UH  Act,  1832  (2  &  3  Will.  4,  c.  115). 

R.  1  Act.  1H29  (10  G.X).  4,  c.  7). 

Bomilly'«  (5<ir  f>ftmuol)  Act,  1812  (52  Geo.  3.  c.  101). 


Palo  of  Goods  Act.  1893  (56  &  57  Vict.  c.  71). 

Sale  of  I>and  by  Auction  Act.  1867  (.30  &  31  Vict.  c.  48). 

Salee  of  Beversions  Act,  1868  (31  &  32  Vict.  c.  4). 
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Satisfied  Terms  Act,  1S45  (8  &  9  Vict.  c.  112). 
School  Sites  Act,  1841  (4  &  5  Vict.  c.  38). 

1844  (7  &  8  Vict.  c.  37). 

1849  (12  &  13  Vict.  c.  49). 

1851  (14  &  15  Vict.  c.  24). 

1852  (15  &  16  Vict.  c.  49). 

Settled  Estates  Act,  1850  (If)  &  20  Vict.  c.  120). 

1858  (21  it  22  Vict.  c.  77). 

• 1864  (27  &  28  Vict.  c.  45). 

1876  (39  &  40  Vict.  c.  30). 

1877  (40  &  11  Vict.  c.  18). 

Settled  Estutes'Aniondinont  Act,  1874  (37  &  38  Vict.  c.  33). 
Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38). 

1884  (47  &  48  Vict.  c.  18). 

1889  (52  &  53  Vict.  c.  36). 

1890  (53  &  54  Vict.  c.  69). 

Short  Titles  Act,  1896  (59  &  60  Vict.  c.  14). 

Simony  Act,  1713  (13  Anno,  c.  11). 

Solicitors  Act,  1843  (6  &  7  Vict.  c.  73). 

Solicitors'  Ecmunoration  Act,  1881  (44  &  45  Vict.  c.  Al). 

Stamp  Act,  1804  (44  Goo.  3,  c.  98). 

1815  (55  Geo.  3,  c.  184). 

1850  (13  &  14  Vict.  c.  97). 

1854  (17  &  18  Vict.  c.  83). 

1870  (33  &  34  Vict.  c.  97). 

1891  (54  &  55  Vict.  c.  39). 

Statute  of  Frauds,  1677  (29  Car.  2,  c.  3). 

Statute  of  Limitations.     Sec  Limitation  Act. 

Statute  of  Uses,  1535  (27  Ueu.  8,  c.  10). 

Statute  Law  Eevision  Act,  1875  (38  &  39  Vict.  c.  iji>). 

1883  (46  &  47  Vict.  c.  39). 

Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51). 

Summary  Jurisdiction  (Married  Women)  Act,  1895  (58  &  59  Vict.  c.  39). 

Supremo  Court  of  Judicature  Act.     Ste  Judicature  Act. 

Supremo  Court  of  Judicature  (Oflicors)  Act,  1879  (42  &  43  Vict.  c.  7s). 

Taxes  Act,  1856  (19  &  20  Vict.  c.  80). 

Tenants'  Compensation  Act,  1890  (53  &  54  Vict.  c.  57). 

Tenterdon's  (Lord)  Act,  1828  (9  Geo.  4,  c.  14). 

Tithe  Act,  1832  (2  &  3  Will.  4,  c.  100). 

1836  (6  &  7  Will.  4,  c.  71). 

1837  (7  Will.  4  &  1  Vict.  c.  69). 

1838  (1  &  2  Vict.  c.  64). 

1S39(2  &  3  Vict.  c.  62). 

1842  {o&a  Vict.  c.  54). 

1846  (9  &  10  Vict.  c.  73). 

1847  (10  &  11  Vict.  c.  104). 

lSf»l  (,-,4  &  O.J  Vict.  c.  8). 
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Tnui«t...rt.i!;  u  A.  ♦.  ISIM  ".  Orn.  4.  c.  84). 

Xr.  \  ^(^  Vict,  c  18). 

Tr  .            -  »v  W  Vict.  0.  32). 

Tr  U  Vict.  c.  60). 


Tn,.f....  V.  •  \.  t.  1S94  (J7  &  u8  Vict.  c.  10). 

Tr  Act.  1H52  (15  &  Ui  Vict.  c.  55). 

Tr  ■    '^17  (10  &  11  Vict.  c.  W). 

Tr  .  V'  Act.  lH-18  (11  &  12  Vict.  c.  G8). 

L':  ......  1H;{5(5  &  (i  Will.  4,  c.  69). 

Ui.  Act.  1.S.VS  (21  &  22  Vict.  c.  44). 

1S{»8  (61  &  62  Vict.  c.  55). 

Unircniitioa  and  College  Eutatcs  Act  Extension.  l.s(}0  (23  &  24  Vict.  c.  59). 
Unireniitie* and Collfgu  Estates  Anu'ndnunt  Act,  INSO  (43 &  44  Vict.  c.  46). 
U«in-  I^w«  Kepenl  Act,  1854  (17  &  18  Vict.  c.  90). 

Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict.  c.  78). 

Vestries  Art.  1N31  (I  &  2  Will.  4.  c.  60). 

Voluntary  Conveyances  Act,  1893  (56  &  57  Vict.  c.  21), 

W,  \.t,  1S47(10&  11  Vict.  c.  17). 

W  -  Act,  1.S24  (5  O.o.  4.  c.  74). 

18.35  (5  &  6  Will.  4,  c.  63). 

1878(41  &  42  Vict.  c.  49). 

Weightii  and  Measure**  (Metric  System)  Act,  1897  (60  &  61  Vict.  c.  46). 

WillH  Act.  18.37  (7  Will.  4  &  1  Vict.  c.  26). 

Wino  and  iJeerhouso  Act,  1869  (32  &  33  Vict.  c.  27). 

Yorkj>hiro  Rcgi.stric8  Act,  1706  (6  Anne,  c.  20)  (RufY.  5  Anno,  c.  18). 

1706  (6  Anne,  c.  62)  (Ruff.  6  Anne,  c.  35). 

17:M  (h  Geo.  2,  c.  16). 

18H4  (47  &  48  Vict.  c.  54). 

1H85  (48  &  49  Vict.  c.  26). 

Torkshiro  Registry  Act,  1706  (6  Anno,  c.  62)  (Ruff.  c.  35). 
1735  (8  Goo.  2,  c.  6). 


(     ccxxxix     ) 


TABLE  OF  THE  REIGNS 

Of  the  Fj)ifilixh  Sovercifins,  icitJi  CoyyespoiuHiig 
Dates  (a). 


William  I. 

1 

1 

25  Dec.  1066 
21  Dec.  1067 

8 

(    25  Dec.  1073   ; 
[    24  Dec.  1074 

15 

{ 

25  Dec.  1080 
24  Dec.  1081 

2 

I 

25  Doc.  1067 
24  Dec.  1068 

9 

f  25  Dec.  1074 
\    24  Dec.  1075 

16 

/ 

25  Dec.  1081 
24  Dec.  1082 

3 

{ 

25  Dec.  10-58 
21  Dec.  1069 

10 

(  25  Dec.  1075 
\    24  Dec.  1076 

17 

25  Dec.  1082 
24  Dec.  1083 

4 

i 

25  Dec.  1069 
24  Dec.  1070 

11 

(  25  Dec.  1076 
\    24  Dec.  1077 

18 

i 

25  Dec.  1083 
24  Dec.  1084 

5 

{ 

25  Dec.  1070 
24  Dec.  1071 

12 

(  25  Dec.  1077 
i  21  Dec.  1078 

19 

! 

25  Dec.  1084 
24  Dec.  1085 

G 

f 

25  Dec.  1071 
24  Dec.  1072 

13 

/  25  Dec.  1078 
'[    2i  Dec.  1079 

20 

I 

25  Dec.  1085 
24  Dec.  1086 

7 

! 

25  Dec.  1072 
24  Dec.  1073 

14 

r  25  Dec.  1079 
(  24  Dec.  1080 

illiani  IT. 

21 

25  Dec.  1086 
9  Sept.  1087 

1 

f 

26  Sept.  1087 
25  Sept.  1088 

6 

(    26  Sept.  1092 
25  Sept.  1093 

10 

26  Sept.  1096 
25  Sept.  1097 

4 

{ 

26  Sept.  1088 

25  Sept.  1089 

26  Sept.  1089 

25  Sept.  1090 

26  Sept.  1090 
25  Sept.  1091 

1 

8 

(  20  Sept.  1093 
\    25  Sept.  1094 

1  26  Sept.  1094 
\    25  Sept.  1095 

11 
12 

{ 

26  Sept.  1097 

25  Sept.  1093 

26  Sept.  1098 
25  Sept.  1099 

5 

( 
\ 

26  Sept.  1091 
25  Sept.  1092 

9 

(  20  Sept.  1095 
(  25  Sept.  1096 

13 

f 
\ 

26  Sept.  1099 
2  Aug.  II 00 

{a)  Iq  abstracts  the  year  of  the  reiprn  i..»  sometimes  given  alone  ;  this  tabic 
enables  the  dato  to  be  ascertained  at  a  glance. 
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Il<  iii\  I 


(  i  Aug.  1100 

\  i  Aug.  not 

I  &  Aug.  noi 

\  4  Aug.  1 10-i 


i:t 


I  .^  Aug. 
(  *  Aug. 


si 

*  \ 

M 

»{ 

10  ( 

"I 


s  Aug.  1103 
4  Aug.  1103 

.S  Aug.  1103 
4  Aug.  1104 

!>  Aug.  1104 

4  Aug.  1105 

5  Aug.  110.5 
4  Aug.  HOC 

.'>  Aug.  1106 
4  Aug.  1107 

A  Aug.  1107 
4  Aug.  1108 

6  Aug.  1108 
4  Aug.  1109 

.'.  Aug.  1109 
4  Aug.  1110 

6  Aug.  1110 
4  Aug.  1111 

.')  Aug.  1111 
4  Auk.  1112 


.-  (  26  Dec. 
1  (  25  Dec. 

.,  /  26  Dec. 
*-  I  26  Dec. 

..  f  26  Dec. 
•»  I  26  Dec. 

26  Dec. 
26  Dec. 


M 

5! 

c 


26  Dec. 
26  Dec. 

26  Dec. 

25  Dec. 

26  Dec. 
25  Dec. 


1136 
1136 


11.36 
1137 


1137 
1138 


113A 
1139 


1139 
1140 


1140 
1141 


1141 
1142 


'M 

15  ( 
10} 
17  { 


5  Aug. 

4  Aug. 

5  Aug. 

4  Aug. 

5  Aug. 
4  Aug. 

:.  Aug. 
4  Aug. 


lij  I  ^  Aug. 

••^  i  4  Aug. 

*•'  t,  4  Aug. 

20  { 

21  { 


'.  Aug. 
I  Aug. 


5  Aug. 
4  Aug. 


*^2  { 

n  { 


5  Aug. 
4  Aug. 

.1  Aug. 
«  Aug. 

')  Aug. 
J  Aug. 


-r> : 


VJO 


15 

27 

15 
16 

28 

16 
17 

29 

17 

18 

30 

18 
I'.t 

m 

19 
20 

32 

20 
21 

33 

21 
22 

34 

22 
23 

35 

23 
24 

3(5 

Stephen. 

Q  (  26  Dec.  1142   l  ^. 

O  I  25  Dec.  1143  1* 

n  f  26  Doc.  1143  ^  _ 

^  \    26  Dec.  1144  1*> 

.g^  /  26  Dec.  1144  ^., 

^^  \    26  Dec.  1146  I" 

,,  /  26  Dec.  1145  ^^ 

**  \    26  Dec.  1146  1« 

^,,  f  26  Dec.  1146  .„ 

^^  I  25  Dec.  1147  ^^ 

|«  f    26DcT.  1147  ^^ 

'•*  \    25  Deo.  1148  19 


.'.  Aug. 

4  Aug. 

5  Aug. 

4  Aug. 

5  Aug. 
I   Aug. 

5  Aug. 

4  Aug. 

5  Aug. 
4  Aug. 

:.  Aug. 

4  Aug. 

5  Aug. 
4  Aug. 

:')  Aug. 

4  Aug. 

5  Aug. 

4  Aug. 

5  Aug. 

4  Aug. 

5  Aug. 

4  Aug. 

5  Aug. 
1  Doc. 


1124 
1125 

1125 
1126 

1126 
1127 

1127 
1128 

1128 
1129 

1129 
1130 

1130 
1131 

1131 
1132 

1132 
1133 

1133 
1134 

1134 
1135 

1135 
1135 


26  Dec.  1148 

25  Dec.  1149 

26  Doc.  1149 

25  Dec.  1160 

26  Dec.  1160 
25  Dec.  1161 

20  Dec.  1161 

25  Dec.  1162 

26  Deo.  1152 

25  Dec.  1153 

26  Dec.  1154 
25  Oct.  1154 


TABLE  OF  THi:  REIGNS  UF  ENGLISH  SOVEREIGNS.       CCxll 


Ifeniy  II. 


3{ 

M 


9 
10 
11 


10  Dec.  1154 
IS  Dec.  llo.j 

I'J  Dec,  1155 

18  Dec.  115G 

19  Dec.  1156 

18  Dec.  1157 

19  Dec.  1157 

18  Dec.  1158 

19  Dec.  1158 

18  Dec.  1159 

19  Dec.  1159 
IS  Dec.  1100 

19  Dec.  1160 

18  Dec.  1161 

19  Dec.  UGl 

18  Dec.  1162 

19  Dec.  1162 
IS  Dec.  1163 

19  Dec.  1163 

18  Dec.  1164 

19  Dec.  11C4 

18  Dec.  1165 

19  Dec.  1165 
IS  Dec.  1106 


14 


ir> 

1 

i(> 

1 

1 

n 

( 

I 

IS 

( 
I 

19 

, 

20 

{ 

21 

22 

1 

23 

21: 


19  Dec. 
IS  Dec. 

19  Dec. 
IS  Dec. 

19  Dec. 

1 8  Dec. 

19  Dec. 

18  Dec. 

19  Dec. 

18  Dec. 

19  Dec. 

18  Dec. 

19  Dec. 

18  Dec. 

19  Dec. 

18  Dec. 

19  Dec. 

18  Dec. 

19  Dec. 

18  Dec. 

19  Dec. 
18  Dec. 

I't  Dec. 
18  Dec. 


1166 
1167 

1167 
1168 

1168 
1169 

1169 
1170 

1170 
1171 

1171 
1172 

1172 
1173 

1173 
1174 

1174 
1175 

1175 
1176 

1176 
1177 

1177 
1178 


M 


25 

2G 

27 

28 

29 

30 

31 

32 

33 

34 

35 


M 


19  Dec.  1178 
18  Dec.  1179 

(  19  Dec.  1179 
[    18  Dec.  1180 

(  19  Dec.  1180 
\    18  Dec.  1181 

}  19  Dec.  1181 
\    18  Dec.  1182 

(  19  Dec.  11S2 
\  18  Dec.  1183 

(  19  Dec.  1183 
[    18  Dec.  1184 

(    19  Dec.  1184 
[    18  Dec.  1185 

(  19  Dec.  1185 
\    18  Dec.  1186 

/  19  Dec.  1186 
\    18  Dec.  1187 

f  19  Dec.  1187 
[    18  Dec.  1188 

19  Dec.  1188 
6  July.  1189 


i{ 


.•5  ! 


3  Sept.  1189 

2  Sept.  1190 

3  Sept.  1190 

2  Sept.  1191 

3  Sept.  1191 

2  Sept.  1192 

3  Sept.  1192 
2  Sept.  1193 


Kiohard  I. 


_  (  3- Sept.  1193 
»>  \  2  Sept.  1194 


(  3  Sept.  Iir4 

"  \  2  Sept.  1195 

^  (  3  Sept.  1105 

*    \  2  Sept.  1196 


^,  (  3  Sept.  1196 
'^  \    2  Sept.  1197 


.   I  3  Sept.  1197 
•'  I  2  Sept.  1198 


(  3  Sept.  1198 
1*'  (  6  April,  1199 


John. 


1 

( 

27  May, 
17  Ma"y, 

1109 
1200 

2 

. 

IS  May, 
2  May, 

1200 
1201 

3 

, 

3  May, 
22  May, 

1201 
1202 

4 

( 

23  May, 
14  May, 

1202 
1203 

5 

< 

[ 

15  May, 
2  June 

1203 
1204 

(> 

1 

3  Juuc 
18  May 

,  1204 
1205 

'( 


»1 

10  ( 

n\ 


19  May,  1205 

10  May.  1206 
U  May.  1206 

30  May,  1207 

31  May,  1207 

11  Muy.  1208 

1-.  Mav.  1208 
0  May,  1209 
7  May.  1209 

25  May,  1210 

27  May,  1210 
11  MaV.  1211 


13 

15  { 
1«  ^ 

n 

18 


(  12  May.  1211 


2  May,  1212 

3  May,  1212 

22  Ma'y,  1213 

23  May,  1213 
7  May,  1214 

(  8May.  12U 

\  27  MaV,  1215 

(  2S  .May,  1215 

(  IS  May,  1210 

(  19  May,  1210 
i  19  Oct.  1210 


n. 


CCXlii      TAULK  mF  THK  REIGNS  OF  ENGLISH  S0VEKEIGN6. 


« ; 

4 ; 

«{ 
«( 
'{ 
«! 
»l 

II  ! 

14  I 


I.-,  I 


l«  I 

IT  I 


1»{ 


19 


28  OoU  ISI6 

37  Oct.  1217 

38  Oi-t.  1317 
37  Oct.  1318 

18 
10 

19 
-  -'0 

39  Oct.  1220 
37  Oct.  12il 

28  Oct.  1221 

27  Oct.  1222 

28  Oct.  1222 
27  Oct.  1223 

•JS  0.'t.  1223 
2:  Oct.  1224 

2M  Oct.  122* 

27  Oct,  1225 

28  Oct  122.') 

27  Oct.  1220 

28  Oct.  I22d 

27  Oct.  1227 

28  Ort.  1227 

27  Oct.  1228 

28  Oct.  1228 

27  Oct.  1229 

2S  Oct.  1229 
•J 7  Oct.  12aO 

28  Oct.  1230 

27  Oct.  1231 

28  Oct.  1231 

27  Oct.  1232 

28  Oct.  1232 

27  Oct.  1233 

28  Oct.  1233 

27  Oct.  12.M 

28  Oct.  1231 
•il  Oct.  12.3.5 


II 

20 
21 
22 
23 
24 
•*5 
2G 
27 
28 
29 
30 
31 
32 
33 
34 
35 
30 
37 


DIN  Ml 


28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 
27  Oct. 


1236 
1236 

1236 
1237 

1237 
1238 

1238 
1239 

1239 
1240 

1240 
1241 

1241 
1242 

1242 
12  4. J 

vn:i 

1244 

1244 
1246 

1246 
1210 

124G 
1247 

1247 
124S 

1248 
1249 

1249 
1250 

1250 
1261 

1251 
1252 

1252 
1253 

r2.-)3 
1264 


39 
40 
41 
42 
43 
44 
45 
4(5 
47 
48 
49 
50 
51 
52 
53 
54 
55 
5G 
57 


28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 
27  Oct. 

2H  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 

27  Oct. 

28  Oct. 
16  Nov. 


1254 
1265 

1256 
1266 

1256 
1257 

1267 
1258 

1258 
1259 

1269 
12G0 

1200 
1261 

1261 
1262 

1262 
1263 

1263 
1264 

1264 
1266 

1265 
1266 

1266 
1267 

1267 
1268 

1268 
1269 

1269 
1270 

1270 
1271 

1271 
1272 

1272 
1272 


TABLE  OF  THE  REIGNS  OP  ENGLISH  SOVEREIGNS.       CCxHii 


Edward  I. 


a  I 

3{ 

M 
M 
«{ 
'I 
M 
«{ 

10  I 

"I 
iM 


20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 


1272 
1273 

1273 
1274 

1274 
1275 

1275 
1276 

1276 
1277 

1277 

1278 

1278 
1279 

1279 
1280 

1280 
1281 

1281 
1282 

1282 
1283 

1283 
1284 


^  f  8  Julv,  1307 

1  I  7  JiUy,  1308 

»,  (  8  July,  1308 

-^  [  7  July,  1309 

.J  (  8  .Tilly,  1309 

•>  \  7  July,  1310 

-  f  8  July,  1310 

*  \  7  July,  1311 

_  (  8  Julv,  nil 

*>  \  7  July,  1312 

..  (  S  July,  1312 

'»  I  7  July,  1313 

^  (  S  Julv,  1313 

*  \  7  July,  1311 


13  { 

14  { 

15  { 

16  { 

17  { 

18  { 

19  { 

20  { 

21  { 

*^3  { 
*^4  { 


20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 

20  Nov. 
20  Nov. 


1284 
1285 

1285 
128G 

1286 
1287 

1287 
1288 

1288 
128'J 

1289 
1290 

1290 
1291 

1291 
1292 

1292 
1293 

1293 
1294 

1294 
1295 

1295 
1296 


Edward  II. 


8  Julv,  13  U 
7  July,  1315 


M 

^  /  8  July,  1315 

•^  \  7  July,  1316 

^^  (  8  Julv,  1316 

lO  [  7  July,  1317 

^,  (  8  July,  1317 

1*  (  7  July,  1318 

-lo  (  8  July,  13 IS 

1-^  i  7  July,  1319 

^.,  (  S  July,  1319 

l'>  \  7  July,  1320 

.-  -  i  8  Julv,  1320 

l*  \  7  July,  1321 

<?2 


25 
*^6 

37 
28 
29 
30 
31 
32 
33 
34 

35 


20  Nov.  1296 
20  Nov,  1297 

20  Nov.  1297 
20  Nov.  1298 

20  Nov.  1298 
20  Nov.  1299 

20  Nov.  1299 
20  Nov.  1300 

20  Nov.  1300 
20  Nov.  1301 

20  Nov.  1301 
20  Nov.  1302 

20  Nov.  1302 
20  Nov.  1303 

20  Nov.  1303 
20  Nov.  1304 

20  Nov.  1304 
20  Nov.  1305 

20  Nov.  1305 
20  Nov.  1305 

20  Nov.  1305 
7  July,  1307 


8  July,  1321 
7  July,  1322 


15 
16 
17 

IS 

^,v     (    S  Julv,  1325 
!•'    (    7  Jul'y,  1326 

,  (    8  July,  132r, 

-^    \    20  Jau.  1327 


8  July,  1322 
7  July,  1323 

S  July,  1323 

7  July,  1324 

8  July,  1324 
7  July,  1325 


rcxliv      TAIILK  OK  TUP.  IJKIONS  OF  KNOUSH  SOVKRKIGNS. 


:i 

4 

<; 

7 

8 

1) 
lO 
11 
lt> 
l.'{ 
14 
15 

ic; 
n 

1 
*^ 

3{ 
4{ 
«1 
6{ 
'( 
8( 


24  J«n. 
•.'.'  .I»n. 

.'I  J  AD. 

25  Jnn. 
'.'t  J»n. 

'.'•I  Jan. 
'.'  I  J«u. 

2.^  Jan. 

24  Jan. 

.'.'.  Jan. 
J I  Jan. 

25  Jan. 
24  Jan. 

2  Wan. 
24  Jan. 

2.'.  Jan. 
24  Jan. 

2.'i  Jnn. 
24  Jan. 

■.•'>  Jan. 
24  Jnn. 

2'.  Jan. 
2 1  Jan. 

2.'>  .Tan. 
24  Jan. 


II 

i:i31 
1333 

1.132 
1333 

1333 
1331 

1334 
1335 

1335 
1336 

1  r.\6 

13.37 
1338 

1338 
1339 

1330 
1340 

1340 
1341 

1311 
1342 

1342 
1343 

1343 
1344 


22  June, 

21  Juno, 

22  June, 

21  June, 

22  Junr, 

21  June, 

22  June, 

21  June, 

22  June, 

21  June. 

22  June, 

21  June, 

22  June, 

21  June, 

22  June, 
21  June, 


1377 
1378 

1378 
1379 

1.^9 
1380 

1380 
13H1 

1381 
1382 

1.382 
1333 

1383 
1.384 

1384 
1385 


IS 

p.) 

2ii 
22 
211 
JJ4 
25 
2(i 
'i7 
28 
29 
30 
31 
32 
33 
34 

Hi 
9 
10 
11 
12 
13 
14 
15 
IG 


ani  111. 


.'  '•  J.m. 
'.'4  Jan. 

2')  Jan. 

24  Jan. 

25  Jan. 
21  Jan. 

2<i  Jan. 

24  Jan. 

25  Jan. 

24  Jan. 

25  Jan. 

24  Jan. 

25  Jan. 

24  Jon. 

25  Jan. 

24  Jan. 

25  Jan. 

24  Jan. 

25  Jan. 
21  Jnn. 

25  Jan. 

24  Jan. 

25  Jnn. 

24  Jan. 

25  Jan. 

24  Jan. 

25  .Tan. 
2>  Jan. 

25  Jnn. 
21  Jan. 

25  Jan. 

24  Jan. 

25  Jan. 
24  Jan. 


1  .">  1 1 
1345 

1345 
1340 

1340 
1317 

1347 
1348 

1348 
1340 

1349 
1350 

1.1.50 
1351 

1351 
1352 

13.52 

1353 
1351 

1354 
1355 

13.55 
1356 

13.56 
1.3.57 

1.3.57 
1.358 

1.353 
1359 

1359 
1360 

1360 
1361 


liard  IT. 

22  June,  138.5 

21  June,  13S0 

22  June,  1386 

21  June,  1387 

22  June,  1387 

21  June,  1388 

22  Juno,  1388 

21  June,  13b9 

22  June,  1.389 

21  June,  1390 

22  June,  1390 

21  June,  1391 

22  Juno,  1.391 

21  June,  1392 

22  June,  1392 
21  Juno.  1393 


:;<; 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 

17 

18 
19 
20 
21 
22 
23 


1.365 

1305 
13G6 

1.366 
1367 


2.'.  Jan.  13«1 
21  Jan.  1.302 

■J'.  Jan.  1302 

24  Jan.  1303 

25  Jan.  13«3 

24  Jan.  1304 

25  Jan.  1-364 

24  Jan. 

25  Jan. 

24  Jan. 

25  Jnn. 
21  Jnn. 

25  Jnn.  1367 

24  Jan.  13G8 

25  Jan.  13C8 

24  Jan.  1369 

25  Jan. 1369 

24  Jan.  1370 

25  Jan.  1370 

24  Jan.  1371 

25  .Inn.  1371 

24  Jan.  1372 

25  Jan.  1372 

24  Jan.  1373 

25  Jan. 1373 

24  Jan.  1374 

25  Jan.  1374 

24  Jan.  1375 

25  .Jan.  1375 

24  Jan.  1376 

25  Jnn.  1376 

24  Jnn.  1377 

25  Jan.  1377 
21  June  1377 


22  June,  1393 

21  June,  1394 

22  June,  1.394 

21  Juno,  1395 

22  June.  1395 

21  June,  1396 

22  June,  1396 

21  June,  1397 

22  June,  1397 

21  June,  1398 

22  June,  1398 

21  June,  13^9 

22  June,  1399 
20  Sept.  1399 


TABLE  OF  THE  REIGNS  OF  ENGLISH  SOVEREIGNS.       CCxlv 


1 

2 

4 
5 


30  Sept.  1399 

29  Sept.  1400 

30  Sept.  1400 

29  Stpt.  1401 

30  Sept.  1401 

29  Sept.  1402 

30  Sept.  1402 

29  Sept.  1403 

30  Sept.  1403 
29  Sept.  1404 


Ileiiry  IV. 


O 


7( 
10  { 


30  Sept.  1404 

29  Sept.  1405 

30  Sept.  140.') 

29  Sept.  1400 

30  Sept.  1400 

29  Sept.  1407 

30  Sept.  1407 

29  Sept.  140S 

30  Sept.  140S 
29  Sept.  1409 


11  { 


Vi 


14 


30  Sept.  1409 
29  Sept.  1410 


(  30  Sept.  1410 
{    29  Si-pt.  1411 


13  { 


30  Sept.  1411 
29  Sept.  1412 


(  30  Sept.  1412 
[    20  Mar.  1413 


1 

3 
4 


21  Mar.  1413 

20  Mar.  1414 

21  Mar.  1414 

20  Mar.  1415 

21  Mar.  1415 

20  Mar.  14 1 G 

21  Mar.  141G 
20  Mar,  1417 


Ileiirv  V. 


21  Mnr.  1417 
20  Mar.  1418 


o 


21  Mar.  14  IS 

20  Mar.  1419 

21  Mar.  1419 
20  Mar.  1420 


Q  (  21  Mar.  1420 
c*  \    20  Mar.  1421 


^.    f  21  Mar.  1421 
^    \    20  Mar.  1422 


10  { 


21  Mar.  1422 
31  Aug.  1422 


M 

M 
M 
«{ 
'{ 

10  { 

11  I 

VI  { 

V.i  1 
14  1 


1  Sept. 
31  Aug. 

1  Sept. 
31  Aug. 

1  Sept. 
31  Aug. 

1  Sept. 
31  Aug. 

1  Sept. 
31  Aug. 

1  Sept. 
31  Aug. 

1  Sept. 
31  Aug. 

1  Sept. 
31  Aug. 

1  Sept. 
31  Aug. 

1  Sept. 
31  Aug. 

1  Sept. 
31  Aug. 

1  Sept. 
31  Aug. 

1  Sept. 
31  Aug. 

1  S«pt. 
31  Aug. 


1422 
1423 

1423 
1424 

1424 
1425 

1425 
1426 

1426 
1427 

1427 
142S 

1428 
1429 

1429 
1430 

1430 
1431 

1431 
1432 

1432 
1433 

1433 
1434 

1434 
1435 

1435 
1436 


Henry  VI. 

^-  (      iSept. 

-■••^  (  31  Aug. 

ifi  f   iSept. 

-»-"  \  31  Aug. 

1^  I  bi  i?^: 

18  { 


21  I 


1  Sept. 
31  Aug. 

1  o  f   1  Sept. 
-^«^  \    31  Aug. 

1  Sept. 
31  Aug. 

1  Sept. 
31  Aug. 

\    31  Aug. 

*>•?  f   1  Sept. 
— >  \    31  Aug. 

*>±    i       ISept. 
--*  \  31  Aug. 

*>,-,  I      1  Sept. 
-">  i  31  Aug. 

.,..  (      ISept. 
^^    [    31  Aug. 

.,,  (   1  Sept. 
-•  \    31  Aug. 


1436 
1437 

1437 
1438 

1438 
1439 

1439 
1440 

1440 
1441 

1441 
1412 

1442 
1443 

1443 
1444 

1444 
1445 

1445 
1446 

14J6 
1447 

1447 
1448 

144S 
1449 


28 

29 
30 
31 
3> 
33 
34 
35 
3G 
37 
38 
.31) 
49 


I  Sept.  1449 
31  Aug.  1450 

1  Sept.  1450 
31  Aug.  1451 

1  Sept.  1451 
31  Aug.  1452 

1  Sept.  1452 
31  Aug.  1453 

1  Sept.  1453 
31  Aug.  1454 

1  Sept.  1454 
31  Aug.  1455 

1  Sept.  1455 
31  Aug.  1456 

1  Sept.  1456 
31  Aug.  1457 

1  Sept.  1457 
31  Aug.  1458 

1  Sept.  1458 
31  Aug.  1459 

1  Sept.  1459 
31  Aug.  1460 

1  Sept.  1460 
1  Mar.  1401 

9  Oct.  14  70 
about  Apr.  1472 
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KdwanI  IV. 


3  I 

:»! 

•»  I 
••«  1 

«1 

*     ( 

M 


4  ilmnh,  14«I 


4  Mnnh.  14f.8 
3  March,  14G9 


(  4  Manh. 

(  :{  Mnnh, 

f  4  Murfh, 

t  H  March, 

(  4  Miinh, 

I  3  Mil  nil, 

<  4  Man  li. 

(  .1  M.i.h, 

(  ;  M  .r.l.. 

(  .i  .Mar.  li, 

1  I  Mill-,  li, 

I  3  M.ir.h. 

f  4  Mim;h, 

(  3  March, 

4  ..     r  4  Miirch, 

'"    (  3  March, 


10 

11 

i:t 
11 

15 


1400 
1470 

17  { 

1470 
1471 

18 

1»71 

1472 

19  { 

1»72 

\ 

1473 
1473 

ao  { 

1474 

1474 

ai  j 

1476 

147.'> 
147G 

'4-i{ 

1470 
1477 

aM 

4  March,  1477 

3  March,  147H 

4  March,  14  7S 

3  March,  1470 

4  March,  1479 

3  3Iurch,  1480 

4  March,  1480 

3  Mardi,  1481 

4  Mar.h,  14S1 

3  March,  1482 

4  March,  1482 

3  March,  1483 

4  March,  1483 
9  April,    1483 


I     iOjune,  1483 
I    25  June,  1484 


EdwanI  V. 

^     I       0  April,  1483 
'     \    2'j  June,  1483 

Kichard  III. 


I       ^{^ 


20  Juno,  1484 
June,  1485 


8 


26  June,  1485 
22  Aug.  1485 


Ili'iirv  VII. 


3 

1 


«{ 


22  Aujr. 

21  Auk. 

22  Auff. 

21  Auk- 

22  Aug. 

21  Aug. 

22  Auk. 
:\  Aug. 

•  A-K. 
-1  Auk. 

-  -•  A  .K. 

21  Auk. 

22  Aug. 

21  Auk- 

22  Aug. 
21  Aug. 


1485 
148G 

I486 
1487 

1187 
1488 

1188 
1480 
1480 
1400 

1400 
1491 

1401 
1402 

14'j2 
1403 


io{ 
"{ 

18  { 

13  I 

15  I 

16  ( 


22  Aug. 

21  Aug. 

22  Aug. 

21  Aug. 

22  Aug. 

21  Aug. 

22  Aug. 

21  Aug. 

22  Aug. 

21  Aug. 

22  Aug. 

21  Aug. 

22  Aug. 

21  Aug. 

22  Aug. 
21  Aug. 


1403 
1404 

1404 
1495 

1495 
1406 

1406 
1407 

1407 
1408 

1408 
1409 

1400 

i.ioo 

1500 
1501 


17 
18 
IJ) 
20 
21 
22 
23 
24 


22  Aug. 

21  Aug. 

22  Aug. 

21  Aug. 

22  Aug. 

21  Aug. 

22  Aug. 
2i  Aug. 

22  Aug. 

21  Aug. 

22  A  UK. 

21  Aug. 

22  Aug. 

21  Aug. 

22  Auk. 
21  Ai-r. 


150 1 
1502 

1502 
1503 

1603 
1504 

1504 
1505 

1.505 
1606 

1506 
1607 

1507 
1508 

15o)^ 
1509 
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i{ 


2 

f 
1 

3 

1 

4 

1 

5 

6 

( 
I 

7 

8 

{ 

9 

\ 

10 

{ 

11 

\ 

12 
1:5 


22  April, 

21  April, 

22  April, 

21  April, 

22  April, 

21  April, 

22  April, 

21  April, 

22  April, 

21  April, 

22  April, 

21  AprU, 

22  April, 

21  April, 

22  April, 

21  April, 

22  April, 
21  April, 

•J-'  April, 

21  April, 

22  April, 

21  April, 

22  April, 

21  April, 

22  April, 
21  April, 


1509 
1510 

1510 
1511 

1511 
1512 

1512 
1513 

1513 
1514 

1511 
1515 

1515 
1516 

1516 
1517 

1517 
1518 

1518 
1519 

1519 
1520 

1520 
1521 

1521 
1522 


Henry 

15 

16  1 

17  ( 

18  { 
19 


22 
21 

22 
21 

22 
21 

22 
21 


20  { 

21  { 

22  { 

23  { 

{90 
il 

2e{^ 


\  21 
22 
21 

22 
21 

22 
21 

22 
21 


VIII. 

April,  1522 
April,  1523 

April,  1523 
April,  1524 

April,  1524 
April,  1525 

April.  1525 
April,  1526 

April,  1526 
April,  1527 

April,  1527 
April,  1528 

April,  1528 
April,  1529 

April,  1529 
April,  1530 

April,  1530 
April,  1531 

April,  1531 
April,  1532 

April,  1532 
April,  1533 

April,  1533 
April,  1534 

April,  1534 
April,  1535 


27  { 

28  { 

29  { 

30  { 

31  { 

32  { 

33  { 

34  { 

35  { 

36  { 

37  { 

38  { 


22  April,  1535 

21  April,  1536 

22  April,  1536 

21  April,  1537 

22  April,  1537 

21  April,  1538 

22  April,  1538 

21  AiJril,  1539 

22  April,  1539 

21  April,  1540 

22  April,  1540 

21  April,  1541 

22  April,  1541 

21  AprQ,  1542 

22  April,  1542 

21  April,  1543 

22  April,  1543 

21  April,  1544 

22  April,  1544 

21  April,  1545 

22  April,  1545 

21  April,  1546 

22  April,  1546 
21    Jan.    1547 


3 


I    28  Jan.  1547 
\    27  Jan.  1548 


28  Jan.  1548 

27  Jan.  1549 

28  Jan.  1549 
Jan.  1550 


Edward  VI. 


,     i    28  Jan.  1550      j  ^ 

*    I    27  Jan.  1551  " 


{I 


28  Jan.  1551 
7  Jan.  1552 


T{ 


f    28  Jan.  1552 
(    27  Jan.  1553 

28  Jan.  1553 
6  July,  1553 


3Iarv. 


I    G  July,  1553 
(    5  July,  1554 


2 


6  July,  1554 
24  July,  1554 


1&2   { 

2^3  I 


25  Jnlv,  1551 
24  July,  1555 

'!.')  July,  1555 
2  J  J11IV.  1556 


lMiilii»  and  31ary. 

o  fc^  (  25  July,  1556  1 

3-^4:  I  -24  July,  1557  j 

-  t  „  I  25  Julv,  1557  i 

4:-^'*>  (  24  July,  15-.S 


5^G 


25  Julv,  LJ-W 
17  Nov.  155S 
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i:ii/:ii>rtli 


.•I : 


•"•I 
«l 
»! 
«l 
»l 
10  ! 

"1 

13  I 
13  j 
II  I 


IT  N..r. 
1'.  N..». 

17  N..r. 
lo  N«ir. 

17  Nov. 

16  Nor. 

17  Nor. 

16  Nor. 

17  Nr»V. 

10  Nov. 

17  Nov. 

16  Nov. 

17  Nor. 

16  Nor. 

17  Nor. 
l»v  Nov. 

17  Nov. 

16  Nov. 

1 7  Nov. 

1 6  Nov. 

17  Nov. 
I*)  Nov. 


1A6> 
1663 

1663 
1«6( 

1664 
1666 

I66.S 
161.6 

1666 
1567 

1667 
1668 

1668 
1669 

1660 
1570 

1670 
1571 

1671 
1672 

1672 
1573 


i«| 


IS 


....  f 


*il 


.>--  t 


•-•s   J 
.'io  ! 


17  Nov. 

16  Nov. 

17  Nov. 

16  Nov. 

1 7  Nov, 

16  Nov. 

17  Nov, 

16  Nov. 

17  Nov. 

16  Nov. 

1 7  Nov. 

16  Nov. 

17  Nor, 

1 6  Nov. 

17  Nov. 
16  Nov, 

17N.)V. 

16  Nov. 

17  Nov. 

16  Nov. 

17  Nov. 

16  Nov, 

17  Nov, 
10  Nov, 

1 7  Nov. 
1 0  Nov. 

1 7  Nov. 
1 0  Nov. 

1 7  Nov. 
16  Nov. 


1673 
1671 

1674 
1676 
1676 
1676 

1676 
1677 

1677 
1678 

1678 
1679 

1679 
1680 

1680 
1681 

1681 
1682 

1682 
1583 

1683 
1684 

1684 
1686 

1.5«5 
1686 

1586 
1587 

1687 

1588 


35 
30 
37 
38 
39 
40 
41 
4*^ 
43 
44 
45 


M 


17  Nov. 

16  Nov. 

17  Nov, 

16  Nov. 

17  Nov. 

16  Nov. 

17  Nov. 

16  Nov. 

17  Nov. 
10  Nov. 

1 7  Nov. 
10  Nov. 

17  Nov. 

16  Nov. 

17  Nov, 
10  Nov. 

17  Nov. 

16  Nov. 

17  Nov. 

16  Nov. 

17  Nov. 

16  Nov. 

17  Nov. 

16  Nov. 

17  Nov. 

16  Nov. 

17  Nov. 
10  Nov, 

17  Nov, 
24  Mar, 


1688 
1580 

1689 
1690 

1690 
1691 

1691 
1692 

1692 
1693 

1693 
1694 

1694 
1695 

1695 
1696 

1696 
1597 

1697 
1598 

1598 
1599 

1599 
16U0 

1600 
1601 

1601 
1602 

1602 
1603 


James  I. 


1 

3 
4 
5 
6 

7 
8 


24  Mar. 

23  Mar. 

24  >r«r. 
23  M/ir. 

21  Mar. 

23  M.ir. 

24  M.ir. 

23  Mar. 

24  Mar, 

23  Mar. 

24  Mar. 

23  Mar. 

24  Mnr. 

23  M»r, 

24  Mar, 
23  Mar 


1603 
1604 

1604 
1605 

1606 
1606 

1600 
1607 

1607 
1608 

1608 
1609 

1609 
1610 

1610 
1611 


9 

to 
n 

V* 
13 
14 

i;> 

10 


-  f 


24  Mi.r. 
2:j  Mar. 

24  Mar. 
•-'.i  Mnr. 

24  Mar. 
•J  3  Mnr. 

21  'S\ar. 
■J.J  Mnr. 

24  Mnr. 
•J.'f  Mar. 

21  M.ir. 
21  Mnr. 

24  M.ir. 
•J.I  Mar. 

24  Mar. 
23  Mar. 


1011 
1G12 

1612 
1613 

1013 
1011 

101  t 
1615 

1616 
1616 
1616 
1617 

1617 
IGIS 

1618 
lOlf. 


^  -^  /  21  Mar. 
'  *     I  23  Mnr. 

18  {  ?f^^«^- 


.'3  Mar. 


(  24  Mnr. 

I  23  Mur. 

(  24  Mnr. 

I  23  Mar. 

(  24  Mnr. 

\  23  Mar. 

f  24  Mar. 

(  23  Mar. 


,,.,    (    24  Mar. 
"'>    \    27  Mar. 


10 
20 

2r> 


1619 
1620 

1620 
1621 

1621 
1622 

1622 
1023 

1623 
1624 

1624 
1025 

1026 
1025 
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Charles  I. 


1 
2 
3 
4 
5 
6 
7 
8 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 


27  Mar. 

26  Mar. 

27  Mar. 

26  Mar. 

27  Mar. 

26  Mar. 

27  Mar. 

26  Mar. 

27  Mar. 

26  Mar. 

27  Mar. 
26'Mar. 

27  Mar. 

26  Mar. 

27  Mar. 
26  Mar. 


1625 
1626 

1626 
1627 

1627 
1G28 

1628 
1629 

1629 
1630 

1630 
1631 

1631 
1632 

1632 
1633 


30  Jan. 

29  Jan. 

30  Jan. 
21)  Jan. 

30  Jan. 

29  Jan. 

30  Jan. 

29  Jan. 

30  Jan. 

29  Jan. 

30  Jan, 

29  Jan, 

30  Jan. 

29  Jan. 

30  Jan. 

29  Jan. 

30  Jan. 

29  Jan. 

30  Jan. 

29  Jan. 

30  Jan. 

29  Jan. 

30  Jan. 

29  Jan. 

30  Jan. 
29  Jan. 


1649 
1640 

1650 
1651 

1651 
1652 

1652 
16.53 

16)3 
1654 

1654 
1655 

1655 
1656 

1656 
1657 

1657 
1653 

1653 
1659 

1659 
1660 

1660 
1661 

1661 
1662 


9 
10 
11 
13 
13 
14 
15 
IG 


27  Mar,  1633 

26  Mar.  1634 

27  Mar.  16  ;4 

26  Mar.  1635 

27  Mar.  1635 

26  Mar.  1636 

27  Mar.  1636 

26  Mar.  1637 

27  Mar.  1637 

26  Mar.  1638 

27  Mar.  1638 

26  Mar.  1639 

27  Mar.  1639 

26  Mar.  1610 

27  Mar.  1610 
26  Mar.  1641 


II. 


Charles 

Coinnioiiicca/f//,  1  fo  12 

1   14  { 

15  { 

16  { 

17  { 


30  Jan. 

29  Jan. 

30  Jan. 

29  Jan. 

30  Jan. 
29  Jan. 


1662 
1663 

1663 
1664 

1661 
1665 


30  Jan. 
29  Jan, 


-I  Q  /  30  Jan, 

Ac>  (  29  Jan, 

^ck  S  30  Jan, 

ly  \  29  Jan. 

ark  f  30  Jan 

-O  I  i.gjan 

j,^  (  30  Jan. 

-A  \  29  Jan. 

«rt  f  30  Jan. 

'^■'^  \  29  Jan, 

,,„  I  30  Jan. 

'^•5  I  29  Jan. 

^*  (  29  Jan. 

„  (  30  Jan, 

-•>  t  2;».Tan. 


1665 
1666 

1666 
1667 

1667 
1668 

1668 
1669 

1669 
1670 

1670 
1671 

1671 
1672 

1672 
1673 

1673 
1674 


17 

18 
19 
'^O 
*^1 

'33 
34 


/  27  Mar. 

(  26  Mar. 

/  27  Mar. 

(  26  Mar. 

/  27  Mar. 

\  26  Mar. 

(  27  Mar. 

\  26  M.ir. 

(  27  Mar. 

I  26  Mar. 

(  27  ilar. 

\  26  Mar. 

;  27  Mar. 

\  26  Mar. 

/  27  Mar. 

(  30  Jan. 


1651 
1642 

1642 
1613 

1643 
1611 

1644 
164  5 

1645 
1616 

1616 
1617 

It;  17 

1618 

1618 
1619 


36 


37  { 

38 

39 

30 

31 

33 

33 

34  { 

35  { 

36  j 
..-  ( 


30  Jan. 

29  Jan. 

30  Jan. 

29  Jan. 

30  Jan. 

29  Jan. 

30  Jan. 

29  Jan. 

30  Jan. 

29  Jan. 

30  Jan. 

29  Jan. 

30  Jan. 

29  Jan. 

30  Jan. 

29  Jan. 

30  Jan. 

29  Jan. 

30  Jan. 

29  Jill. 

30  Jan. 

29  Jan. 

30  Jan. 
6  Feb. 


1674 
1675 

1675 
1676 

1676 
1677 

1677 
1678 

1678 
1679 

1679 
I6S0 

16S0 
1681 

16S1 
16S2 

16S2 
16,S3 

16S3 

l<uS4 

16S4 
1685 

1  (;•.-, 
\  !■>:■> 


James  II. 


(  6  Feb.  1685 

\  .')  Fob.  It  IS  6 

(  6  Fob.  16S6 

\  5  Feb.  1687 


6  Fob.  1687 

5  Fob.  16^8 

6  Feb.  16S8 
11  Doc.  1688 
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7 

8 


1 

3 
4 

5 


1 
*> 

:i 
I 

5 


\\  illi:iiii  aiiil  Mary 

F.».    l-  .,1     It  Vvh.  IG'Jl 

t      I  *>     I     IJ  IVb.  1G02      I 

«  I     1     H  K'b.  l<3»a 

*     \    Vi  Fob.  16tf3      I 


1-  1 
UFit 


\:  r  ■    ■     ■ 


li  nb.  l'- 


8  M:ir.  1702 

7  Mur.  1 70  I 

8  M^r.  1703 

7  Mur.  17U4 

8  M*r.  1704 

7  Mar.  17c A 

8  Hnr.  170;> 

7  Mar.  170<. 

8  M«r.  170- 
7  Mar.  1707 


1  Aujf.  1714 
31  July,  1715 

1  Ann.  1716 
31  July,  1716 

1  Aiii?   171f> 
31  July,  1717 

1  Aujf.  1717 
31  July,  1718 

1  Au»f.  1718 
31  Julv,  1719 


11  Juno, 1727 
K»  Juno,  1728 

11  Juno,  1728 
10  June,  1729 

'29 

rso 


.J  /  11  Juno,  175 

•>  I  10  June,  17.1 

-  f  11  Jam-,  17  II 

*  I  10  Jun..  17    ; 


William  111. 

lo 
11 


13  Fob.  W97 
\2  Fob.  1098 

13  Fob.  ItVJS 
r.'  Fob.  lO'JO 

13  Fob.  1G93 
12  Fob.  1700 


<; 


AllIK'. 

.     (    8  >riir.  1707 
(    7  Mar.  170S 


^    i    8  Mar.  1708 
<     \    7  Mur.  1709 


8 


)    h  Mar.  1709 
(    7  Miir.  1710 


,.     (    S  Mar.  1710 
•'    (    7  Mar.  1711 


Georjj^o  I. 

..  (  1  Aujr.  1719 

"  (  31  July,  1720 

^  /  1  Auff.  1720 

*  \  31  July,  1721 

y  (  1  Aupr.  1721 

'^  I  31  July,  1722 


_  .  li  Fob.  1G93 

•»  I  12  Fob.  1634 

..  (  l.{  ¥vh.   109 J 

*>  (  27  J>oo.  1694 


'    '  -  I  12  Fob.  1701 

I    ...  (  i;{  r.b.  1701 
I    *•>  I  12  Fob.  1702 


Georj;*'  II. 

_  (  11  Juno,  1731 

•*  I  10  Juno,  1732 

..  (  11  Juno,  1732 

"  (  10  Juno,  1733 

..  (  11  Juno.  1733 

*  (  10  Juno,  1731 

4,  I  1 1  Juno,  1734 

'^  I  10  June,  1736 


11 


13  Fob.  1702 
H  Mar.  1702 


^,.  I  s  Mir.  1711 
*"  )  7  Mur.  1712 


11 


(  8  Mar.  1712 
(  7  .Mar.  1713 


^,,    j    8  Mar.  1713 
'^17  Mar.  1714 


i:i 


I  8  Mar.  1714 
I  1  Aug.  1714 


.|^  f   1  Aug.  1723 
-'•*^  (  31  July,  1724 


11 


(   1  Aug.  1724 
I  31  July,  1725 


^„    (      1  Aug.  1725 
^^  I  31  July,  1726 


,.  I   1  Aug.  1722     ...    (   1  Aug.  1726 
•'  1  31  July.  1723     *•»  \     11  Juno,  1727 


10 

11 


(  11  June,  1735 
(  10  June,  1736 

11  June,  1736 
10  June,  1737 

t  11  Juno, 1737 
I  10  Juno,  1738 


^n    i    11  June,  1738' 
^'^    \    10  Juno,  1739 
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George  II 
13 


14 
15 
16 
17 
18 
19 
20 

1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
V>{ 
13  { 

15  I 

li  ! 


11  June, 

10  June, 

11  June, 

10  June, 

11  June, 

10  June, 

1 1  June, 
lu  Juno, 

1 1  June, 

10  June, 

1 1  June, 

10  Juuc, 

1 1  June, 

10  Juue, 

1 1  June, 
10  June, 


continued. 
21 


1739 
1710 

1710 
1741 
1741 
1742 

1742 
1743 

1743 
1744 

1744 
1745 

174.5 
1746 

1746 
1747 


25  Oct, 

24  Oct, 

25  Oct, 

24  Oct. 

25  Oct, 

24  Oct. 

25  Oct, 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 
24  Oct. 


1760 
1761 

1761 
1762 

1762 
1763 

1763 
1764 

1764 
1765 

1765 
1766 

1766 
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1768 
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1773 

1773 
1774 

1774 
1775 

1775 
1776 

1770 
1777 


22 

23 
24 
25 
26 
27 


Georae  III. 
18 


19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 


11  June,  1747 

10  June,  1748 

11  June, 1748 

10  June,  1749 

11  June,  1749 
19  June,  1750 

11  June,  1750 

10  June,  1751 

11  June,  1751 

10  June,  1752 

11  June,  1752 

10  Juue,  1753 

11  June,  1753 
10  Juue,  1754 


25  Oct.  1777 

24  Oct.  1778 

25  Oct.  1778 

24  Oct.  1779 

25  Oct.  1779 

24  Oct.  1780 

25  Oct.  17S0 

24  Oct.  1781 

25  Oct.  1781 
24  Oct.  1782 

Po  Oct.  1782 

24  Oct.  17S3 

25  Oct.  1783 

24  Oct.  1784 

25  Oct.  1784 

24  Oct.  1785 

25  Oct.  1785 

24  Oct.  1786 

25  Oct.  1786 

24  Oct.  1787 

25  Oct.  1787 

24  Oct.  1788 

25  Oct.  1 788 

24  Oct.  1789 

25  Oct.  1 789 

24  Oct.  1790 

25  Oct.  1790 

24  Oct.  1791 

25  Oct.  1791 

24  Oct.  1792 

25  Oct.  1 792 

24  Oct.  1793 

25  Oct.  1793 
24  Oct.  179! 


28 

29 
30 
31 
32 
33 
34 


f  11  June,  1754 

(  10  June,  1755 

f  11  June,  1755 

(  10  June,  1756 

/  11  June,  1756 

(  10  June,  1757 

f  11  June,  1757 

(  10  June,  1758 

f  11  June,  1758 

I  10  June,  1759 

f  11  June,  1759 

I  10  June,  1760 

(  11  June,  1760 

I  10  Oct.  1760 
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38  { 

39  { 

40  { 

41  { 
«{ 

43  { 

44  { 

45  { 

46  { 

47  { 

48  { 

49  { 

50  { 


25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 

24  Oct. 

25  Oct. 
24  O.'. 


1794 
1795 

1795 
1796 

1 790 
1797 

1797 
1798 

1798 
1799 

1799 
1800 

1800 
ISOl 

1801 
1802 

1802 
1803 

1803 
1804 

1804 
1805 

1805 
1806 

1806 
1807 

1807 
1808 

ISOS 
1809 

1809 
ISIO 
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•Or*. 

.  t  ' '  • 

1810 

1.1  j 

H'i 

i*   * ».  < 

1  -■  I  i 

S3 

25  Oct. 
21  Oct. 

1812 
1813 

54 

' 

25  Oct. 
21  Oct. 

1813 
1814 

Pt'ffenrt/. 

,.  (  2.\Oct.  18M 
•»•*  (  :'4  Oct.  1815 


_..  (  J.^  Oot.  1815 
•»"  I  Jl  0.t.  1816 


^^    (  2.'.  Oct.  1816  • 
'**     I  Jl  Got.  1S17 


-^  (  •2.')  Oct.  1817 
•'•^  (  -J  I  Oct.  1818 


."»;> 


I  2.1  Oct.  1818 
(  21  Oft.  1819 


....   I   J:)  Ort.  1819 
'"'  I  jyJun.  1820 


(i*'<n';r<'  I\'. 


f  (  39  J«o.  1820 

*■  \  28  Jan.  1821 

,,  t  29  J»n.  1821 

-*  f  28  Jan.  1822 

„  I  29  Jan.  1822 

•»  \  28  Jan.  1823 

^  (  29  Jon.  1823 

*  i  28  Jan.  1821 


20  Jan.  1824 
2H  Jan.  lS2o 

2'.)  Jan.  1R2'> 
2S  Jan.  1826 

29  Jan.  1826 

28  Jan,  1827 

29  Jan.  1827 
28  Jan.  1828 


,v  (  29  Jan.  1828 
•'  I  2S  Jan.  1829 


10 


11 


(  29  Jan.  1S29 

(  28  Jun.  1830 

(  20  Jan.  1830 

(  26  June,  1830 


^  f  26  Juno.  1030 

*  \  2J  Jiifu.  1H31 

,,  (  26  Juno.  18.11 

-^  I  25  June,  1832 

„  (  26  Juno.  1832 

**  i  25  Juno,  1833 


Williaiii  l\. 


J  26  June,  1833 
(  25  June,  1834 


/  2G 
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2G  June.  1834 
5  Juno,  1835 


..  (    20  Juno,  1835 
<»  i  25 
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,^    (    26  June,  1836 
<  \    20  June,  1837 


i{ 

«{ 
«{ 
'1 
M 
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20  Juno,  1837 

19  June,  1838 

20  Juno,  is.is 

19  June,  IH.'CJ 

20  Juno,  1.H39 

19  June,  1810 

20  Juno,  1840 

19  June.  1841 

20  Juno,  1811 

19  Juno,  1812 

20  Juno,  1812 

19  Juno.  lHi3 

20  June,  1843 

19  June,  1814 

20  June,  184 1 

19  June,  1845 

20  June,  1845 
19  June,  1846 


10 

11 
rz 
r,i 
11 
ir* 
u; 

IT 

i« 


Victoria. 

(  20  June,  1846 

\  19  June,  1847 

(  20  June.  1S17 

I  19  Juno,  1848 

f  20  June,  1848 

(  19  June,  1849 

(  20  Juno.  1849 

t  19  June,  1850 

f  20  Juno,  1850 

\  19  Juno,  1851 

(  20  June,  1851 

I  l'.»  June,  1852 

(  20  June,  1852 

(  19  Juno,  1853 

/  20  Juno,  1853 

I  19  June,  1854 

I  20  June,  1854 

\  19  June,  1855 


10 
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til 
til 

t>5 
iO 
ti7 


(  20  June,  1855 

(  19  June,  1856 

f  20  June,  1856 

(  19  June,  1857 

j  20  June,  1857 

(  19  Juno,  1858 

/  20  June,  1858 

I  19  June,  1859 

(  20  June,  1859 

(  19  June,  1860 

/  20  June,  1860 

(  19  June,  1861 

(  20  June,  1861 

)  19  June,  1862 

i  20  Juno,  1862 

I  19  June,  1863 

(  20  June,  1863 

I  19June,  18G4 
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(    20  June,  1877 
(    19  June,  1878 
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(    19  June,  1879 

(    20  June,  1879 
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(    19  June,  1852 
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19  June,  1887 
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^  1  22  Jan.  HT*! 

1  (  21  Jan.  li)02 

»,  (  22  Jan.  11>02 

■^  \  n  Jan.  1!<03 


.,  (  22  Jan.  1903 

•>  I  21  Jan.  1904 

.  (  22  Jan.  1004 

*  I  21  Jan.  1905 
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Elphin  stone's  Introduction  to  Convey- 
ancing. 

Elphinstono  &  Clark  on  Searches. 

Farwell  on  Powers. 
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Janiian's  Treatise  on  Wills. 
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Tho  Judicature  Act. 
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Conveyancing. 

Tho  Lands  Clauses  Con.«olidatiun  Act. 

Tho  Land  Transfer  Act,  1875. 
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iifisliip. 
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rhillimore'H  Kcrle.siastical  Law. 

rollock's  l)i;,'ebt  of  the  Law  of  Part- 
nership. 

rrideaux's  Precedents  in  Conveyancing. 

TIk'  Railways  Clauses  Consolidation 
Art,  lsi.^>. 

The  H.'al  IV.poi-ty  Act,  18I.J. 

llii>si'll  on  .Vrhitration  antl  Award. 

S.  .Mkiiison'.s  iVac.  l'()intsouConv.  1829. 

l<crivfn  on  Coj»vholds. 

'CI-  -.-itl.-d  Estates  Act,  IKGO. 

;  1  Estates  Act.  1S74. 

>  inisof  JudgmentsandOrdcrs. 

iSheiiord  on  Lunacy. 

Slu'pi)anr8  Touchstone  of  Common  As- 
surances. 

The  Settlo<l  Land  Act,  1882. 

The  Settled  I,and  Act,  1884. 

The  .S-ttl.'d  Land  Act,  18S9. 

The  .Settled  Land  Act,  1890. 

Smith's  Leailin;^  Cases. 

Storj'  on  Agents. 

.Story  on  Contracts. 

Sugden  on  the  Law  of  Property  na 
administered  hy  the  Ilonso  of  Lonls. 

Sugden  on  Powers. 

Sugilen's  Law  of  Real  Propert)'. 

Suj:den  on  Vendors  and  iKirchasers. 

The  Trustee  Act,  1SN8. 

The  Trustee  Act,  1893. 

Tu<lor's  Charitahle  Trusts. 

The  Vendor  and  Purchaser  Act,  1874. 

W:itkins  on  Copyholds. 

Wliite  &  Tudor's  Leading  Cases. 

Williams'  Law  and  Practice  in  Bank- 
ruptcy. 

Williams'  Law  of  Executors  and  Ad- 
mini-^trators. 

Wolstenholme,  Brinton  &  CheiTy  on 
the  ( 'onveyancing  and  Settled  Land 
Acts. 

WoKtenholme's  Forms  and  Precedents.^ 

WoodfiiU's  Lawof  Landlord  and  Tenant. 

Wright's  Law  of  Principal  and  Agent. 


VENDORS  AND  PURCHASERS 

OF 

REAL  ESTATE. 


CHAPTER   I.  Chapter  I. 

RESTRICTIONS  OX  THE  GENERAL  CAPACITY  TO  BUY  OR 
SELL  REAL  ESTATE. 

J.  HE  questions  who  may  sell,  and  who  may  buy,  real  estate, 
may  be  conveniently  discussed,  by  assuming  the  existence 
of  a  general  capacity  to  enter  into  the  relation  of  vendor  or 
purchaser ;  and  by  tlien  treating  of  the  exceptions  from  the 
general  rale. 

Incapacities  to  sell  or  buy  may  be  considered  as  being  of  Incapacities 
two  descriptions  :  1st,  sucli  as  depend  on  some  circumstance  are 
personal  to  the  proposed  vendor  or  purchaser,  and  affecting 
his  general  capacity  to  buy  or  sell  any  real  estate  wbatso-  general 
ever  ;  and,  '2ndly,  such  as  depend  on  the  relation  in  which  or  relative. 
he   stands   to  the  particular  property  about   to   be  sold  or 
bought  ;  or  to  the  party  with  whom  he  intends  to  deal. 

(1.)    Jr/io  arc  rjcncrally  incompetent  to  i>cl/.  Section  1. 

A  proposed  vendor,  though  having  a  good  title  to,  and 
being  the  absolute  owner  of  property,  and  standing  in  no 
fiduciary  relation  towards  the  proposed  purchaser,  may  yet 
be  under  some  personal  incapacity,  which  may  prevent  a  sale  ; 
that  is  to  say,  he  may  be,  1st,  an  infant  ;  if  so,  any  conveyance  Infanta, 
executed  by  him  Avill  generally  be  voidable  by  liiui  wlien  he 
comes  of  age,  or  by  his  heirs  on  his  death  under  age  (a). 

(rt)  Any  (lof<l  wliieh  takes  effwt  by  absolutely  void  :    Zoiich    V.    rm-tctu, 

delivery,  is,  if  oxi-cutcd  by  an  infant,  (ITCOj  3  Burr.  1794;  jiiioti.  v.  Utiiid- 

voidable  only;  but  letters  of  attorney,  fock,   (1810)    17  Ves.    383;    AlUn  ▼. 

and  deeds   which   delejfate   a   mero  A.,  (1842)  2  D.  k  War.  307;  r>igft 

power,  and  convey  no  interest,  are  v.  P.,  (1882)  11  L.  R.  Ir.  2i.>. 

D.       VOL.  I.  U 


Kt^TRICTION.S  OS  fJKNEKAL  CAPAC  ITY 


Otmp.  I. 


(jilatm  of, 

cannot 

•ol.l  I'.J 

Court. 


Sottlcmcnta 
of  iufauta' 
property. 


Nor  liaa  tho  Court  any  autliorlty  to  sell  tlio  real  estnto  of 
an  infftut  (A),  undrr  tho  mom  notion  that  ft  Nil''  will  bo 
l)eneatittl  (r).  ITndor  8.  .1  of  tho  Turtition  Act,  IHGS,  and 
8.  U  of  tho  Act  of  1S7(J  tho  Court  miiy,  un.lor  cortain  special 
lircumstunres,  »lir»«et  ft  wil-'  of  ].r<.|Mity  belonging  to  an 
infant  ('/). 

Ami,  by  statuto,  in  particular  cases,  infants  holding  land  in 
trust,  or  subject  to  tho  debts  of  their  ancestor  or  testator,  are 
enabled  to  convey,  under  the  authority  of  the  Chancery 
Division  (r) ;  so,  too,  by  the  Infants'  Settlement  Act,  1855  (./'), 
a  male  infant  not  under  twenty  or  a  female  not  under 
seventeen  may,  with  tho  sanction  of  tho  Court,  make  a  valid 
settlement  of  real  or  personal  estate  on  marriage,  and  may 
execute  a  power  of  appointment  (unless  it  is  expressly 
declared  that  the  power  shall  not  bo  exercised  by  an  infant), 
and  such  appointment  will  not,  under  8.  2  of  the  Act,  be 
invalidated  by  the  death  of  the  infant  under  twenty-one 
unless  such  infant  exercised  the  power  as  tenant  in  tail  (//) . 
By  reason  of  the  operation  of  s.  10  of  the  M.  W.  P.  Act, 
188'J,  ft  covenant  by  the  husband  to  settle  the  property  of 
his  infant  wife  is  binding  on  her  as  regards  all  interests  to 
which  he  would  have  been  entitled  by  virtue  of  his  marriage 
if  the  ^[.  W.  r.  Act  had  not  been  passed,  even  though  she 
rei)udiate8  the  settlement  on  attaining  full  age  (f/g)  ;  and, 
in  various  special  cases,  infants,  or  their  guardians,  are 
cnableil,  by  statute,  to  sell   and  convoy  land   for   purposes 


/<  « »r  to  *<il  nn  r?*tato  frcod  from 
a  rcnt-cliBrjfc  to  whj<  h  nn  iiifnnt  is 
entitled:  ff'nr  r.  Chamlrij,  (IS.'iO)  1 
Ir.  fh.  R.  SM. 

(f)  Cmhrrt  T.  r.odfrry,  (1843}  6 
Bear.  97;  12  L.J.  Ch.  306;  llroohfitld 
T.  Itradlry,  1822)  Jac.  at  p.  031 ;  and 
Rf  It*  7Vi*n>r*«  .V.  F..,  1803,  1  CTi.  at 
p.  163  :  62  L.  J.  Ch.  f'52.  The 
Court  ha*  jurisdiction  to  mort^^go 
an  infant' M  estate  for  raixinfc  money 
required  for  artnal  mirage :  Fnth 
V.    f'nm^yon,   (1871)    12  Kq.    Ifi9  :     «0 


L.  J.  Ch.  778  ;  Re  Jachwn,  (1882)  21 
Ch.  D.  7SG  ;  but  cf.  Re  Dr  Triuier* 
S.  E.,  imp. ;  Rf  Montarfu,  1897,  2  Ch. 
8;  66  L.  J.  Ch.  Ml. 

(«/)  See  Ml/.,  p.  11 1.";. 

(«•)  See  inf.,  pp.  604,  11S4.  n.  (»). 

(/)  Stton,  6th  ed..  p.  1061. 

Iiii  Rf  S,o(f,  1891,  1  Ch.  298: 
60  L.  J.  Ch.  461. 

{if<f)  iSV/rrn*  V.  Trcror-Garrick,  1893, 
2  Ch.  307  ;  62  L.  J.  Ch.  660 ;  Btuk- 
land  V.  It.,  1900,  2  Ch.  534  ;  69  L.  J. 
H).  64S. 
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connected    with     religion  (//),     charity  (/),    instruction  {k),      Ghap.l. 

literature,  science  and  the  fine  arts  (/),  or  works  of  a  public  

nature  {ni). 

An   infant   can  convey  both  real  and  personal  property  May  exercise 

i  •        1  c       ^     certain 

under  a  power  simply  collateral,  i.e.,  a  simple  power  ot  sale  powers, 
without  an  interest  («) ;  and  personalty  even  under  a  power 
in  gross  where  an  intention  appears  that  it  sliould  be 
exercisable  as  regards  the  personalty  during  the  minority  (o), 
and  where  the  infant's  interest  is  not  affected  thereby  (p).  It 
has  never  been  decided  whether  a  power  in  gross  over  real 
estate  is  exercisable  during  infancy  (7).  Jessel,  !M.  R., 
expressed  an  opinion  (r)  that  it  was,  and  on  appeal  James  and 
Brett,  L.  JJ.,  assented,  but  Cotton,  L.  J.,  was  of  a  contrary 
opinion.     Mr.  Yaizey  (.s)    is  of   opinion  that  no  powers  are 


(h)  Under    the    Church   Building 
Act,    1818,    9.    :JG,    guardians    and 
trustees   on    behalf    of    infants   are 
empowered    to    sell    lands    for    the 
purposes  of  the  Act  or  to  enfranchise 
copyholds.        Under     tlie     Church 
Building   Act,    18'2'2,    the    Commis- 
sioners may  take  land  for  building 
or    enlarging    any    church    or    for 
making   or   enlarging   any   church- 
yard ;    and    the    provisions    of  the 
ChurchBuilding  Acts,  1818,8. 36,and 
1819,  s.  1.'),  apply.     For  a  list  of  the 
Church  Building  Acts,  1818  to  1884, 
see  the  Short  Titles  Act.  1R9G.     By 
the    Consecration     of    Churchyards 
Act,    1SG7,    the    provisions    of    the 
School  Sites  Acts,  1841  and  1849,  arc 
extended  to  authorise  grants  for  the 
enlargement  of  c  hurchyards.    Under 
the    Places   of   Worship    Sites    Act, 
1873,   R.   3    extended  by  the  Places 
of  Worship  Sites  Amendment   Act, 
1882),  the  guardian  of  an  infant  it 
empowered     to     convey     sites     for 
churches.  Sec,  ministers'  residences, 
and  burial  places,   and   to  give  re- 
coipta  for  the  piirchajic-money. 

(i)  See  the  (liaritablo  Trusts  Act, 
1824.  s.  27.  amende*!  by  tlic  Chnrit- 
nble  Trusts  Amendment  Act,   ISir., 


s.   41  ;    and  the  Charitable  Trusts 
Act,  1887,  B.  3. 

(/.)  By  the  School  Sites  Act,  1841, 
8.  5,  the  guardian  of  an  infant  is 
authorised  to  convey  land  f<3r  the 
purposes  of  the  Acts  and  to  give  a 
receipt  for  the  purchase-money. 

(/)  The  Literary  and  Scientific 
Institutions  Act,  1854. 

(«i)  See  the  Union  and  Parish  Pro- 
perty Act,  1835,  ss.  1,  2  ;  the  Land 
Drainage  Act,  1861,  s.  28  ;  the  De- 
fence Act,  1860.  89.  11,  29;  and  the 
L.  C.  C.  Act.  1845,  ss.  7.  8. 

(w)  Sug.  Pow.,  8th  ed.,  177; 
JTrarle  v.  Grenibank,  (1749)  3  Atk. 
G9o  ;  Khip  v.  Bfllord,  (1863)  1  H.  & 
M.  at  p.  347;  32  L.  J.  Ch.  64G. 

(o)  He  Cnrdross,  (1878)  7  Ch.  D. 
728  ;  47  L.  J.  Ch.  327  :  Sfiipiraif  v. 
Ball,  (1881)  16  Ch.  D.  376 ;  50  L.  J. 
Ch.  263 ;  and  see  Tf**  D'Angthau, 
(1880)  15  Ch.  D.  at  p.  234  ;  49  L.  J. 
Ch.  756. 

{p)  Re  Armit,  (1871)  I.  R.  5  Eq. 
352  ;  lif  D\inti\hau,  mip.,  at  p.  23.'). 
(q)  HearU   v.    Grteuhank,  iup.,    at 
p.  710. 

(r)   R<  I>\ii>giha»,  »iij>- 
(j)  Vaizcy  on  Settlements,  pp.  382 
rt  ff(f. 

n2 


4  IJF-STKKTIONS  ON  OKSKRAL  CAPACITY 

cti»p  I.  jj.Mi.nii.v  .xoniwiblo  hy  iiifunt.",  if  tlioy  rcKjuiro  disoretion  for 
tlu'ir  j>n>iHT  cxiTri.H*'.  l.ut  that  all  i>owors  may  bo  made 
exorciMiblo  diiring  infunoy,  if  the  donor  shows  siieli  an 
intention.  Nor  (*an  an  infant  contract  for  the  sale  of  land  (/)» 
or  do  any  otlior  act  whiih  requiros  an  excrcii^o  of  discretion  : 
and  if  h»»  enter  into  a  contract  for  the  sale  of  lands,  he 
cannot,  during  infancy,  enforce  it ;  as  otherwise  there  would 
bo  no  mutuality  of  remetly  (m). 

TTadOTCoor.        By  the  Conv.  Act,  1881.  s.  11,  where  a  person,  in  his  own 

Act-  IS!^! 

right  seised  of,  or  entitled  to  (^x),  land  f<jr  an  estate  in  fee 
simple,  or  for  any  leasehold  interest  at  a  rent,  is  an  infant, 
the  land  shall  bo  deemed  to  be  a  settled  estate  within  the 
Settled  Estates  Act,  1877;  and  imder  s.  IG  tlie  Court  can 
autlioriso  a  sale  of  such  estate. 

Uadir  Bv  the  S.  L.  Act,  1882,  ss.  59  &  60,  where  a  person,  in 

8  li.  Act 

JSW.       '        ^*^  ^^^'"  right  seised  of,  or  entitled  in  possession  to,  land,  (i/) 

is  an  infant,  then,  for  the  purposes  of  the  S.  L.  Acts,  1882 

to   18!M),  the  land  is  settled  land,  and  the  infant  is  to  be 

deemed  to  bo  tenant  for  life  thereof ;  and  the  trustees  of  the 

Battlement  (ri,   or  such    person   as   the   Court   orders,   may 

exercise  on  his  behalf  the  powers  conferred  by  the  Act  (a). 


Act 


ruder  L.  T.         The  L.  T.  Act,  1807,  s.  H,  provides  that  "  settled  land  may 

(at  the  option  of  the  tenant  for  lifej  bo  registered  either  in  the 

(/)  King  V.  Dfllord,  lup.  Xei'raftyt  S.  £.,   (1883)    24   Cli.  D. 

(m)  FhgKly.BoUand,   1828)  4  Ru«».  129  ;  52  L.  J.  Ch.  G45. 
298  :  and  hoc  i«/.,  p.  1064.  (.-    In  Rr  Simpnon,  I8D7,  1  Cli.  250; 

(x)  Inrimling  land  to  which  thp  in-  CO  L.  J.  Ch.  ICG,  the  Court,  under 

f«nt  U  contingently  cotitlitl :   Liddrll  special  circumfttancos,  iipjxiinted  two 

T.  L.,  (1SS2^  W.  N.  1S3  ;   31  W.  R.  pcrnohs  domiciled  nhruad  tninteoa  for 

238  ;  .^2  L.  J.  Ch.  207  ;  Itf  Sparroic,  the  purposes  of  the  .S.  L.  Acts. 
1892,  1  Ch.  412  ;  61  L.  J.  Ch.  260.  (a)  The  mere  fart  that  the  settle- 

(y)  A»  to  the  construction  of  the  ment  appfiints  trustees  for  the  pur- 
words  "  entitleol  in  pomvviion  to  poses  of  tlie  .S.  L.  Act^  does  not 
Uod  •*  in  s.  59,  sr*  Rt  WrIU,  M890)  make  them  trustce-s  with  a  power  of 
43  Ch.  D.  2S1  ;  69  L.  J.  Ch.  113  ;  sale  of  the  settled  land  within  b.  42 
Ri  Morgan,  (1SS3)  24  Cb.  D.  114;  of  the  Conv.  Act,  1881  :  Jte  Hrhjar, 
53  L.  J.  Ch.  86;  R*  Horrw,  (1888)  1902,  1  Ch.  391  ;  71  L.  J.  Ch.  209. 
39  Ch.  D.  84;  67  L.  J.  Ch.  790.  As  Nor,  it  is  conceived,  would  they^be 
tothcRvntral  principle  to  be  adopted  trustees  for  the  purposes  of  s.  6  of 
in  conatruing  the  Act,  sec  lie  Luke  of  the  L.  T.  Act,  1897. 
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name  of  the  tenant  for  life  (/>),  or,  where  there  are  trustees      ^^ap  I. 

^  "       '  Sect.  1. 

with  powers  of  sale,  in  the  names  of  those  trustees,  or,  where   

there  is  an  overriding  power  of  appointment  of  the  fee  simple, 
in  the  names  of  the  persons  in  whom  that  power  is  vested."  It 
may  he  that  this  option  is,  in  the  case  of  an  infant,  exercisable 
by  his  guardian  {(■),  but  clearly  it  is  better  where  an  infant 
is  entitled  that  the  S.  L.  A<t  trustees  should  be  registered,  for 
during  tlie  minority  they  are  the  persons  to  sell  (//).  If  the 
land  passes  to  the  infant  imder  a  will,  then  it  is  best  for  the 
real  representatives  (e)  to  be  registered  until  the  infant  attains 
full  age.  They  should  postpone  assenting  to  the  devise  so 
as  to  retain  their  paramount  p(jwers  of  disposition  (/). 

But,  by  the  custom  of  gavelkind,  an  heir  at  the  age  of  Aiid  may  wll 

'      •'  o  '  <-'  under  custom 

fifteen  may,  for   valuable    consideration  (i/),  convey  for   an  of  gaveUdnd. 
estate  in  possession,  lands  which  he  took  by  descent ;  the 
conveyance  being  by  feoffment,  and  livery  of   seisin  being 
delivered  by  him  in  person  (//). 

An  infant,  however,  has  no  pri\TLlege  to  commit  a  fraud  (/) ;  Fraudulent 

.  ,  ,         ,     J    sale  bv, 

if,  therefore,  he  were  to  convey,  assei-tmg  that  he  had  reiiev^ 
attained  his  majority,  the  purchaser,  it  is  conceived,  would,  ^^^^  • 
if  he  had  acquired  the  legal  estate,  be  entitled  to  its  protec- 
tion (/.)  :  so,  if  the  infant,  having  the  legal  estate,  were  to 
take  proceedings  for  the  recovery  of  the  property,  the  Court 
would  restrain  the  action,  except  upon  tlie  terms  of  his  re- 
funding the  2^urchase-money  ;  for  instance,  where  an  infant 

(It)  Tlii.s  includes  an  infant  seised  Kancia?,  165  ;  it  extends  to  females, 

in  fee :  S.  L.  Act.  1^82,  s.  59.  i7..,  and  is  not  affected  by  tbe  R.  P. 

(c)  L.  T.  Act,  1875,  s.  88.     As  to  Act,    1845,    c.    106,    8.    3.      Elton's 

•who  should  be  rejfistered,  see  Ch.  &  Tenures  of  Kent,  pp.  82  ft  f^q. 

M.  on  the  L.  T.  Actj»,  pp.  159,  254.  (i)  Chambers    on    Infancy,    412  ; 

iff)  S.  L.  Act,  1882,  ss.  59,  60.  ^^^  ^^  Orerton  v.  BmiUter,  (1844)   3 


(f)  L.  T.  Act,  1897,  8.  I. 


Ha.  503  ;   Camphdl  v.  Ingilby,  (1856) 

21  Beav.  573;  1  De  G.  &  J.  393; 

(/)  lb.,  8.  2.  20    L.    J.    Ch.    651  ;    and    at    law, 

[y)  See  Ilr  Matkrll  and  Goldfiuch,       Bristoxc   v.    Eastman,  (1794)    1    F>p. 

1895,  2  Ch.  525 ;  64  L.  J.  Ch.  678.  172. 

(A)  4  H.1C.  Ab.,  7th  «l.,pp.  49,  50.  (/.)   See   judgment    in    Hannah    v. 

Qm.  whether  the  custom  is  not  more       Jlodion,  (1861)  30  Btav.  nt  p.  'i'J;  30 
comprehensive?    btt   Consnctodinefi      L.  J.  Ch.  738. 


6  KJJ»TKlt'lIoN8  UN  UKNEUAL  CArAClTY 

Chmn.  I.      i«ct>ive«l  a  prvniium  for  a  Ioaso  of  hin  lands,  upon  liis  false 
******  *•       anerlion  that  the  lo«»or  wa«  his  guunliiin,  a  return  of  the 
|»rvnilura  with  intfn«t  was  «lt'«rt'o«l  (/).     I5ut,  in  the  ab.'^enco 
of   any  falso    o**«.'rtion    hy   tho    infant,  rt'lief    will    not   he 
granted  against  him  u]>on  tho  ground  that  tho  other  con- 
Ifih<T«b«       tnuting  party  bcdievod  him  to  ho  of  full  ago  (///).     There 
mCtlmu'^'     ">""*  ^**'  ""  express  nusreprcsentation,  and  one  which  would 
*^-  naturally  dceeivo  tho  pei-son  to  whom  it  is  made  (//)  :  and 

whore  tho  false  statement  is  made  to  a  person  who  knows  it 
to  be  false,  there  is  no  fraud  committed  whieh  will  take  away 
tho  privilege  of  infancy.  "While  on  tho  one  hand  infancy  is 
a  legal  indidgence  not  to  he  used  by  the  infant  lor  the  pur- 
poses of  fraud,  on  the  other  hand  it  is  not  to  ho  infringed 
ui»on  by  persons  who,  knowing  of  the  infancy,  must  he  taken 
also  to  know  tho  legal  consequences  which  attach  to  it  (o). 
At  Law,  even  his  fraudulent  representation  that  he  was  of 
full  age  was  held  not  to  render  him  liahlo  to  an  action  by 
tho  i)ai-ty  who  has  been  thereby  induced  to  contract  with 
him  (/>). 

Inf»ot»*  Section  1  of  the  Infants'  Relief  Act,  1874,  does  not  apply  to 

I874!  *  '' '  contracts  for  the  sale  of  land  (y).  The  effect  of  s.  2  is  doubtful. 
Coleridge,  C  J.  (r)  held  that  tho  section  was  of  wide  ai»plica- 
tion,  while  Kekewich,  J.  («)  seemed  to  lliiiik  that  the  section 
opplied  only  to  the  three  classes  of  contracts  mentioned  in  the 
first  section  (/).     At  common  law  where  an  infant  acquiied 

(/)  />ro»i  V.  Suholai,  (1733)  1   Do  Jon/nns/,  (185-1)  9  Ex.  at  i>.  430;   '23 

O.  ft  8.  118.  L.  .J.  Ex.  1G3. 

(w)   Slikeman  v.  iMirton,  (18^7/  ib.  (r/)   Duncan    v.    iJhon,     (1890)    44 

90;    16  h.  J.   Ch.  29ri;     U'riff/if  v.  Ch.  I).  211  ;  59  L.  J.  Ch.  437;  Lut 

jMVMrr,  (1848)  2  De  O.  &  S.  321.  u  niortgajife  of  real  proprtj  ia  void 

(m)  Kx  p.  Jonf,  (IfiSl)   18  Ch.  1).  under    tlio    Act:     yottmgham,    ^c. 

109  ;  50  L.  J.  Ch.  613  ;  and  ct.  Lem-  Jiuilding  S<,e.  v.  T/nnttan,  1903,  A.  C. 

prtir*  r.  Laugf,    1879)  12  Ch.  D.  C76,  6  ;   72  L.  J.  Qi.  131. 

whcTo   the   mwreprewwitation    bm   to  (r)  Cosluad    v.    MtiflU,    (1878)    3 

•g<c  seems  to  hare  been  implir*!.  not  C.  P.  D.  439 ;  47  L.  J.  C.  P.  7G1. 

exprcM.  {»)  Duncan  v.  Dixon,  tup.  ;  and  kcc 

(o)  XtlM»i  V.  Stoflrr,  'IS-SO;  I  I),  k  inf.,  p.  33. 

J.  458;  28  L.  J.  Ch.  751:  and  sec  {tj  This  view  seems  untenable ;  tl.-e 

Inmam  v,  /.,  (1873;  15  Eq,  260,  contractH  mentioned  in  h.  1  arc  void, 

(p)  Jo^HHrn  T.  Pif,  (1665)  1  .Sid.  and  thci-c  can  be  no  ratificatiou  ©f  u 

258;  and  w?e  Lirfrpo"!  Aitociaiion  y.  void  contract. 
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under  a  contract  a  beneficial  interest  in  property,  he  would  be      ^^v-  ^■ 

bound  by  the  contract  unless  ho  disclaimed  witliin  a  reason-  

able  time,  after  attaining  twenty-one  {ii),  while  he  would  not 
be  bound  by  a  contract  wholly  executory  unless  ratified  after 
attaining  his  majority.  This  distinction,  it  is  conceived,  still 
exists ;  hence  s.  2  must  apply  to  contracts  which  are  invalid 
until  ratified,  and  a  contract  for  the  purchase  of  land  would 
be  within  the  section,  while  wholly  executory,  but  not  when 
it  has  ceased  to  be  so  (x). 

Or,  2ndly,  The  proposed  vendor  may  be  a  lunatic  or  idiot ;  Lunatics, 
in  wliiih  case  his  conveyance  may  be  set  aside  by  his  com-  far  void  or 
mittee  during-  his  life,  or  by  his  heirs  after  his  doatli,  and 
probably  by  himself  if  he  recovers,  as  against  a  piux-haser 
who  had  knowingly  dealt  with  him  as  such  (y).  Bat  both  at 
Law  {z)  and  in  Equity,  the  authorities  show  that  sale-trans- 
actions with  a  person  apparently  sane,  though  afterwards 
found  to  be  of  unsound  mind,  will  not  be  set  aside  against 
those  who  have  dealt  with  him  in  the  bond  fdi'  belief  that  he 
was  of  competent  understanding  {a).     Nor  will   a   sale   or 

(m)  JBac.  Abr.  "Infancy  and  Age"  3G9  ;  22  L.  J.  Ch.  638,  the  Court  on 

(1)  5  ;    Co.  Litt.   3S0  (b)  ;    and  sec  •&  purcbase  by  a  lunatic  rescinded  the 

Xurih  Wtitern  R.  Co.  v.   M' Michael,  contract,  and  ordered  the  deposit  to 

(1850)   5  Ex.  at  pp.    123,    124;    20  be  returned  ^the  vendor's  expenses 

L.  J.  Ex.  97.  biing  first  deducted) ;  but  this,  it  is 

[x)  See     JJ'/tittiiir/Jtaiii    v.    Miodij,  believed,    was    by   arrangement,    it 

(1889)  CO  L.  T.  956;  and  inf.  p.  33.  being  understood  that    the  vendor 

(//)  iVo/^ow  V.  CrtMirw/x,  (1849)  4  Ex.  sold  with  notice  of  the  insanity.     As 

17  ;   18  L.  J.  Ex.  356;  Imperial  Loan  to  relief  against  a  purchaser  on  the 

Co.  V.  Stone,  1S92,  1  Q.  B.  599  ;  01  ground  of  the  vendor's  insanity,  see 

L.  J.  Q.  B.  449.  I'ricc  v.  Bcnitujton,  mip. ;    Jf'riyht  v. 

(:)  Mulloii  v.  Caiitroiix,  sup.;  liiavuit  Vioiul,  (1806)  13  Ves.  136.  In lialdui/n 

V.  Jl'JJoiniell,  (1854)  9  Ex.  309;  23  v.  Smith,  1900,   1  Ch.  588;  69  L.  J. 

L.  J.  Ex.  94.  Ch.    330,  where  property  was  pur- 

(n)  See  Elliott  v.  lure,  (1857)  7  D.  chased   at  auction   by   a   person   of 

M.  Si  G.  475;  20  L.J.  Ch.821;  and  unsound  mind,   though  it  docs  not 

yiell  V.  Morlci/,  (1804)  9  Ves.  478;  appear  that  the  vendor  was  aware  of 

Srlby  v.  Jackson,  (1843)  6  Beav.  192,  his  state,  the  contract  was  treated  by 

204;    13   L.  J.  Ch.   249;    Price   v.  the  Court  as  voidable.     Ajs  to  partial 

Berrington,   (1851)   3  M.   &  G.  486,  insanity  and  lucid  intervals,  see  iSr/Ai/ 

497,498;   Campbell  v.  Hooper,  {I8bii)  v.    Jackson,    sup.;    Creagh    v.    Bloody 

3  S.  &  G.  153  ;    24  L.  J.  Ch.  644.  (1845)  2  J.  &  L.  509  ;  Sited  v.  Galley, 

In  Frost  v.  Bearan,   (18)3)    17   Jur.  (1830^    1    Ke.    620;    and    Frank  r. 
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I  contmt  W  invaliaattHl,  moMy  on  proof  that  tho  person 
-  mxikint?  it  wiib  subjivt  to  insaiio  tloluBions,  oven  though  con- 
nootca  with  tho  »ubjoct-matter,  unless  the  delusions  nro  found 
to  bo  »uch  ns  n>ndor  him  inconipt'tcnt  to  deal  with  Ins 
pn»|H.rty  [f>).  Hut  the  alH)VO  stntemont  relates  only  to  sale 
tron?«uti..ns;  and  it  seems  tljut  a  voluntary  conveyance  or  a 
Bottleraent  hy  a  lunatic  is  void,  and  not  only  voidable  (r). 
In  Imjxnal  Lottn  Co.  v.  Stone,  I^rd  Eshcr  (d)  summed  up 
tlie  P'sult  of  all  the  cases  as  follows :  "  When  a  person 
enters  into  a  contract,  and  afterwanls  alleges  that  he  was  so 
insane  at  the  time  tiiat  he  did  not  know  what  he  was  doing, 
and  proves  the  allegation,  tho  contract  is  as  binding  on  him 
in  every  rt\si)ect,  whether  it  is  executory  or  executed,  as  if  he 
had  boon  sane  when  he  made  it,  unless  ho  can  prove  further 
that  tho  person  with  whom  ho  contracted  knew  him  to  be  so 
insane  as  not  to  l»o  capable  of  understanding  wliat  ho  was 
about." 

Until  tlie  Infants'  Property  Aet,  1830,  s.  27,  there  was  no 

,',       m<Kle  of  obtaining  a  eonveyanee  from  a  vendor  who  became 

lunatic  after  entering  into  the  contract  (r).     This  statute  was 

Tod-T  BuiK-rseded  by  the  Lunacy  liegulation  Act,  IS.').]  ( /),  and  is 

IwoT^  Act.    ^^^^,  rpj.lacod  by  tho  Limacy  Act,  IMJO,  under  which  (</)  the 

Judge  may,  by  order,  authorise  the  committee  of  the  estate  of 

the  lunatic  to  sell  (A),  exchange  (/")  or  partition,  or  lease  any 

JfatHtcanmy,  (1839)  2  Beav.  1  l.'i,     A  (c)  Elliott  v.  Incf,  7  D.  M.  &  G.  475 ; 

pun  hajitT  who  ha«  r.jntnictf<l  with  a  2G  L.  J.  Ch.  821  ;  Manning  v.   Gill, 

lunatic  Uforw  ho  l>wanio  in.Hjinr  may  (1872)  13  Eq.  4S')  ;    11  L.  J.  Ch.  736. 

obUin   i.p<H  ific    pirforranuce   in    the  (rf)   1892,   1   Q.    H.  at  p.  601  ;   61 

f  oral  of  a  di'claratiun :  Ilnllv.U'urirn,  L.  J.  Q.  11.  419. 

(1804, »V*w.60.'i,«ndavet«tin(f  order:  [ej  A«  to  the  etf  cot  of  a  fine  levied  or 

Mc  Ji«M>H  T.  M.,  (1878;  7  Ch.  D.  707 ;  a  recovery  suffered  by  a  lunatic,  boo 

£f  r4f4$mt,  1892,  1  Ch.  236.  Popeou  Lunacy, 2ndcd.,  pp.249,260. 

(*)  Jfnl>H4  T.  Morrit,  (1880)  14  Ch.  (/)   16  &  17  Vict.  c.  70. 

D.  674  ;  49  L.  J.  Ch.  392  ;  Ihrkin  t.  (y)  8.  120. 

n'tHf,     1890;  63  L.  T.  80.     Aa  to  (A)  An  to  tho  sale  of  a  lunatic's 

tho  dwtinction  in  thin  rrwpccl  between  undivided  hharc,  »oo  lie  Weld,  (1885) 

executed  and  cxecQtoryrontractit.iiec  28  Ch.  D.  514  ;    lie  Gailskell,  (1889) 

MoUffH  ▼.  CmmroHX,  (l»4h)  I  Ex.  4S7;  40  Ch.  D.  416  ;   58  L.  J.  Ch.  262. 

18  L.  J.    Kx.  68;  and   Matthexrt  v.  (i)  Minerals  under  the  land  qf  a 

Baxter,  (1873)  L.   R.  8  £x.  132;  42  lunatic  maybe  reserved:   lie  JJuxoti' 

L.  J.  Ex.  731.  mm,  (1880)  15  Ch.  D.  316. 
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property  belonging  (k)  to  the  lunatic  ;  to  execute  any  power      Chap.  I. 

of  leasing  (/)  vested  in  a  lunatic  having  a  limited  estate  only  L_! 

in  the  property  over  which  the  power  extends ;  to  perform 
any  contract  entered  into  by  the  lunatic  before  his  lunacy 
and  relating  to  his  property  ;  to  exercise  any  power  vested  in 
the  lunatic  for  his  own  benefit,  or  as  a  trustee  or  guardian  {in)  ; 
and  in  the  name  and  on  l)ehalf  of  the  lunatic  to  execute  and 
do  all  such  assurances  and  tilings  for  giving  efiect  to  any 
order  under  the  Act  as  the  Judge  directs.  The  Coui-t  may 
also  erapotV'er  the  committee  to  enter  into  the  usual  covenants 
for  title  (>/).  If  the  lunatic  is  not  so  found  by  inquisition, 
the  powers  are  exercisable  on  behalf  of  the  lunatic  by  such 
person  and  in  such  manner  as  the  Judge  directs  (o). 

The  committee  of  the  estate  of  a  lunatic  is  the  person  to  ULder  L.  T. 
make  applications,  give  consents,  and  represent  the  lunatic     ^^^' 
under  s.  88  of  the  L.  T.  Act,  1875 ;  and  if  there  is  no  com- 
mittee of  the  estate,  the  Court  can  appoint  a  guardian  for  the 
pui-pose  of  i>roceedings  under  the  Act.     Where  the  land  is 
settled,  the  lunatic  will  still  be  the  person  to  be  registered  as 
proprietor,  and  on  a  sale  under  the  S.  L.  Acts  the  committee 
of  liis  estate  -will,  under  s.  G2.of  the  Act  of  1882,  sifru  the 
name  of  the  lunatic.    By  the  L.  C.  C.  Act,  1845,  s.  7,  committees  Under  the 
of  lunatics  are  empowered  to  convey  (;>)  ;  but  where  no  com-  1845       "'^^^' 
mittee  has  been  appointed,  a  good  title  cannot  be  made  under 


(/.)  This  does  not  include  propcrt}'  found.     There  is  no  sufficient  reason 

of   which  the  lunatic   is  tenant  for  why  the  Act  should  have  made  any 

life  :    see  Jie   Sa/t,    1896,    1    Cli.  at  di.-tiuutiou   in  this  casv  between  an 

p.  120  ;  65  L.  J.  Ch.  152.  express  power  of  sale  and  the  jx)wer 

(0  The  power  of  leasiu-  under  the  ^«"/f '"'•'-'J  ^7  ^\^-  L-  Acts ;  and  see 

S.  L.  Act,  Lsi,  is  within  this  section :  ^""^^Y"^  "=*   Y"   ^'"^   meaumg  of   the 

/J,  v,,//    .,/.,  words  "trustee or  guardian,     7iV  ,i., 

^''  *""'  *"^-  1901.  -2  Ch.  o28  ;   73  L.  J.  Ch.  04S. 

{ill)  The  power  of  sale  of  a  tenant  («)  iiV  Jiii/,  IH'JO,  1   Ch.  468;    65 

for  life,  under  the  S.  L.  Act,  18S2,  L.  J.  Ch.  316. 

is  not  within  this  section:  Jie  Jiagi/s,  [u)  S.  116  (2).     See  as  to  the  title 

1891,  "2  Ch.  416,  n.  ;    63  L.  J.  Ch.  of  orders  uuuer  this  section,  ».  133, 

612;    but  see   lie   A'.,    1894,   2  Ch.  li'- I'uni.s,  1904,  1  Ch.  373 ;  73  L.  J. 

416  ;  63  L.  J.  Ch.  OLi,  where  it  was  Ch.  281. 

held  that,  undtr  ss.  120  and   12S  of  {p)  It  appears  to  be  the  practice 

the    Lunacy    Act,    18'jO,   or   one    of  ft)r  a  coiiviyanc*  under  this  Act  to 

thcni,  the  Court  had  power  to  autho-  be    made    by   the    conjinitte*'    in   his 

rise  the  txerci.se  of  an  e.\i)nss  power  own   name,   and    not,   a.s   under  the 

of  sjile   ve.sted  by  the  seitknieiit  in  Lunacy   Acts,   in    tiie  name   of   the 

the  tenant  fur  lite,  a  lunatic  not  so  luuatiu. 
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(hmt  Act  without  tho  intervention  of  the  Court  (y).  By  tlio 
>.  K.  Avt,  1877  (/•),  the  committcxj  may,  by  tho  gpeiinl 
!  '  ''u»  Court,  exorcise  the  powers  given  hy  tliat  Act 

1   .  ^  nnd  Fiile  of  s<«ttlrd  hinds.     Committees  mutt 

be  corvful  not  to  exeniso  tlieir  statutory  powers  without  the 
consent  of  tho  Court  («). 

Tlj«'  S.  L.  Ad,  1H82,  8.  02,  provitles  that,  where  a  tenant 
for  Hfo  or  a  jM-rson  having  tho  powers  of  a  tenant  for  life 
unth-r  tho  Art,  h  a  hinatio  eo  foun<l  l>y  in(|uisition,  the  com- 
mittee of  his  estate  may,  un<ler  an  order,  whicli  will,  unless 
the  Judge  otherwise  directs,  ho  made  on  summons  at 
Chambers (/),  exenise  the  powers  of  a  tenant  for  life.  Where 
there  are  no  trustees  of  tlio  settlement,  trustees  must  be 
ap|X)inte<l  (").  Where  the  lunatic  is  not  so  found,  s.  02  does 
not  apjily  U) ;  and  it  has  been  hold  that  the  Court  cannot, 
under  the  Lunacy  Act,  1890,  give  leave  to  exercise  the  power 
of  sale  vesttnl  in  tlie  lunatic  under  the  S.  L,  Acts  (//). 

Thi"  Judgo  in  Luna<y  has  no  power  to  dispense  with  the 
aoknowlo«lgraent  by  a  moi-ried  woman  of  any  deed  requiring 
a<knowlo<lgmont  by  hor,  an«l  can  oidy  vest  in  a  purchaser  an 
equitable  fee  binding  tho  mairiod  woman  and  her  hoir(r). 
The  Court  has  jurisdiction  to  bar  the  estate  tail  of  a  lunatic, 
but  in  doing  so  it  will  have  regard  to  the  interests  of  tho 
remaindoniun  {»). 

And,  with  reference  to  incapacities  to  sell  both  of  the  1st 
and  2nd  descriptions  we  may  here  refer  to  the  L.  C.  C.  Act, 


(f)  M.   ('uuntif$  11.   Co.   V.    0$»rin, 
(IM4)  1  Coll.  74  ;  \.i  L.  J.  Ch.  209  ; 
nrifl  tv  li,  TyftceN,  (l»8i)  27  Ch.  D. 
1  L.  J.  Ch.  1006. 
><■«  m/..  p.  1130. 

(.)  JU  ir^de,  (1849)  1  II.  &  Tw. 
303.  An  action  cun  be  brought  bjr 
m  nrxt  frimd  on  Whalf  of  a  pcnion 
of  uDMound  mind  not  no  found  by 
ioquiMtion,  which  in  ftnmd  Jatxt  for 
bin  lim'fit,  for  the  pur^xMc  of  di>aling 
with  hi»  rral  c*tate :  J'orftr  v.  /'., 
(ISSS,  37  Ch.  I).  420.  An  to  pro- 
cccdingn  in  Conrt  by  pcrtton.t  of 
unsoond    mind    not    m>    found     l/j 


inquiiiition,  8cc  Didixhrim  v.  L.  ^  W. 
Bank,  1 900, 2  Ch .  1 :. ;  69  L.  J .  Ch .  4  4 3. 

{I,  Rules  in  Lunacy,  1«92,  r.  20; 
1892,  W.  N.,  O.  k  R.  13. 

(u)  Re  Tuiflor,  (1883)  31  W.  II. 
696  ;  52  L.  J.  Ch.  728. 

(x)  Jif  liayr,,,  1894,  2  Ch.  410,  n.  ; 
63  L.J,  Ch.  612. 

(y)  Rf  liaggi,  mp.  ;  hcc  «<//;., 
nn.  {ki  and  (/>i),  p.  0. 

[z)  Rr  StahUn,  (1864)  4  D.  .J.  &  S. 
257  ;  33  L.  J.  Ch.  422. 

(a)  Rr  Sherrard,  (1863)  1  D.  J.  ^ 
S.  421  ;  Re  Parn,  (1879)  12  Ch.  D. 
333 :   CatwfU  v.  Sheen,  (1894)  69  L.  T; 
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1845,  wliich  enables  owners  of  partial  estates  and  incapacitated      Chap.  I. 
owners  (iucludiuff  tenants  in  tail  precluded  from  alienation  _^ — 

^  ^  .     .         Bt'll  under 


,  Pi'p-ii  i   •   i-         et'll  under 

by  Act  of  Parlianieut  (i),  and  tenants  for  hie  with  a  restriction  various  Act>^. 
against  alienation  (e))  to  sell  land  to  tlie  promoters  of  under- 
takings authorised  by  Acts  in  which  the  general  Act  is  in- 
corporated {(I)  :  and  to  the  provisions  of  the  luclosure  Acts  {>■) ; 
the  Land  Tax  liedemption  (/)  Acts;  the  S.  E.  Act,  1877, 
authorising  leases   and  sales   of   settled   estates  under    the 
direction  of  the  ( 'hancery  Division  (r/) ;  the  S.  L.  Acts,  1882 
to  1890,  which  in  the  main  supersede  the  S.  E.  Act,  1877, 
and  give  the  powers  to  limited  owners  formerly  inserted  in 
settlements;    the    Church   Building   Acts,    1818    to    18>'4, 
relating  to  grants  of   land  for  places  of  religious  worship 
or  for  the   residence  of   the   minister,  or  burial  places  (A)  ; 
the   Acts   authorising   the   sale  or   cxchauge  of    messuages 
or  lands   for  parsonages   or    glebes  (/) ;     the    Acts    autho- 
risiuo-  the    gift    or    sale    by   incapacitated  owners  of    land 
as  a  site  for  schools  (/.) ,  or  for  the  enlargement  of  church- 
yards (/),  or  for  sites  for  places  of  religious  worship,  &c.  (///)' 
and  to  the  provisions  of  the   Improvement   of   Laud  Act, 
1864  {n)  ;  and  of  the  Acts  empowering  the  Secretary  of  State 

854.     Seo  lie  E.  of  fieflon,   1898,  2    .      (f)  6  &  7  Will.  IV.  c.  115,  ss.  42, 

Ch.  378  ;    67  L.  J.  Ch.  518,  for  the  46,  47  ;  8  &  'J  Vkt.  c.  118,  s.  20,  and 

exercise  by  the  Court  of  its  general  see  the  Inclosure  Acts,  1845  to  1882. 

jurisdiction  for  the  lunatic's  benefit.  See   also   the   Acts    for    facilitating 

(i)  Ex  p.  Eiirl  of  Ahriii(vcnnij.{\^'o\)  drainage,  9  &  10  Vict.  c.  101,  s.  24  ; 

10  Beav.  15:5.  10  &  11  Vict.  c.  38,  s.   10;   13  &  14 

{(•)  iJcvnihh    V.    liroun,     (1856)    4  Vict.  c.  31,  s.  6  ;   19  &  20  Vict.  c.  9. 

W.  R.  783;  26  L.J.  Ch.  23;  see  now,  (/)  42  Geo.  IIL  c.  116,  ss.  14,  53, 

S.  L.Act,  lSS2,s.Gl  (0),  as  to  married  98  ;   16  &  17  Vict.  c.  74,  s.  117,  s.  1. 

women  re-strained  from  anticip  itiou.  See  Ikadnt  v.  Kiiit/,  (1851)  9  Ha.  499  ; 

(rf)  Seess.  6,  1  vlxcq.    An  equitable  22  L.  J.  Ch.  HI. 

tenant  for  life,  though  he  cau  bind  (//)    And   see   inf.  Chap.  XVII I., 

tho.se  in  remainder,  cannot  under  s.  7  sect.  1 . 

make  a  valid  couvejauee  at  law  with-  (/i)  68  Geo.  IIE.  c.  45,  s.  36;  1  &  2 

out  the  concurrence  of  the  trustees  Vict.  c.  107,  s.  9;  45  &  46  Vict.  c.  21. 

having  thu  legal  estate:    Lippincoft  (i)  55  Geo.  Ill.c.  147,88.  12—21  ; 

V.  .Smi/tfi,  (1860)  6  Jur.  N.  S.  311  ;  1  Geo.  IV.  c.  6  ;  6  Geo.  IV.  c.  8  ;  7 

29  L.  J.  Ch.  520.     Trustees  for  per-  Geo.  IV.  c.  66  ;  23  &  29  Vict.  c.  69, 

sons   who    are    absolute   o^^^lers   in  s.  4  ;  the  Glebe  Lands  Act,  1888. 

equity,  and  are  under  no  disability,  (/.)  4  \-  5  Vict.c.  38,  8.s.2,5;  undsco 

are  not   jwrsons  competent  to  am-  the  School  Sit<-8  Acts.  1811  to  1852. 

tract  for  the  sale  of  land  under  this  (/)  30  &  31  Vict.  c.  133,  s.^.  4_8, 

section :  J'ileri^  v.  Lcices  It.  C,  (1881)  {>»)  36  &  37  Vict.  c.  60. 

18  Ch.  D.  429;  50  L.  J.  C\\.  839.  (m)  S.  24  ;   see,  too,  the  Limited 
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o...  I  for  War  t-  ncciuirf  laiula  for  the  dofenco  of  the  realm  (o); 
aiid  goncmlly  to  tho  Act*  iucorporating  the  provisions  of  the 
L.  v.  C.  Act*. 

M.,ri«l  Or,  3rdly,  Th«'  propo!»otl  vonJor  may  bo  a  married  womao, 

in  wliiih  Miw  lier  riii»nt-ity  to  i-onlru.  t  will  dopciul  (.n  wliether 
_;}  »ho  wa«  morrii'd  l^-foro  1HM:3,  in  whi.h  year  llio  M.  W.  P. 
Act,  INVJ,  <ame  into  operation  ;  and  furth.r,  if  Aia  married 
bofon?  \Xi<'i,  whether  the  pn.perty  of  which  gho  seeks  to  dispose 
u  proi^orty  tJ»e  title  to  which,  whether  vested  or  contingent, 
nn<l  wliether  in  iMissession,  reversion  or  reniainder,  acenied 
before  or  after  tlio  eomraoncement  oi  tho  Act.  In  cases 
coming  under  the  old  law.  /.r,  when  the  maiTiage  and 
alHlui^ition  of  tho  j-roporty  was  l.efore  1883,  she  may,  with 
her  husband,  convey  her  freehold  estates  (;>)  under  the  Fines 
nnd  K.covcries  Act,  18:}:3,8.  77(7);  ^^^  any  other  conveyance 
by  hor  of  her  freeholds  is,  at  Common  I^w,  abscdutely  void  (;•). 
Her  cftpyhold  estates  will  i»ass  by  her  sniTonder,  with  her 
liu.-band's  cf>ncurrence,  she  lacing  separately  examined  hy  the 
steward  (*) ;  or,  if  her  interest  is  merely  equitable,  either  by 
Bueh  a  surrender,  or  by  deed  acknowledged  under  tho  Act ; 
and  her  hpal  ti-nn  for  yeors.  as  well  reversionary  (7)  as  in 
jKifgef sion,  w  ill  pass  by  the  solo  assignment  of  hor  husband  (ii) ; 

Own<r»'  Ri i.i.li  nr<»  Art,  1S70,  par-  Zouch  v.  runout,   (176.'))  a  Burr,  at 

tially  r.p.-ttl.-d  iin<l  amcndttl  by  34  &  p.  1805.     Before  tlie  FincH  and  Re- 

3.5  Virt.  r.  84  ;  tlio  Linjit»-<1  C)wner«  rovcrics  Act,   1833,  in  many  plarcs 

RiiK-rroini  and  Water  Supply  Further  a  married  woman  had  a  customary 

Fa.  il.tie*  Act,  1877  ;  and  8.  L.  Act,  power,  with  her  hu»band'»  eoncur- 

jsfjj  rcTico,    to  di^popo   ff   land   by  doe-d 

(o)  6   k   evict,   c.    l»l,  M.  10,  18;  a<knowlrdj?fd  U  fore  the  hxMil  autho- 

•sd  MO  tho  Dcfeaco  AcU,   1842  to  ritieH,  1  Ropron  H.  &  "W..  Jnd  cd., 

jg-3^  p.  140,  and  tliii*  piwor,  it  would  Koem, 

(  ft]  Incladinfr.  Mbcinjr  an  intercut  watt  unafficted  by  the  Act,  nee  h.  78, 

in  land  within  the  Art.  her  c<iuiubIo  (»)  A  married  woman,   tenant  on 

r.                   V     int'Tnttii     in     money  the  ndU,  can  by  dc<-d  acknowled^rcd 

J                   :  wiit(-d   on    mort;pi(fo  of  under  the  FincH  and   RexovericH  Act 

laiid;    .l/i/.Vi-  V.  folliHi,  18I»C,   1    (Ti.  dolarc  hermlf  a  fnj.'.tec  of  the  copy- 

!)'^•,  fS  I,.  .!.  Ch.  3.1.1.  holdjt  mj  a«  to  bind  her  heir  :   Ctirttr 

V     A-.  .•in..iM!..l  by  tb-  f'..nv.  Act,  t.  C,  1896,  1  Ch.  C2;  05  L.J.  Ch.  8f,. 

iss.-,  f.    7      n. .'  tl...  .«!.<  t  ..f  «<know.  (t)  Jhtbrrlnj  r.  J)ay,  (1852)  16  Beav. 

iMljrment   an  1  wparnte  examination  33;  JU  Brllamy,  (1883)  25 Ch.  D. 620^ 

duKu^Dxd  in  T^nn^nt  ▼.  WrUh,  (1888)  6-1  L.  J.  Ch.  174. 

37  Ch.  D.  6i2  ;  67  L.  J.  Ch.  481.  (m)  Burton's  Comp.   7th  cd.  295  ; 

(r'   Burton's  Comp.  7th  rd.  65;  ace  ifoody  v.  ifatthnrt,  (1802)  7  Vi-a.  182. 
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though  whether  they  will  be  bound  by  his  contract  in  the      Chap.  i. 
event  of  his  deatli  in  her  lifetime  and  before  conveyance,  '. '— 


seems  to  be  doubtful ;  and  in  order  that  a  reversionary 
term  may  pass  by  his  assignment,  it  must  bo  such  an  one  as 
could  possibly  vest  in  possession  during  coverture  iy).  As 
respects  her  equitable  terms  for  years,  in  order  to  perfect  the 
title,  she  must  join  in  and  acknowledge  the  assignment ;  for 
though  the  husband's  sole  assignment  will  bind  her  right  by 
survivorship  (~),  it  will  not  displace  her  equity  to  a  settle- 
ment {a) . 

The   principle   of  the  disability  of   coverture  was,   until  Their  power 
altered  by  the  M.  W.  P.  Act,  1882,  that  a  man  and  his  ^.^rlT* 
wife  were  but  one  person ;  she  was  disabled  to  contract  with  ^t*^- 
anyone,  without  the  consent  of  her  husband;  omnia  qu(B  .voit 
uxon's  sioif  ipsius  riri  (b).     Under  s.   77  of  the  Fines  and 
Recoveries  Act,  1833,  she  became  capable,  with   her  hus- 
band's conciUTence,  of  contracting  in  Equity,  if  not  at  Law, 
so  as  to  bind  her  real  estate,  though  not  so  as   to  render 
herself  personally  liable  for  breach  of  contract  (c) . 

And  though  the  legal  and  equitable  fee  simple  is  vested  in  May  be  re- 
a  man-ied  woman,  she  and  her  husband  mav,  nevertheless,  '^^.f"""^  ''"""^ 

'  k  J  >   alienation. 

be  unable  effectually  to  assure  it  to  a  purchaser :  as  where 
the  property  is  held  under  a  will  or  settlement  which  forbids 
alienation  dui'ing  coverture  ;  for  such  a  restriction  is  binding, 
though  no  trustee  be  interposed  (d)  :  nor  had  the  Court  any 

(y)    Bithtrhy   v.    Bay,    {18o2)     IG  [d)  Baggctl  v.  Maix,  (ISlC)   1  Ph. 

Beav.  33.  G27  ;   15  L.  J.  Ch.  202  ;  Stredma,,  v. 

(:)  Domie  v.  Hart,  (1831)  2  R.  &  -^'^''•>   (IS"*")   6  Ha.   193;    16  L.J. 

M.    300;    1    L.  J.    Ch.   N.    S.    57:  Ch-  34S ;  Rf  GaskeU's  Trusts,  (1865) 

Duberlcij  v.  Lai/,  sup.  H  Jur-  N.  S.   780  ;  12  L.  T.  X.  S. 

(«)    Hanson    v.   Kcatb,,,    (ISM)    4  "'^^  =  ^'  ^""'  ^'■"•'"'  (^^'^)    ^'^l- 

Ha.  1;   UL.J.Ch.  13;    Worthamy.  ^^'^  '    ^^  ^-  ^-   ^^'-   ^^^-      ^ee  this 

Pemb^rton,  (1847)  1  De  G.  &  S.  614  ;  ""^'J^*  considered  in  Re  Jtoirn,  (1884) 

l"7  L.  J.  Ch.  99.  -■  ^'^-  U-  411  ;  53  L.  J.   Ch.  881. 

,„      ^    ,„     ,„.    ^  S,e7?<r  .V"*<'"i  (1385)30Ch.  D.  183; 

(b)    r„/n//v.  r.,  (1883)8  A.  C.  420,  ..    y      t     r-u     o«       n     ^       •      >      , 

^  '  '  \         /  .<;.,   L,  j_  Ch.  80 ;    Re  Grn/s  Srtt/f- 

inrnt.-,  (1887)  34  Ch.  D.  712  ;  56  L.J. 
(f)    Crn/fs  V.    Middhton,    (1856)    8       Ch.  511  ;  and  J?«  Ttppftt'i  and  X.ur- 
D.  M.  &  O.   192,219;  25  L.  J.  Ch,       bouhPs    Contract,   (1888)    37    Ch.    D. 
613;  see  judgment  of  L.J.  K. -Bruce.      44}, 


1  I  Rf»TRICTIONS  ON  OENF.RAI.  rvrAfiTY 

•  *  "   *       poww  b<»fon>  the  Conv.  Art,  1H81 ,  g.  30,  to  disponse  witli  it  (f) : 

-  nor,  oxn'iit  in  tho  cttM  of  u  partition  notion  (/),  can  trustees, 

iluring  I'livcrturo,  snfely  l»nrt  with  n  fund  wliidi  is  affected  by 

»uch  niitmint  («;).     An«l  ovrn  wIuto  the  wife  was  guilty  of 

gr        ' 1,  hy  which   nn    innno<'nt    purchaser  was   led  to 

hi .  •  thoD'  WHS  no  such  restraint,  it  was  held  that  by 

no  derico  could  it  bo  evaded  (h). 

Ktfactof  A   m«tmint  on   anticipation  docs  not   prevent  a  married 

rvMttt  Art*  uQ  ...  !•        I         1       1      . 1 

Ilk*  rwiniat.    wonmn  from  oxorcwinp  tho  powers  confeiTed  on  lier  by  the 

8.  K.  Act.  1^77  (/).  or  the  S.  L.  Act,  1SS2  ik)  :  but  tlie  mere 

fact  of  a  niarri«'«l  woman  being  restrained  from  anticipating 

pro|>orty  to  which  she  is  otherwise  absolutely  entitled  does  not 

c*»nstitute  her  a  limited  owner  under  the  latter  Act  (f:k).    And 

by  ».  'iU  nf  the  Conv.  Act,  I  S,s  1 ,  the  ( 'ourt  may,  notwithstanding 

that  a  marri*"*!  w»  iman  is  restrained  from  anticipation,  if  it  thinks 

fit,  where  it  api>ears  to  tho  Court  to  be  for  her  benefit  (/),  by 

judgment  or  order,  with  her  consent,  bind  her  interest  in  any 

pro|)erty.     "Where  a  married  woman  has  contracted  debts  to 

a  c<»nsidcmblo  amount,  and  these  debts  and  the  pressure  of 

creditors  annoy  her,  an  application  under  this  section  may  be 

octvded   to  (m)  ;    but   not    if    the   debts    are   the  result   of 

extravagance  («).     The  power  is  discretionary  and  only  to  be 

exercis4'<l  where  a  strong  case  is  made  out  (o),  and  it  will  not 

be  exercised  where  the  removal  would   be   simply  for  the 

benefit  of  the  husband  (;>).     And  if  tho  Court  removes  the 

^  V.  jrhrriu-riyhf.  '<)  M.  50.  {k)  a.  ei  (C). 

«  I>  • ' ;  25  L.  J.  C)i  kh]   lirtte*  V.  Kf»lrrton,  1896,  1  Ch. 

•rr.    ■      w.r.    Snu<jfr  V.    .v.,      i^.i  i  .')9  ;   65  L.  J.  C7h.  108  ;    Rf  Poeork  and 

1 1  Ya\    470  ;   40  L.  J.  (1,.  .{72.  a  ca^H!  Prankerd,  1896.  1  Ch.  302  ;  65  L.  J 

undT  thr  M.  W.  r.  Act,  1870.  Ch.  211. 

(jQ  fUmtmf  r.  Arm^tronp,     180*  '-^    Incrcaiio  of  income  (itily  is  not 

31    Bear.    109,    where   her   coMtn   of  "  ""fficit-nt  l>onffit  for  tho  purpo»e8 

artion   wirr  made  a  rharffo  on  her  "'  *^''  "oction :   lU  JHundfll,  1901,  2 

iiharo.   in   "Ht   fo   e'}rf   tho   Court  ^^-  '■^21  ;  "0  L.  J.  Ch.  522. 

j»"i-'  ("•)  /^^<;<'»v. //.,  (1882)  20Ch.  D. 

(>                                             1865)11  749:  61  L.  J.  Ch.  549. 

Jar    .S    >    ,  -         ij  j,     I  .  X.  S.  763  ;  (n)   Jif  Pollard' »  Seltfrmrnt,  1896,  1 

Arnnfk  T.  WoW,  (18«»,  0  Eq.  333  ;  Ch.  901  ;  2  Ch.  552  ;  65  L.  J.  Ch.  796. 

^'/r;  i:  ^   ^^"  c    ,.»-o.  -  ^    r.  ^'^  ^'  ^'""''  C^®®)  <0Ch.D.418; 

(k)  SUmtey  r.  S.,  (1878)  7  Ch.  D.       58  L.  J.  Ch.  233. 


'  p'    Tamphn   v.    J/i7//-r,    fl8S2)  30 


689      i?    I.    J     n.      ■-,.■.  /■„.;, 

"'^  ,  V>'.'R.422':   Pr  s:,'srfflrmn,t,0. 

P^j     ,  ,;               ,  '.,(1893)  W.  N.  127;   and  see  the 

i-,''  ;  X:'*  "''^*  ^*^"'*'  *  ^'*-  *"•       f"**^    f'°    the   Bection    collected    in 

6,  L.  J.  Ch.  130.  ■v\'oI,t.  P.  *  C,  8th  ed..  p.  95. 
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restraint  to  pay  tlie  lmsbaii<l's  debts  he  is  not,  unless  the  order      (^p- 1- 
so  provides,  bound  to  indemnify  his  wife  (7). 


But  a  married  woman  nui\-,  in  exercise  of  a  power,  pass  May  convey 

-  •     1  1      under  power. 

either  a  legal  estate,  by  limitation  of  an  use,  or  an  equitable 
estate;  and  a  general  power  of  appointment  authorises  an 
appointment  during  covertui-e,  unless  the  terms  of  the  instru- 
ment creating  the  power  are  clearly  inconsistent  with  such 
an  exercise  of  it  (r) ;  and  tlie  rule  in  Equity  is  that  a  married  May  dispose 

.  .  »  of  st-parate 

woman,  not  Testrained  from  alienation,  has,  as  an  incident  ot  estate, 
her  property  limited  to  her  for  her  separate  use  and  without 
any  express  power,  as  complete  a  power  of  disposing  of  her 
equitable  fee  as  if  she  were  a  feme  sole  (-s) ;  but  of  course  a 
married  woman  will  not  be  regarded  as  a  fr/itc  sole  in  respect 
of  the  fee  simple,  unless  it  is  clear  that  the  fee  simple,  and 
not  merely  the  life  estate,  is  limited  to  her  separate  use  {t)  ; 
and,  if  equitable  tenant  in  tail,  with  a  restraint  on  anticipation 
during  her  life,  she  may  nevertheless  bar  the  entail  {u).  The 
question  whether  she  alone  or  she  and  her  husband  under 
s.  61  of  the  S.  L.  Act,  1882,  can  exercise  the  statutory  powers 
also  depends  on  whether  the  life  interest  belongs  to  her  as 
her  separate  property  or  not. 

Under  the  Couv.  Act,  1881,  a  married  woman  may  convey  Y°'^'^!"o9?°^* 

Act,  InSl. 

freehold  land  or  things  in  action  to  her  husband,  and  a 
husband  may  in  like  manner  convey  to  his  wife  (.r)  ;  and  she 
may,  whetlier  an  infant  or  not,  appoint  an  attorney  on  ln-r 
behalf  for  the  purpose  of  executing  any  deed  or  doing  any 
otlier  act  Avliich  she  might  herself  execute  or  do  (y). 

{q)  rcgrl  V.   /'.,  1898,   1  Ch.  470;  11th  cd..  9.V2.     So  also  it  has  been 

67  L   J    Ch    266.  decided  in  Ireland.  Aduinn  v.  Gomblf, 

{,■)'  Gould'v.  6'.,(18.56)2Jur.N.S.  (18U1)  12  Ir.  Ch.  R.   102.     See  .»/. 

484  ;  25  L.  J.  Ch.  642  ;    ll'oodw  11'.,  pp.  593  el  siq.  ;  1146  it  seq. 
(1870)  10  Eq.  220  ;  39  L.  J.  Ch.  790.  if^   Troiilbeck  v.   Bont^hfi/,  (1866)  2 

(/.)   Tai/lor  V.  ^fcads,  (1865)  4  D.  J.  Eq.  534  ;   S'l  L.  J.  Ch.  810. 
&  S.   597  ;    34    L.  J.   Ch.  203  ;    in  ..  f,^^^^,.  ^     Mar,lo»ald,   (1877)  7 

which  ciuso  Lord  \\  estbury  reviewed  q^   p   ^ii^ .  ^y  l  J.  Ch.  373  ;  and 

the  earlier   decisions   and  overruled  ^^    ^^  Jakamn't    TruMs,   (1883)    23 

Lrthmrrc    V.    linilhrxdne,    (1863;    32  q^   -q    3^^  .   g.,  l   J.  Ch.  363. 
Beav   353  ;  32  L    J.   Ch    577  :  see,  '  ^j^^  ^^_ 

20     5  Gitf.  64  ;  Gru,l.,  V.  Cox,  (175..)  b»"J  ^'^IJ  P^'-^^'.^^V^^'^riVr/^     6 

1  Ve8.  sen.  517  ;  Sag-  Tow.,  8th  ed.,  ^^^^  =  ,0^".''"? t'  '  l-\Tk=^r  ^ 

173  ;  Prid,  v.  7?«'.A.  (1871)  7  Ch.  64  ;  I^^av.  694  :  22  L.  J.  th.  e.i.i. 
41  L.  J.  Ch.  105  ;  Lewin  on  Tmsts,  (1/^  S.  40. 


r',  RJ3!TRl(TIONS  ON  GENERAL  CAPAnTY 

CKMt,  I.  Wb«n  a  wif.«  has  ohtainod  a  sentence  of  judicial  separation 

from  hor  Inwband,  »ho  is,  as  from  the  date  of  tlie  sentence, 
!'^  and  durinp  th««  <<<mtinuanco  of  the  separation,  to  bo  considered 

-:  ■■  ,.        '•  •    in  r<>?p<K?t  of  pro|>erty  of   every  description 

.,^;,.  V  ftc«iuirt>  (-),  or  wliith  may  come  to  or  devolve 

npon  her  ;  and,  if  cohabitation  is  resumed,  nil  property  to 
whi.h  she  is  th«-n  entithnl  is  to  Im?  held  to  hor  soparate  use, 
fubjM  only  to  any  written  ngreeinent  which  she  may  have 
onton-d  into  with  h<r  husban<l,  whilst  living  separate.  If  she 
diw  intestate,  her  pn.i»orty  devolves  as  if  her  husband  were 
dead  (a).  A  protection  order,  during  its  continuance,  has 
tho  samo  effort  in  respect  to  the  wife's  power  over  property 
a«-<puro4l  by  her  since  the  desertion,  as  a  decree  of  judicial 
separation  (A). 

Tnwt«aiftt«i        By  the  T.  Act,  1893  (r),  wlun  any  freehold  or  copyhold 
i^iiSiMi  hereditament    is   vested    in    a   married   woman   as    a  bare 

trustee  i^/),  she  may  convey  or  surrender  tho  same  as  if 
sho  were  a /mir  snh-.  Under  s.  IS  of  the  M.  AV.  P.  Act, 
IH'^^,  a  marrie<i  woman  who  is  a  tnistee  of  any  annuity, 
dejKJsit,  or  sto(*k  or  fund,  may  transfer  the  same,  without  her 
huslinnd,  as  if  she  were  a  fvinc  xole.  The  section  does  not 
applv  to  real  estate  vosted  in  a  married  woman  as  a  trustee, 
whi<  h  must  still  be  conveyed,  with  tho  concurrence  of  her 
husband,  by  deed  acknowledge<l  {(■),  but  it  is  otherwise  if  the 
n^al  estato  is  her  separate  property  imder  the  M.  W.  P.  Act, 
1SS2,  and  is  vested  in  her  as  a  mortgagee,  in  which  case  it 
may  be  ctuveyod  by  her  as  a  f'mp  sofp  {/), 

(2)  I>irorccaDdHAtrimoiiialCauA<^  -.   i  of   tho  Act  of    1878.      Se«  JU 

Act,    1S^7.   n.   25;    but  thU  »pction  TTughe;   1898,   1  Ch.  529;  67  L.J. 

Anm  i)'>t  apply  to  pn-.p<Tty  to  which  Ch.  279. 

tho  wifp  WM  r^titlfd    in    po»M»o«>«ion  (,j  g    16^  replacing  b.  C  of  the  V. 

•t  the  datr                     '-^■.    Waiit  T,  4  p  ^^t^  1374  .  and  see  as  to  trn«t 

Morlamd.   il-                     .  D.   13.5;  fi7  eaUtwi,  in/,  p.  001. 

_-^-.  {(OAato  who  w  a  bare   trtutee, 

2  Q.  B.  85.  62  L.  J.  Q.  B.  423.  V'           .., 

---,-_          -  Bee  i»i/.  p.  543. 

(•)  D.  *  M.  C.  Act,  1857,  ».  25  ;  ^    ^ 

.    '  ^    .  it)  Re  Ilarhitti  and  AlUopp,  1896, 

(\  D.  AM. C.  Act.  1857. «. 21:1 8ii8,       2  Ch.  358  ;  65  L.  J.  Ch.  72C. 

a.  fi.  Summary  Jariadiction  Ifarric-d  (/)  lie  Brooke  and  Fremlin,  1898, 

Women,   Act,   189.5,  a.  6,  replacing       1  Ch.  647  ;  67  L.  J.  Ch.  272. 
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It  is  well  established  that  the  presence  of  a  joint  account  Chap.  I. 
clause  in  a  mortgage  does  not  oblige  the  vendor  to  answer  ^^^'  ^' 
a  requisition  as  to  the  existence  of  a  trust  (r/).  This  rule  has  womi^  * 
been  held  to  api.ly  even  though  one  of  tlie  mortgagees  is  trustt-e  mort- 
a  married  woman  (//).  The  result  is  that,  imless  the  pur- 
chaser can  discover  the  trust  aliunde  {i),  he  cannot  require 
the  concurrence  of  the  husband,  and  may  fail  to  get  the  legal 
estate  in  tlie  share  of  or  interest  of  the  property  vested  in  the 
husband  in  rjght  of  his  wife.  In  fact  the  deed,  so  far  as  it 
affects  the  married  woman,  will  be  absolutely  void,  should  it 
turn  out  that  the  property  was  held  on  trust ;  for  the  power  of 
alienation  given  by  the  Fines  and  Recoveries  Act,  183:3,  is 
conditional  on  its  execution  in  the  manner  prescribed  by  the 
Act  (/•).  Further,  if  a  breach  of  trust  has  been  committed,  the 
purchaser  will,  as  regards  the  interest  expressed  to  be  conveyed 
by  the  married  woman,  have  no  title  as  against  the  beneficiaries. 
It  appears,  therefore,  that  the  extension  of  the  rule  to  such 
cases  may  cause  grave  inconvenience,  nor  does  it  seem  to  be 
warranted  by  the  authorities.  The  explanation  of  the  rule 
seems  to  be  this.  The  clause  (as  adopted  by  s.  Gl  of  the 
Conv.  Act,  1881)  is  a  device  by  conveyancers  to  keep  the 
trust  off  the  title.  For  the  sake  of  convenience  the  Courts 
have  given  effect  to  it  by  deciding  that  tlie  clause  does  not 
affect  a  purchaser  with  notice  of  a  possible  trust.  It  is 
common  knowledge  that  in  nine  cases  out  of  ten  tlio  clause 
conceals  a  ti'ust.  But  the  Court  chooses  to  put  the  pur- 
chaser in  the  position  of  a  purchaser  for  value  -w-ithout 
notice  (/).  The  rule  has  never  hitherto  been  applied  where 
tlie  pm-chaser  would  fail  to  get  the  legal  estate.  On  the 
contrary,  it  is  the  duty  of  a  purchaser,  who  knows  that  he 
may  fail  to  get  the  legal  estate,  to  make  enquiries  as  to  the 
existence  of  a  trust  (///).     The  rationale  of  the  ride,  therefore, 

{p)  Hr  ITnrman  and   Vxhridgf,  if.  2  Ch.  340  :   68  L.  J.  Ch.  57S. 

R.    Co.,    (1883)  -24   Ch.  D.   720;    62  (A)   CahiU  v.  C,  (1SS3)  8  A.  C.  at 

L.  J.   Ch.   809;     Carritt   v.   Ural,  ,^c.  p.  428. 

Advance    Co.,    (1889)    42    Ch.   D.   at  [I]  Re    Barman   and    Vxbridge,  v^r. 

p.  272 ;  58  L.  J.  Ch.  CSS.  i?.  Co.,  (1883)  24  Ch.  D.  at  pp.  725. 

{h)  Re    West   and   Hardy,    1904,    1  726;  52  L.  J.  Ch.  809. 

Ch.  145;   73L.  J.  Ch.  91.  („,)  Shropshire    Union,    ^e.    Co.   v. 

(i)  Re  Bhuhtrg  and  Abrahams,  1809,  Rrg.,  (1875)  L.  R.  7  H.  L.  490;   45 

D.       VOT,.  T.  n 
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.  K...  r       u  doarly  this:  the  purchaser  U  safe,  bec-auso  he  is  a  pur- 
_  chaser  for  value  without  notice,  and  obtains  the  legal  estate. 
It  follows  that  the  rule  «Ui  have  no  applit-atiou  where  one  of 
the  I      *-    .'  's  is  a  married  woman.     The  purchaser  will  not 
be  .'•  tiise  he  may  not  got  the  legal  estate.     In  such 

oaeee  a  requisition  as  to  the  existence  of  a  trust  is  really 
a  requisition  as  to  conveyance.  Th-  purchaser  is  merely 
taking  steps  to  ensure  his  getting  the  legal  estate;  a  step 
which  he  not  only  may,  but  must  take.  It  sliould  be  noticed 
also  that  a  condition  precluding  the  purchaser  from  objecting 
to  the  title  because  of  the  non-acknowlodgment  of  a  deed 
by  a  married  woman,  when  acknowledgment  is  necessary  to 
the  vali«lity  thereof,  is  misleading,  and  will  disentitle  the 
vendor  to  specific  performance,  unless  the  condition  clearly 
states  the  precise  interest  of  the  married  woman  in  the 
property  («)  •  On  the  other  hand  on  payment  of  the  mortgage 
money  the  married  woman  becomes  a  bare  trustee  of  the  legal 
estate  for  the  mortgagor  and  as  such  can  reconvey  imder  the 
T.  Act,  1893,8.  16  (m«). 

Rdkf  *g»in«t  The  observations  already  made  (o)  upon  fraudulent  sales 
ISrt^^.  by  an  infant  apply,  it  is  conceived,  to  similar  transactions  by 
ried  woman.  ^  married  woman  (;>),  but  if  the  person  dealing  with  her 
is  aware  that  she  is  married,  he  cannot  have  the  benefit  of 
his  contract,  unless  it  is  formally  ratified  in  the  only  way  in 
which  by  law  a  married  woman  is  permitted  to  contract  (7)  ; 
80  if  he  is  aware  of  her  incapacity  to  confer  a  good  title,  he 
may,  it  seems,  lose  his  right  to  make  her  estate  liable  for  the 
loes  "which  he  has  sustained  by  her  fraudulent  act  (r).     The 

L.  J.  Q    P.   31  :    %nA  «>«  Hank  of  dmOgm,  (1854)  2  Dr.  363,  408;    23 

Mo>  "     12  A.  C.  L.  J.  Ch.  793;   Lirrrpool  Auociation 

•t  I  7y.  V.   Fnirhuft,    IS.-.4;  y  Ex.422;    23 

(..     -,  : .io/l,    (1884)  L.  J.  Ex.  163:   7><?rrow  V.  i?..  (1858) 

W.  N.  '.'04.  4   K.  A:  J.  409:    27  L.  J.  Ch.  678; 

a»,    Rf  JfowaaU  and  O*bom,  1902,  Shnrfte  v.  />>i/,  (IS^jS)  4  Ch.  35  ;    Re 

4.M  ;  71  L  J.  Ch.  279.  J.iuh'i    Tnu'u,    (18b9)    ib.    691;    38 

(•J  .'i-p.  p.  6.  L.  J.  f'h.  6.50. 

(;>)   8**  Jonft  T.  Kf<trr^fy,  ^1841)  1  (7,    Xirholl  v.   Jot)f»,  (1866)    3    Eq. 

D.   A   War.    134;    .Saroy*   t.  f'^ter,  696,  709,   710;    36   L.   .J.   Ch.    644; 

' '  '  '    '^f.'^  ffriisktrfT.  Honif,  dintingiiinh  this  ca«c  from  Sarage  v. 

■    80 ;    Dlacki*  r.  Fottrr,  mp. 

V.  At  p.  603:  22  (r    Arnofd  v.  WoodhamM,  (1873^16 

L.  J.  Ch.  i7;  .     Vounhnn   r.    Vo"-  Eq.  20  :  42  L.  J.  Ch.  578. 
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husband  is  liable  for  the  fraud  of  his  wife  committed  during      Chap.  I. 

coverture  so  long  as  such  fraud  was  an  independent  repre-  U — 

sentation,  and  not  the  means  of  inducing  or  effecting  the 
contract  (.s). 

The  M.  W.  P.  Act,  1870,  and  the  amending  Act  of  1874,  M.  W.  P. 
are  repealed  by  the  M.  W.  P.  Act,  1882,  except  as  to  any  lnd''i874. 
act  done,  or  right  acquired,  while  either  of  such  Acts  was  in 
force,  or  as  to  any  right  or  liability  of  any  husband  or  wife 
married  before  the  1st  Jan.  1883  to  sue  or  be  sued  imder  the 
provisions  of  those  Acts  for  or  in  respect  of  any  debt,  con- 
tract, wrong,  or  other  matter  or  thing  whatsoever,  for  or  iu 
respect  of  which  any  such  right  or  liability  had  accrued  to 
or  against  such  husband  or  wife  before  that  date. 

The  eeneral  effect  of  the  Act  of  1870  was  to  create  a  new  Effect  of 

.  -n     i  ,  •     1        i.  1^  J  i.  M.  W.P.  Act. 

separate  property  in  specified  kinds  oi  personalty,  and  to  pro-  isto. 
^-ide  that  in  certain  cases  the  real  property  of  a  married 
woman  should  be  held  for  her  separate  use,  and  also  to  confer 
upon  her  in  respect  of  her  statutory  sepai-ate  property  a  power 
to  contract,  similar  to,  but  not  more  extensive  than,  that 
which  she  had  previously  possessed,  in  Equity,  ovtr  property 
settled  to  her  separate  use.  The' Act  also  gave  her  certaiu 
legal  remedies  for  the  recovery  and  protection  of  her  wages, 
earnings  or  other  separate  property,  but  did  not  othei-wise 
•alter  her  position.  The  policy  of  the  Legislature  was  simply 
to  secure  for  her  benefit  the  sejiai-ate  property  wliiili  tlie  Act 
created,  not  to  give  her  an  independent  status,  or  enlarge  her 
contracting  capacity  {f) . 

Under  the  Act  of  1882  every  woman  married  after  1882  M.W.r.A.t, 
(and   every   woman   married   prior   thereto  as  to  property, 
whether  real  or  personal,  her  title  to  which,  whether  vested  or 
contingent,  and  whether  iu  possession,  reversion  or  remainder, 
has  accrued  thereafter  {u) )  is  entitled  to  hold  and  dispose  of 

(ji)  Farlf  V.  Kingffotfy  1900,  2  Ch.  329;  .lJ,irorlh  v.   Oulr.un,  (1S77)  5 

685 ;  69  L.  J.  Ch.  725.  Ch.  D.  923  ;  46  L.  J.  Ch.  687. 

{I)  llouard  V.    lUnik   of   EnqJand,  (m)  lieui  v.   J?.,  (1880)   31  Ch.  D. 

(U75)  19  Eq.  29/5.  301  ;  44  L.  J.  Ch.  402  ;    55   L.    J.  Ch.   294  :    Be  Ctino, 

c2 
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Ai^.  t.      anv  r.  i!  :in<l  i>onumal  property  as  lier  sopnrute  property,  in 
'  til-    - 1  Ml.-  mnnnor  as  if  she  woro  a  fnnr  soh',  without  the 

intervention  of  any  tni^tee.  "Whether  lier  property  be  real 
or  personal,  whether  hrr  estate  or  interest  in  it  ho  legal  or 
equitable,  she  is  now  absohitelj-  freed  from  tlie  disability  of 
wviTture,  subject  only  to  this  one  restriction,  viy>.,  that  a 
restxAint  on  anticipation  may  Ikj  still  attached  to  her  enjoy- 
ment either  of  the  corpus  or  the  income  of  her  property  (q). 

L.  T.  AH>  TIjo  husband  of  any  female  registered  prr)prietor  of  free- 

hold land  n)ay  a])j>ly  to  be  registered  as  co-j)roprietor  with 
his  wife  (r).  Whi-ro  this  has  been  done,  no  registered  dis- 
position of  the  land  can  take  place  until  the  yn.ie  has  been 
examined  («)  and  has  assented  (/).  If  any  female  is  regis- 
tered proprietor  of  leasehold  land,  her  husband  may  apply  to 
be  regijstored  in  her  plaee  (u).  The  above  sections  do  not 
apply  to  a  woman  married  after  18S2,  or  to  any  property  to 
which  a  married  woman  is  entitled  for  her  separate  use  {x). 

Jr^ttn,  Or,  4thly,  the  propose<l  vendor  may  liavo  been  guilty  of 

treason,  or  raunler,  either  as  principal  or  accessor}'  before  the 
fact  (y)  ;  and  have  thereby  subjected  his  land  to  forfeiture, 
and  escheat,  upon  his  attainder  (z),  that  is,  upon  sentence  of 
death  bf'ing  passed  upon  him  (a)  ;  or  of  any  other  felony 
punishable  with  death,  attainder  upon  which  involves  for- 
feiture during  life  {h) ;  or  he  may  have  incurred  a  prcemu- 
nire  {r)  ;  and  in  any  of  these  cases,  or  at  least  in  any  of  the 
first  three,  his  conveyance,  though  made  in  good  faith 
for  valuable  consideration  to  a  piu"chaser  \N4thout  notice,  was, 

(18S9)    43  Ch.    D.    12;    Jir  /'ar.wM.  (./;  S.  45. 

(1890)  45  Ch.  D.  .'.1  :  69  L.  J.  Ch.  ,,)  l.  t.  Act.  1807,  Ist  Sched. 

A-^   A.   »^  ^\.^u^    k  1  '-''  ^"*'  Corruption  of  Blood  Act, 

ff)  A*   to   whether    her    pern'mnl       ,_,,     „  ,.        .,/  ' 

-•-♦I    I      1.—^  V-    .V     »   .  c  1814;  9  Geo.  IV.  c.  31,  B.  2. 

WUUUM  U  Miterrd  bj  the  Art,  nee  .Sy- 

mmuL  T.  HalUtt,     iss.i;  24  Ch.  D.  ^'    3  Bac.  Ab.  "th  ed.  738. 

34«  :  63  L.  J.  Ch.  60.  (a)   1   By.  &  Jar.  4th  cd.  by  Eob- 

(r)  L.  T.  Act.  IS?.";,  n.  44.  bins,  p.  147. 

(«)  A*  to  the  form,  sw  L.  T.  Rule*,  V,    .\  Bl.  Com.  9th  ed.  385  ;  and  51 

1903,  FT.  33S  ft  Mq.  Gw.  III.  c.  145. 

(0  S.  83  (4).  (c)  16  Ric.  U.  c.  6. 
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prior  to  the  Forfeiture  Act,  1870,  Bubject  to  the  inchoate      Chap.  I. 
rights  of  the  Crown,  or  the  lord  of  the  fee  {d).     In  these  cases,  '— — 


however,  that  which  we  have,  for  convenienc-e,  referred  to  as 
an  incapacity  to  sell  was,  in  strictness,  a  mere  want  of  title 
as  against  the  Crown  or  lord  of  the  fee.  The  effect  of 
attainder  was  not  avoided  by  a  subsequent  conditional  free 
pardon  in  the  penal  colony  (f-)  ;  nor  had  a  pardon  under  the  Etft*t  of 

pardon. 
Sign  manual  the  efficacy  or  legal  effect  of  a  pardon  under  the 

Great  Seal  (/)  ;  but  property  acquired  by  the  convict's  own 
industry,  after  an  absolute  or  conditional  remission  of  his 
sentence  by  the  governor  of  the  penal  colony,  was  protected 
by  statute  against  the  claims  of  the  Crown  (//).  Leaseholds 
of  traitors  and  felons  were,  Tintil  the  Forfeiture  Act,  1870, 
forfeited  to  the  Crown  upon  conviction  (// )  ;  but,  of  these,  a 
sale  in  good  faith  between  the  crime  and  the  conviction 
would,  it  seems,  be  held  good  (/).  A  felon's  share  of  money, 
which  was  impressed  with  the  character  of  realty,  would  not, 
in  the  absence  of  anything  to  change  its  character,  be  treated 
as  personalty  so  as  to  let  in  the  Crown's  claim  by  for- 
feiture (/.).  By  the  Forfeiture  Act,  1870,  the  forfeiture  and  Forfeihire  for 
escheat  of  lands  and  goods  for  treason  and  felony  is  abolished,  aboliiied. 
but  the  Act  does  not  affect  the  law  of  forfeiture  consequent 
upon  outlawry  (/)  ;  a  convict,  i.e.,  a  person  against  whom, 
after  the  passing  of  the  Act,  judgment  of  death  or  of  penal 
servitude  shall  have  been  pronounced  or  rec-orded  by  any 
Court  of  competent  jurisdiction  in  England,  Wales,  or 
Ireland,  upon  any  charge  of  treason  or  felony  (>fi),is  rendered 

[d]  See   GroM€  v.    Gayer,    (1628)  (i)  4   BL  Com.  9tli  ed.  3S7.     Se« 

Cro.  Car.  172  ;  6  Bac.  Ab.  7th  ed.  Whitaker  v.  WttUy,  (lSo2y  12  C.  B. 

383:    4    Jarm.    Conr.     3rd    ed.    by  44  ;  21  L.  J.  C.  P.  116. 

Sweet,  75.  (k)  Re  Earrop'$  EttaU,  (1857)  3  Dr. 

(*)  Re  Church,  (1851)  16  Jur.  517  ;  '-^  '■>  26  L.  J.  Ch.  516 ;  Re  Jhomp- 

BuUotk  T.  Dodd;    1819)  2  B.  &  Aid.  «>'•'»  TnuO,  (1856)  22  Beav.  506. 

258.  (0  S.  1.     See  now  the  Trt-a«iry 

1 1\  r-       1  _    r»  i\a-f    .^  xr    i        Solicitor  Act,   1S76,  which  vests  all 

(/ )   Gijuyh  v.  Dai  it*,  (18o6;  2  K.  &  .  ' 

J   623-  ''5  L  J   Ch   6""  propertr.  falling  to  the  Crown  under 

a  forfeiture,  in  the  Treasury  Solicitor. 

{^  The  Tran-Twrtation  Act,  1824.  By  the  CivU  Procedure  Acts  Rej^al 
C/W/ A  V. />ari*«,  »«;>..  which  see  as  to  Act,  1879,  outlawry  in  ci\-il  pro- 
the  gi  ncral  effect  of  pardon.  ctdure  haa  been  abolisbod. 

(*)  4  Bl.  Com.  9th  ed.  387.  m)  S.  6. 
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(•L»p.  I.      incapublo,  whilo  ho  rcmnins  stihjVt  to  tho  operation  of  tho 


iw«.  1. 


Act,  of  nlionnting  or  clinrging  nny  property,  or  of  entering 
into   any   contmrt  in)  ;    })ut    any   projirrfy    wliith   ho   may 
m-<]uiro  wliilo  hiwfully  at  largo,  nnch-r  any  lieonce,  is  not 
»ubj«?t  to  thoso  (liwihilities  (o).     Tho  Crown  has  power  to 
appoint  an  odmini^trator,  in  whom,  upon  liis  appointment, 
all  th«'  n-al  and  personal  property  of  tho  convict,  other  tlian 
pn^lHTty  vesteil  in  liim  as  a  trustee  (}>),  is  to  vest  (<y)  ;  and  lio 
has  an  oWluto  jwwor  to  let,  mortgage,  sell,  convey,  and 
transfer  any  jMxrt  of  such  property  as  he  thinks  fit  (;•) ;  and 
ftdl  dip^tions  are  givon  as  to  the  management  of  tho  convict's 
property,  which,  suhjint    to   tho  payments   and  allowances 
authorised   by  tho  Act,  is  to   revert  to  tho  convict  or  his 
ropreacntatives  on  tho  completion  of  his  sentence,  or  on  his 
panlon  or  death  (x).      If  no  administrator  is  appointed,  an 
interim   rurator  may   bo   appoiiito<l   by  a   Court   of   l*etty 
SofisiouH  or  by  a  Justice  of   the  Peace,  to   administer  and 
manage  tho  property  and  affairs  of  the  convict  (f) ;  his  duties 
aro  analogt)us  to  those  of  a  receiver  of  real   and   personal 
estate  («)  ;  ho  has,  it  would  seem,  no  power  to  sell  or  mort- 
gago  real  estate ;    nor  can  lie  sell  or  transfer  any  personal 
estate,  except  witli  tlie  autliority  of   the    Court  or    a   Jus- 
tice (x). 

B^nkruptcj-.  Or,  5thly,  on  a  debtor  being  adjudged  bankrupt  tho 
property  (//)  belonging  to  or  vested  in  him  at  the  commence- 
ment of  the  bankrujitcy,  or  acquired  by  or  devolving  on  him 
before  his  discharge  (z),  vests  in  the  official  receiver  («)  until 
the  njtpiintment  of  a  trustee  under  s.  21.  Tho  trustee  can 
sell  and  deal  with  the  bankrupt's  property  (//),  and  disclaim 

(*)  S.  8.  (x)  .s.  2j.     Qii.  wlictlier  undor  Lis 

(o)  8.  30.  general  pnwers  of   management  ho 

(  />)  T.  Act,  1893,  ».  48,  replacing      cun  let  tho  real  estate  of  the  convict. 

T.  Act.  ISoO,  •.  46.  {,,)  As  to  what  rights  of  action  in 

is)  St,  9  and  10.  respect  of  breaches  of  contract  pass 

(r)  8   12  *"  *^*'  trustee,  see  Wms.   on  Bky. 

'       ^,  (--)  Bky.  Act,  1883,8.  4  1. 

^'f  ^'  -'•  (a)  8.  .^4. 

(-)  8.  24.  (i)  8.  66. 
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unprofitable  contracts  {c),  and  his  title  relates  back  to  the  act      Chap.  I. 
of  bankruptcy  on  which  tlie  receiving  order  is  made,  or  to  the 
first  of  several  acts  of  bankruptcy  committed  by  the  bank- 
rupt  within  thi-oe  months  preceding  the  presentation  of  the 
petition  (//)• 

Until  the  trustee  intervenes,  dealings  by  the  bankrupt  with  Aftoraequircd 
any  person  dealing  with  him  in  good  faith  and  for  value  lu 
respect  of  his  after  acquired  property,  whether  with  or 
without,  knowledge  of  the  bankruptcy,  arc  vahd  against  the 
trustee  (r).  This  rule  applies  to  leaseholds  (,/'),  a  legacy  and 
share  of  residue  under  a  wiU  {(/),  but  not  to  after  acquii-cd 
freeholds  (//). 

Or,  6thly,  there  is  no  positive  law  that  property  belonging  Jj^P^i^-^ 
to  a  charity  shall  be  absolutely  inalienable,  but  when  the  trustees, 
dealing  is  with  the  trustees  on  their  own  authority,  the^  onus 
is  thrown  on  the  alienee  and  those  claiming  under  him  of 
showing  that  the  sale  was  beneficial  to  tlie  charity  (/)  ;  and, 
unless  tiiis  can  be  done,  the  transaction  will  be  set  aside  (J). 
There   is   natm-ally  a   strong   presumption   that  land,  once 
devoted  to  the  charitable  pm-pose,  is  intended  for^  ever  to 
remain    inaUenablc  ;    but   under   special  ch-cumstances   the 
right  to  aUenate  it  may  be  presumed.     Thus  where  a  sale  of 
charity  lands  has  taken  place  at  a  very  distant  date,  and  has 

(.)  See  i»/.  pp.  294,  295.  (')  See  e.rj.  A.-G.  v.  Brettiugha.n, 

00  8.43.  (lS40)3Beav91 

\J)  Cohen    V.    MUchcU,   (1890)   25  U)  As  to  the  alienation  of  chanty 

Q  B  D.atp.267;   69  L.  J.  Q.  B.  lands  by  trustees,  see  .■!.-(?.  vG»rr», 

^Qg                 ^  (1801)  G  Ves.  452 ;  A.-G.  v.  Corp.  of 

(/)  Re  Clayton  and  Barclay,  1895,  Newark,  (1842)  1  Ha.  395  ;    11  L.  J. 

2  Ch.  212  ;  C4  L.  J.  Ch.  C15.  Ch.    270  ;     A.-G.    v.     Brettingham, 

iff)  Hunt  V.   Fripp,    1898,    1   Ch.  (1840)   3  Beav.  91  ;    A.-G.  v.  South 

G7o.  Sat  Co.,  (1841)  4  Beav.  453  ;  J.-G. 

{h)  Re  New  Land  Development  Aaso-  v.    Targeter,    ^1843)    6    Beav.     150; 

eiation  and  Gra„,   1892,  2  Ch.   138;  13  L.  J.  Ch.  81  ;    A.-G.  v.  r^gri,,,, 

61  L.  J.  Ch.  495;    Birdy.  Fhilpott,  (1S49)    12   Beav.   57;    2  H.  &  Tw. 

1900,  1  Ch.  822  ;  69  L.  J.  Ch.  487  ;  186  ;     A.-G.    v.    Magdalen    College, 

London  and  County  Contraets,  Ltd.  v.  (1854)    IS  Beav.  223  ;    23  L.  J.  Ch. 

Tallaek,  (1903)  W.  N.  8;  51  W.  R.  844,  and  cases  cited;  A.-G.v.  Davey, 

408.  (1859) 4  D.  &  J.  136. 
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CUp  I.      tdwny*  Wn  no«iuio«ced  in,  nnd  the  origin  of  the  charity  is 
"*^*'       \wt  in  ol«^urity.  a  iK)W..r  in    iho  triLsteos  to  sell  may  bo 

J  . 1  Tl»y  ('httn«vry  Division  1ms  power  undtT  its 

irti.tn,  ami  ubo  under  Sir  Samuel  Komilly's  Act 

'M      111.  ..  101),  to  dinH:t  a  sale  of  charity  property, 

^  mttion  of  the  Cliarity  Comniissiouers  (/)  ;  and, 

.,  .1,.  i.....l;ng  any  of  the  disahliug  statutes,  sales  of  charity 

hxuU  may  now  Ik«  effected  under  the  Charitable  Trusts  Act, 

l^'  >  \ni),  under  the  authority  of  tho  Commissioners  (w).   But 

•  Ing  imder  statutory  authority  or  under  tho  rtuthority 

■  .  :..    ■■  ..ancery  Division,  or  a  st-hemo  legally  estiiblished  (o), 

or  with  tho  approval  of  tho  Commissioners,  charity  trustees 

or*'  now  prohibited  from  selling  or  charging  any  portion  of 

th«ir  eharity  lands  (;>).     The  Act  does  not  apply  (7)  to  tho 

institutions  and  in  tho  cases  exempted  from  tho  operation  of 

tho  Aet  of  iH.J.'i,  under  s.  02  (/). 

Of  •latatory         Ur,  lastly,  a  htatutory  coq)oratlon  is  limited  as  to  all  its 

****^'       "    powers  by  the  puqioses  of  its  incorporation,  as  defined  by  its 

memorandum  of  association  or  special  Act  (.s)  ;  and,  conse- 

.(.-''.    V.     Miifidattn    Collrgf,  which,  under  tho  Act  of  1853,  cuuld 

(1867)  6  11.  L.  C.  189;  2G  L.  J.  Cb.  sanction    Bchemcs:    Re    Mason's  (h- 

620.  phaiiage,  189G,  1   CIj.  596;    G5  L.  J. 

(I)  R*  A'htoui  Chant;/,   (1866)    22  Ch.  439. 

Bmv.  288;   and  noo  the  Charitable  {p)   Tho  Charitable  Tnutta  Act, 

Tnwtii  Act,  1H.'>3,  B.  43,  1855,  8.  29. 

(•i)  8c«  wi.  21,  26  ;  tho  Charitable  {q)  Ha.  47,  48. 

Tnuta  Amcndmr^t  Act,  1855,  b.  38.  (r)  For  caaes  of    exemption,   see 

A«  to  tho  piwtT  of  tho  majority  of  Son*    of    Clergy     Corp.    v.     Sutton, 

tho  tniBtcvM  of  B  charity  to  determine  (1860)  27   Beav.  G.'il  ;    29  L.  J.  Ch. 

on  ■  Bale,  MHJ  the  Charitable  TruBtB  393  ;     Royal    Society    v.     Thompson, 

Art.   I860,    s.     16;     the   Charitable  (1881)  17  Ch.  D.  407 ;  50  L.  J.  Ch. 

Tmirt*  Art,  1869,  «.  12.  344;    Finnu    to    Forhf*,    (1883)    24 

(m)  Tho  powcm   of    the   CommiB-  Ch.  D.  687,  691  ;    Re  Son*  of  Clergy 

Moncni  undiT  tho  Charitable  TniBtB  Corp.  and  Skinner,  1893,  1  Ch.  178  ; 

Art,    :                      not   l>«-n   abridged  62  L.  J.  Ch.  148  ;   Re   Clergy  Orphan 

by  tl.                      fB    KxtrnBion   Art,  Corp.,  1894,  3  Ch.  145;  64  L.  J.  Ch. 

18S2  :    }>tfuH  oj    Sutton  to    Church,  66  ;  conBidered  in  Re  Gilchri*t  Edii- 

(1884)  26  Ch.  D.  173;  63  L.  J.  Ch.  catwnal  Tru,t,  1895,  1    Ch.  307;    64 

6M  ;  and   »c«   the  AUotmcnta  Art,  L.  J,  Ch.  298  ;    Re  Stockport  Ragged 

1887,  ».  13  (2).  School*,  1898,  1  Ch.  610;  2  Ch.  687; 

(•)  I.e.,  Minrtioned  by  the   Court  68L.  J,  Ch.  41. 

of  Chancery  or  by  thoso  other  Courts  («)  Athbury  Carriage  Co.  v.  Rithe, 
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quentlj,  a  railway  company  will  be  restrained  from  alienating      ^hap.  I. 

the  property  so  as  to  disable  it  from  camdng  on  its  business ;  

but  so  long  as  the  company  does  not  deal  with  its  land  in  a  way 
inconsistent  with  the  Acts,  or  so  as  to  infringe  tlie  rights  of 
other  persons,  it  can  deal  witli  it  as  it  pleases  (/),  and  can 
grant  easements  over  it  when  the  rights  to  be  granted  are  not 
inconsistent  with  the  purposes  for  which  the  company  acfpiired 
the  land  {>i). 

A  Ccinmon  Law  corporation,  however,  when  duly  created  Of  Common 

TIT  1  ill    Law  corpora- 

has,  as  an  incident  annexed  by  Law,  the  same  power  to  deal  tiona. 

with  its  property  and  bind  itself  by  contract  as  a  private 

owner ;  and  even  a  clause  in  their  charter  restraining  them 

from  aliening  or  demising  except  in  a  certain  form  is  deemed 

to  be  merely  a  precept,  and  not  binding  in  law  (jt). 

By   statute,  limited   powers  of   alienation   are   vested   in  Statutory 

.  PI-  powen*  of 

certain  corporations  m  respect  of  their  corporate  property,  alienation. 

Under  the  Episcopal  and  Capitular  Estates  Act,  1851,  s.  1, 
ecclesiastical  corporations  are  authorised,  with  the  approval  of 
the  Ecclesiastical  Commissioners,  to  sell,  enfranchise,  and 
exchange  church  lands ;  and  these  powers,  at  first  temporary, 
have  been  continued  by  later  Acts  (//).  Under  the  Universi- 
ties and  College  Estates  Act,  1898,  the  powers  of  sale, 
enfranchisement,  exchange,  partition  and  leasing,  confen'ed 
on  a  tenant  for  life  by  the  S.  L.  Acts,  1882  to  IS!  10,  are 
made  applicable,  with  the  consent  of  the  Board  of  Agricidture 
and  Fisheries,  in  certain  cases  to  the  lands  belonging  to  the 
university  or  college.    The  Act  only  applies  to  the  univei-sities 

(1875)  L.  H.  7  II.  L.  0.^)3  :  41  L.  J.  (j-)  Sutton's   Hospital  Case,   (1612) 

Ex.    185;  Eaxtt-rn  Counties  Ji.  Co.  v.  10  Co.  1  ;   liic/ie  v.  Ashbiinj  Curriage 

JJawke.'',  (1855)  5  H.  L.  C.  331  ;    24  Co.,  (1874)  L.  R.  9  Ex.  224,  263;  43 

L.  J.  Ch.  601.  L.  J.  Ex.  177 ;  and  see  the  judgment 

(<)  Foster  V.    /..    C.  S,-   D.    U.    Co.,  of  Bowen,  L.  J.,  in  i/rtro/irw  U'mlock 

1895,  1    <l  B.  711  ;    CI   L.  J.  (j.  B.  v.  Rtnr  Ihe  Co.,  (1883)  36  Ch.  D.  at 

65.  p.  685  ;  affd.  38  Ch   D.  534  ;  'u  L.  J. 

(m)  Ke  Gonttj  and  M.  S.  S;  L.  R.  Co.,  Ch.  916. 
IB'.U),  2  Q.B.439;  G5L.  J.  Q.  B.  625;  (y)  See  Expiring  Law  Continuance 

Miilliner  V.  Midland  Jl.  Co.,  (1879)  11  Act,   1901,  and  the  amending  Acta 

Ch.  D.  611  ;  48  L.  J.  Ch.  2.")3.  there  referred  to. 


jlJ  I{K>TKICTlOX8  ON  (iKSKKAI.  t  AlAdlV 

n«r  I  «n.lr-.1Up«itowhi.h  thoUnivorsitiwnndCoUopo  Estates  Acta, 
applv,  nnil  tlie  pruvibiuns  of  tho!*o  Acts  iiien- 
l;  : .  I  III  !ii.'  Ith  Sclioil.  th.roto  are  roponlod.  WorklioiiBCS, 
Inn.ls  and  other  yarlAx  pn-porty  may  bo  boM  under  the 
r.innh  Troporty  and  Tanhh  Debts  Act,  1H42  (z).  Towers  of 
nlionation  aro  piven  to  coqmrations  by  the  Land  Tnx 
i:..l.inj.ti..n  A»ts(.i);  to  the  Goveniors  of  Ciuceu  Anne's 
iWunty  by  the  rars^mages  Aet,  1HG5,  8.  J,  and  to  local 
nuthoritie*  by  the  Public  Health  Act,  1875,  s.  17.'»,  and  the 
lIou»ing  of  the  Working  Classes  Act,  1890  (A). 

Buiaicry  By  the  Municipal  Coqiorations  Act.  1882,  certain  restric- 

tions arc  imi»osod  on  sales  of  land  by  municipal  corpora- 
tions (c).  Under  the  L.  C.  C.  Act,  1845,  s.  15,  no  municipal 
■-n  can  wll  land  required  by  the  promoters  for 
.narv  puii>o?ep,  except  with  the  consent  of  the 
Trea/^urv.  The  signatxiro  of  the  secretary  of  the  commis- 
sioners to  a  letter  of  consent  is  sufiicient,  but  no  consent  can 
be  given  in  resi»ect  of  land  not  specitied  in  the  memorial  {(i). 


g^^  2  (2.)    W/io  arc  rclativcli/  incompetent  to  sell. 

xn^r,  ar.^  Incapacities  to  sell  of  the  second  description  may  be  con- 

\^^     sidered  to  consist  in,  Ist,  the  want  of  a  transferable  (f)  title 

t   -.1.  to  the  property  proposed  to  be  dealt  with;  and,  2ndly,  the 

existence  of  some  relation  between  the  proposed  vendor  and 


rv>«trirti0«t«  on 


U)   Am«n>d«l     by     the     Divided  of  land  for  the  erection  of  houses  for 

TarinJu-t  and  Trx.r  I^w  Anicndm<  lit  the  workinK  cIohscs,  see  the  Housing 

Act,  iHHi.  of  the  Working  Cla««cfl  Act,  1890, 

[t]  So*  the  ArtM  pfr-rred  1 1  in  the  s.  7  ('!;. 
Cbrmiolngiral     Tnh\»    of    Statutes,  (d)  Arnold    v.     Gravrtend     Corp., 

under  thr.  heading  "  Ijind  Tax  (3),  (1856)  2  K.  k  J.  574  ;  26  L.  J.  Ch. 

Rr«l«  mptif-n  and  rurehaite."  and  tho  776. 
Finanro  Act,  1H96,  m.  31—35.  {»•)  See  .t.-G.  v.  Corp.  of  Thjmmth, 

(6)  S*.  12,  CO,  82.  (18|.j;  !•  Beav.  67,  where  a  corpora- 

(«•;   8«.  108,  109;    Jhini  V.  I.ftfttter  tion  was  held  incapable  in  Equity  of 

Cvrp.,  1894,  2  Ch.  20H;  63  L.  J.  Ch.  contractingto sell  pn.perty, by  reason 

440.     As  to  Baring  proviwonii,  sec  of  a  duty  which  it  owed  in  respect 

•.  128.     A»  to  mJc*  by  corporatioiu  thereof  to  the  public. 
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the  purchaser  "which  prevents  a  sale,  except  under  special  pre-      Chap.  I. 

cautious ;  in  wliich  cases,  however,  the  transaction  is  binding  

on  the  vendor  and  voidable  by  tlio  piu'chaser. 

Upon  tlie  first  of  these  sub-divisions  we  ma^'  remark,  that  Conditions  in 

...  .      .  .  ,  ,      rcritraint  of 

a  right  of  alienation  is  generally  incidental  to  and  inseparable  alienation  .— 
from  the  beneficial  ownership  of  property.  Thus  a  mere 
declaration  annexed  to  a  gift  to  A.,  not  being  a  married 
woman,  in  fee  (./') — or,  it  is  conceived,  for  any  estate  (j/) — 
that  the  property  shall  not  be  aliened,  or  shall  not  be 
charged  (//),  is  repugnant  and  void;  the  estate  cannot  be  pre- 
served to  A.  despite  his  own  voluntary  acts  or  involuntary 
misfortunes  (/) ;  but  the  estate  limited  to  1dm  may  be  made  to 
determine  or  go  over  on  the  occurrence  of  any  thing  ^^■hic•h, 
in  case  he  were  absolute  owner,  would  operate  as  a  voluntary 
or  involuntary  alienation  (A-).  But  thougli  a  man  may,  on 
alienation,  qualify  the  interest  of  his  alienee  by  a  condition 
to  take  effect  on  bankruptcy,  he  cannot,  by  contract  or  other- 
wise, qualify  his  own  interest  by  a  condition  to  take  effect 
on  his  own  bankruptcy.  It  seems,  however,  that  he  may  do  so 
by  a  condition  to  take  effect  on  his  o^vn  attempted  alienation, 
though  for  value  (/),  or  on  an  involuntary  alienation  by 
operation  of  law  in  favour  of  a  particular  creditor  (;>/). 
Where  the  condition  is  in  an  active  form,  requmng  something 

(/)  Co.  Litt.  206  b,  223  a;  2  Janu.  Cauti,  (1830)  10  B.  i  C.  433  ;  Iioe  v. 

ou  "Wilk,  5th  cd.,  855  ;  iiV  Dugdalc,  Fearsoii,   (1805)  6  Ea.    173  ;   Lanjc't 

(1888)  38  Ch.  D.  176;  57  L.  J.  Ch.  case,  (1587)  2  Leon.  82;  3  \b.  182; 

634  ;  Corhett  v.  C,  (1888)  14  T.  D.  7  :  WUWs  v.  Exscox,  sup.;  Attwater  v. 

58  L.  J.  P.  17.  A.,  (1853)  18  Beav.  330;  23  L.  J. 

{g)  Sec  as  to  an  estate  for  life,  Ch.   692;    see  judgment  of  Sir  G. 

lioc/i/ord  V.  Hackman,  (1852)  9  Ha.  Jcssel  in  Re  MacUatj,  sup.;  but  see 

475;    21   L.   J.    Ch.    511;    liird  v.  ^''  Ros/ier,  (1884)   26   Ch.  D.   801; 

Johnson,  (1854)  18  Jur.  976.  o3  L.  J.  Ch.  722. 

,,    „  (/.)  See  2  Janu.  ou  Wills.  5th  ed., 

^  '  >  V         /  s(,4  .  gee  tiig  cases  referred  to,  t/>.. 

Or.  at  p.  201  ;  Shaw  v.  Ford,  (1877        „.„    ,  .^^     o—    ,  ._ 
^  '  \         /        {j5{j  fi  SCO.,  Si  I  ft  SCO. 

7  Ch.  D.  669;  47L.  J.  Ch.  531;  i?«r  ,ni-      ;/  j!  nor^^    n 

(/}  Kiiuiht    V.    Jirotciic,     (1861)    9 
MacUa:,,  (1875)  20  Eq.  186  ;  44  L.  J.       ^y  ^   .j .     3^  l.  j.  ch.  649;  BrooAc 

Ch.  441  ;  li'e  Elliot,  1896,  2  Ch.  353;  j,  /.o-on  o-  r>         .wi  j 

'  '  V.  Icarsoii,  (18o9)  2(  Beav.  IM  ;  and 

65  L.  J.  Ch.  763.  ^^^  2  j-   ^  j,   g^j^  ^   ^.g. 

(i)  See  Co.  Litt.  223  a;  Muschamp  (m)  lie  Detmuld,  (1SS9)   40  Ch.  D. 

V.  liluct,  (1617)  Bridg.  132  ;    irare  v.       585  ;  58  L.  J.  Ch.  495. 
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CWf .  I.  to  be  done  by  tho  ^mtoo,  and  there  is  no  colluBivc  piirpoBC, 
"**•*•  an  met  »«  iiinV«w,  »u»h  as  bunkiniptcy,  or  tlio  giving  of  a 
wnrnint  of  nttonu'V,  is  not  a  oau8»'  of  forfeitiiro  («)•  The 
eaao  t.f  n  nmni«il  wniuun  funiishca  an  cxcei-tion  from  the 
gonrnil  ndo:  she,  a«  wo  have  soon  (o),  may  bo  effectually 
rvetniinM  while  c<»vort  fr«»m  dealing  with  even  hor  foe  simple 
wtate;  and  n  '  *i'>n   or  gift  ovor  is  uocessary  to  give 

efftH-t  t<»  tho  1  n,  winch  opi-ratos  to  create  in  her  a 

personal  disqualification  to  contract  or  convey  tho  particular 
proi»erty  ;  tho  j>rovi8ion  in  such  a  case  being  one,  not  of  for- 
ffitiire  but  of  j»rosorvation  ;  an<l  ovon  this  disqualification 
may,  in  spo<iul  com'S,  bo  removed  by  the  Court  (yj).  The 
fact  that  a  w«iman  is  a  profet^sed  nun  does  not  affect  her 
capacity  to  take  or  dispose  of  prt»perty  (y). 

TimIm  Vjjon  the  '2nd  sub-division  wo  may  instance  the  case  of 

■"■*•*  an  agent  for  purchase,  who  cannot  sell  his  own  estate  to  hia 
princijial,  without  acquainting  him  with  the  facts  (/•) ;  and, 
as  a  gonoral  nil»',  whenever  such  a  relation  subsists  between 
c«->ntmtting  parties  as  may  enable  one  to  exercise  undue  in- 
fluence («)  over  the  other,  whether  the  relation  be  that  of 
pjinnt  and  child  (/),  guardian  and  ward  («)>  b'gal  ad^^ser 
and   client  (r),  trustee   and    beneficiary,  medical    man    and 

(m)  Art*ouv.Ifoime»,{\S6l]  1  J.  &  v.  Bradlry,   (1854)   2   S.  &  G.   339; 

H.  530;  and  sec  cases  cited  in  note,  Wright  v.   Vander plank,  (1856)  8  D. 

•*.,  p.  640.  M.  &  G.  133  ;    25  L.  J.  Ch.  753  ; 

(c    .V«;>,  p.  1.1.  Itimtdale  v.  />».,  (1856)  3  Dr.  556;  25 

(;.)  See  •Kf'.  p.  H-  L.  J.  Ch.  806. 

(9)  lU  Mf1eml/t'>  TmtU,  (1804;   2  («)  Sec  Wrujht  v.  I'youd,  (1806)  13 

D.  J.  *  8.  122  Vol.  136. 

'r,   GilUtt                                             3  (r)  f;i«*oiiT./ryr«,  (1801)6Vo«.266; 

iVpar.   7S  ;     '                                         "',  Ifolman  v.  Loifttet,  (1864)  4  D.  M.  & 

(IH31    7   L.  J.  ♦>.  S.  Ch.   1«..»  ;   atfd.  G.  270;  23  L.  J.  Ch.  629;  Gretlryr. 

2  Dow.  *  C.  IRS  ;   fimlley  r.  Crarm,  ifoiitlry.  (1859)  4  D.  k  J.  78,  94  ;  28 

(18.").1    IH  Br«T.  75  ;  /f.'«X#T.  .V&M-rt//,  L.J.  Ch.  620;    Jiictm  v.    Krnntdy, 

(18^6)  21  Dear.  603.  (1863)  33  Bear.  133;  affd.4D.  J.&S. 

(•)  8m  C-Um0  T.  liartham,  (1839)  217  :  33  L.  J.  Ch.  71  :   I.itr»  v.  TVrry, 

2  BmT.  76  ;  Cm,!.*  t.  Lamottt,  (1861)  1895,  2  Q.  B.  679  :  65  L.  J.  Q.  B.  34  ; 

15    Bear.    234  ;    Coulum   t.    EllKMm,  Itarrvtt  \.   Willu,   1900,  2  Ch.   121  ; 

(18K>    2  D.  F.  *  J.  621.  69  L.  J.  Ch.  5.32  ;  Potrellr.  P.,  1900. 

if]  IfcfAlmt  X.  H.,  (1852)  15  Bear.  1  Ch.  243;  69  L.  J.  Ch.  164,  from 

278;  21  L.  J.Ch.482;  wet  BnnUmd  whichcaneitissuggested  thatit  inthe 
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patient  (r),  spiritual  adviser  and  penitent  (j/),  or  whatever 
else  may  he  the  nature  of  the  confidential  relation,  if  influence 
is  acquired  and  abused,  or  confidence  reposed  and  betrayed  (::), 
the  Court,  upon  proof  of  the  exercise  of  such  undue  influence, 
will  set  aside  the  transaction  (a) ;  and  the  circumstance  of  the 
real  facts  not  being  stated  on  the  face  of  the  assurances  will 
be  considered  prima  facie  evidence  of  fraud  (h). 


Hiap.  I. 
Sect.  2. 


.  (3.)    IJlio  arc  (jcnerallij  incompetent  to  purc/iase.  ^^^  3_ 

Purchasers  nmst,  necessarily,  be  either  individuals  (r)  or  corporation! 
corporations;  corporations,  of  whatever  description,  may  pur-  ^"JJ^^^t^^^*^ 
chase,  but  cannot,  in  tlieir  corporate  capacities,  hold  land,  licence. 


solicitor's  duty  to  refuse  to  act  for 
the  donor  if  ho  persists  in  acting 
contrarj-  to  the  solicitor's  advice  ;  sec 
also  JFriffht  v.  Carlo;  1903,  1  Ch.  27  ; 
72  L.  J.  Ch.  139.  As  to  the  case  of 
the  promoter  of  a  company,  where  a 
similar  principle  applies,  see  Erhntgrr 
V.  New  Sombrero  Fhosphatc  Co.,  (187S) 
3  A.  C.  at  p.  1229,  per  Lord  Pen- 
zance; Lay  Unas  Nitrate  Co.  v.  Laguuas 
Syndicate,  1899,  2  Ch.  392  ;  68  L.  J. 
Ch.    699.     A  solicitor  will  not  be 

allowed  to  assert  independent  rights 
inconsistent  with  a  duty  to  his  clients ; 

pee   cases   referred   to    in    Stokes   v. 

France,   1898,    1   Ch.  212;   67  L.  J. 

Ch.  69. 

(x)  Mitchell  v.  Jlomfran,   (1881)   8 

Q.  B.  D.  587 ;  50  L.  J.  Q.  B.  460. 
(y)  Allcard  v.  Skinner,   (1887)   36 

Ch.    D.    145;    56  L.    J.    Ch.    1052; 

Morlei/  V.  Loughnan,  1893,  1  Ch.  730  ; 

62  L.  J.  Ch.  515. 

(:)  Smith  V.  Kay,  (1859)  7  II.  L.  C. 

750  ;  30  L.  J.  Ch.  95  ;  Harrison  v. 

Gutst,  (1855)  0  D.  M.  &  G.  424  ;  25 

L.   J.   Ch.    544;    (1860)    8   H.   L. 

Cas.    481  ;    Rhodes   v.    Bate,    (1866) 

1  Ch.  252  ;   Tate  v.  If'illiamson,  (1866) 

2  Ch.  55  ;  and  sec  Hay  garth  v. 
Wearing,  (1871)  12  Eq.  320  ;  40  L.  J. 
Ch.  577  ;  and  Fry  v.  Lane,  (1888)  40 
Ch.  D.  312  ;  68  L.  J.  Ch.  113,  cases 
of  unfair  dealing. 


{a)  In  determining  the  validity  of 
dealings  with  expectant  heirs  or  re- 
versioners, the  question  whether  un- 
due influence  has  been  exercised  or 
advantage  taken  is  always  material ; 
see  Wh.  &  T.  7th  cd.  2G0,  as  to  the 
presumption  of  undue  influence,  and 
p.  286  as  to  confirmation  of  the  gift 
by  delay  or  otherwise. 

{h)  See  MitUiaUm  v.  Mariim,  (1843) 

3  D.  &War.  317  ;  Ahearne  v.  Hogan, 
'  (1844)   Dru.  310  ;  Gibson  v.  Fussell, 

(1843)  2  Y.  &  C.  C.  C.  104  ;  Hatch  v. 
Jf.,  (1804)  9  Ves.  292  ;  Hnguenin  v. 
Itasdey,  (1807)  14  Ves.  273  ;  2  Wli.  & 
T.  7th  ed.  247 ;  Dent  v.  Ilcnnett,  (1839) 

4  M.  &  C.  269 ;  8  L.  J.  N.  S.  Ch. 
125  ;  Harvey  v.  Mount,  (1845}  8  Bcav. 
439  ;  14  L.  J.  Cli.  233  ;  BUlage  v. 
Southee,  (1852)  9  Ha.  534 
Ch.  472  ;  Baker  v.  Loadei 
Eq.49;  42  L.  J.  Ch.  113 
therein  respectively  cited 
Middleton  v.  Sherburne,  (1841)  4  Y.  & 
C.  358. 

(r)  In  the  case  of  a  grant  by  the 
Crown  to  a  body  of  unincorporated 
individuals  incorporation  will  bo  pre- 
sumed, if  necessary,  for  estnblisliing 
the  validity  of  the  grant:  Chilton  v. 
Corp.  of  London,  (1878)  7  Ch.  D.  735  ; 
47  L.  J.  Ch.  433  ;  I^rd  Biters  v. 
Adams,  (1878)  3  Ex.  D.  361  ;  48  L.J. 
Ex.  47. 


21  L.  J. 
(1872) 16 
and  cases 

see,  too, 
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cup-  I.      except  under  a  lioomv  to  hold  in  mortmain  ('/),  or  under  the 
'  Special  provi«i«)ni»  of  an  Act  of  rarliamont. 


..  K.^.  >. 


■uth<intim. 
r>.mj>ir.;<« 


Pun-hiiAM  by  indiviihmls,  unincorjKjratt'd,  must  be  made  by 
them  iu  their  private  iiipacities  and  individual  names :  e.g. 
a  purchase  by,  eo  iioniiney  the  inhabitants  of  a  place,  or  the 
I>ari»hionen«  or  churehwanb-ns  of  a  jiarish,  is  bad ;  so  is  a 
Kimilar  purchas<»  by,  or  gnu\^  ♦■•  ''"'  conmioners  of  a  waste  (^). 

Hut,  by  custom,  in  Lrmdon  and  elsewlierc,  the  parson  and 

'  hwanlons    are    a    corporation    to   purchase   and   hold 

!      1    ^i;  and,  by  statute,  cliurchwanlens  and  overseers  of 

the  poor  were  empowered  to  hold  in  the  nature  of  a  body 

I/ir»l  c«»rporato  (y^.     Various  I>xal  Authorities  may  purchase  and 

hold  lands  for  the  i)urpo8es   authorised  by  their   Acts  (/<). 

Public  companies  formo<l  under  the  Companies  Act,  18G2  to 

1'.'<M»,  may  hftld  lands :  but  if  fonned  for  the  promotion  of 

art,  science,   religion,   or   charity,   or   any   like   object   not 

involving  the  acquisition  of  gain,  the  quantity  so  held  must 

not  exeee<l  two  a<  res,  unless  the  Board  of  Trade  sanctions  a 

larger  holding  (i).     And  the  Governors  of   Queen  Anne's 

Bounty  have  power  to  purchase  (A). 

(rf)  The  Mortmain  and  Charitable  (1G07)  6  Co.  GO  ;    Goodman  v.  Saltath 

Vtc»  Act,  1888,  M.  1,  2,  and  tlie  Act  Corp.,  (1882)  7  A.  C.  at  p.  641  ;    62 

of  1891  ;  for  a  lut  of  varioua  incor-  L.  J.  Q.  B.  193;  and  Ilaigh  v.  Went, 

pcrTat«l   bodJM  empowered  to   hold  1893,  2  Q.  B.  19  ;  62  L.J.  Q.  B.  632; 

land"  without   licence  in  mortmain,  <•/.  L.  T.  Act,  187-5,  w.  4,  C9 ;   1897, 

Mw  GoodcTo,  R.  P.,  4th  ed.,   pp.  1»1  b.  14  (1). 

tt  »*q.,  and  2  K.  *  E..  Sth  cd.,  pp.  (/)  Seo  Tfarner't  cane,  (1619)  Cro. 

ib'itdf'j.     A  benefit lmildinar»»ocii-tjr  .Tnc.  632;  note  (4)  to  Co.  Lilt.  3a; 

ondvr   the    Building    S«x;ietio«   Art,  /•>//  v.  O.  T.  of  C/iarUt/  Land*,  1898, 

1836.   c.    32,    might    purchaao    real  2  Ch.  at  p.  59  ;  67  L.  J.  Ch.  386. 
MUt«:   Jftllofl  r.  JfHk,,,*,  (l^.M^  14  (y)  Tlic   Poor    Relief    Acf,    1819, 

B««aT.  ft2H  ;    21  L.J.    f'h.  6.S  ;    hut  ».  17,  and  noo  now  the  Local  Govern* 

thi«  Act  laod  »<<«  now  the  Building  mcnt  Act,  1H94,  m.  6,  6. 
8oci«-ti«  Art.  1894,  a.  25  (2)),  except  (A)  See  2  K.  &  E.,  8th  od.,  pp.  262 

aa   to  Rubwinting   *n*ietie«,    waa   re-  rf  itq. 

pMlcd  by  the  Building  .Socirtirti  Act,  (•)  8«.  18,  21  of  the  Act  of  1862. 

1874,   which  apparently  (•.   1.3)  re-  (k)  2  &  3  Anne,  c.   11,  8.^.  4,  5; 

RtrirtA  the  power  of  «urh  a  wdety  to  the  Parvmagot  Art,  1866.     And  see 

bold  land  to  «'        '       "    M  by  war  of  prnfmlly  the  cxcmption.s  undrr  the 

inortgagr,  or  forccl..»>ure.  heading  "Mortmain"  in  the  index  - 

(*)  Co.  Litt.  3a;  Ojfficard'i  entr,  to  the  utatntea  in  force. 
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Previously  to  the  passing  of  the  Natm-alization  Act,  1870,      ^^^^v-}- 

•  1  1  /"I  DCCt.   o. 

an  alien  might  iiurehase  before  denization  ;   but  the  Crown  

.  ,   Alien  could 

might  at  any  time  assert  its  right  to  the  property  (/),  except  not  hold, 
in  cases  coming  under  7  &  8  Yict.  c.  6G,  s.  0  {i/i)  ;  and  the 
Crown  might  exercise  the  right  of  re-entry,  without  the 
necessity  of  any  inquisition  being  taken,  or  office  found  (»). 
Before  the  Cro\\Ti  had  exercised  its  right  of  re-entry,  an  alien 
might  make  a  conveyance  to  a  natural-born  subject,  which, 
though  it  could  not  defeat  the  prior  right  of  the  Crown, 
was  valid  in  every  other  respect  (o) . 

The  claim  of  the  Crown  extended  to  terms  for  years.  Leases  to. 
the  only  exception  being  of  leases  of  habitations  of  alien 
merchant  friends  during  their  lives  and  residence  within  the 
realm  (p).  Leases,  or  agreements  for  a  lease  (7),  to  alien 
artificers  or  handicraftsmen,  were,  prior  to  7  &  8  Yict.  c.  GG, 
absolutely  void  (r) ;  though  an  assignment  to  an  alien 
artificer  of  a  subsisting  lease  was  valid  (.s).  By  that  Act, 
however,  a  resident  alien  friend  might  hold  any  lands, 
houses,  or  other  tenements,  for  the  purpose  of  residence, 
occupation,  business,  trade,  or  manufacture,  for  any  term  not 
exceeding  twenty-one  years,  as-  if  he  were  a  natm-al-bom 
subject  {f). 

Bv  the  Naturalization  Act,   1870,  the  disabilities  of  an  NaturalLza- 
'^  1  i  1         i.  tion  Act,  1870. 

alien    to    aoipure    real    or   personal  property   were   almost 

entirely  removed  ;  he  may  now  acquire,  hold,  and  dispose  of 
real  property  in  the  United  Kingdom  as  freely  as  a  natural- 
born  British  subject.     The  Act  is  not  retrospective  {n)  ;  n<>r 

(/)  Co.  Litt.  2b;    /.*.  V.  Eollaiid,  (q)  Lapknv  v.  M'liitosh,  (1839)  9 

(1669)  Aleyn,  14  ;    Dumoncd  v.  L.,  A.  &  E.  857. 
(1848)  13  Ir.  Eq.  R.  92.  (')  32  Hen.  VIII.  c.  16,  s.  13. 

Im)  Tl.i8  Act  was  repealed  by  the  (^)   ^^'""''o"  v-  ■'<>^ff^"o»i'  (1S43)  12 

NaturaHzation  Act,  1870.  M.  &  W.  129 ;  13  L.  J.  Ex.  72. 

(r  S.  5,  rejwaled  by  the  Naturau- 

(/i)  The    Queen's    Remembrancer  ^^^^^  ^^^^  ^^-q 

Act,  IS.'iO.  („)   Sharp  V.  St.  Sauvfur,  (1871)   7 

(o)  Shop.  T.  232.  Ch.  343  ;  41  L.  J.  Ch.  576  ;  and  eco 

{p)  Co.  Litt.  2  b.  B.  2(3). 
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Hup  T       doM  it  conftT  u|»on  an  oli«>n  any  right  to  hold  real  property 

^  out  of  tho  rnitetl  Kiuptlom  (r).   It  is oonceivid  that  naturali- 

II   cannot   nfTwt   tho   ]tn»vioiisly   acquired   title   of   the 
»  r  wn. 

rvfti«tlmi.  Tlio  right  of  tho  Cmwn  to  grant  letters  of  dfiiization  is 

not  affert.-d  hy  the  Natunilization  Act,  1M70  (//).  After 
denization,  tho  alien  can  both  ])unlmso  and  beneficially  hold 
laud  ;  hut  the  denizen  c<»uld  n<»t  take  hy  inheritance,  because 
he  could  not  claim  through  his  alien  i)arent ;  nor  are  his 
issue  l>oni  lx'fon»  denizjition  capable  of  inheriting  from 
him(r^  Tho  (h«nizen  is  entitled  to  land  purchased,  before 
denization,  if  tho  Crown,  before  ofFico  found,  has,  by  the 
letters  patent  of  denization,  confirmed  his  estate  (n). 


laCnt  pur- 

I.  »f t.r 
»iority. 


An  infant  can  purchase;  but  on  his  attaining  twenty-one, 
he  may.  at  his  option,  adopt  or  abandon  the  contract  (h)  ;  and 
should  ho,  either  hanng  attained  twenty-one,  die  without 
exercising  or  relinquishing  such  option,  or  die  under  that  age, 
the  like  privilege  descends  on  his  representatives. 


What  time  An  infant,  after  attaining  majority,  must,  if  ho  intend  to 

rU>«tiuD.  abandon  his  contract,  do  so  within  a  reasonable  time  to  be 

(h'tennined   f»n   the  circumstances   in  each  case(r).     If  his 
election  be  to  avoid  the  jiurchase  he  ought  to  disclaim  (d). 


{r)  8.  2  (1;.  A.H  to  natumli/ation 
in  the  Colonicw,  Koe  n.  16,  and 
genenlljr  on  the  nnhjfct  of  naturali- 
lation.  Dicey,  Conflict  of  I>awii, 
pp.  ISl  rr  uq.  ;  and  un  to  American 
nationality,  pp.  200  et  tnj. 

(y)  8.  n. 

fi)  3  CniiiH*,  Dt(r.  4th  ed.  322. 

r«  FfULinH  T.  Ooud*v.  fl8.31)  3 
M.  k  K.  3S3;  3  L.  J.  N.  8.  Ch. 
171. 

(»)  Kftuy'i  f«#.  (iei2)  Cro.  Jar. 
320;  Co.  Litt.  2  b. 

(<•)  See  Kd^rartlt  r.  Ctrttr,  1R93, 
A.  C.  360;    Re  Jw**,   1893,  2  Ch. 


4G1  ;  02  L.  J.  Ch.  99f, ;  Vxditz  v. 
(/Hagan,  1900,  2  Ch.  at  pp.  97,  98  ; 
69  L.  J.  Ch.  607  (oases  on  settle- 
ment*, ;  and  cf.  Re  JM»on,  1894,  2 
Ch.  421  ;  63  L.  J.  Ch.  609. 

{if)  See  Jiirkrtihead,  (Jr.  E.  Co.  v. 
niehfr,  (18.50)  6  Ex.  at  p.  128;  19 
L.  J.  Ex.  207  ;  Gr^iHe  t.  IlarrUon, 
(1821)  6  B.  &  Aid.  147.  As  to  the 
adoption  and  avoidance  of  contracts 
to  pun-hasc  Innd,  see  the  notes 
to  Tufktr  V.  Jforelund,  1  Amer. 
L.  C.  314.  .5th  cd.,  and  particiilarly 
Jfrnry  v.  Ilovt,  '186.'))  33  X.  Y.  .126. 
The  rules  laid  down  in  these  canea 
arc  applicable  to  our  law. 
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The  Infants'  Relief    Act,  1874,  8.    2,  provides  that  no      Chap.  i. 
action  shall  be  brought  upon  any  ratification  made  after  full 


age  of  anj  contract  made  during  infancy,  whether  there  Relief  Act, 
shall  or  shall  not  be  any  new  consideration  for  such  ratifica- 
tion. Hence,  whenever  a  person,  after  attaining  twenty-one, 
desires  to  adopt  and  make  binding  a  contract  which  he  has 
entered  into  while  a  minor,  tlie  only  safe  rule  of  practice  is  to 
have  an  entirely  new  contract,  not  one  which  is  in  terms,  or 
according  to  its  fair  construction,  merely  a  confirmation  of 
the  previxjus  voidable  contract  (e). 

And,  tliough  the  infant  may  abandon  the  contract,  and  Wlicthoran 
thus  relieve  himself  from  all  unsatisfied  liabilities  imder  it,  abandon  the 
he  cannot,  it  is  said,  recover  money  which  lie  has  actually  ^°'ver^tbT" 
paid,  unless  such  payment  were  procured  by  fraud  (f),  or  V^*^- 
he  has  derived  no  benefit  from  the  contract  (7)  ;  and  if  he  is 
unable  to  restore  the  consideration,  this  will  be  an  additional 
bar  to  the  action,  as  where  an  infant  paid  a  premium  for  a 
lease  of  business  premises,  and  entered  upon  and  occupied 
the  premises  (//),  or  paid  money  for  the  use  of  furniture  in  a 
house  which  he  had  taken  and  occupied  (/),  in  both  of  Avhich 
cases  it  was  held  that  he  could  not  recover  the  money  he  had 
paid;  and  though,  upon  the  purcliase  of  the  fee  simple  the 
same  decisive  effect  might  not  always  be  attributable  to  mere 
occupation  (/.),  any  act  affecting  the  value  of  the  estate,  f.y., 
the   felling   of   ornamental    timber  (/),    or   the   removal   or 
alteration  of  buildings,  «.^c.,  would,  it  is  conceived,  be  conclu- 
sive against  his  right  to  reclaim  the  purchase-money. 

(«•)   As    to    whether    this    section  (A) //o/wim  v.  ^fo<7</,  (1818)  STaunt. 

applies    to    real   property,  see   sup.  508  ;  Exp.  Taylor,  (1856)  8  D.  M.  & 

P-  6.  G.  254  :  25  L.  J.  Bky.  35. 

(/)  Mocph.  on  Inf.  -184  ;    Wihon  ^.^   Vah-ntini  v.    CanaJi,    (1889)  21 

V.  Krar..,  (1830)  1  Tea.  A.  C.  196  ;  q   g   p    j^g     59  ^  j   q  '^       ' 
Ex  p.   Taylor,  (1856)  8  D.  M.   &  G. 

254  ;    25  L.  J.  Bky.  35  ;    Simpson,  ^^^    ^'    ^«'«-^^'^'-.     ^'/"'•W/'o,    v. 

2nded.  47.  .«f.M7A,   (1848)  2  Ex.  at   n.    702  :   18 

{y)  See  as  to  avoidance  by  infants  '          '  '    '' '' 

of    their  contractu,  and    their  right  (^  -*■»     *<>     ^^"^     '''     "rnaincnial 

to  recover   money  paid   thereunder,  timber,  see  Ford  v.  Tyute,  (1864;   2 

Lindley  on  Ptnrs.  6th  ed.  7.'>.  ^  -^ ■  ^  ^-  ^'-"• 
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34 


uiisruicnoNS  on  (;kneu.\l  capacht 


Ck>p.  I. 

S-.  t    3. 


If,  however,  the  iufunt  h  i<l  fmii«lulently  rcprosonted  him- 
solf  to  the  vou.lor  ns  an  uJult,  the  Coiirl,  it  is  conceived, 
would  relieve  the  vendor  by  rostruiuing  any  action  for  the 
.;  hvso-monov  (supposing  such  action  to  bo  maintainable), 
•.  I  would  allow  the  v.-ndor  to  avail  himself  of  any  collateral 
aocuritios  ho  might  h<»M  for  the  unpaid  balance;  but  it  coiUd 
not  enforce  any  personal  security  given  during  infancy ; 
such  being  absolutely  void  (tn). 

A  lunatic  or  idiot  may  jturehaso ;  and,  according  to  the 
early  authorities,  could  not  himself,  though  ho  recovered  his 
8©iia«'s,  avoitl  the  transaction  ;  but  it  miglit  })e  sot  aside  by  the 
Crown,  after  office  found  (;*)i  or  by  his  committee,  after 
inquisition  (o)  ;  or  by  his  representatives,  after  his  death, 
unless  ho  recovon-d  his  senses  and  agreed  to  the  purchase  (p). 
The  present  doctrine  of  tlio  Courts  in  regard  to  such  purchases 
seems,  however,  to  accord  with  that  which  has  been  already 
stated  with  respect  to  contracts  for  sale  by  lunatics  (q). 

ParahaM  by  A  married  woman  may  purchase ;  and,  by  the  contract  for 
w!!mi!n  when  Purchase,  bind  her  separate  property,  even  without  referring  to 
rokUblc.  n  ^,.^ .  mj,i  ^qcIj  a  contract  entered  into  after  tho  4th  December, 
1893,  would  bind  her  subsequuntly  acquired  separate  property 
(not  being  property  which  she  was  restrained  from  antici- 
pating {li)  ),  though  she  had  not  at  the  time  of  the  contract 
any  separate  property  (/).  But  if,  having  no  separate  pro- 
perty, she  enters  into  a  contract  for  purchase,  her  husband  may, 
it  is  conceived,  annul  tlie  purchase  and  recover  the  purchase- 
money,  imless  she  purchased  as  his  agent  («)  ;  or  she  may 
herself  annul  it  after  her  husband's  death,  though  ho  may 


(m)  Simpmn,  2nd  c<l.  101. 

(n)  Co.  Liu.  247  ft. 

(o)  A.-G.  T.  Farkhunt,  (1668)  1 
Ch.  C*.  112. 

{p)  Co.  Litt.  2  b  ;  2  Bl.  Com.  202; 
Shelf,  on  Lnn.  20(1  cd.  347  ;  Stttd  r. 
CalUy,  (1836)  I  Kp.  620. 

{q,  Sup.  p.  7  ft  »r<j.  Ab  to  evi- 
dence of  in«aiutj,  oe*  fit^td  v.  CalUy, 
iHp.;  B*a  T.  Mmnin,  (1829)  3  B!i. 


N.  S.  1  ;  cases  cited  f^up.  p.  7,  n.  (a); 
and  U'arxvg  t.  W.,  (1818)  6  Mo.  P.  C. 
311. 

(r)  SeeSug.  11th  od.  G86. 

{»)  liarmtt  v.  Hotrard,  1900,  2  Q.  B. 
784  ;  69  L.  J.  Q.  B.  965. 

(/)  M.  W.  P.  Act,  1893. 

(m)  Granf'i/ v.  Allen,  {\ 606]  1  Raym. 
224. 
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have  agreed  to  it  (.r).     In  other  words,  "the  extent  of  her      ciiap.  i. 
separate  property,  not  being  property  subject  to  a  restraint  '— — 


on   anticipation,"  is,  it  would  seem,  the  limit  of  her  con- 
tracting capacity. 

Wliere  the  married  woman  is  judicially  separated  from  her  Cases  where  a 
husband,  or  has  obtained  a  protection  order  i//),  or  where  her  woman  is 
liusbaud  is  a  convicted  felon,  or  an  alien  enemy,  she  is  capable  f^.'^,^\,jf  "'^  * 
of  entering  into  a  binding  contract  for  purchase  (c). 


The  general  rules  above  referred  to  respectiog  acquiescence  Maybe 

coufirme 
acquiescence. 


by  an  infant  after  majority  will,  it  is  conceived,  apply  to 


the   case   of   a   married   woman   retaining   the  estate,  after 
the  end  of   the  coverture ;    and,  in  the  case  of  a  purchase  Fratidulent 
by  a  married  woman  representing  herself  to  be  single,  or  who,  riUcved     ' ' 
contracting  as  if  single,  has  so  dealt  with  the  property  as  to  ^^^"^J]** ' 
prevent  its  perfect  restoration  in  specie,  the  Court  would,  it  is 
conceived,  secure   to   the   vendor  all   his   loi:;al   rights,  and 
restrain  the  exercise  of  any  adverse  legal  right  by  either  the 
woman  or  her  husband,  supposing  him  to  have  been  privy  to 
the  fraud. 

Roman  Catholics  were  formerly  subject  to  disabilities  in  this  Roman 
respect  wliich  were  removed  by  the  Roman  Catholic  Relief 
Act,  1829  (a). 

Previously  to  the  Forfeiture  Act,  1870,  persons  guilty  of  Traitors, 
treason,  or  felony,  or  who  had  incurred  a  proemunire,  might,  ' 

before  judgment,  purchase  land  ;  but,  upon  judgment,  it 
became  subject  to  the  rights  of  the  Lord  of  the  fee,  or  of  the 
Crown  ;  and  purchases  by  such  persons  after  judgment  were 
subject  to  the  same  rides  as  purchases  by  aliens  before  doni- 

(jr)  Co.  Litt.  3  a,  356  b ;    Itant-  Catholics    with     rofcrenco    to    hiuJ 

father  v.  Jordan,  (1780)  Doug.  452 ;  devoted  to    religious    or  charitable 

Sag.  11th  ed.  G8G.  purposes,   see  the   Roman  Catholic 

(y)  See  tup.  p.  16.  Charities   Act,    1832  ;    the    Liberty 

(j)  See  Porllatid  v.  Prodgcrs,  (1689)  of  Religious  Worship  Act,  IS.io,  and 

2  Vem.  106  ;  and  other  cases  cited,  An.-toy  on  Rom.  Cath.  p.  Vl^xtsfq.; 

2  Rop.  II.  &  W.  2nd  ed.  120.  Tudor's  Leading  Cashes  in  Real  Tro- 

('i)  Ah   to  the  position  of  Rom.in  portv,  Ith  oil.  pp.  C:'5 — 658. 

n2 
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•  •>....  I  ration  (»•).  liy  tlmt  Act  (./)  sucli  pei-sous,  while  continuing 
nubjivt  tlioreto  (i>.,  until  bankruptcy,  completion  of  sentence, 
|vmlon,  nr  Jeotli  (a.  7)),  are  incapacitated  from  entering  into 
any  contract  (s.  8),  ox<-<'pt,  it  would  Bet-ni,  in  respect  of  pro- 
perty which  they  may  acquire  while  lawfully  at  large 
tinder  licence  (h.  30) ;  hut  they  are  not  otherwise  prohibited 
from  purchaj^ing  land.  Upon  the  appointment,  however, 
of  an  ndminii«trator,  the  property  of  the  felon  vests  in 
the  administnitcr  (s.  10)  ;  so  that  property  purchased 
by  the  fflon,  and  not  falling  within  the  exception  contained 
in  the  Act,  enures  to  the  administrator  for  the  purposes  of 
the  Act. 

'^**Jf  P**  J')  •  Under  s.  l")  of  the  Bankruptcy  Act,  IHGO,  all  property 
ac«^{uircd  by  or  devolving  on  the  banknipt  durivg  the  con- 
fi'nuaiicr  of  the  bankruptcy  vested  in  the  trustee  ;  and  by 
B.  4S,  when  the  bankruptcy  was  closed,  or  at  any  time  during 
its  continuance,  with  the  assent  of  creditors,  the  bankrupt 
miglit  apply  to  the  Court  for  an  order  of  discharge,  which, 
when  gninttnl,  had  the  elTect  of  releasing  the  debtor  from  all 
debts  provcable  under  the  banknipt<y,  with  certain  specified 
exceptions  (//).  Property  falling  in  to  the  bankrupt  after  he 
had  obtained  his  discharge  (/'),  or  after  the  close  of  the  bank- 
ruptcy, Ix'longed  to  the  bankrupt  and  not  to  the  tinistee  (k). 
The  effect  of  an  order  of  discharge  is  the  same  under  the 
Act  of  1883  (f)  as  under  the  Act  of  18G9  ;  but  the  definition 
of  property  available  for  payment  of  debts  is  now  confined, 
80  far  as  after-acquired  property  is  concerned,  to  such  as  may 
bo  acquired  by  or  devolve  on  the  bankrupt  hr/orc  hin 
(ii^rhnrgr  (fn). 

{t)  Co.  Litt.  Jb;  JL  V.  Iladdniham,  ',)  Ebb$  V.  Jiouhioin,  (1875)  10  Ch. 

(1812)  ISEwt.  463;    Hag.   Uth  cd.  479;  44  L.  J.  Ch.    691,    overruling 

«W.  //-  Bcnuftt'i  TrunU,  (1874)  19  Eq.  245  J 

(/)  See  provi«i..n«  ..f  \hc  A<  f  ritod  ^^  L.  J.  Ch.  244. 

•••/.  p.  21.  (^)  Re  PettiCs  Entate,  (1876)  1  Ch. 

is)  See  «;.  p   ^  •  D.  478  ;  45  L.  J.  Bky.  G3. 
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(4.)    W/io  are  nlaticeh/  liicompetiut  to  jjurc/iase.  Sett.  4. 


The  cases  to   bo  considered   under   this  section  may  be  Two  classes 
classified  under  two  heads. 

I.  Where  tlie  authority  of  the  vendor  {('.[/.,  a  tenant  for  I'^t  tlasa, 

,.«  .  p  1   \     ■%  where  the 

liie,  or  mortgagee,  or  agent,  or  trustee  for  sale)  does  not,  nature  of  the 
upon  the  true  construction  of  the  instrument  under  which  ho  prevent/ 
acts,  authorise  him  to  be  himself  the  purchaser,  a  sale  to  pur^haae. 
himself,  or  to  any  one  on  his  belialf,  is  generally  void  on 
mere  proof  of  the  nature  of  the  authority. 

II.  AVliere  A.  stands  to  B.  in  such  a  fiduciary,  or  even  2nd  cksa, 

n  ,      ,.   ,  ...  ,  ..,.,,  .,  ,       arising  from 

contidential,  position   that    it   is   his   duty  to   consider  the  relation  of 
interests  of  B.  as  paramount  to  his  own,  a  sale  by  B.  to  A.  is  P''^"^^- 
not  in  the  strict  sense  voidable  ;  but  the  burden  is  cast  on  A. 
to  show  that  it  was  in  all  respects  fail-,  and  that  no  improper 
influence  was  exercised. 

In  cases  coming  under  the  first  class,  the  fact  that  no  Application 
advantage  has  been  made  by  the  trustee,  agent  or  mortgagee, 
is  no  answer  to  an  impeachment  of  the  transaction.  "  It  may 
sometimes  happen  tliat  the  terms,  on  wliich  a  trustee  has 
dealt,  or  attemjtted  to  deal,  with  the  estate  or  interests  of 
those  for  whom  ho  is  a  trustee,  have  been  as  good  as  could 
have  been  <»btalned  from  any  other  person: — they  may  even 
at  the  time  havi*  been  better.  But  still  .<o  inflexible  is  tlie 
rule  that  no  inquiry  on  that  subject  is  permitted"  (;/). 

But  in  cases  belonging  to  the  second  class  onl}-,  the  fact  to  2nd  clae*. 
that  the  terms  were  as  good  as  could  have  been  obtained 
becomes  very  material.  It  may  be  added  that  evidence  of 
knowledge  appears  to  be  relevant  only  as  evidence  of  a 
dissolution  or  waiver  of  tlie  relatiunship,  whetlier  the  case 
falls  under  the  first  or  the  second  rule  (o) . 

(«)    jibrnlreti     R.     Co.    v.    Lhiikif,  ,  s    r,  .-../..- 

18.54)   1  Macq.  -JGl  ;  as  to  dcalinprs       ^  '  '  ,., ,  .       ,,,.      '' „     '    ^     ,,  '    . 
between  a  tenant  for  life   and   the 
estate,  see  S.  L.  Act,   lSi»0,  s.   12. 
And  as  to  leases  by  a  tenant  for  life 
for  hi)>  own  benefit,  fee  inf.  p.  48. 


(1875)  1  Ch.  D.  .ISO;  4'y  L.  J.  Ch. 
173;  and  s^ocnotesio  Fos\.  JUnc/.iftl. 
•2  Wh.  .^-T.  L.  C.  7th  (d.  709. 
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rk.,*.  I.  CoMM  falling  within  tho  first  class  oro  the  following : — 

1  furinirly  nn  nssipicc,  of  ii  bankrupt  (;y)  ; 

,  .     luJi*  a  |>urihaso  hy  his  partmT  on  belmlf  of 

\.^^r .; '  1  ^Jf  by  any  one  m  n-ltttctl  to  tho  trustoo  as  to  fetanJ 

in  a  U'tter  pocition  than  on  onlinary  imnhasor  (/) ;  tho  Court 

•        ■  '     1  .-tition  (if  a  |>iirc'ha.sin^'as8i<;nec,  <lireeted 

.  ...;  wht'thtT  tJK'  purtliiujo  would  he  for  the 

ito,  ho  paying  all  tlio  costs  (x) ;  and,  on  the 

If  port  being  fnvournblo,  has  c»)nfinne<l  tho  sale  (/)  ;  it  has  also, 

im»tnn(><'s,  alloWiMl  an  assignee  to  be  removed, 

,.    ,  .    t,  in  onler  that  ho  might  bid  at  the  sale  of 

tho  Umkrupt's  estate  (n)  ;  where,  however,  an  assignee,  who 
WB«  oUo  second  mortgagee  of  tho  property,  applied  for  leave 
'    '  ■  '  -igneo.)  the  Court  refused  tho  applica- 

'..  ...  .  .  .  to  name  a  price  at  whieh  he  might  take 

tho  property  if  not  sold  at   the  auction  {x)  ;   and  where  a 
';lor'»  aasigneo,  in  another  person's  name,  bought  from  a 
.    iitor,  tho  transaction  was  declared  wholly  void  (//). 


IWtfw  It  is  often  said  that  though  an  ordinary  trustee  may  pur- 

0*  Iran  f.*  cha«e  trust  pmperty  from  his  beneficiaries,  a  trustee  for 
wil»«  cannot  do  so  (r) ;  b>it  tho  true  meaning  of  tJio  rule  is, 
that  a  tnwtoo  for  sale  cannot  unite  in  himself  the  characters, 
and  i>orfonn  tho  functions,  Wh  of  buyer  ami  seller ;  or,  in 
other    words,    purchase    from    himself,    either    directly    or 

-      '     ■    Uet^,  (1802;  0  Veu.  625,  (/)  5.  ('.,  7  Jur.  13G. 

..  B*»Hrtl,  (l»05;  10  Ven.  (m)  £x p.  Perket,  (1843)  3  M.  D.  & 

»  ''.r4i»A'r,(183.'>,2M.       D.  385. 

*  ».  rrr/tfimy,  (1841)  (x)  £x  p.  Jlolyman,  (1844)  8  Jar. 

I.  Ch.  240  ;  I'oolfj       156. 

:  De  O.  &  J.  327  ;  dj)  Poolnj  v.  QuiUer,  (1858)  2  DeO. 

-•  ^"  ^-  <-•'•  •^'  »•  &  J.  327  ;    27  L.  J.  a..  374  ;  see  this 

/.;    />;.  /r,,.,//.  'fir  7.Tnr.  116;       cnv  m  to  tlio  dutita  of  luwigTices  in 

li.inkruptoy. 

;.-)    JtenUii    V.    Donna-,    (1.S5G)    23 


W.    N 


p.    117:    aod  ««  W«c«   on   like/.,  I3«av.  at  p.  290 ;  Z*// v.  Zorrf,  (18C4) 

''^'-  '  "'  31  Boav.  220  ;  aflFd.  1 1  Jur.  N.S.  50  ; 

'i9r*,  (1842)  3  M.  I>.  k  and  (*ec/'rffwA«v. /?&//<!«*,  fl 868)3  CIk 

^-    '■'■  717. 
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indirectly  (<'/),  instead  of   from  his  beneficiaiies  (i) .     "When      Chap.  I. 

tliG  purchase  is   from  tlie  beneficiaries,  and  the  sale  is  not  

conducted,  either  du'ectly  or  indirectly,  by  the  trustee  for 
sale,  the  transaction  is  taken  out  of  the  first  class  of  cases  {c) . 
Apart  from  circumstances  of  doubt  or  suspicion,  there  is  no 
rule  tliat  a  person  who  has  ceased  to  bo  a  trustee  of  an 
instrument  containing  a  trust  for  sale  is  precluded  from 
becoming  a  purchaser  of  the  trust  property  (d). 

A  tenant  for  life  who  acquires  land  comprised  in  his  settle-  Tenant  for 
ment  must  do  so  from  the  trustees  under  s.  12  of  the  S.  L. 
Act,  l.SDO.     This  section  does  not  apply  to  leases  {(Id). 

An  agent  for  sale ;  except  where  the  purchase  is  made  with  Agents, 
the  knowledge  and  consent  of  his  employer  (c).  Nor  can  he, 
or  a  trustee  for  sale,  pm-ehase  from  the  person  to  whom  he 
has  sold,  so  long  as  the  contract  for  sale  is  executory  (./')  ; 
and  a  re-purchase  by  him  from  the  person  to  whom  he  has 
sold,  even  after  the  completion  of  his  sale,  will  be  regarded 
with  extreme  jealousy  {(/). 

The  committee  of  a  lunatic's  estate ;  the  Court  has  even  Committee  of 
refused  to  confirm  a  lease  to  the  committee,  though  approved 
by  tlie  Master  as  advantageous  to  .the  estate  (//). 

A  director  of  a  company  purchasing  from  the  company  (/).  Director  of  a 

company. 

(a)  Re Postl<thuaif,; {\8»S)  ^Oli.T.  Lyudhiirst   in    the    first    case,    that 

.68;   reversed  on  other  grounds,  60  proof  of  adequacy  of   price  might 

*L.  T.  .514.  establish  the  sale,  is  inconsistent  with 

(6)  Ex  p.  Lacei/,  (1802)  6  Ves.  625 ;  the  principle  of  the  authorities.    And 

Lufy.Lord,   (1*801)  34   Beav.  220;  it  is  couceivetl  that  the  consent  of  the 

Williams   v.    Scolt,    1900,    A.   C.    at  employer  is  i.nly  material,  as  evidence 

p.  508 ;  69  L.  J.  P.  C.  77.  that  the  principal  authorises  a  pur- 

(r)  Inf.    p.    50    ct   seq.  ;    sec    also  chase  bv  his  agent. 

S.  L.  Act,  1884,  8.  7.  (/')   i'<ir/.<r  v.  MrKoitia,  (1874)  10 

(rf;  Jif  lloirs  ami  British  Land  Co.,  Ch.  96,  125  ;  44  L.  J.  Ch.  425 ;    //  i/- 

1902,  1  Ch.  244  ;  71  L.  J.  Ch.  130.  Hams  v.   Scott,   1900,  A.  C.  499  ;  69 

(rfrf)  See  inf.  p.  49.  n.  (>).    As  to  the  L.  J.  P.  C.  77. 

right  of  a  tenant  for  life  under  an  (..7)  Parker  v.  McKenm,  sup.  ;  and 

express  power  to  make  a  profit  out  see  Re  rostlithuaite,  (1889)  59  L.  T. 

of  K-a.ses,  see  i>,f.  p.  48.  58  ;    60  ib.   514  ;   37  W.  K.  200.  a 

(,)  Cfiiirin-  V.    Trnthia)!,   (1844)   4  case  on  a  secret  understanding  for  re- 

L.  J.  N.  S.  Ch.  209;  affimied  11  C.  pnrcha.se. 

&  F.  714,  732  :   t>hnrm,i„  v.  lirandt,  (/i)  Re  Sir  J.  S»i;fth,  29  July,  1829, 

(1871)  L.  R.  6  Q.  B.  720,  723  ;  40  L.  reported  in  Shelf,  on  Lunacy,  2ndcd. 

J.    Q.    B.    312  ;    Dunne   v.    English,  p.  446. 

(1874)    18    Eij.    524  ;   Dr    liu.-schf  v.  (1)  Ahcrdctn     R,     Co.     v.    Blaikie, 

Alt,  (1878)  8  Ch.   D.  286;  47  L.  J.  (1854)    1    Marq.    461  :  see  Palmer's 

Ch.  381  ;  McPherson  v.    Watt,  (1877)  Coy.  Law,  3rd  ed.   pp.   139,  140;  2 

3  A.  C.  254.    The  opinion  of   Lord  "Wh.  &  T.  L.  C.  7th  ed.  734. 


40 


|{k>l  Kiel  IONS  ON  OHNHUAL  CAl'ACITV 

N       \.  nior  of  a  charity,  taking  a  lease  of   the  oliarity 


.  r  .ii'luctinp  a  sal.'  uiulcr  order  of  the  Court  (/), 
t  1  of  truitcos  for  sale,  or  of  other  persons  whoso 
•^  ■  ''.  ■•  / y  it  U  to  sell  (f»),  and  piirelmsing  the  estate  himself. 

f^^^u^,i  iu    ^-.li.-it..r  or  agent  of  a  person  disqualified  from  pur- 

^S^Si^      cWing,  would,  it    is   conceived,  in   general,  be   unable  to 
piinlxast'  on  liis  own  account  (»). 

Tn»««,  *  r         A  trustee  whose  duty  it  is  to  purcliase  particular  property 

!■■"*■"         for  his  bt'noficiary  {r.g.,  a  trustee  of  renewable  leaseholds 

bountl,  if  i>oMible,  to  renew),  may  never  buy  it  for  himself  ; 

even  though  the  proposed  vendor  positively  refuse  to  part 

with  it  for  the  Ix-nefit  of  his  bciu'fitiaries  (o)  ;  but  the  pm-- 

ohnso  if  pffot-toil  will  bo  considered  as  made  on  their  behalf  (p) ; 

and  any  additional  interest    which    the  trustee  acquires  by 

'  .       will    belong    to   his    beneficiary  (7)  ;    subject,   of 

'■)  the  tni.stec  bring  re-i)aid  the  purchase-money. 

Aaetkacn*.         An  auctioneer  emplo^-e*!  to  sell  the  property  (r). 


(I)  J.'G.  V.  Lord  CtarendoH,  (1810) 
17  Ven.  491. 

(/)  Oifwi  ▼.  FouUfs,  (1802)  6  Vm. 
MO,  n. ;  Stdny  t.  Ranger,  (1841)  12 
8i.  118. 

(«)  Ex  p.  BtnHftl,  (180.5)  10  Vol. 
381  ;  J/«rM  v.  Royal,  (1806)  12  Vcm. 
•I  p.  372  ;  A.'G.  t.  Earl  of  Clarendon, 
(1810)  17  Vm.  491,  600. 

(n)  ilmmM  T.  Grm-jthrook,  (1817)  3 
"  *  ;  209;  Wk%lfvmh\.  MihfKiti, 
Mwl.  91  ;  /.V  Ii!..>jr't  TruMt. 
,151:-  I  M.  *  O.  488  :  19  L.  J.  CTi. 
S9;  tt*»M  r.  Brtamt,  (I86C,  C  D.  M. 
k  U.  623  ;  Imt  m«  AUantry  x.  Km- 
t>M>rd,  (1849,  2  M.  &  O.  1.  8c« 
fartbrr,  a*  to  porcbaara  bj  soliciton, 
•»•/.  p.  45. 

(•)  Es  p.  Ut*y,  (1802)  6  Vc«.  630  ; 
Es  p.  B*nmttt,  (1806,  10  Vc«.  396;  2 
Wb.  4  T.  L.  C.  7tb  cd.  pp.  725  et 


*cq.  ;  8oe  Turner  r.  TieUncny,  (1841) 
12  Si.  49;  lOL.  J.  Ch.  249  ;  Keech\. 
Saml/ord,  (172G)  2  Wh.  &  T.  L.  C. 
7th  ed.  61.3,  and  cases  there  cited; 
Re  Lord  Ranrlaf/irs  mil,  (1884)  26 
Ch.  D.  .'.90  :  63  L.  J.  Ch.  689  ;  Leigh 
V.  Jiurneff,  (18S.5)  2'J  Ch.  D.  231  ;  64 
L.  J.  Ch.  767  ;  the  doctrine  of  Kerch 
V.  Sandfurd  will  not  bo  applied  to 
loaseholds  not  renewable  by  custom 
oroontrnct:  Lougtonv.  //'i^«fty,  (1897) 
7r,  L.  T.  770. 

{/>)  See  Tanner  v.  Elworthy,  (1841) 
4  Ikav.  4S7. 

(7  Fo*brookex.  Balguy,  (1833)  1  M. 
k  K.  226;  2  L.  J.  N.  S.  Ch.  135; 
VaughloH  T.  yohle,  (18G1)  30  Bcav. 
34  ;  where,  however,  the  purchase 
was  made  out  of  trust  moneys. 

(r)  Ohrrr  V.  Court,  (1820)  8  Pr.  127, 
160;  Sug.  14th  cd.  688. 


TO  BUY  OR  SELL  REAL  ESTATE.  ** 

Executors  and  administrators,  in  respect  to  the  assets  of      ^^JP;/; 

the  deceased  (s).     So,  too,  the  husband  of  an  administratrix  ^^^^^^^^ 

was  held  incompetent  to  purchase  from  the  co-admiuistra-  and  adminis- 

^  trators. 

trix  (0- 

A  mortgagee  with  a  power  of  sale,  though  often  called  a  Mortgagee, 
trustee,  is  in  a  very  different  position  from  a  triLstee  for  sale. 
"  A  mortgagee  is  under  obligations  to  the  mortgagor,  but  he 
has  rights  of  his  own  which  he  is  entitled  to  exerci.se  adversely 
to  tlie  niOTtgagor.     A  trustee  for  sale  has  no  business  to  place 
himself  in  such  a  position  as  to  give  rise  to  a  conflict  of 
interest  and  duty.     But  every  mortgage  confers  upon  the 
mortgagee  the  right  to  realize  his  security  and   to  find  a 
purchaser  if  he  can,  and  if  in  exercise  of  his  power  he  acts  in 
good   faith,  and   takes  reasonable   precaution   to   obtain    a 
proper  price,  the   mortgagor  has  no  redress,  even  though 
more  might  have  been  obtained  for  the  property  if  the  sale 
had  been  postponed  "  (»)•     A  mortgagee   cannot  purchase 
under  the  power,  either  alone  or  with  others,  or  through  a 
trustee  for  himself,  for  such  a- sale  would  be  no  sale  at  all; 
and  a  power  of  sale  does  not  authorise  tlie  donee  of   the 
power  to  take  the  property  subject  to  it  at  a  price  fixed  by 
himself  [x)  ;  nor  can  his  agent,  who  has  acted  in  surveying 
the  property  and  receiving  the  interest,  purchase  on  his  own 

(*)  Killick  V.  Flexnei/,  (1792)  4  B.  iniliams,  (1889)  W.  N.  33  ;  58  L.  J. 

C.  C.  161 ;    Watson  v.   Toone,   (1820)  Ch.   539  ;    Kcnudy  v.   Lc    Trafont, 

6  Mad.  153  ;  Bakrr  v.  Head,  (1854)  18  1897,  A.  C.  180  ;  06  L.  J.  Ch.  413  ; 

Beav.398;  Snirdlei/v.  J'ffWrv, (1867)23  and  inf.  p.  80. 

Beuv.  358;  Williamson  Exor8.9thed.  [x]  Robertson    v.    Xorris,    (1858)    1 

80G;  L.  T.  Act,  1897,  88.  1,  2.     But  Giff.   421;    where    redemption   -was 

in  6W.- V.  t'.,(18S4)9A.  C.  733;  53  decreed,    though   fifteen   years    had 

L.  J.  P.  C.  99,  the  rule  was  held  not  elapsed  ;    see  also  Ihuiies  v.   (iraze- 

to  extend  to  an  executor  who  liad  not  brook,  (1817)  3  Mer.  200 ;  Amtrahnian 

proved  the  wUl.  -Va<.  Bank  v.    United  Hand-in-IIand 

{I)  lie  reppnell,  (1879)  27  W.  B.  <'o.,  (1879)  4  A.  C.  391  ;  48  L.  J.  P.  C. 

^jQ  50;  llendtrson  v.  Astwood,  1694,  A.  C 

(a)  Per  Lindley,  L.  J.,  Farrar  v.  150  ;  Farrar  v.  Farrars,  Ltd.,  (1888) 

Farrars,    Ltd.,   (1888)   40  Ch.  D.  at  40   Ch.  D.    per  Lindloy,    L.  J.,   at 

p.  410  ;  58  L.  J.  Ch.    185  ;  and  see  p.  409  ;  58  L.  J.  Ch.  185  :  JMson  v. 

Warner  v.  Jacob,   (1882)  20  Ch.  D.  Deans,  1903,  2  Ch.  C47;  72  L.  J.  Ch. 

220;    51   L.  J.  Ch.   642;    Cobon   v.  751. 
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..   f...,n  tho  mortgngoo  (y),  thougli  under  certain  cir- 

^^ins  t!io  solicitor  of  the  mortgagee  may  pur- 
,haM'  {z) ;  but  tho   mortgagee  can   purchase   tho   equity  of 
.„  from  tho  mortgagor  (a) ;  tho  purchase  being  from 
...  jiiou  IX  tran.'^ition  suhsequeut  to  tho  hjan  (b) ;  but  if 
ir,.m  tho  iiiHuonco  of  his  position  he  purcliases  at  an  under- 
voluo,  tho  sale  may  bo  sot  aside  (r) ;  a  second  mortgagee  can 
J  from  a  first  mortgagee  selling  under  his  power  of 

^....     .  .  ,  von  th.nigh  the  second  mortgage  may  bo  in  the 

f..rm  of  a  tnist  for  wdo  {e) ;  and  on  such  purchase,  if  unim- 
I*nohohlo  on  other  grounds,  the  second  mortgagee  acquires 
an  irPHlooraahlo  titlo,  just  as  if  he  were  a  stranger;  and  a 

„    r. ,.  can  sell  to  a  company  in  which  he  is  a  share- 

i  '  ),  or  to  one  of  the  mortgagors  under  a  mortgage  by 

tenautM  in  common  ig). 

On  a  salo  by  tho  Court  a  mortgagee  may,  as  a  nile,  obtain 
loavo  to  bid,  but  not  where  he  is  also  a  trustee  and  tho  bene- 
fieiaricj*  r.bj.H-t  (A).  If  have  to  bid  is  given,  the  disability, 
fo  far  as  tho  particidar  sale  is  concerned,  is  entiiely 
removed  (i').     In  the  case  of  a  legal  mortgage,  it  appears  to 


(>)  Orm*  T.  ITrifht,  (1838)  3  Jur, 
19;  X*  nioyf'i  Tnuf,  '1849;  1  M.  & 
O.  488  :  19  L.  J.  C'h.  89  ;  and  sec 
Dmtmm  v.  Graubrook,  (1817)  3  Mer, 
200;  Roberhtm  T.  yonit,  (1858)  1 
Giff.  421 ;  ifarttnton  v.  r/c-M-«,  (1882) 
21  C'h.  I).  8S7  ;  61  L.  J,  Ch.  694. 

(tj  ytiltr.  K»»Un,  1899,  1  C\\.  873  ; 
1900.  1  CTi.  29  :  69  L.  J.  Ch.  46. 

(#)  Wfhh  T.  norke,  (1806;  2  Sch.  & 
L.  MI.  673;  and  M!«  JTatnM  v. 
Onmm,  (1844)  11  C.  k  F.  684; 
Km^ht  r.   V  •',  (1849)  2  M. 

h  (}.  10.  n:  •<<!;    I>of>»on  v. 

1*h4.  IIu.   nt  p.   220;    19 

L.  J  <»!?     Mth   od.   fi»<»  : 

32  L.  J.  <  : 

Co.  ▼.  Broufham,  {Xn^'i)  7  A- C.  ^u7  ; 
61  L.  J.  C.  P.  64  :  Li»U  y.  Rrere,  1902. 
lCb.63;  A.C.461;  71  L.J.  Ch.  768. 

(*)  Inf.  p.  272. 

(r)  Ford  T.    OMen,    (1867)    3    Eq. 


4G1  :  36  L.  J.  Ch.  C.51. 

[il]  Parkinson  v.  Ilanhuyy,  (1865) 
2  D.  J.  &  S.  450 ;  36  L.  J.  Ch.  292 ; 
Kirkuood  v.  Thompson,  (I860)  2  D.  J. 
&  S.  613  ;  34  L.  J.  Ch.  305,  501  ; 
Shinr  V.  llinwy,  (1865)  2  P.  J.  &  S. 
468  ;  34  L.  J.  Ch.  267. 

(r)  Kirkuood  V.  T/ionipgon,  sup.  ; 
Locking  V.  Parker,  (1872)  8  Ch.  30  ; 
42  L.  J.  Ch.  257  ;  Ue  Alison,  (1879) 
11  Ch.  D.  284. 

(/)  Farrar  v.  Farrars,  Ltd.,  (1888) 
40  Ch.  D.  395  ;  58  L.  J.  Ch.  185. 

(y)  Kennedy  v.  I)e  Traford,  1897, 
A.  C.  180;  66  L.  J.  Ch.  413. 

(/i)  Pennant  v.  Trmehard,  (1869)  4 
Ch.  537 ;  38  L.  J.  Ch  1  f.9, 06 1 .  As  to 
Rnlw  of  the  mortv-TK*^!  property  of  a 
hankrujit,  Bce  2  Coote  on  ilortgages, 
7th  cd.  pp.  1114  et  »eq.  ;  Wnce  on 
Bkcy.,  pp.  276,  277.  278. 

(i)  Coaks  V.  BoMvcU,  (1886)  11  A.  C. 
232;  55  L.  J.  Ch.  771. 
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have    been    a    common,  though   improper,  practice  for   the  Chap.  I. 

,  Sect.  4. 

mortgagee  to  conduct  the  sale  (A) ;  in  sucli  a  case  the  per-  


mission  of  the  Court  to  purchase  would  not  be  given  except 
upon  very  special  grounds  (/). 

An   arbitrator    contracting    for    unascertained   claims   of  Arbitrator, 
parties  to  the  reference  (w). 

A  bishop  purchasing   an  annuity  to  bo  charged  upon  a  Bishop  buy- 
rectory  ;  he  being  the  person  whose  consent  was  required  to  reftorv*'^^^  ^^ 
the  sale ;  though  he  gave  a  better  price  than  could  be  else- 
where obtained  {)i). 

Commissioners  for  Inclosure  (now  the  Board  of  Agriculture  Indosure  or 
and  Fisheries  (o) ) ,  under  the  Inclosure  (Consolidation)  Act,  missioners.' 
1801,  who  cannot  purchase  any  land  in  a  parish  in  which  an 
inclosure  is  made  until  five  years  from  the  date  and  execution  of 
their  award  {p) ;  and  a  similar  disability  for  the  term  of  seven 
years  affects  valuers  acting  under  the  Inclosure  Act,  1840  (y). 

A  rector  purchasing  in  the  name  of  his  curate  a  portion  of  Rector  buying 
glebe  sold  for  the  redemption  of  the  land  tax  (r).  ^  ^ 

A  landlord  purchasing  goods  sold  by  him  under  a  dis-  Landlord 

tress  {s).  distraining. 

In  all  the  above  cases,  the  transaction  is  binding  on  the  Incompetent 
purchaser  (/)  ;    and   voidable    merely   at   the  option  of  the  bound  at 
parties  originally  interested  in  the  property,  or  their  repre-  p^'j^^s'' 

Sentatives(?/).  interested. 

(X-)  See  Ex  p.  Cuddon,  (18-13)  3  M.  {p)  S.  2. 

D.  &  D.  302.  (})  S.  129. 

(0  See  Fx  p.   M'Grcgor,   (18.51)  4  (>)   Groier\.  UwjeU,  (1827)3Russ. 

De  G.  &  S.  603  ;    BeUaimj  v.  Cockle,  428  ;  but  see  Bcnden  v.  King,  (1852) 

(1854)   18  Jut.  465  ;    23  L.  J.  Ch.  9  Ha.  499,  520  ;  22  L.  J.  Ch.  Ill, 

466.  (v)  Moorf,  Xettlefuld  ^  Co.  v.  Singer 

(m)  Blenuerhassett  y.  Lug,  (1811)2  Co.,   1903,   2  K.  B.    168;    72  L.  J. 

Ball  &  B.  at  p.  116.  K.   B.  577  ;   1904,   1  K.  B.  820;  73 

(;i)   Gnailaw    v.     King,    (1840)    3  L.  J.  K.  B.  457. 

Beav.  49  ;  9  L.  J.  N.  S.  Ch.  377.  (0  See  Sanderson  v.  TTflWvr,  (1807) 

(o)  The  Board  of  Agriculture  and  13  Ves.  at  p.  603. 

Fisheries  Act,s,  LS89  and   1903,  and  (m)   Taiev.  Tniliainaon,  {1866)  I  Eq. 

8.  48  of  S.  L.  Act,  1882.  528  ;  2  Ch.  66. 
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.•K»t,    I 


Tlio  fiillowinp  nro  oxamplos  of  cases  falling  within  the 
I  cliw*,  in  which  tho  salo  is  not  voidable  ah  initio,  but 
ranr  bo  aot  aaido  uiAosa  tlio  imrclinser,  on  whom  tho  bui-den 
it  vtiit,  can  pn)vc  tho  transaction  was  in  all  respects  fair  and 
hnncut,  and  that  ho  obtained  no  undue  advantage ;  or,  in 
other  Wiinb,  that  ho  treated  the  interests  of  the  vendor  with 
whom,  or  on  whoso  behalf  ho  was  dealing,  as  paramount 
to  hi«  own  : — 


liMnlks:  A  gtianlian  punhasing  from  liis  ward,  immediately  on  his 

coming  of  ago  ;  though  the  price  was  ade(j[uato  (r). 


Arral  for 


An  ogent  for  management  of  property  (y). 

A  r>ctiver  ^z). 

A  htcu;ixd  contracting  for  a  lease  from  his  employer  ('/). 


Coaawlbvj*       Counsol  purchasing  below  their  nominal  value  charges  on 
cbLr"         ^  ^'^^^  client's  estate  (/>),  upon  the  validity  of  which  he  had 
odTitfod. 


Crwlitorof  A  creditor  nf  a  banknipt  who  has  been  consulted  by  the 

^'  tnisteo  as  to  tho  best  mode  of  selling  the  estate  (r). 

rorriuiM-  not  A  purchase  c<»ming  within  the  above  rules  is  not  rendered 

\  .  valid  by  tho  fact  of  the  sale  having  been  by  auction  {(f)  ;  or 


r    *W  Stip    1  »th  i-d.  C91  :  OMin  V. 
&••  \tk.  i;.  ;  Mulhatlrn 

▼.   •  .         I).  &  War.  317; 

Artkrr  r.  Itud^om,  (1R4I)  7  ftav.  .'idl  ; 
IS  L.  J.  Ch.  .1<>0  ;  IkiutcH  r.  ifa**'}/, 
(ISO«]  I  Bail  4  B.  '.>H>,  j:(2  ;  8iniiKWD 
on  lofaoU,  2nd  rd.  p.  368. 

[f]  C4,m*  T.  /.^rrf  Allm,  (1814)  2 
Dow.  2ft9  .  it^Uny  T.  AVrM«N.  '1842) 
2  D.  4  War.  31  :   (Aambrri  r.  littly, 

«  4    D.    4    War.    AHh  ; 

M-r^kp  T.  oAJl*«,  (1846;  2  J.  4  L. 
422. 

(t)  £>rr  r.  JH<r>onnttl.  (18W)  15  Ir. 


Oi.   R.   :>;u  ;  Alrni  v.  /?(,wrf,   (1841) 
Fl.  4  K.  190. 

(a)  /<orrf  Srlty  v.  Rhoadfi,  (1824) 
2  8.  4  S.  at  p.  49 ;  (1827)  1  Bli.  N. 
.S.  1. 

(4)  Carttr  r.  7Vi/»«rr.  1812)  8  01. 
4  F.  657. 

(f)  Ex  p.  Jlu.jhft,  (1802)  6  Ves. 
617. 

(«/)  SuK.  nth  ed.  691  ;  Ax  p. 
Jamt»,  (1803;  8  Ves.  at  p.  348; 
IlnndaU  v.  Erriiigtoii,  ^1805)  10^ Vw. 
423;  7M^/f  V.  RxchareU.  (1860)  28 
Bear.  3C1. 
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under  an  order  of  the  Com-t  (r),  unless  the  contract  has  been      Chap.  I. 

sanctioned  by  the  Court  (/)  ;  or  bv  the  vendor  having  had  !l-l__ 

independent  professional  advice  {{/)  ;  nor,  when  a  person,  bv 
filling  a  confidential  office,  has  acquired  a  knowledge  of  pro- 
perty, is  his  capacity  to  purchase  it  restored  by  his  retirement 
from  office  (/t) ;  for  his  knowledge  remains. 

On  the  other  hand  : — 

An  execution  creditor  may  buy  the  property  sold  under  Execution 

,1  1  •        /  -x  '  creditor  may 

the  execution  (/).  ba^^  ' 

A  solicitor  generally  (k)  is  under  no  positive  disability  to  ^'^  ^^  V^^- 

chusos  by 

purchase  from  his  client  (/)  ;  yet  where  the  confidential  solicitors, 
relation  subsists,  and  the  transaction  is  impeached,  lie  must 
prove  its  fairness;  and  tliat  either  tlie  circumstances  were 
such  as  not  to  impose  upon  him  the  duty  of  advising  the 
client,  or  that  he  gave  the  client  all  the  information  respect- 
ing the  subject  of  tlie  pm-ehase  wliicJi  lie  himself  possessed, 
and  advised  him  as  diligently  as  he  would  or  ought  to  have 
done,  had  the  transaction  been  between  the  client  and  a 
stranger  (w) ;  and  that  the  sale  was  as  advantageous  to  the 
client  as  it  would  have  been  if  the  soHcitor  had  used  his 

(e)  Price  v.  Byr»,  cited  5  Ves.  6S 1  ;  (,)  Stralfunlv.  T,n,nau,,  ( 1822'  Jac. 

^nd  see  Cn;,  v.  C,  (1S04)  "J  Sch.  &       413.  ^-^^    ,.-//^,.,^  (1874)  9  Ch.  432  ; 

^-  ^"^-  43  L.  J.  Blrv-.  76. 

(/)    Campbell  v.    JFMrr,  (1800)   5  ,,     -, 

TT  1.-0  :i  rr,  ^  'M    But  SeC  SHU.  x>.   40. 

Ves.  678  ;  and  see  Tennattt  v.  Trm-  '  '  ^   ^ 

chard,  (1869)  4  Cli.   at  p.    647  ;  in/.  ('^  Johnson  v.  Fescmeyer,    (1858)   3 

p.  1160.  D.  &  J.   13,  •J2,  where  the  solicitor 

(S)   Talc  V.  JJ'il/iamson,  (18CG)  2  Oi.  "^"'^  '^^  urgent  creditor.     See  Cbsou 

56,  V.  Jeyen,  (1801)  6  Ven.  266;  Cane  v. 

(A)  Ex  p.  James,  (1803)  8  Ves.  at  p.  ^'"''^  ■^""''  (^^H)  2  Dow.  289,  299  ; 

352;   Carter  v.  Palmer,  (1842;  8  CI.  &  '^''*'"'*  ^-  -^-^  "f  Gibraltar,  (1874) 

F.  657  ;   Spring  v.  Pri<le,  (1804)  4  De  L-  R-  6  ?•  0.  516  ;  Dailci  t.  London 

G.  J.  &  S.  39.-) :  12  W.  R.  892  ;  but  "'"^  ^'o^'"'*^'"'  insurance  Co.,  (1878)  8 
see  as  to  agents,  .Scott  v.  Dmlnn;  ^''•-  ^-  ^^^ '  •*"  ^-  ^-  ^-  ^l'- 
(1828)  1  Moll.  44-',  but  qu.,  for  this  ("'}  See  H.,lm<iuv.  Lot/nes,  (1854)  4 
purpowj  ho  Ktands  in  the  wimo  re-  ^^-  ^-  "S-'  tJ.  270;  23  L.  J.  Ch.  529; 
lation  to  his  client's  trustee  in  bank-  Barnard  v.  Hunter,  (1856)  5  W.  R, 
ruptcy  as  he  did  to  his  client:  LuJili/s  92,  and  cases  collected  in  liarrvn  v. 
Trtutee  v.  Pcard,  (1886)  33  Ch.  D.  n'illis,\WO,'lCh.  121:  69L.  J.  Ch. 
600  ;  65  L.  J.  Ch.  884.  532. 
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''       •       utmcw*  --  '     '.  mn  to  Bell  the  property  to  u  stmnger  (^0  ;  but 

he  ii«-  vo  iv»intiHl  out  ft  niorely  spoculfttive  advantage 

(»uch  an  tho  possibility  of  an  nnplann«'J,  though  contem- 
plat.'^l,  milroail  running  near  th<»  pmiK^Hy),  whicli  might  bo 
r.  -  '  'v  supiiowil  to  hv  equally  in  the  knowledge  of  both 
|, .  ;  nor  doi'.H  tho  fact  of  the  consideration  lumng  in 

|«rt  consi»ti"<l  of  oo»t«  already  incurred  (/>),  or  of  a  judgment 
v«-«tc««l  in  tlio  solicit* »r  (v I,  necrssiirily  invalidate  tho  trans- 
action ;  though  the  mere  fact  of  the  client  being  indebted  to 
the  Ndi<  itor  ia  an  unfavourable  feature,  on  account  of  the 
additional  influence  it  must  neeeswirily  have  created.  So, 
too,  tho  fact  of  the  cons^idcration  being  secured  only  by  the 
•olicitor's  bond  or  covenant  (r),  or  of  the  client  being  in 
embarnuwd  circumstances,  and  having  no  independent 
profcmional  advice  Ij«),  are  very  material  circumstances  in 
judging  of  the  validity  of  the  transi\ction  ;  and  it  has  been 
held  tliot  a  uolieitor,  taking  a  security  from  his  client,  must 
prove  tho  actual  advance  of  money  by  some  other  evidence 
than  tho  instrument  creating  tho  security  (/).  And  where 
the  f»olicitor.  who  was  himself  tho  mortgagee,  purchased  the 
equity  of  redemption  from  his  client,  who  had  no  separate 
legal  advice,  the  conveyance  was  ordered  to  stand  merely  as  a 
•eciirity  for  the  money  advanced,  and  the  Court  refused  to 
import  a  power  of  sale  into  the  transaction  (fi).  So,  where  a 
solicitor  acting  on  behalf  of  both  parties  prepared  a  lease  to 

((•)  8pfHt<r  T.   Topkam,   (1856)  22  23  L.  J.  Ch.  473. 

Bear.  673 ;  Dtnton  \.  D«nn«r,  (1856)  {p)    Edward*    v.     Meyrich,    mp.  ; 

23  Bear.  2 8£.  fl/i/<r  as  rrgardn  future  costs:  Upping- 

cxrd,  r.  .VryrUk,  Il8i2)  ton   v.  SuUm,  (1842)    2   D.   &  "War. 

:  L.  J.  Ch.  49,  whcro  184. 

Ui©  «*xL.r  CAM*  arr  cited   and   ro-  f^)  Spcfieer    v.    Tophmn,  (1856)   22 

ricwi^,  ami  ff  '    -i  v.  A/vy«i/«,  (1854)  Boar.  673. 
4  I>.  M.  ic  (.                   I    J.Ch.629: 
fi'^rj  r.  Jl^'  ,                    .1  nii.  470  : 
BrlUmy  T.  fMi,H4,  (183.'.    2  Ph.  428; 

17  L.  J.  Ch.  104  :  Mmm  T.   Cuttf,  f*)  ^''"''^  ^-  -^foutUy,  (1859)  4  D. 

(IMO)  4  Do  O.  4  S.  125 ;  21   L.  J.  *  J-  "» !  28  L.  J.  Ch.  020. 

Ch.  750 ;  aff.   16  Jar.  623  ;   King  r.  (')  Orrtl^  v.  Mouthy,  (1862)  3  D. 

&rrfry,  (1853;  1  S.  *  O.  271  :  Scttry  F.  &  J.  433  ;  31  L.  J.  Ch.  637.^ 

T.  A'i-.y,  (1866;  5  n.  L.  C.  627;   26  («)  Pearton    v.    Dcfuon,    (1860)   28 

L.  J.  Ch.  482  ;  CW*#ofi  t.  X«,  (1854)  Bear.  598. 


(r)    WaUrt    T.     Thont,    (1856)    22 
Bear.  647. 
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himself,  aii'l  inserted  an  absolute  covenant  for  title,  though      Chap.  I. 


he  knew  or  should  have  known  that  the  title  was  defective, 
he  was  restrained  by  injunction  from  enforcing  his  cove- 
nant (.r) .  And  whore  a  solicitor  and  mortgagee  took  a  con- 
veyance of  the  equity  of  rcdcmi»tii»n  frcjm  tin.'  mortgagor,  a 
day  Libourer,  wIkj  had  no  independent  advice,  the  deed  was 
set  aside  many  years  afterwards,  because  the  burden  of  show- 
ing that  all  the  cii'cumstunces  had  been  exj)lained  to  the  mort- 
gagor had  not  been  discharged  (y)  ;  and  a  solicitor  will  not 
bo  allowe'd,  as  against  liis  client,  to  make  a  secret  profit  out 
of  a  transaction  in  which  he  is  professionally  concerned  for 
him(c).  But  except  in  cases  of  undue  influence  resulting 
fi'om  other  professional  connections  (^/),  tlio  rule  does  not 
extend  to  prevent  a  purchase,  by  a  solicitor,  of  his  client's 
property  in  respect  to  "which  he  has  not  been  professionally 
employed  (b)  ;  or  to  prevent  his  purchasing  by  auction  his 
client's  property  if  he  has  not  acted  for  him  professionally 
in  respect  to  the  sale  (c).  But  when  a  solicitor  has  once 
advised  upon  an  intended  sale  of  his  client's  property,  there 
is  a  diliiculty  in  holding  that  any  more  lapse  of  time  can  get 
rid  of  tlio  fiduciary  relation  ((/).  The  mere  employment  of 
another  solicitor  to  peruse  the  draft  conveyance  on  behalf  o  f 
his  client,  no  advice  being  afforded  respecting  the  terms  of 
the  an-angement,  will  not  be  sudicient  proof  of  the  fairness  of 
the  transaction  (c) ;  and  wliore  a  pm'chase  by  a  solicitor  from 
his  late  client  is  defended  on  the  ground  that  the  client  had 

(a)    TFilliamsv.  Moridfti/,  [ISll)  10  Boswdl,    (1886)    11    A.    C.    232;    55 

W.  R.  818  (V.-C.  of  Ir.).  L.   J.   Ch.   761.     See  also  Xutt  v. 

(y)  Frees  v.  Coke,  (1871)  L.  R.  6  Ch.  Ea.stvii,  1899,  1  Ch.  873 ;  68  L.  J.  Ch, 

645.  307. 

(:)  Ti/nrll  V.  Bank-  of  London,  {\S62)  (,/)  Sec  irolman  v.  Loi/,ies,  {18')4)  4 

10  H.  L.  C.  26  ;  31  L.  J.  Ch.  369.  D.  M.  &  G.  270  ;  23  L.  J.  Ch.  629 ; 

[a]  Stx)  MeVJurson  v.  irad,  (1877)  Gibb^   v.   Danid,   (1863)  3  D.  J.   & 

3  A.  C.  254,  2C3.  S.  479  ;   11  W.  R.  653 ;  Lord  Clumi- 

\A)  Jotics  V.  Thomaa,  (1837)  2  Y.  &  citrdvy.  ILmiitiff,  (18G1)  30Bcav.  175; 

C.   at  p.  519  ;  Edwards  v.  Mcyrick,  30  L.  J.  Ch.  8G5  ;  as  to  gift«,  Tomson 

(1842)  2  Ha.  at  p.  08  ;   12  L.  J.  Ch.  v.  Jiulge,  (1855)  3  Dr.  30G  ;  24  L.  J. 

49.  Ch.  785;  Seton,  6th  ed.  1101. 

(f)  AtistiH  v.  Chambers,  (1837)  6  Q.  [e)  King  v.  Sarertf,  (1853)  1  S.  &0. 

&   F.    1  ;    Laicrance    v.    GaUicorthy,  271,  311;  Shivery  v.  Kiiij,    ;i8o6)  5 

(1857)  3  Jur.  N.  S.  1049 ;  Coakt  v.  II.  L.  C,  627  ;  25  L.  J.  Ch.  482. 


Sect.  4. 
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n.«P  I 


P-—^'- 


Il4>Utia<i  of 
HiaqtuiifiMl 
foxrhmmr. 


Toeant  for 
lifp,  rxcTciae 

{■'•■•fa  ry. 


other  profowioiml  niwihtanco,  it  must  be  shown  that  the 
•olidtor,  who  intorvonwl,  was  fully  infonuod  ns  to  the  state 
of  the  vendor's  nfTiiirs,  and  the  vuluo  of  tlio  i.roperty  (/).  A 
fub*o«|uont  gift  of  the  proiH>rty  to  the  attorney  by  the  client 
will  not  validate  a  j»nvi<»us  voidable  sale  to  the  attorney, 
unlo»«  it  i«  RufTuiontly  clear  that  the  client  was  aware  of  its 
Toidohility  Uj).  Where  the  jmrchapo  is  fair  at  tlio  time  when 
it  is  made,  and  the  transaction  is  unimiteachalilc  on  other 
gToun.l.",  the  mere  circumstani-o  of  the  solicitor  having  subse- 
quently rr»8old  at  a  profit,  is  not  material  ;  nor  is  a  trifling 
deficiency  in  value,  such  as  may  reasonably  be  considered  an 
equivalent  for  inmiediate  payment,  and  for  the  risk  and 
exp«^nfo  of  an  ordinary  sale  Ui). 

The  rule  whirh  di>qualififs  a  solicitor  from  pm-chasingfrom 
his  client,  pending  the  relation  between  them  in  the  particular 
transaction,  applies  also  to  his  clerk,  wlio  has  been  profes- 
sionally concerned  for  the  client  (>). 

Tlie  sr»n  or  other  relation  of  a  trustee  or  other  disqualified 
perp<^^>n  may  in  good  faith  jiunhaso  on  his  own  account  ;  and, 
though,  when  a  tnistce  sells  to  a  relation,  the  relationship  is 
cttlculated  to  excite  a  suspicion,  which,  if  confirmed  by  any 
other  circumstance,  would  require  a  very  strong  case  to 
rrmovo  (/),  the  Court  will,  in  the  absence  of  fraud,  even 
decree  sf>ecific  performance  at  the  suit  of  the  purchaser  (/). 

A  tenant  for  life,  with  an  express  power  of  leasing  (»j), 
ond  a  mortgagor  with  power  of  leasing  until  entry  by  the 
mortgagee  (H),  have  been  held  entitled  to  lease  to  a  trustee 


(/)  CiW.  T.  /-tomW,  (1H63)  3  D.  J. 
4  8.  479;  U  W.  R.  653. 

(>;  ir«f<Tf  T.  Tfiom,  fl85C)  22 
Bc«r.  &47,  whrrr  the  gift  win*  by 
will:  and  rf.  Stymp  r.  Gah^,  1852) 
2  D.  M.  &  O. 
K2. 

(A^   Sptnrtr  r. 
Be«T.  673. 

<i)  JIoMav 


623  ;  22  L.  J.  Ch. 
Topham,  (1866)    22 


T.    /Vf«T»,    (I860;     28 


B«T.  J49;  29  L.J.  Ch.  7ftO. 


1^1  St-e  J'n-rab;/  v.  Ilobkoii,  (1847) 
2  Ph.  at  p.  201  ;  16  L.  J.  Ch.  499  ; 
John  V.  Jonen,  (1876)  34  L.  T.  570. 

(/)  Supr.  14th  cd.  C92  ;  see  Coles  v. 
Trfrotfiirk,  (1804)  9  Vcs.  234. 

(m)  Tf'iUon  V.  .SVir<-//,  (1 7C6)  4  Burr, 
at  p.  1979  ;  Cardif/nn  v.  Montaguey 
(1754)  Sug.  Tow.  8th  cd.  918;  ako 
Farwell  on  Powers.  2iid  ed.  p.  .'>64. 

(w)  Jinan  v.  llabgood,  (iSsO)  1 
John.  &  H.  222  ;  30  L.  J.  Ch.  107. 
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for  themselves,  but  this  doctrine  has  lately  been  doubted  and      Ch&v- 1. 

PITT  *'^*-    *■ 

certainly  will  not  be  extended  (o).     A  tenant  for  life  under  a  

settlement,  whose  consent  is  requisite  to  the  exercise  of  a 
power  of  sale  by  the  trustees,  may,  nevertheless,  purchase 
from  them  under  the  power  (p  ;  but  this  is  an  avowed 
exception  from  the  general  rule  ;  and  was  so  decided  by 
Lord  Eh/on,  on  the  ground  of  its  being  dangerous  to  unsettle 
the  practice  of  conveyancers  (y)  ;  but,  though  the  power  of 
consenting  to  or  requesting  a  sale  by  the  trustees  may  be  re- 
garded as  given  to  the  tenant  for  life,  for  his  own  benefit,  and 
not  as  constituting  any  fiduciary  relation,  he  is  not,  it  would 
seem,  in  the  same  position  as  a  stranger  as  regards  the 
absence  of  obligation  to  communicate  what  he  knows  re- 
specting the  value  of  the  property  {>•)  ;  and  the  tenant  for 
life  under  an  express  power  of  sale  cannot  sell  to  a  trustee  for 
himself,  nor  can  he  either  sell  or  lease  to  himself  directly  (rr). 

Under  the  S.  L.  Act,  1890  (.v),  the  trustees  of  the  settle-  Of  S.  L.  Act 

p       T  p      •  £       ^  £  powers. 

ment  now  represent  the  tenant  for  lite  m  cases  oi  sales  oi 
settled  land  to  him,  or  purchases  of  land  to  be  comprised 
in  the  settlement  from  him.  "Under  the  S.  L.  Act, 
1882  (/),  the  tenant  for  life  exercising  the  powers  of  the  Act 
is  placed  in  the  position  of  a  trustee  for  the  parties  entitled 
under  the  settlement.  The  tenant  for  life  cannot,  therefore, 
grant  a  lease  at  the  expense  of  the  remainderman  either  to 
'himself  or  to  himself  jointly  with  others  {k). 

Nor  does  the  first  class  of  cases  include  mere  bare  trustees ;  As  to  pur- 

.     chase  by  drj" 

e.f/.,  a  trustee  to  preserve  contingent  remainders  (.r),  or  (it  is  trustees. 

(o)  See  per  Farwell,  J.,  lioi/re  v.  apply  to  leases. 
Edhrookf,  190.3,  1  Ch.  at  p.  843 ;    72  (/)  S.  53. 

L.J.  Ch.  547.  (f/)  Sutherland  V.  S.,  1893,  3  Ch. 

(p)  Howard     v.     Ducauc,     (1823)  169;    62   L.   J.  Ch.  946;    Boyce  \. 

Turn.  &  R.  81.  Edbrooke,  1903,  1  Ch.  836 ;   72  L.  J. 

(q)  S.  C.  at  pp.  8G,  87  ;    Grotfr  t.  Ch.  547.     And.  a  lease  by  a  ttni.ant 

JTugfll,  (1827)  3  Russ.  428.  for  life  in  consitloration  of  a  bribe 

(r)  Bicroti.soii   v.    Talbot,    (1870)    6  will  be  set  aside:  (7((7H(///;- v. /?»</<//' y, 

Cb.  32,  37,  38.  1897,    1    Ch.    315  ;    66    L.   J.    Ch. 

(t)   Groier  v.   Ilugell,   sup.;  Far-  214. 
•well,  Pow.  2nd  cd.  564.  (.r)  Farkes  v.  Tl'liite.  (1805)  11  Ves. 

(«)  S.  12.     This  section  does  not  209,  226. 

P.       VOT..  I.  K 
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Ck^r,  r.  eonovireil)  a  tnwtoo  to  bar  dower,  or  of  n  tomi  for  years 
anigiUHl  to  attend  the  inheritance,  or  of  a  mere  outstanding 
Irpnl  wtnte,  or  a  tnutoo  of  any  description  who  cannot 
jKKk^lhly  dcrir*'  in  tln'  transaction  nny  advantage  from  his 
fiduciary  chani' tor    >/\  and   tluis   conies  within   the  second 

cUm  of  CMOS. 

Nor  15  a  tnisl'C  or  agont  incapable  of  purchasing  from  his 
erttuiM  que  tru»i  or  employers,  ;^c.,  if  they  bo  mi  jurin  (z)  ; 
but,  in  any  nuch  coao,  the  Court  looks  at  the  transaction  with 
o  ■     '  ')  ;  and  the  question  to  be  determined  is,  not 

V  ■  : iro  is  fair,  hut  whether  the  punhaser,  having 

held  a  confidential  situation,  previously  to  the  purchase,  hafl, 
ot  the  time  of  the  purchase,  shaken  off  that  character,  by  the 
oonscnt  of  the  othor  parties,  freely  given,  after  full  infor- 
mation, and  has  bargained  for  the  right  to  purchase  (A)  ;  and 
the  burden  of  proving  the  propriety  of  the  transaction  is  laid 
upon  the  tnLstee  (r).  So,  where  the  sale  by  auction  is  in  fact 
conduct «^1  by  the  beneficiary,  a  i»urehase  at  an  adequate 
price  by  the  trustee  for  sale  may  be  supported  (r/),  if  the 
eeniui  que  iriint  so  acts  as  to  render  it  inoquitablo  to  dispute  the 
ToHdity  of  the  transaction. 


P"****""  *7         In  the  case  of  a  trust  for  the  benefit  of  creditors,  it  is 

cndilon' 

tra«u«  f or       doiibtftil  whether  the  eonsent  of  the  majority  will  bind  the 

minority,  so  ris  to  render  valid  a  purchase  by  tlic  trustee  for 


V.  n»uh,  (1824)  1  Sim. 


ftSCMi:  2L.  J.Ch. 


132. 

■i<-il,  l\9,(S\)  9 
V.  Errinijfon, 


V 

(I'  il^. 

•IT.  Gardwr,  (1743) 
Bog.  l«th  rd.  C91 ;  Murfthy  r.  O'Shra, 
(l»li,  2  Jo.  4  I^t.  422,  429  ;  riotr- 
rifkt  T.  Umhtrt,  (1885)  52  L.  T. 
644. 

(*)  Stt  Ex  p.  J 0mm,  (1803)  8  Vm. 
•t  p.  aS3  ;  /Vn/on  ▼.  Ihnntr,  1 1 8.5C) 
23  B«iT.  285;  JiulU^  r.  Jf.,  1876) 
2  Ch.  D.  190;  45  L.  J.  Ch.   401  : 


Plotcrifflit  V.  Lambrrt,  tup.  ;  T>oiigan 
V.  Mitrphrrton,  1902,  A.  C.  197;  71 
L.  J.  r.  C.  62. 

(r)  Tfilliftmi  V.  Seott,  1900,  A.  C. 
499 ;  69  L.  J.  P.  C.  77*. 

(«/)  Soo  Colft  v.  Trccothick,  (1804)  9 
Vwi.  231,  and  cf.  Inglt  v.  Richnrdn, 
(I860)  28  Boav.  361. 

(#)  Sco  T^ord  Elilon's  remarks, 
Exp.  Laeey,  (1802)  6  Ves.  628  ;  Kzp. 
Braumont,  (1S34)  1  M..nt.  &  Ayr.  304 ; 
3  L.  J.  Bk.  4') ;  />  p.  Thuaitr;  (1834) 
1  Mont.  &  Ayr.  323;  3  L.  J.  ^.  S. 
Bky.  48  ;  and  Hrig.  llth  od.  692  ;  but 
ece  Exp.  Dayf.  (1819,  4  Mad.  459. 
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The  solicitor  of  a  beneficiary  lias  no  general  authority  to      Chap.  l. 
authorise  a  purchase  b}'  the  trustee  (/). 


Solicitor  can- 

A  trustee  cannot  get  rid  of  his  incapacity  by  resigning  f..rbeuc- 
the  trust  or  confidential  situation;  for  he  would  still  retain  t^^'^P'  ,. 
the  knowledge  acquired  while  in  ofiice  (r/).  of  trust 

immatemL 

The  circumstance  of  a  trustee  or  agent  purchasing  secretly  Secret 
in  the  name  of  a  third  person  is  indicative  of  fraud ;  and  the  ^^^^  ^**^" 
sale  will,  as  a  general  rule,  on  that  ground  be  set  aside  (//). 

Wliere  the  beneficiaries  or  any  of  them  are  not  of  full  rurcliaso 
age,  a  purclia?;e  bv  a  trustoe,  who  comes  within  the  restric-  ^hen  bt-ne- 
tive  rule,  can  be  safely  effected  only  under  an  order  of  the  fi^'""/''  "'"^ 

'  *'  "^  not  of 

Court  ;  which  order  will  not  be  made  unless  to  the  evident  ^^^  ^s«- 
advantage  of  the  trust  (/).     A  purchase  by  a  trustee,  made 
without  this  precaution,  cannot  be  supported  even  by  evidence 
of  the  best  possible  terms  having  been  secured  for  the  bene- 
ficiaries (k) . 

The  trustee  or  other  person  purchasing  while  uudor  any  Ri.-k  incurrc-J 

incapacity  of  the  second  description  may,  on  the  requisition  ficjpji^baser. 
of  any  of  his  beneficiaries — including  all  persons  interested 
in  the  estate  before  the  sale  (/)  and  their  representatives — bo 

compelled  to  ( 1  j ,  reconvey  the  estate,  if  ho  has  not  resold  He  may  be 

it  (ni)  :  (2),  let  it  be  put  up  for  sale,  and  reconvey  to  another  reconvey; 

purchaser,  if  a  better  can  bo  found ;  but  if  not,  keep  it  (n)  :  ^^  ^^^  ^^!^ 

or  (3),  if   he  has  resold  it  at  a  profit,  to  account  for  such  or  to  account 

p^«t(»)-  11'^!:'""° 

(/)  J)oinie.s  V.  Grazchrool;  (1817)  3  32  Bear.  327. 

Mer.  at  p.  209.  (/■)  Aberdeen    R.    Co.    v.    Biaikie, 

iff)  Ex  p.  Jamco,  (1803)  8  Ves.  352;  (1854)  1  Maoq.  at  p.  472. 

and  see  Carter  v.  Falmer,  (1841)  8  C.  (/)  Exp.  Murgan,  (1806)  12  Ves.  6. 

&  F.  657.  (»«)  Ex  p.  Laccij,  (1802)  6  Ves.  627  ; 

[h)  Lord    JIardwicke    v.      TVnioM,  and  see  Hamilton  v.  Wright,  (1842)  9 

(1798)  4  Vc.H.  411  ;    I.euis  v.  llillman,  C.  &  F.  111. 

(1852)  3  II.  L.  C.  G07,  630  ;  Ingle  v.  {u)   Ex  p.  Reynolds,  (1800)   5  Ves. 

Riehard.1,  (1860)  28  Benv.  301 ;  Dunne  707  ;  Lifter  v.  L.,  (1802)  6  Ves.  631  ; 

y.  English, {\%'1\)\^1:aI.  bl\\  McVher-  Ex  p.    Hughes,   (1802)  6  Ves.    617; 

ion  V.  Watt,  (1877)  3  A.  C.  254.  Randall  v.  Errington,  (1805)  10  Ve«. 

.     (.)  See  Campbell  v.   Walker,  (1800)  423. 

6  Vc.««.   681  ;   Fanner  v.  Lean,  (1863)  (o)  Fox  v.  Maekreth,   (1788)   2  Br. 

e2 
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rUp  1.  Ajid  ft  8ub-puroho*or  or  mortgagoo,  buying  or  lending  with 

—   notiiw  of   the   circunistancos  creating  the  imapacity  in  the 

luil  pun-hoAor,  i«  in  the  same  preJicanient,  if  tho  originiil 

• '  imjx'ivhoj  (/>)  ;  tliough  it  has  hoon  suggested  that,  if 

IS.  l«<  iiiiT»'ly  lluit  of  an  avowed  purchase  hy  a  trustee  from 

hi«  U»nofii'iario«,  a  suh-purchaser  or  mortgagee  wouM  not  he 

liahl««  unIc«A  ho  Imd  notice  of  circumstances   rendering    it 

*■      '  * '      /).     In   many  doubtful  cases,   his  security  would 

;  y  dt'pond  upon  his  liaving  the  legal  estate. 

In  thefir>t  of  the  above  cases,  the  purchaser  will  be  credited 
with  hi.s  original  purchase-money  and  interest  at  £4  per  cnif., 
and  all  sums  expended  by  him  in  substantial  uuprovoments 
(uulcAs  ho  have  been  guilty  of  actual  fraud)  (r),  as,  in  one 
caj*o,  buildings  eroctc<l,  and  inclosiircs  made  {»),  or  in  re- 
pairs (f) ;  and  interest  from  the  time  of  tho  advances ;  and 
will  bo  debited  with  rents  received  by  him,  an  occupation 
rpnt  for  any  part  occupied  b^'  himself  (//),  his  receipts  for 
tho  sale  of  timber,  &c.,  and  also  with  tlie  estimated  amount 
of  deteriorations  (if  any)  (r) ;  but  ho  will  not  be  charged  with 
interest  on  rents  and  profits  (y). 

In  in.iking  the  above  estimates,  buildings  pulled  down  will, 

C.  C.  400  :  2  ^^^l.  k  T.  L.  C.  7th  cd.  ( ;,)  Cook^on  V.  Lre,  (1853)  23  L.  J. 

709;  and  caawi  cit«l   in  Lwt  noto;  Ch.  473. 

the  rule  U  the  wime  though,  bb  in  (,y)  See  Sag.  1  Ith  ed.  695. 

tho  CMC  of  Kharfn.  stork,  &v.,  oinii-  (,)  liaiiffh  v.  Pricr,  (1752)  1  Wil«. 

Ur    prop.rtT    r«n     i^    punhaMc-d  :  320 ;  «oo  y/oifr// v.  //.,  (1837)  2  My. 

^                                            (1S2'-';  3  Si.  &   C.    478;  and  Turnr,  v.  Trrhiniy, 

'                                          '"irtw,   (1831)  (1841)  12  Si.  49;   10  L.  J.  Ch.  249. 

2    l>um   it.    C.    inn.     But  wh.-re  an  (*)   York  limUUngi  Co.  v.  Mackenzie, 

•gwJt  for  purchaM-  hafl  i-.ld  hi*  own  (1795)  8  Bro.  P.  C.  66,  71. 

property  to  hi«  principal,  the  lattf-r'a  (/)  Ex  p.  llugh»,  (1802)  6  Vea.  617. 

only  rnn^y  U  pn>bably  rcaci^ion  :  Noc«»wir)-  repairH   are   allowed   for, 

n*  r.p.  DrUcn  a.,  (1885)  29  Ch.  I).  even    in  c^b  of   fraud:    Jiaugh    y. 

.9^  .   5«   L.  J.  Ch.  217,  822  ;   Lady-  PrUr,  »up. 

V-H  ^."'^^  '"**  \  ""'"'"'•  ^'^*"'  '•'  (")  ^^  P-  •^'"'•'".  (1803)  8  VcH.  337. 

Ch.    D   400  :  56  L.  J.  t-h.  25.  684  ;  (^)  ^>  p,  j),„„,tt,  (1805)   10  Voe. 

X*   ZWy    /Vrrf./    GoM    .V,nr,    1901,  at  p.  401. 

1  Ch.  682;   70  L.  J.  Ch.  l';;, ;   Jtur.  („)  sM»lone   and  llai^h   Moor,  *c. 

W  T.  f^rU,  1902.  A.  C.  83 ;  71  L.  v.  Kd.y,  1900.  1  H..  167  :  09  L.  J. 

''•*-^*'  Ch.  73. 
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if  incapable  of  repair,  he  valued  as  old  materials,  but  other-      Cliap.  i. 


wise  as  buildings  standing  (z) . 

If  nothing  is  due  to  him,  he  must,  of  course,  give  up  his 
purchase  without  rocei\'ing  any  further  consideration  (a). 

Wliere  the  decree  directs  a  reconveyance,  and  au  account,  Mu^t  recon- 
and  payment  of  the  balance  to  the  purchaser,  but  does  not  in  y^^^^  d°Tco 
terms  g-Ive  him  a  lien  for  such  balance  upon  the  estate,  the  {{'^■''*  ^"™  ^ 

o  '■  '  lien  for 

reconveyance  must  be  made  at  once,  without  waiting  for  the  balance  due. 
accounts  (/>).     A  solicitor  purchasing  from  his  clients,  who  jeSl.^     ^'^^ 
were  trustees  for  sale,  has  been  compelled  to  produce  the  title 
deeds  before  payment,  though  ho  alleged  that  the  early  title 
was  detective,  and  on  that  ground  resisted  production  (c). 

The  estate,  if  put  up  for  resale,  will  be  put  up  at  the  Terms  of 
amount  due  to  the  purchaser,  ascertained  as  just  men- 
tioned (</),  and,  if  there  is  no  advance,  he  must  keep  the 
estate ;  in  one  case,  where  permanent  improvements  had 
been  made,  it  was  put  up  at  its  improved  value,  subject  to 
the  question  whether  he  should  be  allowed  the  amount  of 
Buch  improvements  (e). 

In  the  case  of   a   resale,  the  beneficiaries  cannot,  if  the  Estate  not 
estate  were  bought  in  one  lot,  insist  on  its  being  put  up  in 
several  lots  (./),  nor,  it  is  conceived,  allotted  otherwise  than 
as  it  was  bought ;  to  ofPect  the  change  they  must  take  it  off 
the  i)urchaser'8  hands  on  the  terms  above  mentioned  Oj). 

The  third  rule  would  extend  to  a  purchaser  who,  by  sale  of  PurtliaAor 

,  .,,.  iPi-  must  account 

wood,  mmerals,  «.vc.,  had  more  than  repaid  lumseLt  nis  pur-  for  the 
chase-money,  expenses,  and  interest  (//) ;  or  who  had  made  a  fr1,m°Mm"° 
similar  profit  by  merely  letting  the  property  (which  in  the 

(:)  Jtobinson    v.    Jiidlc;/,    (1821)  G           (</)  Ex  p.   Hughes,    (1802)  6  Vcs. 

Mad.  2.  617. 

(a)  Gremlatp    v.    King,     (1840)  3           [r)    Williamson  v.   Scaber,   (1839)  3 

Beav.  49 ;  9  L.  J.  N.  S.  Ch.  377.  Y.  &  C.  717. 

(A)    Trevelyau  v.   Charlrr,  (1846)  9  (/)   /.xjj. /am^»,  (1803)  8  Vo8.  337. 

Beav.  140.  (g)  Sup.  p.  52. 

(r)   Shalleross  v.   Jftatrr,  (1849)  12  {h)   York   Buildings    Co.     v.     M,i(- 

Beav.  272.  kmtu,  (1796)  8  Br.  P.  C.  42,  71. 


M  m^rKiCTioxs  on  ukxkk.m.  cai»A(  ii  v 

Ckmf.  f.      mio  of  unox|)octod  public  improvements  might  often  easily 


Uw*.  4 


hapix^n  in  the  course  of  o  few  years,  though  the  original 
prico  woro  i-<rf«x?tly  fair)  ;  it  is  apprehended  that,  in  oitht-rof 
i\u-so  itMW,  ho  would  have,  not  only  to  reconvey,  hut  also  to 
pay  th"  hrtlnnco  found  due  from  him  (i). 

\*r.»'.    .  it,  111  iiu;  'n   lii.'  above  cases,  the  purchabur  has  paid  pur- 

„   cha.-40-monoy  into  Court,  and  it  has  boon  invested,  he  will 
noithur  gain  nor  suffer  by  a  rise  or  fall  in  the  funds  (A-). 


la  1 


lf».r.  .  Of  course,  if  the  bLnofuiarics  on  beiug  made  cognisant 

I'  t*'  -  '.'r^  of  tho  facts,  de<line  to  interfere  with  the  transaction,  the 

rr.»,  '.k.  !>.•  (njstte  or  otlior  incapacitated  i»urchaser  ma}'  retain  the  benefit 

fiuycLuc.  of  it,  however  advantageous  it  may  be  (/). 

C«<».  As  a  general  rule,  a  trustee,  though  free  from  fraud,  must 

jioy  tho  co6t«  of  a  suit  occasioned  by  his  improper  dealing 
witli  tho  estate  (;//)  ;  such  is  tho  almost  invariable  practice 
wh«To  th«'  l>en«'ficiarifS  are  infants  («) ;  in  other  cases, 
liuwever,  the  rule  is  sometimes  relaxed  where  tho  trustee  is 
fre«»  from  all  moral  blame  (o) ;  and  in  one  instance  it  seems 
ho  was  even  allowed  to  receive  a  sum  on  account  of  costs  (p). 

Tim*-  •ll.  wr^l       3i[ero  lapse  of  time,  except  where  it  is  a  statutory  or  positive 

luf^  *J.c.     ^      bnr   to  relief,    is  only  evidonce  of   acquiescence  (y)  ;    but  a 

beneficiary  wishing  to  imi>each  a  sale  must  do  so  within  a 

reasonable  time  (/) ;  which,  as  a  matter  of  fact,  is  generally 

'I,  .V.  ' . ,  anfi  M*   /.>  p.  lliighti,       ilcr.  200. 
(ISOij  6  Vwi.  C'JJ,  and  tho  decro©  iu  (7)  Life  jiMtoeiation  of  Scotland  v. 

ArraMi  T.  rUrkMon,  (1812)  2  Ha.  at  Hxddal,  ISGT  3  D.  F.  &  J.  68.  Ab 
p.  \'*>  \  4  Tin    07.  to  what  i«  acquieeconco,  see  Jicdgrat« 

V.  Hurd,  (1881)  20  Ch.  D.  I ;  61  L.J. 
Cb.  113  ;  Df  ntuschr  V.  Alt,  (1878)  8 
Ch.  D.  286,  312  ft  *<q. ;  47  L.  J.  Ch. 
3^6.  A«  to  the  difference  between 
arquioftconce  and  laches,  see  Oood- 
crc's  R.  r.  4th  cd.  438,  and  Archhold 
V.  fkuUy,  (1861,  9  H.  L.  C.  360,  383. 
(r)  Chalmer  v.  JiradUy,  (1819)  1  J. 
k  W.  61  ;  Lord  fiiltry  v.  Rhoadtt, 
(1827)  1  Bli.  N.  S.  1  :  litadtn  v.  Kxny, 


^^  ■..  s.-??. 

1   FUnv. 

371. 

(■• 

;  Suv   1  It} 

.  .J.  695 ; 

riovriijht 

T.  Urn 

•2  L.  T. 

646. 

'  H 

.s- 

..  n*lk«r, 

(1807)  13 

v«. 

601. 

(•- 

Itmktr  T.  Cmrter,  (1835)  1  Y.  4  C. 

2M; 

4  L.  J.  N. 

S.  Ex.  £q 

.  12. 

{P] 

1  i>Nrw»  T. 
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less  than  the  time  allowed  by  the  Statute  of  Limitations  (.s)  ; 
thougli  independently  of  statutory  limitation,  no  positive 
limit  of  time  can  be  imposed,  and  each  case  must  be  governed 
by  its  own  circumstances  (/).  A  delay  of  eighteen  years 
has  been  hold  to  be  an  implied  confirmation  of  the  trans- 
action (u)  ;  ten  and  eleven  years  have  been  held  insufficient  in 
the  case  of  an  individual  (j-)  ;  and  twelve  in  the  case  of  credi- 
tors (//)  ;  but  the  general  tendency  of  modern  decisions  and  of 
recent  legislation  is  more  and  more  to  discourage  stale  demands; 
and  wherfe  there  are  other  circumstances,  showing  acqui- 
escence, beyond  the  mere  lapse  of  time,  a  short  delay  will  be  a 


Chap. L 
Sect.  4. 


A  longer  time,  however,  is  allowed  Clafises  more 

1  favoured  than 

to  a  class  of  persons,  e.g.  creditors,  than  would  be  allowed  to  individuals. 


sufficient  bar  to  relief  (~) , 
to  a  class  of  pers 
an  individual  (o). 


And  time   will   nut    run    against  a  beneficiary  until  he  From -what 
is  sui  Juri.'i  (i),  and  aware  that  the  trustee  was  improperly  begins  to  run. 
the  purchaser  (c) ;  nor  will  it,  in  general,  run  against  him, 
so  long  as  his  interest  is  contingent,  or  reversionary  (f/),  or  (in 
particular)  dependent  on  the  will  of  the  purchasing  trustee,  or 


(1852)  9  Ha.  at  p.  532  ;  22  L.  J.  Ch. 
Ill  ;  Baker  v.  Head,  (1854)  18  Beav. 
398;  aff.  3  W.  R.  118. 

(j.)  Mome  V.  Jioi/a!,  (1806)  12  Vcs. 
374. 

-  (<)  Per  L.  J.  Turner,  in  Graky  v. 
Moushif,  (1859)  4  D.  &  J.  78  ;  28 
L.  J.  Ch.  620  ;  see  Rcdgraviy.  JIurd, 
(1881)  20  Ch.  D.  1  ;  51  L.  J.  Ch. 
113. 

(»/)  Gregory  v.  G.,  (1815)  G.  Coop. 
201  ;  Jac.  631  ;  Champion  v.  Iti'/bi/, 
(1830)  1  Ru9S.  &  M.  539:  Harcourt 
V.  in,ilf,  (1860)  28  Beav.  303;  30 
L.  J.  Ch.  681 ;  lianccll  v.  B.,  (1865) 
31  Bouv.  at  p.  375  ;  see,  too,  Siu'jram 
V.  Kni.jht,  (1867)  3  Eq.  398  ;  30  L.  J. 
Ch.  310  ;  varied  on  app.  2  Ch.  028. 

(x)  Uall  V.  Xoye»,  (1792)  cited  3 
Vee.  748  ;  3  Bro.  C.  C.  483 ;  Murphy 
V.  O'Shea,  (1845)  2  Jo.  &  Lat.  422  ; 
NuU  V,  Eiuton,  1900,  1  Ch.  29  ;  09 
L.  J.  Ch.  46. 


(y)  AiivH.,  cited  6  Ves.  632. 

(z)  Wright  v.  Vuuda-plank,  (1856) 
8  D.  M.  k  G.  133 ;  Harston  v.  Teni- 
sou,  (1882)  20Ch.D.  109,  per  Fry,  J., 
117  ;  51  L.  J.  Ch.  645. 

[a]  Ifhichcotf  V.  Laicretue,  (1798,  3 
Ves.  740  ;  Yurk  Buildiuga  Co.  v.  Mac- 
kenzie, (1795)  8  Br.  P.  C.  42. 

(6)  Lcwin,  10th  od.  664  ;  Campbell 
v.  Walker,  '1800)5  Ves.  078,  682. 

(f)  Chahner  v.  Bradley,  (1819)  IJ. 
&  W.  51 ;  Charter  v.  Treielyan,  (184 1) 
11  CI.  &  F.  714. 

((/)  Gowland  v.  De  Faria,  (1810) 
17  Ves.  20  ;  Duke  of  Leeds  v.  Lord 
Amherst,  (1846)  2  Ph.  117;  10  L.  J. 
Ch.  6;  Browne  v.  Cross,  (1851)  14 
Beav.  105;  Hope  v.  Liddell,  (1855) 
21  Beav.  183 ;  25  L.  J.  Ch.  90  ;  Ltfe 
Association  of  Scotland  y.  Siddal,  (1861) 
3  D.  F.  &  J.  68  ;  but  ef.  Xuft  v. 
£asion,  1899,  1  Ch.  873  ;  1900,  1  Ch. 
29:  09  L.  J.  Ch.  46. 
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of  ft  piuiy  implicnttHl  in  the  broach  of  trust  (<•) ;  for  in  the 
funuiT  iMf>  he  hoa  no  oihHiuato  motive  for  incurring  the 
ox|*niM)  uf  ntt.'mi>ting  to  imiK-mli  the  sale,  an.l  in  the  hitter 
ho  i«  uml.T  a  ainnt  induc^'ment  not  to  do  so ;  but,  though  he 
it  not  bound  to  assort  his  title  until  it  comes  into  possession, 
the  more  cinumstanco  of  his  interest  being  reversionary  does 
n.  •  •  '  'iin  incapable  of  assenting  to  a  breach  of  trust  (./) ; 
aj;  .  ,  tl,..  rule  is,  that  the  onus  lies  on  the  party  relying 

on  acquie«*conco  to  prove  the  facts  from  wliich  the  consent 
of  the  K-nofuiary  is  to  be  inf.-rr.d,  yet  there  may  well  be 
OMM  in  which,  from  great  lapse  of  time,  such  facts  ought  to 
bo  presumed  (y). 

It  doo«  not  appear  that  i.overty  is  in  itself  an  excuse  for 
laefir»  (A) :  though  it  would,  probably,  have  an  effect  upon 
the  Court  if  united  with  other  circumstancses  (i). 

(  A   1-noficiary  may  confirm  a  voidable  purchase   by   his 

• '  _  trui»li-',  A.C.  ;  but,  to  make  his  confirmation  binding,  he  must 

be  of  full  age  (X-),  fully  aware  of  the  material  facts  (/),  of  his 
right  to  imp<«ach  the  transaction  {ni),  and  of  the  legal  con- 
sefjuencos  of  his  confirming  it  [n)  ;  ho  must  be  under  no  undue 
intiuenco,  the  confirmation  must  bo  a  solemn  and  delibe- 
rate oct  (o),  free  from  any  pressure  resulting  from  the  original 

(♦)  RUtrtt  T.  Tumtall,  (1844)  4  Ila.  4  My.  &  C.  41  ;  Skottoice  v.  William; 

247  ;  14  L.  J.  Ch.  184.  (1861j  3  D.  F.  &  J.  535  ;    miliatrur. 

(/)   W*  A^'^tatton  of  Srotlanii  T.  fko((,  1900,  A.  C.  at  p.  605  ;  69  L. 

SuUml,  (1861)  3  I).  F.  4  J.  58  ;  and  J.  P.  C.  77. 

M«  rvmarka  of   Tamer,  L.  J.,   on  (»•)  Cttmi.  t.  C,  (17211  1  P.  Wou. 

Jod^ment  in  Bnum*  v.  (rou,  (1861)  727  ;  Horh*  v.  O'Brien,  (1810)  1  Ball 

14  Iloar.  105.  k  B.  330,  340;  Marker  r.  M.,  (1851) 

IVr    Lord    CampWU    in    /../.  «  "«•  »t  P-  16  ;  20  L.  J.  Ch.  240. 

cmp/SttJUmJ  T.  S,dJ4il,  tup,  '")  CofUrrll  v.  CholmtUy,  (1830)  I 

..     .V  €.  ;  RoUrU  r.  T>.h»UU,  ,up.  «"-•  A^'  M.  418  ;   Murray  v.  Painter, 

.    „    '  (1806)  2  8rh.  4  L.  475. 
(0  Crwrry  T,  (?.,  (1815)0.  Coop.  ,      ,.  ,  ,,       ,     ,,-,„>    , 

*'  '     '  "  '  *^  (o'    f arpentrr   v.    Ilfrtot,    (1/59)    1 

301 ;  umI  M*  Ohttr  t.  Omrt,  (1820)  ^l  „._     r^  ^    ,  l 

'  '\         I  rA.^^i:  Ik  Montmorency  y.Leteretix, 

II  Pri.  1 68.  ( 1 8  <  0 )  7  CI .  A:  F.  1 88  ;  Salmon  v.  CutU, 

(*)  Cmmph^ll  T.    n'Mller,   (1800)   6  (1850)4  DeO.  IS.  125;  aff.,  (1852) 

V~   .-.TH.  682.  16  Jup.    G23;    21    L.   J.    Ch.    TbO; 

h«lmur  r.  Brmdiry,  (1819)  I  J.  Great  Luxfmbitry  R.  Co.  v.  Magnay, 

4  W.  .;!  .    Wtddrrbfrn  x.  If'.,  (1838)  (1858;  25  Bear.  586,  -where  pending 
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transaction  (p),  and,  in  the  case  of  a  plurality  of  beneficiaries      Chap.  I. 
it  must,  to  be  effectual,  be  the  act  of  all  (7),  as  a  majority  '■ 


cannot  bind  the  minority ;  not  even  in  the  ease  of  a  public 
company,   in   respect    to   matters   not   so   provided   for  by 
the  deed  of  settlement  (r).     Conduct,  or  language,  on  the  Acquiescence 
part  of  a  beneficiary  avIio  is  of  full  a^'o,  and  wliicli,  had  it  tiun  dLstiu- 
occurred  upon,  or  previously  to,  the  commission  of  the  breach  fc'*^'i*-*<i- 
of  trust,  might  have  amounted  to  acquiescence,  and   have 
precluded  him  from  all  right  of  complaint,  may,  if  it  occur 
subsequently  to  the  breach  of  trust,  be  ^vholly  insufficient  to 
confirm   the   transaction,   or    to    release    the    trustee   from 
liability  (.s). 

A  married  woman  may,  as  regards  her  separate  property,  A  married 

..  .  ...  I'-ii  If.   ^V'-'in'iii  may 

not  subject  to  any  restramt  aganist  anticipation,  bind  herself  bind  herself 
by   acquiescence,    just   as   if    she   were   unmamed  {()  ;    but  e«?ei^e"a8 
whether  she  can  do  s(j  when  she  is  restrained  from  anticipa-  r^^'ards  her 

*         separate 

tion,  has  been  questioned.  In  one  case  {u),  in  which,  how-  estate, 
ever,  it  was  not  necessary  to  decide  the  point.  Turner,  L.  J., 
doubted  whether  the  restraint  against  alienation  would  protect 
a  married  woman  against  the  rules  of  the  Court  as  to  lapse 
of  time  and  acquiescence,  but  it  seems  doubtful  whether  tliis 
view  would  now  prevail.     The  protection  afforded  by  this 

a  suit  impeaching  the  purchase  by  cxation  of  Scotland  v,  Siddal,   (1861) 

the  trustee,  the  beneficiary  sold  the  3  D.  F.  &  J.  53 ;  De  Buxschc  v.  All, 

property.  (1878)  8  Ch.  D.  at  p.  312  el  acq.  ;  47 

(p)  Crowe  V.  Ballard,  (1790)  3  Br.  L.  J.  Ch.  381. 

C.  C.    117;    If'ood  V.  Downes,  (1811)  (<)  Joties  v.  IIiggut»,  (1866)  2  Eq. 

18   Ves.    121;     Wiseman    v.    Bcake,  538;  3.'>  L.  J.  Ch.  403 ;  the  dicta  of 

(1690)  2  Vem.  121;  Scott  v.  Davis,  theM.  R.  in  2)</nV.vv. /fw/y,«6»i,  (18.5S) 

(1838)  4  My.  &  C.  87.  25  Beav.  atp.  187  :  27  L.J.  Ch.  449,  if 

(7)  Ex  p.  Lacty,  (1802)  6  Ves.  G26  ;  meaning  more  than  tliis,  \'\z.,  that  a 

Tonimey  v.  White,  (1850)  3  H.  L.  C.  married  woman  cannot  impeach  for 

49.  her  own  benefit  her  own  fraudulent 

(r)  Clay  v.  Rufford,  (1852)  5  De  G.  act,  are  not  reconcileable  with   the 

&  S.  768.  later  authorities.    See  now  M.  W.  P. 

{»)  Mumh    T.    Cocker, II,    (1839)    5  Act,  1S93,  s.  1. 

My.  &  C.  178.  218;    9  L.  J.  N.  S.  (m)  Derbishire   v.    lliwie,    (1853)    3 

Ch.  153  ;    and  see  Ihike  of  Leeds  t.  D.  M.  &  G.  80,  113  ;  but  see  Darics 

Earl  of  Amherst,  (1846)   2  Ph.  123;  v.    Jfodysoii,    sup.;    Cine   v.    Carew, 

16  L.  J.  Ch.  6  ;    and  rhillips.n  v.  (1859)  I  John.  &  H.  205  ;  28  L.  J. 

Gatly,  (1848)  7  Ha.  5IG;  /.•/>  -/«o-  Ch.  683. 


W  |{l>TUItTlUNS  ON  GENKRAL  CAI'ACITV. 

Hm^  I  fMinuut  ha«  Wn  hold  to  c\om])t  the  soporato  estate  ^till  in 
tho  haud«  of  iho  trustcos  fn>ra  liability  to  reiiluco  other 
•rparsto  cetnto  comprist^l  in  the  sanio  settlement,  and  which 
the  married  woman  had  fraudulently  dif^poeed  of  (x).  T^nder 
th«  T.  Act,  1H9.'),  8.  45  (//),  the  interest  of  a  married 
woman  subjoet  to  a  restraint  on  anticipation  maj  bo  im- 
pounded to  imlemnify  a  trustee  who  luis  couimitted  a  breach 
of  trunt  at  Iwr  iii-ti:.''ati"ii  or  nqucst,  (<r  with  her  consent  in 


(#)  niw  T.  Ctme,  (IS60)  1  John.       Clt.  256. 
4  II.  306  ;  2H  L.  J.Ch.6S6;  StamUy  (y)  K  pUcing  8.  G  of  T.  Act,  1888. 

T.  &,  (l»78)  7  Ch.  D.  689  ;  47  L.  J.       See  Lcwin,  loth  od.  IIJI,  1122. 


(     '^9     ) 
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SALES  AND  PURCHASES  BY  FIDL'CIARY  VENDORS  AND 
PURCHASERS. 

Under  the  term,  fiduciary  vendors,  we  may  include  "Fiduciary 
agents  for  sale,  trustees  in  Lauki'uptcy,  mort<,Mgocs  with  ^*^°*^""-" 
powers  of  sale,  tenants  for  life  selling  under  the  S.  L. 
Acts,  persons  selling  under  the  special  authority  of  the 
L.  C.  C.  Act,  184'i>,  and  other  similar  Acts  (and  who  may 
be  conveniently  described  as  statutory  owners  (n)  ),  and, 
lastly,  trustees  selling  in  pursuance  of  either  an  express 
trust  or  only  a  permissive  power ;— the  term,  trustees,  being 
also  held  to  include  executors,  when  selling  freeholds  or  copy- 
holds in  exercise  of  a  power  expressed  or  implied,  and  per- 
sonal representatives  generally,  when  selling  the  chattels  real 
of  theii-  testator  or  intestate,  or  real  estate  under  Part  1.  of 
the  L.  T.  Act,  1897. 

(1.)    T/iC  tiinr  foi'  sale.  Section  I. 

An  agent  for  sale  should,  subject  to  a  reasonable  exercise  By  agenti.. 
of  discretion,  sell  with  all  convenient  speed. 

It  v.-as  formerly  the  duty  of  assignees  of  a  bankrupt,  as  it  A«.iKnico^. 
now  is  of  trustees  in  bankruptcy,  to  sell  without  any  un-  amUn^;.;^ 
necessary  delay  {b)  ;  and  any  single  creditor  might  insist  on  ["  lie"*" 
a  sale ;  and,  if  ho  so  insisted,  it  was  doubtful  whether  the      '  '^' 

(a)  As  to  the  mcauinjr  of  the  word  Ex  p.  Framrii  of  Sundaland,  (1852)    "  Owner." 

"owner"  in  s.  7G  of  the  L.  C.  C.  1  Dr.  184  ;  Gcd>je\.  CommUsioners  of 

Act,  see  Douglass  t.  L.  S;  X.  W.  IL  II.  M.    Works,   1891,  2  Ch.  630;    60 

Co.,   (18,57)   .3   Kay  &  J.   173;    and  L.  J.  Ch.  332,  587. 
under  s.  70,  see  lix p.  WvuUr,  (1877)  {h)  Exp.  Gorinq,  (1790)  1  Vea.  168; 

6  Hi.  D.  GOG  ;    46  L.  J.  Ch.  572  ;  and  see  inf.  p.  71. 
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i\mv  II      Court  coultl  rvfiuo  it*  iiawnt  (r) ;  but  it  would  soeiu  that  it 
now  can  (<0> 

A  mortgngtx*,  with  a  gonoml  j>oworof  wile,  may  eoll  without 
woiting  for  the  concunvnco  r)f  the  raortgngor;  nor  does  a 
•tipuIatioD  in  the  mortpago  deoil  that  the  mortgagor  shall,  if 

V  ■  ji  in  nny  wdo,  ontith*  a  purthasor  to  require  his 
.).  liy  thf  conihiiuHl  effect  of  the  Conv.  Act, 
.  and  tho  S.  L.  Act,  H.*^2  («/),  Ix)rd  Cranworth's 
A  •  is  roikoaltxl,  and  its  provisions  in  re;j;ard  to  the  powers 
,,{  I       •  .;  are  ro-enacte<l  with  luMitions.     By  the  Conv. 

Art,  ,  it  is   jirovidtnl  that  a  mortgagee,  where  the 

mortgage  is  made  by  dee<I,  shall,  by  virtue  of  tho  Act,  havo 
power,  when  tlio  nu^rtgage  money  has  become  duo,  infer  n/ia 
to  ecll,  or  concur  with  any  other  person  in  selling,  the  mort- 
gagtnl  property  or  any  part  thereof  (A),  either  subject  to  prior 
chnrgM,  or  not,  and  either  together  or  in  lots,  by  public 
auction  or  by  private  contract,  subject  to  such  conditions 
r-'""^  title  or  evidence  of  title  or  other  matter,  as  the 

_•  c  thinks  fit,  with  power  to  vary  any  contract  for 
Bolo,  and  to  buy  in  at  an  auction,  or  to  rescind  any  contract 
for  Nile,  and  resell  without  being  answerable  for  any  loss 
occasioned  thereby.  But  this  power  is  not  to  be  exercised  (/), 
unlc«0  an<l  until  (1)  notice  requiring  payment  of  tho  mort- 
gage money  has  been  served  on  tho  mortgagor  or  one  of 
Bovcrnl  mortgagors,  and  default  has  been  made  in  payment 

(r)  8.  C. ;   and  »«s  ix  p.  JIughti,  of  h.  6  (J)  of  the  Conv.  Act,  1881  ; 

MHO?)    6   V«*.    617;    K*  p.    Mitlfr,  hence    a    mortf^ngi-o    may   grant   a 

(IHIO)  1  31.  D.  k  D.  at  p.  44.  part    with    all    the   legal    incidents 

J    }*<•«   W'm*.  on    Itkcy.   7th  e<l.  nttnrhing    to   it  :     Horn   v.    Turnrr, 

26'J.  llton,  •>  CTi.  211  ;    09  L.  J.  Ch.  693. 

(#)  Ctr^rr  T.  .Vcry«i»,  (1811)  18  Voi.  <^"-  whither  a  mortgagee  can  create 

J44^  a   new   casement   hy  express   grant 

,^.  g  ..  over    land    retained    by  him  :     see 

S.  C.     The  power  to  rcU  a  part  does 

^1     •      '  not  BUthoriw    the  sale  of    "  trade 

(A)  M  4  2i  Via.  0.  145.  machinery"  apart  from  the  freehold 

(t)   8.   19.      8«>  Wohrt.  B.   k  C.  to   which   it   is    aflRxed :    Jir   YaUn, 

f>th  rd.  f.9  W  tq.  (1888;  38  Ch.  D.  112  ;   57  L.  J.  Ch. 

I)  \  conTeyanr«>  by  a  mortgagee  697. 
i*  a  rot>TpTaoc«  within  the  meaning  {1^,  S.  20. 
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of  tlie  mortgage  money  or  of  part  thereof  for  throe  ealonJar     Oiap.  ii. 
months  after  such  service,  or  (2)  some  interest  under  the  mort-  '— — 


gage  is  in  arrenr  and  unpaid  for  two  calendar  montlis  after 
becoming  duo,  or  (3)  there  has  been  a  breach  of  some  provision 
contained  in  the  mortgage  deed  or  in  the  Act,  and  on  the  part 
of  the  mortgagor,  or  of  some  person  concurring  in  making  the 
mortgage,  to  be  observed  or  performed,  other  tlian  and  besides 
a  covenant  for  payment  of  the  mortgage  money  or  interest 
thereon.  But  the  title  of  the  purcliaser  is  not  to  be  impeach- 
able on  the  ground  that  no  case  had  arisen  to  authorise  the 
sale,  or  tliat  due  notice  was  not  given,  or  that  the  power 
was  otherwise  improperly  or  irregularly  exercised ;  and  the 
remedy  of  the  person  damnified  by  the  sale  is  to  be  in 
damages  against  the  person  improperly  exercising  the 
power  (///).  These  statutory  powers  (which  are  relied  on  in 
practice)  are  more  favourable  to  the  mortgagee  than  the 
powers  ordinarily  inserted  in  mortgage  deeds,  and,  unlike 
the  powers  conferred  by  L<>rd  Cranworth's  Act,  extend 
not  only  to  real,  but  also  to  personal  property  {it).  Tliey 
may,  however,  bo  excluded  or  modified,  and  they  apply  only 
to  mortgage  deeds  executed  after  1881  (o). 

When  a  mortgagor  and  mortgagee  witli  a  power  of  sale  Extinjruish- 
concur  in  demising  to  a  trustee,  for  the  purpose  of  granting  "^^[j^^  P*'^'^^ 
building  leases  at  the  request  of  the  mortgagee,  during  tlie 
continuance  of  the  security,  and  of  the  mortgagor  wlien  tlio 
debt  is  satisfied,  and  the  demise  is  not  expressly  made  subject 
to  the  power  of  sale,  the  power  of  sale  is  not  extinguished, 
and  the  concurrence  of  the  mortgagor  is  not  necessary  to 
make  a  good  title  {]>)  ;  neither  is  tlie  power  of  sale  extin- 
guished by  an  ineffectual  attempt  to  exercise  it(v).  An 
express  power  of  sale  will  only  be  exercisable  by  a  transferee 
or  sub-mortgagee  if  in  efleet  given  to  assigns  in  the  original 


(,,.)  S.  21  (2).     Soc  inf.  p.  72.  ,    >   ^.„,,^  ^.  ^^,^„^„^  (^<,53^  :^  d.  M. 

(«)  See  2  K.  &  E.  8th  txl.  20,  fur  ^  ^,    ^^q' 
a  comparison  of  the  powers. 

(o)  S.  19  (3),  (4).     See  further,  na  (?)  JI'-»d'-r»on    v.    As(icoo<1,    1894, 

to  Bales  by  mortgagees,  tup.  p.  11.  ■^-  ^-  ^^  P-  ^'^'^' 
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rk*p.  n.     motigtig^  dwnl  (r).     Tho  i>owcr  of  sale  given  ]>y  the  Conv. 

' Act,  1H81,  can  bo  exorcisod  l.y  nny  porsou  i-ntitled  for  the 

lime  being  to  give  a  rccoipt  for  tlio  mortgage  money  («),  honce 
by  n  tmn«<feroo,  inchnling  n  suh-mortgngee,  "Wliother  the 
powiT  U>  cxpivM  orumlcr  tlioC'onv.  Act,  1H81,  tlio  mortgngeo 
c«n  only  convey  tho  estate  vested  in  him  ;  hcnco  an  equitable 
mortgag*M>   in    foe    cannot    pass    tho   h-gal    estate  (/) ;    and 

wh' ^  ^   '     r^ '.w»nly  passes  the  debt  and  not  the  land, 

th«'  .  I!  hU,  but  cannot  convoy  the  legal  estate 

in  the  Innd.  "NVIiore,  under  a  sub-mortgago,  the  power  of  sale, 
whether  statutory  or  express,  given  or  implied  under  the 
principal  security,  is  exercisable  by  the  sub-mortgagee,  the 
only  t  (T.it  of  an  attcm]>tcd  exercise  of  the  power  by  the  first 
mortgagee  is,  unless  the  sub-mortgagoe  concurs  in  the  cou- 
veyanw',  to  transfer  tho  Orst  mortgagee's  equity  of  redemption, 
and  affects  neither  the  mortgagor  nor  the  sub-mortgagee  (u). 
Kvon  where  the  original  power  of  sale  is  not  exercisable  by 
tho  8u}>-mortgagee,  it  is  conceive<l  that  tho  first  mortgagee 
could  not  exercise  the  power  without  the  concurrence  of  the 
sub-mortgngeo,  because  such  a  sale  would  have  tho  effect  of 
destroying  tho  security  which  ho  has  sub-mortgaged,  namely 
the  original  mortgage  debt.  On  an  order  ;//«/'  for  foreclosure 
tho  power  of  sale  is  not  extinguished,  but  cannot  be  exercised 
without  the  leave  of  the  Court  (r). 

Suiuf.^  Statutory  o^s-ners  must,  of  course,  sell  within  such  limits 

(if  any)  as  to  time  as  are  jtrcscribed  by  tho  Act  imder  wliich 
they  derive  their  powers.  The  L.  C.  C.  Act,  1845,  imposes 
no  restriction  as  to  time  upon  the  purchase  of  lands  by  agree- 
ment ;  though  it  limits  tho  time  for  compulsor\*  purchases  by 
tho  company  to  a  perio<l  of  three  years  from  the  passing  of 
the  special  Act,  unless  some  other  period  bo  therein  pre- 
scribed (y).     A  railway  company  cannot,  it  seems,  exercise  its 

ra*o  of  loaM  }i'>l(l«,  tho  nrijrinnl  term 

cxit.'vtntidintr  in  tho   tnortjrapor :    Jit 

»■  ■■■  -  '  " 1  .    ■  ■■  i'    •'•  »  n.  '  II.  1^  '  ^frtty/irr'n  Contract,  (1S8P) 

•  •'*•  21.  4'  ■^■,  fiS  L.  J.  Ch.  339; 

•  r    HodtoH  and  Ihuf'i  Controft,       Jl         ^JM.flSTO)  19  "NV.  II.  694. 

Ch.    I).   Of.H  ;     66    L.    J.  iu)   tVf   Ini^r  v.    y'oirrU,    (1856)v2 

)  nt  •nc'nuiUblo  mnrtgajjco  Jur.  N.  S.  5.>C  ;  2.5  L.  J.  Ch.  709. 

in-  Lord  Cn»n worth's  Act  >;  Sirrm*  v.  Thratrrt,  Ltd.,  1903, 

.  irt.  r.  H.S.  M.  11,  111,  ran  1  Ch.  hoT  ;  72  L.  J.  Ch.  7G1. 

I    !■•  .    iiiO   \f^\  f^Xn\f,  or   in   the  'vi  .S.  123. 
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compulsory  powers  in  respect  only  of  part  of  the  proposed      Chap.  II. 
scheme  when  it  is  evident  tliat  the  entire  line  cannot  be  com-  '— — 


pleted,  or  when  the  original  undertaking  is  found  im- 
practicable (z).  It  is  sufficient  if  the  company,  within  the  Statutory 
limited  period,  give  notice  (o)  of  their  intention  to  take  the  °*^  ^^' 
lands,  and  summon  a  jury  to  assess  their  value  (/>)  ;  or  merely 
give  notice  and  take  possession,  in  which  latter  case  it  rests 
with  the  landowner  to  have  tlie  value  ascertained  {c)  ;  or  give 
notice  and  deliver  the  usual  bond  {<i),  or  even  merely  give 
notice  {e)  ;  but  if,  after  giving  notice,  they  neglect  to  take 
the  necessary  stei:)s  for  summoning  a  jury,  the  issue  of  the 
warrant  to  the  sheriff  may  be  enforced  against  them  by  a 
mandamus  (/)  imder  R.  S.  C.  1883,  0.  o3,  r.  1  (./f).  A 
contract  by  an  existing  company  in  anticipation  of  the  special 
Act,  which  subsequently  confers  the  power  of  sale,  is  binding 
on  the  company  {g) ;  but  a  company  cannot,  after  incor- 
poration, ratify  contracts  purported  to  be  made  on  its  behalf 
previous  to  its  incorporation  (//),  though  it  may  enter  into  a 
new  contract  in  similar  terms  (/) . 

Greater  latitude   as  to  the  -  time  for  selling  is  given  to  Executors 
executors  who  sell  under  a  power   of   sale  implied  from   a  i^pi'it^"jv>Nvcr 
charge  of  debts,  than  would  bo  allowed  to  onlinary  trustees  °^  ^^^- 
for  sale.     Thus,  in  S(ibi)i  v.  Ifcape{k),  though  twenty-seven 

(;)  See  Grai/  v.  Uvrrponl  and  Bury  (18G6)  L.  R.  2  C.  P.  183  ;  36  L.  J. 

R.  Co.,  (1846)' 9  Beav.  391  ;   Cohen  v.  C.  P.  88. 

Wilkimoii,  (1849)    1   M.  &  G.   481  ;  {f)  Ropliieinsr  8.  OS  of  the  C.  L. 

and  Bcc   generally    on   the   subjcot,  Pnjctxluro  Act,   18o4.     See  Browne 

Tuerton  It.   Co.  v.  Looffniorr,    ;lbS4)  and  Theobald  on  Rlys.  Srded.  p.  147, 

9  A.  C.  480;  53  L.  J.  Ch.  812.  and  uif.  p.  1017. 

(rt)  See  as  to  notice,  BrowTic  and  (g)  E.  C.  It.  Co.  v.  Ilaxckes,  (1855) 

Theobald  on  Rlys.   3rd  ed.  pp.  114  5  H.  L.  C.  331 ;  24  L.  J.  Ch.  601. 

et  gf].  ;  inf.  pp.  27G  et  s"j.  {/>)  Kebur  v.  Baxtfr.  (1866)  L.  R. 

(6)  BrockUbank   v.    WhtOharcn   It.  2  C.  P.  17 J  ;    3G  L.  J.  C.  P.  94  ;    Re 

Co.,  (1847)  1.5  Si.  032  ;  and  sec  R.  v.  Empress   Enqinceriug    Co.,   (1880)    16 

Biriiungham  R.  Co.,  (\9,h(i)  \b  Q.  B.  Ch.     D.     lio  ;     Re    Xorthnmheiland 

647  ;   19  L.  J.  Q.  B.  4.53.  llotcl  Co.,  (188G)  33  Ch.  D.  IG. 

(f)  Doe  V.  y.  S.  R.   Co.,  (1851)  IC  (i)  See  Browne   and  Theobald  on 

Q    B.  526;  20  L  J.  Q.  B.  249;  Ttoe  Rlys.    3rd    ed.    p.    537.    and   as   to 

V.  Leeds  R.  Co.,  (1851)  16  Q.  B.  79G ;  the  personal  liability  of  those  who 

20  L.  J.   Q.  B.  486 ;  Inge  v.  B.  If.  profess  to  contract  for  the  company, 

i  S.  V.  R.  Co.,  (1853)  3  b.  M.  &  G.  eoo    h'.lner  v.  Boxl-r.  sup.  ;  S<-vtt  v. 

658.  Lord  Ehury,   (18G7)   L.   R.  2  C.   P. 

(«0  Sparrow  v.  O.  Jf.  ^  JF'.  R.  Co.,  255;   36  L.'j.  C.  P.  161  ;  Melhadox. 

(1852;2D.M.&G.94;  21L. J.Ch.731.  Porto  AUgre,  ^e.  R.  Co.,  {IhlV  L.  R. 

(«)  Lord  Siin!>burg  v.  G.  X.  R.  Co.,  9   C.    P.   503;   44. L.  J,  C.  P.  503; 

{1852)  17  Q.  B.  840;  21  L.  J.  Q.  B.  Re   Empres.i    Engineering   Co.,   (1880) 

185;     Edinburgh    R.     Co.    x.    Leveti,  IG  Cli.  D.  125. 

(1852)  1  Macq.  284.  (k)  (18.39,  27  Beav.  553  ;  29  L.  J. 

(/)  Fotherhij  V.   Metr^p.    R.    Co.,  Ch.  79. 


C4  SALt's  i»Y  nuraAHY  vkndors. 

i-K.r,  II  jt«n  h*d  elii|i«<Hl  ninco  tho  testator's  iloath,  an<l  nine  years 
nine*  tho  drnth  of  tho  oxeoiilor,  it  was  held  that  the  executors 
of  tho  original  oxocutor  oouM  make  a  pood  title  under  the 
ini|*Ii(^I  |»..\v«T  of  Nile  ;  and  further,  that  thoy  were  not  hound 
to  anjiwer  tho  inquiry  of  the  jturohasor,  wh«tlur  any  debts 
utill  existed  which  rendereil  a  salo  necessary  ;  but  it  has  since 
been  hold  that,  whore  twenty  years  have  elapsed  since  the  death 
of  tho  testator,  his  debts  may  be  presumed  to  have  been  paid 
or  become  »tatut«'  barn><l ;  an<l  that  in  such  a  case  a  purchaser 
of  roal  octnte  is  boun»l  to  reqiiire  from  executors  selling  under 
thoir  |K)wor  sati.-factory  proof  that  d*»bt8  of  tho  testator  still 
remain  unpaid  [D.  This  limit  of  twenty  years  was  arbitrarily 
fix«"«l  by  Sir  GtH)rge  Jessel  with  reference  to  the  period 
allowed  by  law  for  tlie  recoyoTV  of  mortgage  and  other 
speiialty  debts.  A  nilo  which,  in  the  absence  of  anything 
to  extite  jiuspieion,  relieves  the  purchaser  from  enquiry 
whether  the  debts  of  tho  testator  still  remain  \mpaid,  is 
obviously  a  most  convenient  one  ;  nor  can  it  be  said  that  the 
poriotl  of  twenty  years  is  not,  in  ordinary  cases,  amply 
suflieient  for  the  complete  administration  of  the  estate.  Tho 
ndo  in  general  does  not  apply  to  a  side  of  leaseholds  by  an 
executor  who  may  sell  at  any  time  before  the  assent  to  the 
bequest  (wi),  and  it  is  thought  that  it  will  not  apply  to 
executors  selling  real  estate,  when  tho  testator  has  die«l  since 
1897  (n). 


Tm*t««far 

■ftlr 


Trustees  holding  land  on  trust  for  sale  are  not,  by  a  direc- 
tion to  sell "  \*-ith  all  convenient  speed,"  precluded  from  exercis- 
ing a  reasonable  discretion  as  to  the  time  of  sale;  nor  need  one 
co-trustee  adopt  the  opinion  of  another  (o) ;  but  in  cases  of 
ibarly  impro|)cr  delay  they  will  Ih)  responsible  for  any  con- 

■  u-WxIlaHmf     and  formed  that  thcrr  were  no  debt«  of 

X*                                CTi.    D.  46.'i  ;  ■'il  the  tost«tor  rfmnininff  unpaid,  and 

I*.  J.  Cli.  4-.1.  whcTP  no  cvidi-nrc  was  pn^ucod  of 

(m    R*  fThiMtUr,  (1887)  S4  Ch.  D.  any  other  roa»nn  for  sellin)?. 

U\  :  5«  L.  J.  Ch.  827  ;  Jtr  V,„h  and  [n]  L.  T.  Act.  1S97,  «.  2  (2),  but 

/"•.rsr.  1891.  2  Ch.  101  ;  63  L.  J.  Ch.  ace  Cherry  and  Marip.ld,  145. 

803;  batir«  i?/  rrrrfU,  1903.  1  Ch.  (o)   yfartdtn  v.  Kent,  (1S77)  5vCh. 

tS  ;  72  L.  J.  Ch.  4«.  whcro  it  waa  D.  .SOS  ;  46  L.  J.  Ch.  497,  followiiig 

hfld  that  a  title  coald  not  be  forced  Buxton   r.   Ji.,    (1835)   1    My.   &   C. 

on  a  parrhaaer  who  had    hft^n   in-  80. 
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sequential  loss  to  the  estate  (p).     A  direction  to  sell  with  all     Chap.  II. 
reasonable  expedition,  and  within  a  sprtified  time,  does  not  — '■ — '— — 


preclude  a  sale  aft<'r  the  exi)iration  of  such  period,  or  inca- 
pacitate the  trustees  from  making  a  good  title  to  a  purchaser  ; 
but  as  between  themselves  and  their  beneficiaries  (y),  the 
onus  of  showing  tliat  the  beneficiaries  are  not  prejudiced, 
by  the  time  for  sale  being  extended,  is  thrown  upon  the 
trustees,  unless  tlie  C«jurt  relieves  them  of  the  trust,  or 
authorises  the  delay  (r) ;  and  where  a  sale  has  been  postponed 
until  lon^  after  the  time  at  which  it  apparently  ought 
to  have  boon  effected,  a  purchaser  should  ask  for  some  ex- 
planation of  the  delay  (s).  For  the  purpose  of  determining 
the  relative  rights  of  tenants  for  life  and  remaindermen, 
twelve  months  will  be  considered  a  reasonable  period  within 
which  to  execute  a  trust  to  sell  or  puroliase  *'  witli  all  con- 
venient speed  "  (t)  or,  "  so  soon  as  conveniently  may  be  "  {u)  ; 
and  this  though  the  property  be  a  reversion  (x].  Where 
trustees  are  directed  to  sell  *'  with  all  convenient  speed,"  or 
"  so  soon  as  conveniently  may  be,"  but  the  time  for  sale  is 
left  entirely  to  their  own  discretion,  they  may  not  arbitrarily 
postpone  the  sale  for  an  indefinite  period ;  especially  in  cases 
where  such  postponement  may  have  the  effect  of  varying  the 
relative  rights  of  tenants  for  life  and  romaiudormen  (//)  ;  and  Apportion- 
where  trustees,  having  a  discretion,  postpone  for  the  benefit  temtut  for  life 
of  the  estate  the  sale  of  a  reversionary  interest  bequeathed  to  ^Q^er^^'' 
them  in  trust  for  sale,  the  money  representing  such  rever- 
sionary interest  will,  on  falling  in,  be  apportioned  as  between 

{p)  Patteudfit  V.  ITohson,  (18 J3   22  Robinson,  tup,;  Lewin,  llth  ed.  533. 

L.  J.   Ch.  697;   r„f  y.  Hall,  {\H:)'>;  '(]   Parry  X.  JfcrrinytoH,   (1820),  6 

1    Jur.    N.    S.    972;     Dcvatjnri    v.  MiiJ.   lio  ;     Vickert  v.   Seott,   (1834) 

Robinton,  (1857)  24  Beav.  86;  27  L.  J.  3  ily.  &  K.  500  ;  3  L.  J.  X.  S.  Ch. 

Ch.  167  ;  Fry  v,  F.,  (1859)  27  Bcav.  223  ;  and  cases  cited  in  Eltch,  v.  F., 

144  ;  28  L.  J.  Ch.  591.  (1803)  8  Vcs.  547. 

{q)  Prarcrv.  Gardner,  {1852)  lOUa.  (u)  Grfi»l'y    v.    Lord    Cke$ttrfieUl, 

287;  Ciffv.  Hall,  (1855)  I  Jur.  N.  S.  (1851)  13  Beav.  288;   but  see  caeea 

972.     And  see  Df  la  SalU  v.  Jloorat,  cited  in  Elicm  v.  F.,  lup. 

(1870)  11  Eq.  8  ;  40  L.  J.  Ch.  41.  [jt]    jnUui^on  v.  Duncan,  (1957)  23 

(r)   Cuff\.  Uall,  sup.  Beav.  469  :  26  L.  J.  Ch.  495. 

(«)  S'rouyhiU  V.   Amlnj,    (1852,    1  (y)    U'alkrr  x.  Shore,  ^\^^\:^    19  Vea. 

D.  M.  &  G.  035  :  22  L.  J.  Ch.  130  ;  at  p.  391  ;  and  see  Re  Smt/h,  1896, 

and    SCO  judgment   in    Danynes  v.  1  Ch.  171  ;  65  L.  J.  Ch.  269. 

D.      VOL.  I.  F 
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^^•^  II.     mpitol  and  iDix)mo  by  asocrtalning  tlio  sura  wliich,  put  out  at 
'      antcrwt  at  -J  i>cr  cent,  per  nnnura  (s)  on  tlio  tiny  of  the 
testator's    death   and    aocuinulating    nt   compound   intorost 
rn'  ■■'■•1    at   that   rnto   with    y«arly   re>t8   and   deducting 
ii  .,  would,  with  the  accuiyidations  of  interest,  have 

producod,  at  tho  day  of  receipt,  the  amount  actually  received  ; 
ami  the  jtu-  •  rtainod  will  bo  treated  as  capital,  and  tho 


WImUmt  It    has  been   said   that,   in   the   absenco   of    any   special 

"plj..  direction,  trustees  for  salo  should,  dubject  to  a  reasonable 
oxerciso  of  discretion,  sell  with  all  convenient  speed  (A)  : 
but  in  jtmotico  trustees  (»f  a  will  or  settlement  are  not 
penemlly  considered  bound  under  the  ordinary  trust  for  salo, 
nor  is  it  usual  for  them  to  sell,  except  upon  tho  request  of 
•ome  one  or  more  of  their  Iwneficiaries,  or  under  circum- 
stanof  s  which  render  a  salo  necessary  or  expedient  (r)  ;  or 
unless  tho  property  is  not  of  a  permanent  character.  And  as 
respects  tho  time  of  salo,  greater  latitude  may  be  allowed 
where  tlio  trust  for  salo  is  introduced  merely  for  the  purpose 
of  enabling  tho  trusts  to  bo  declared  of  personal  estate.  After 
an  action  is  commenced  for  the  administration  of  the 
trust,  trustees  cannot  sell  without  leave  of  tho  Court  (d) ; 
but  the  power  of  an  cj-cciifor  to  mako  a  good  title  to  the 
assets  of  tho  testator  is  not  affected  by  tho  existence 
of  an  admiuiiitration  decree  (r)  ;  and  it  would  seem  that 
in  a  creditor's  suit  an  executor  may,  with  leave  of  the 


(r^  JU  OoeJfmttifh,  1895,  2  Ch.  637 ;  cfiluit  que  irtul;  see  Lrchmcre  r.  Karl 

M   L.  J.  Ch.  71  :    Botclh  T.  Brbh,  of  CarlitU,  (1733)  3  P.  W.  at  p.  216; 

i„„.    ?cv,    u,-     ..T     I    r»..  662.  Tr'ffa-r.- v.  .SAor*,  (1815)  19  Ve^.  391  ; 

Trmti,  CaldfcoU  v.  C,  (1842)  G  Jur.  232;   11 

'-■•      -'  '"    I'   't    ;     •-  i..  J.  Ch.  L.    J.    Ch.    158;    Grei»Inj  t.    lord 

96S:  M«  L<>win.  llthod.  337,  338.  Chutn/idd,    (1851)    13   Bcav.    at  p. 

'   ^2;  EtDttidMm,  294. 

('"                              ■•^-  (rf)    Walkn-    T.     Smalwood,    (1768) 

^  Amb.  6TG. 

^'^                                                        .1  ('■I  J}rrr,/r.  Gibhont,   nS73)  8^Ch. 

not  »d«ct  the  rcUtiTo  right*  of  tho  747 ;  42  L.  J.  Ch.  89,  231. 
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Court,  exercise  the  power  of  sale  "wLich  is  implied  from  a     Chap.  II. 
charge  of  debts  (/) .  — — 


"Where  there  is  a  future  trust  or  power  of  sale  an  immediate  Time  fixed 
sale  can  now  Le  ofrected  under  the  S.  Ti.  Acts  (Jf).  But 
formerly  when  the  instrument  creating  the  trust  fixed  the 
time  for  sale,  this  could  not  have  been  anticipated  either  by 
the  trustees  or  the  Court,  however  injurious  tlie  delay  might 
have  been  to  the  estate  {[/)  ;  and  where  trustees,  with  the 
consent  of  the  tenant  for  life  and  of  some  of  the  beneficiaries, 
attempted  to  sell  in  anticipation,  they  were  not  allowed 
costs  of  the  attempted  sale  and  litigation,  as  against  the  bene- 
ficiaries who  were  under  disability  (//).  But  where  an  estate 
was  de\'ised  to  A.  for  life,  and  after  her  death  to  trustees 
upon  trust  to  sell  as  soon  as  conveniently  might  be  after 
the  testator's  death,  the  trustees,  witli  the  concuiTcnce  of  A., 
were  held  to  make  a  good  title  (/) .  And  notwithstanding  an  rostponing. 
imperative  direction  to  sell,  trustees  may,  with  the  sanction 
of  the  Court,  postpone  a  sale,  where  strict  compliance  with 
the  terms  of  the  trust  is  clearl}'  disadvantageous  to  the 
beneficiaries  (/■) .  A  trust  for  sale  is  not  necessarily  spent  Beneficiaries 
because  the  beneficiaries  are  all  sia' Juris  (/). 

Trustees  of  a  mere  power  of  sale,  with  the  usual  trusts  for  Trustees 
re-investment  in  real  estate,  ought  not  to  sell  except  for  some  "fsauf*^ 
-good  reason  {>ii)  ;  the  Court,  however,  will  not  control  a  bond 
fiik  exercise  of  their  discretion  (y/)  ;  and  where  a  transaction, 
apparently  a  sale  under  the  ordinary  power,  was  in  fact  a 

(/)  Bolton  V.   Slanuard,   (1858)  G  (A-)  Morris  v.   -V.,    (ISJSj   4   Jiir. 

W.  R.  570  ;  27  L.  J.  Ch.  845.  N.  S.  802. 

(/)  S,  L.  Act,  1890,  8.  IG,  (0   Li^ffs    v.    Ttacock,    (1882)    22 

(^)  Juhmtonc   V.    Jiaber,    (1845)    8  Ch.  D.  284  ;    52  L.  J.   Ch.   1  ;    lie 

Beav.  233;    pco   Lhtcklow   v.   Laws,  Ticccdie  and  Mihs,  (1884)  27  Ch.  D. 

(1842)  2  Ha.  40;    GoiUng  v.  Carter,  315;  51  L.  J.  Ch.  71. 

(1815)  1  Coll.  G44  ;   14  L.  J.  Ch.  218 ;  (wi)  Sec  Mortlock  v.  BulUr,  (1804) 

If'aiit  V.  .9/rj//i6rffA.»,  (1873)  L.   R.  8  10  Ves.  309;    Jf'attg  v.   G<rdk*(o»f, 

Ex.  175;  42  L.  J.  Ex.  108.  (1843)  G  Beav.   ISS  ;    12  L.  J.   Ch. 

[h)  Lftdham  v.  Chaicnrr,  (1858)  4  363  ;  Sug.  14th  cd.  70. 

Kay  &  J.  4.-.3.  (w)  Sug.  Tow.  8th  od.  GOl  ;  3Iar- 

(i)  Milh    V.   Dunmorr,    (1861)    30  ihaJl  v.  Shddai,  (1851)  4  De  G.  k  S. 

Beav.  104.  4CS. 

f2 
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CUp.  II.  m.^n>  eoDtrivant^o  to  raise  raonpy  for  tho  jiurposo  of  its  being 
-  oarancwl  to  tlio  tennnt  for  lifo,  iiiulor  a  power  of  advance- 
ment in  the  nottlomcnt,  it  was  set  nsiilo  as  n  fraud  upon  the 
p<->tror  of  «alo(iO.  At  tho  present  day  a  sale  under  a  mere 
jviwor  in  mro  ;  tho  sale  cannot  be  ofTccted  without  tho  consent 
of  tho  tenant  for  life  (o),  who  is  master  of  the  situation  and 
luually  oxercisos  his  statutory  powers.  The  trustees  should 
bo  advised  not  to  exercise  tlulr  power  {oo). 


DrndoBof 
powr. 


A  sale  by  a  trustee,  after  a  beneficiary  who  is  sxijKn's  has 
booonie  absolutely  entitled  to  tho  property,  is  j»imd  facie  in- 
valid {p).  "Wliere  tho  power  of  sale  is  confined  to  the  con- 
tinuance of  the  trust,  it  cannot  be  exercised  after  the  time  when, 
but  for  the  trusti'e's  default,  it  ouglit  to  have  been  completed  (7). 
And  generally,  where  the  limitations  of  the  settlements  are 
exhausted,  the  power  of  sale  is  extinguished  (r).  But  where 
an  estate  was  devised  to  trustees  for  different  persons  in 
specified  shares,  some  of  the  l)eneficiaries  being  entitled 
absolutely,  while  the  shares  of  others  were  settled  upon 
trusts  for  their  benefit,  and  the  trustees  had  an  unlimited 
power  of  sale  over  the  whole  estate,  it  was  held  that  this 
power  might  be  exercised  so  long  as  the  trusts  of  any  of  the 
shares  remained  im performed  («).  And  a  power  of  sale  given 
to  tnistees  to  enable  them  to  perform  a  trust  for  tho  main- 
tenanee  of  a  lunatic  during  his  life,  is  not  determined  by  the 
lunatic  becoming  absolutely  entitled  to  the  property,  pro- 
rided  that  he  is  still  a  lunatie  and  unable  to  call  for  a 
conveyance  (/).  The  object  of  the  power  must  in  each  case 
be  considered,  and  if  it  may  be  reasonably  inferred  from  the 


(■)  Raki$mm  Y.  Briygi,  (1853)  1  S.  GTS. 

*0.  lU.  (y)   Wood  V.    IThite,   (1838)  2  Ke. 

(•)  8.  L.  Act,  1M2.  ■.  66;  S.  L.  664,  669  ;  8  L.  J.  N.  S.  Ch.  209. 

Aet,  IHA4,«.  6(^;  ;  and«»^<-OiAor».«  (r)    WoUr,,    v.    Jmkint,    (1856)    23 

«rf  Pr^kt,  1902.  1  Ch.  33.5.  Beav.  63,  63 ;  '^6  L.  J.  Ch.  379. 

{«>    8.  L.  Act.  1SH2.  (..  42,  (»)   Ta,(f   v.    SicinsUad,    (1859)    26 

ip)  Jffm^mr.  T^rer.{\Hi5  O.hir.  Bcav.  525. 

1083:   mad  we  Z^ii/jWy  r.  CJ.ur,  (t,  Rr  Jump,  1903,  1  Ch.  129;  72 

(184«)  2  K.  ft  J.  709 ;  25  L.  J.  Hi.  L.  J.  Ch.  IG. 
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purpose  or  language  of  the  instrument  that  the  power  was     Chaj).  li. 

intended   to   remain   exercisable,   notwithstanding  that   the  

beneficiaries  have  become  absolutely  entitled,  for  instance, 
for  the  purpose  of  division,  a  sale  after  that  event  has 
happened  may  be  supported  (ii). 

It  is  now  settled  that  a  power  in  a  settlement  to  change  Unlimited 
the  nature  of  the  interests  limited  is,  notwithstanding  the 
rule  against  perpetuities,  valid,  though  there  is  no  period 
prescribed  within  which  the  power  is  to  be  exercised  (r) .  Two 
theories  have  been  put  forward  in  support  of  the  validity  of 
such  powers.  The  first — which  appears  to  have  the  authority 
of  Lord  St.  Leonards  {x)  and  Lord  Cairns  (y) — is,  that  the 
exercise  of  the  power  is  to  be  regarded  as  if  made  in  the 
settlement  which  created  the  power.  The  second,  that  there 
is  an  implied  jiroviso  that  the  power  is  to  be  exercised  within 
the  duration  of  the  limitations  of  the  settlement  {z)  or  a 
reasonable  {a)  period  thereafter.  The  power  must  be  exercised 
•while  the  purposes  of  the  settlement  remain  unexhausted,  and 
since  the  limitations  must  be  framed  so  as  not  to  be  too 
remote,  makes  the  power  valid  {b) . 


(m)  JRe  Cotton^s  Trusties  and  the 
London  School  Hoard,  (1882)  19  Cb.  D. 
62t;  51  L.  J.  Ch.  514;  Peters  v. 
Letces  and  East  Grinstead  R.  Co., 
(1881)  18  Ch.  D.  429,  435  ;  50  L.  J. 
Ch.  172,  839  ;  lie  Lord  Sudekij  and 
Baines,  1894,  1  Ch.  334  ;  63  L.  J. 
Ch.  194  ;  lie  Dyson  and  Foule,  1896, 
2  Ch.  720:  65  L.  J.  Ch.  791;  lie 
Jump,  1903,  1  Ch.  129  ;  72  L.  J.  Ch. 
16. 

(r)  lioijce  V.  Hanning,  (1832)  2  Cr. 
&  J.  334;  1  L.  J.  N.  S.  Ex.  123; 
Biddle  V.  I'crkins,  (1829)  4  Si.  135; 
Waring  v.  Coventry,  (1833)  1  Myl.  & 
K.  2Jy;  Coley.  Seice/l,  (1843)  4  D. 
&  Wur.  1  ;  If'ood  V.  White,  (1839)  4 
My.  &  C.  460.  7  L.  J.  N.  S.  Ch. 
203;  67<ir/  v.  Dakyns,  (1874)  10  Ch. 
35  ;  44  L.  J.  Ch.  205  ;  Peters  v.  Letres 
Ji.  Co.,  (1881)  18  Ch.  D.  429  ;  50 
L.  J.  Ch.  172,  839  ;  Jie  Lord  Sudeley 
and  Baines,  1894,  1  Cb.  334  ;  63  L. 


J.  Ch.  194;  2  Prest.  Abstr.  158; 
Sugr.  Pow.  Sth  ed.  848  et  teq. ;  Lewis 
on  Perp.  c.  25,  and  Suppl.  ;  1  Jurm. 
on  Wills,  5th  ed.  201  el  seq.  ;  Cballis, 
2nd  ed.  180. 

(x)  Sag.  Pow.  Sth  ed.  396,  397, 
848:  thou-rb  in  CoU\.  Setcell,  (1843) 
4  D.  &  "War.  at  p.  32,  ho  secmB  in 
favour  of  the  other  view. 

(y)  S!„rk  v.  Dakyns,  (1874)  10  Cb. 
35  ;  44  L.  J.  Ch.  205. 

[z)  L-intsberyv.  Collirr,  (1856)  2  K. 
&  J. 709  ;  25  L.  J.  Ch. 672. 

(a)  Peters  v.  Leues  H.  Co.,  (1881) 
18  Ch.  D.  429,  434;  50  L.  J.  Ch. 
172,  839  :  lie  Lord  Sudeley  and  Bainej, 
1894,  1  Ch.  334  ;  63  L.  J.  Ch.  194. 

(A)  Re  Lord  SudtUy  and  Bainet, 
1891,  1  Ch.  at  pp.  339,  340  ;  63  L.  J. 
Ch.  194  ;  Re  Dyton  and  Fotcke,  189G, 
2  Ch.  7J0;  65  L.  J.  Ch.  791  ;  Re 
Jump,  1903,  1  Ch.  12:.;  72  L.  J.Ch. 
16. 


70 


gALRS  nV  1  IDrCIARY  VENDORS. 


A 

).<   ■ 

laUff«»t. 


OMfto  andrr 


IV}w*r  to 

COOTtTt,  4o. 

•booldbe 
avriMdfar 

b«MAt. 


T«tuuit  for 
lift*  •rllinfr 
iu>a<T  H.  L. 
Act*. 


V«  '  >  .  vprow  power  of  sale  and  oxchnngo  mny,  it  Boems, 
.1  by  the  surrender  of  a  prior  lif*»  interest,  for  this 
doM  not  prt'juditt)  the  estate  of  the  reninindeminn,  hut  only 
chanpe«  the  nnturo  of  tlio  j^roperty ;  hut  wli.Te  powers  of 
rhorgiug  are  liiuite*!  to  8uec>essive  tenants  for  life  wlicn  in 
po«««ion,  the  ix)wer  given  to  a  tenant  for  life  in  rcnuiiuder 
must  awnit  the  regular  determination  of  tho  previous  limit a- 
tioius  and  cannot  he  accelerated  hy  the  surrender  of  a  prior 
life  interest  {c). 

On  the  other  hand,  where  a  settlement  of  a  reversion  in 
terms  authorise<l  a  sale  at  any  time  Avith  tho  consent  of  tho 
tenant  for  life  under  tho  settlement,  it  was  held  that  tho 
trustees  might  proceed  to  an  immediate  sale,  though  its 
effect  would  he,  under  tho  trusts  declared  of  the  purchase- 
money,  to  vary  tho  rights  of  the  beneficiaries  by  giving  the 
tenant  for  life  an  immediate  income  ('/). 

But  tntstees.in  exercising  discretionary  I'owfre  of  changing 
tho  nature  of  tho  tnist  estate,  ought  not  to  be  influenced 
by  any  desire  to  benefit  one  beneficiary  at  the  expense  of 
another  (r)  ;  and  if  one  of  several  beneficiaries,  c.f/.,  a  tenant 
for  life,  having  an  absolute  irresponsible  discretionary  power 
of  giving  or  witliholding  his  c<jnscnt  to  a  sale  by  the  trustees, 
become  himself  a  tnistee,  ho  is  thereby  precluded  from  with- 
holding or  giving  his  consent  to  a  sale,  with  a  view  more  to 
his  own  interest  than  to  that  of  the  other  beneficiaries  (/). 

"Under  the  S.  L.  Acts  (f/),  a  tenant  for  life,  in  exercising 
th«^  statutory  powers,  is  to  have  regard  to  tho  interests  of  all 


.  ../•// T.  TyMCN,  (18fi6)  21  Beav. 
437.  2o  L.  J.  Ch.  801  ;  HOC  aa  to 
dcf'  IT'  A  f'W-r",  T.^'win,  11th  od. 
4<-|  •  y 

of  ■  I 

for  lifo  nn'i  Ti  <'f  a 

(•urmxlcr  by  •  to  tho 

next  rvmalndrrman,  mw  It*  MMtnly 
mmd  R»p*r,  IH99,  1  Ch.  275  ;  A8  L.  J. 
Ch.  13i  :  R*  Cormwalli*.  tVett  and 
Mmnro.  1903,  2  Ch.  ISO;  72  L.  J. 
Ch.  499 :  R«  Wtmhom*  and  liioun, 
1904,  1  Ch.  637  ;  73  L.  J.  Ch.  270. 
J)  a^rk  T.  Sfymtur,  (1834)  7  Si. 


67;  and  bco  Tfi»krf  v.  Smalt,   (1834) 

6  Si.  025  ;  7  L.  J.  N.  S.  Ch.  19  ; 
Jthckuood  V.  Jiorrotcf*,  (1843)  4  D.  & 
"VVar.  441  ;  Gifrs  v.  Jfomei,  (1846) 
15  Si.   359;  Miiirt  v.  Lnnan,  (1855) 

7  D.  M.  &  G.  ut  p.  350  ;  24  L.  J. 
Ch.  645  ;  cf.  Truart  r.  Laicton, 
(1874)  18  Eq.  490;  43  L.  J.  Ch.  673. 

(r)  nahy  v.  Rtdehalyh,  (1855)  7  D. 

M.  k  O.  104  :  24  L.  J.  Ch.  528 ; 
SCO  Loifin,  1 1th  cd.  pp.  382,  383. 

(/)  Lord  V.  jr,^/,(wick,  (1853^  4 
D.  M.  k  G.  803  ;  23  L.  J.  Ch.  236. 

(j/)  8.  53  of  the  Act  of  1882. 
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parties  entitled  under  the  settlement,  and,  in  relation  to  the     Chap.  II. 

exercise  thereof,  is  to  be  deemed  to  bo  in  the  position,  and  to  — — 

have  the  duties  and  liabilities  of  a  trustee  for  those  parties. 
In  selling  undor  the  Acts  ho  must  sell  as  fairly  as  trustees 
must  sell  for  the  tenant  for  life  and  for  those  in  remainder  (//), 
and  tlio  interests  of  tenants  on  the  estate  must  bo  con- 
sidered (/),  and  if  he  acts  unjustly  towards  those  whose 
interests  he  is  bound  to  protect,  the  Com*t  will  interfere  (/.•). 

Powers  of,  and  trusts  for,  sale  are  often  exercisable  only  Conditi..iml 

.      .       ,  powcrri  of 

under  certain  specified  conditions :  when  this  is  the  case,  and  tnwte  for 
and  a  sale  is  made  in  breach  of  a  condition,  the  purchaser's 
safet}'  seems  to  depend  upon  the  'following  considerations, 
viz. :  1st,  whether  the  condition  is  subsequent  or  precedent ;  Subsequent 
and,  2ndly,  whether  it  alfeets  the  title  to  the  legal  estate.  If  condFu^t  ^^ 
it  affect  merely  the  equitable  title,  an  apt  declaration  in  the 
instrmnent  cn-atiug  the  trust  or  power  will  protect  a  pm*- 
chaser  against  the  non-performance  of  a  precedent,  and,  a  for- 
tiori, of  a  subsequent  condition ;  as  in  the  case  of  the  powers 
of  sale  given  by  the  Con  v.  Act,  1881,  to  mortgagees,  which 
contains  a  precedent  condition  that  certain  n<jtices  shall  have 
been  given,  and  defaults  made  iuT  payment,  but  relieves  pur- 
chasers from  liability  for  a  breach  of  such  condition.  If,  on 
the  other  hand,  the  exercise  of  a  power  is  to  affect  the  legal 
■  estate,  as  in  the  case  of  the  power  of  sale  by  way  of  revocation 
and  appointment  of  new  uses  contained  in  old  settlements, 
then,  unless  the  reqidred  events  occurred,  the  old  limitations 
remained  unaffecteil,  notwithstanding  any  attempted  exeroiso 
of  the  power ;  and  any  declaration  that  purchasers  should  not 
bo  bound  to  see  that  the  events  have  happened,  would,  it  is 
conceived,  be  inoperative  (/). 

{h)  Per   Pearson,    J.,    in    ir/ucl-  sl.hr,  1893,  2  Cli.  531  :  62  L.  J.  CIi. 

wriffht  V.    milker,  (1883)  23  Ch.  D.  6^3;    and  seo  Jie  Iiiehard»on,   15)00, 

752,  7G2  ;  52  L.  J.  Ch.  274.   See  the  2  Ch.  778  ;  09  L.  J.  Ch.  804. 

cases  on    the    section    in    Ilood    &  [f;  Seo  Doc     v.    Martin,    (1790)    4 

Chain.",  5th  ed.  p.  283.  T.    R.    39  ;     Vatkiut    v.    jniltamt, 

(i)  Bruce  \.  M.  of  Aiksburij,  1892,  (1851)   3  Mac.  &  G.  622;  21  L.  J. 

A.  C.  3JG.  Ch.  GOl  ;   Ferrand  v.   IViUon,   (1845) 

(A)  Hampden  v.  £,  of  Bitchingham'  4  Ua.  at  p.  385;  15  L.  J.  Ch.  41 ; 
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n.i-  n  VodfT  tho  Conv.  Act,  1881.  s.  21  (2),  a  purclmsor  in  good 

faith,  who  luis  obtnino«l  liia  convejance  (w/),  i^  |>rotec'ted  on  a 

,  |>tm-ha«o  fn)in  n  mortgnpoo  Billing  uikUt  tlio  powers  con- 

.        fomxl  by  the  Art  (>0»  but  tho  clnu.so  will  not  i»rot<'ct  hira  if 

•**        he  has  notiif  <»f  an  irn'gulurity  whiili  cnnnot  bo  waive<l  (o). 

In  the  ca»o  of  a  Bale  under  tho  S.  L.  Acts  n  purflinsor,  dealing 

in  good  faith,  is  to  OBsunio  that  tho  requirements  of  tho  Acts 

have  l)een  complied  with  (  j>),  though  wljore  capital  money  is 

pftVttble,  he  must  pay  it  to  tho  trustees  of  tho  settlement  for 

the  puqv)«o9  of  the  Acta(/>y>);  however,  in  the  case  of  the 

part  of  tho  rent  of  a  mining  lease  to  1k3  set  aside  as  cajiital, 

tho  payment  of  this  to  tho  tenant  for  life  would  not  affect 

the  validity  of  the  lease. 

(2.)  Manner  of  sale. 

'—  An  agent  or  trustee,  simply  authorised  to  sell  by  public 

•aotioa .  auction,  eitlier  genemlly  or  even  for  a  specified  sum,  formerly 

could  not,  whatever  prioo  was  offered,  sell  by  private  con- 
tract ('/) ;  but  in  one  or  two  cases,  after  an  abortive  attempt 
to  sell  by  public  auction,  subject  to  a  reserved  bidding,  a  sale 
by  the  trustee  or  agent  by  private  contract  at  the  reserved 
prico  lias  been  upheld,  and  tho  title  has,  under  special 
circumstances,  been  forced  on  the  purchaser  (r). 

hj  j.nT«to  And  an  express  authority  to  sell  by  private  contract,  would 

JhHjk.$m  T.  .V»wi/m.  (IR'.'T)  2  Si.  9.'.,  S.  143  ;   3G  L.  J.  Oi.  292  ;  Sehryn  v. 

U-.;   6  L.  J.  (O.  8)  Ch.  67:   and  f''":fiU   (1?SH)    38    Vh.  D.  273  :    hi 

frr^fi-kUr  *<i  to  condition*,  wc  GinxI-  ^  J.  Ch.  0ii9;   lU  T/>»m/,»on  and  Holt, 

err.  R.  P.  4th  cd.  pp.  1!j7  ti  %,q.  (1890)  < «  Ch.  I).  492  ;    ..9  L.  J.  Ch. 

-)  X./r  lntrr,.t,  4..  x.lla„d.i„.  ®*l;     Ah  to  conHtn.ctiv.-  notice,  we 

Jimnd.  4/..  1898,  2  Ch.  230;  07  L.  J.  "•  /  °'  f*'*"  ^°°^-  ^*^*'   ^^^^  ;   and 

Ch.  W8.  *"J-  P-  ^'  ''  *"t- 

(■)  A*  to  coDirtnirti vo  notice  of  an  ^  ^i  \'  ^;  ^/  *;,  * ^^'\  "•  \^  = ,  ""^ 

;r..t  r.  .  r,   f  ;  ;.  ■<*  Duke  of  Marlborough  v.  Sarlortt, 

''     ,'    '"     •        (1886)  32  Ch.  D.  616;  /iG  ]..  J.  Ch. 

70;   llurrtllv.  LtttUjohn,  1904,  1  Ch. 

fth  *'^"**'   '*^  ^*  ^'  ^*'-  "''*"• 
1    Ch"  {PP)  S.  L.  Act,  1882,  H.  22. 

I..  .1.  Ch.  {q)  Danirl  \.  Jdanm,  (17C«)  Amb. 

II.1II  It.irt'i  495;    Jir  J.r.ft ,   (1844)    8   Jur.   206; 

'     ":    Al  Sug,  14th  ed.  66  rr  */-7. 

ko/', /.  ..y-  ')    -f''"-    V.     liartwrd,     {I860)     28 

"*•*•**'  "■••  Boav.    2.'8:     liox.fi.ld    V.     Ilodye*, 

(•)  Jfnkuu  T.  Jontt.  'I86O1  6  Jur.  (1863),  33  Beav.  90  ;  but  au.  x 

N.  8-3»»:  29L.J    Ch   493;   /-.r.  f.)    ^    ^^^    ^„,ij,.,    j,,„;^^    ^ 

^.<MM  T.   mmiwry,  ;I860     1    Dr.  k  ^^rf,,,,,,,  ^^-^^    ^^1,   49., 
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uot,  it  is  conceived,  justify  a  sale  by  auction  («) ;  unless  the     Chap.  II. 
authority  is  to  sell  fur  a  specified  sum,  and  the  price  obtained  .LIL. 


at  the  auction  (after  payment    of   the  incidental  expenses) 
exceeds  or  equals  that  unujunt.     Xor  does  an  authority  to  To  A. 
Bell  to  A.  for  a  specified  sum  necessarily  justify  a  sale  tu  13. 
for  that  (or,  it  is  conceived,  any  greater)  sum  (t). 

In  the  absence   of   restriction,  mortgagees,   trustees   and  By  auction 

„  1  •    ^  1    ^     p  Til  i«»/  ^t   ^^  private 

agents  lor  sale  might,  beiore  L,ord  Crauworth  s  Act  [u),  sell  contract, 
by  ]iriv;ito  coutraet  nr  jdiblic  auction  (.r) ;  and  were  not  bound 
to  offer  the  estate  to  public  competition,  before  disposing  of 
it  privately  (//).     They  might  also,   as  a  general  rule,  sell  Inparcela. 
either  altogether  or  in  parcels  (z)  ;    subject  of   coui'se  to  a 
liability  to  be  called  to  account  in  Equity  if  they  adopted  a 
mode  of  sale  which  was  clearly  depredator}' ;  but  it  may  be  1°  undivided 
doubted  whether,  even  at  law,  a  power  {n)  of  sale,  unless  it 
contained  expressions  pointing  to  such  a  mode  of  dealing  with 
the  estate,  would  be  well  exercised,  where  the  entirety  is  settled, 
by  a  sale  of  an  undi^'ided  share.    They  might  concur  with  the 
owners  of  other  properties  in  a  joint  sale,  where  obviously  bene- 
ficial to  their  beneficiaries,  and  it  might  even  be  their  duty  to 
do  so  {b) .     Under  Lord  Cran worth's  Act  (c)  (now  repealed) ,  Lord  Cran- 
which    applied    to   trusts   created    after   28th   Aug.,    18G0, 
trustees  who  by  exjiress  declaration  had  a  jwircr  of  sale  over 
Jiereditaments,  were  empowered,  unless  the  trust  instrument 
directed  the  contrary,  to  sell  either  by  public   auction   or 
private    contract,     as    they    deemed    most     advantaircous. 

(0  Jinl/a!  V.  Zonl  Ahinger,  ;i812)       Farraml,    18IG)  7  Tuun.  122. 
6  Jur.  410.  ,  s  ri  t, 

{a)  Chance  on  Towers,  241. 

(m)  23  i:  24  Vict.  c.  1  lo.  (,,)  geo  Coopn-  au,i  Alln,'»  Contract, 

U)  Sag.  14th  ed.  61.  (l«TG)  4  Ch.  D.  802;  46  L.  J.  Cb. 

,  ,    „  „  ,    .,^,..    ,  -.  133;   Cavendish   v.    C,  (1875;  10  Ch. 

{<l)^r)a,a,  V.  Thn-ra„t    (IS..,     ID.  3iy  .   j/,„.,.,-,  y     J)rb.„ha,n,     18761   2 

&  J.  .•)3r..  5  ,8 ;  20  L.  J.  CI.   «.{0,  u  case  ch.  D.  .'ilO.  which,  in  olftH,-t,  repeal 

of  mortgiijroc  HcUin-  uudor  powir ;  the  siipposod  rule  in   JMr  v.    Oakf*, 

Harper  v.  lla,,,-,,  (I860)  2D.  1.  d:  J.  ,isU4)    1   1).  J.   .t  S.  Mh  ■  :{|   L.  J. 

542,  a  case  of  trustee.  (^-1,,  ,  .,.^_     b^^  j,,p  principh-  d-ios  not 

(c)  Sup.  IJth  e<l.  61.     It  appears  extend  to  the  case  of  a  joint  te<i*e  : 

that  a  trust  for  sale  of  "any  part  Tujuon  v.  Shrard.  (1877;  'y  Ch.  D.  19; 

of"  an  estate,  at  the  dismtion  of  ^'^  L.  J.  Cli.  Xlo. 
the  trustees,  would  authorise  a  palo  (r)  23   &  21  Vict.  c.  H.'>.  ss.  1,  32, 

of  the  entirety  :    Lord  lirndUsham  v.  34  ;   which  are  now  ropcaK-d  liv.'>.  L. 

Mfui,   (1844)  'l4   Si.   249;    C'lwXr  v.  Act,  18S2,  s.  61. 
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CW|».  II.      ^^^  •  t!i.  r  t!iN  ])roTUion  applied  to  a  caso  wlicro  tliere  was  an 

"^Jl: ;.  «/  f or  sale,  whs  doubte<l,  but  never  judicially 

.  .     By  the  T.  Act,  1H93,  s.  13,  replacing  8.  35 

Act,    issi,  where  a  trust  fur  sale  or  power 

,  ;  •!  in  a  trustee,  he  may  sell  or  concur  with  any 

other  person  in  selling  all  or  any  part  of  the  property,  either 

tubject  to  prior  charges  or  not,  and  either  together  or  in  lots, 

''  ■       or  private  contnut,  subject  to  any  such 

iug    title   or  evidence   of  title,   or  other 

matter,  as  the  trustee  thinks  fit,  with  power  to  vary  any  con- 

tiBct  for  sale,  and  to  buy  in  at  any  auction,  or  to  rescind  any 

(  '         '  'to  resell,  without  being  answerable  for 

ft  .1  or  power  is  only  exercisable  subject 

to  the  terms  and  provisions  of  the  instrument  by  which  it  is 

created  (r),  and  the  section  applies  only  to  a  tnist  or  power 

cn-ateil    by   an    instrument    coming    into    operation    after 

1-^1. 

Bthhf  Under  the  Bankruptcy  Act,  1883  (./'),  the  trustee  (g)  may, 

J2^i^      5-^  ■    •  •    •'  ■  -^  of  the  Act  (without  the  consent  of  the 

(  ^  :i)  s*ll  the  property  of  the  bankrupt  by 

public  auction  or  private  contract,  and  transfer  it  to  any 
person  or  company,  or  sell  it  in  parcels,  and  give  receipts  for 
money  received  by  him. 

Ktniwire  m1«      Where  the  trust  is  to  sell  for  purposes  which  may,  but  \^ill 
panome.         ^^^  nccessorily,  require  a  sale  of  the  entirety,  a  purchaser 
need  not  see  that  no  more  is  sold  than  is  requisite  (A). 


(i)  See  3  D«T.  3rd  «1.  665.  "^^^o*  "^  *  trustee,  sell  the  property 

of  the  bankrupt:    Turqiitind  v.  Board 
.  '       of  Trade,   (1886)   11   A.   C.   286;  65 
^  '^      L.  J.  Q.  B.  -117.      Sec  further,  #K/». 

pp.  22,  .'.9. 
Bky.   Act,  ^^j  Spnlding   V.   Shahntr,  (1684)   1 

Vem.  301  ;  Ik.liou  v.  llrwtn,  (1821) 
'  '••  '  t    of    »       6  3^fad_  9.   sug     14th  ed.  p.   658; 

Thomtu  X.  Toicntftid,   (18.52)   16  JuT. 
736.    And  see  S.  L.  Act,  1890,  5. 16, 
v.i  to  a  power  of  pale  affecting  onlj 
Uw  adjodi^Uoa   aid   iLe  appvint-       .  part  of  the  property  setUed. 


trostro   the  .irt«  in 

ij.  ■  -n 
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Fiduciary  vendors  are  also  bound  to  use  all  reasonable  dili-     CLap.  II, 

Sect.  2. 
gence  to  obtain  a  fair  price  (/)  :  if,  therefore,  tliey  sell  by  '— — 

auction  they  should  give  duo  notice  of  and  advertise  the  sale ;  meuta. 
and  if  the  estate  has  been  advertised  to  bo  sold  in  one  par- 
ticular manner  (as  in  lots),  tliey  should  not  sell  in  any  other 
way  (as  altogether,  or  under  a  different  plan  of  allotment) 
without  re-advertising  the  sale  in  accordance  with  the  pro- 
posed alterations  (/.).  But  Avhen  a  binding  contract  has  been 
entered  into,  they  cannot  break  it  off  in  order  to  accept  a 
higher  offer  (/). 

In  sales  before  the  2-jth  Doc,  1^88,  fiduciary  vendors  Depreciatory 
were  not,  without  special  authority,  justified  in  selling  under 
any  unnecessary  and  depreciatory  special  conditions  (such  as 
a  condition  that  the  purchaser  should  take,  at  a  valuation, 
fixtures  belonging  to  a  third  person)  ;  or  that  he  should  take 
the  property  saddled  with  a  disadvantageous  contract  into 
which  tliey  had  improvidently  entered  {»>)  ;  or  conditions 
unnecessarily  restrictive  of  tho  pui-chaser's  right  to  a  market- 
able title.  ■  But,  even  without  express  authority,  a  fiduciary 
vendor  might,  it  is  conceived,  have  inserted  a  condition 
enabling  him  to  rescind  tho  contract,  in  tho  event  of  the 
purchaser  insisting  on  an  objection,  which  he  was  unable  or 
unwilling  to  remove  (n)  ;  or  a  condition  that  part  of  tlio 
j)urchase-money  (such  part  not  exceeding  tho  amount  of  the 
mortgage-debt)  might  remain  on  the  security  of  tho  pro- 
perty (o). 

In  sales  by  trustees  since  the  24tli  Dec,  1888,  no  sale  can  Sales  .since 
be  impeached  by  any  boneficiary  upon  the  ground  that  any  isss. 

(•)  Doiciits    V.    Grazebrook,     (1817)  L.  J.   Cli.  571  ;    Lanee  v.    Goldwg- 

3  Mer.  at  p.  208.  ham,  (1873)  8  Ch.  902  ;  42  L.  J.  Ch. 

(/•}  Ord  V.  Xocl,  (1820)  5  Mad.  438,  777;  Lidin  v.  Flood,  (1885)  28  Ch.  D. 

441,  but  qu.  -whether  this  would  bo  580;  64  L.  J.  Ch.  370;  Jte  Jlat/nrr's 

followed.  Triutfe$   a»d    Grefnairay,    (1885)    53 

(/)   Goodiriii  v.Firfdii>y,{l8oZ)  4D.  L.  T.  405. 

M.  &  G.  90.     See  Harper  v.  Jfai/cs,  (n)  Falkner  v.  Equitable  Jierfrtion- 

(1800)  2  D.  F.  &  J.  512.  arif  Co.,  (1858    4  Dr.  352  ;    28  L.  J. 

(//)  And  see  inf.  p.  194  rt  nrq.  Ch.  132  ;  and  tho  V.-C.'s  judjrment. 

{in)  Marriott  y.  Anchor  Rrrcrsiouanj  (o)  Darry  v.  Ihirrfinf,  {lli5' ■  I  D.  4 

Co.,  (1361)  3  D.  F.  &  J.   177  ;   30  J.  535;  26  L.  J.  Ch.  830;  in/,  p.  194. 
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.»...  ir       .,f  fl.,>  conJitiona   cf  sale  were   unnooossarily  (l.-proclatory, 
.    it    apjioars   tlmt  tbo   oonsidoratiou  for  the  sule  was 
thereby  n-natTvil  iimdoquate ;  or,  after  tho  execution  of  the 
c-  •  .  and  M  aj^ninst  the  i)urclm.s<r,  upon  tho  ground 

ti  f  th«'  o.nditions  of  galo  wore  unnecessarily  depre- 

ciatory, unl«>M  it  api»ear8  that  the  purchaser  was  acting  in 
collu«ion  with  th.«  trustee  at  the  time  when  the  contract  for 
sale  wa»  mado(/').  Trustees  who  are  either  vendors  or 
purchaaerB  may  sell  or  buy  without  excluding  the  application 
o!  ».  2  of  tho  V.  &  r.  Act,  1H74  (y),  or  the  pronsions  implied 
by  ».  3  of  the  Con  v.  Act,  18^1  (/). 

fWlr  of  Trustees  with  a  power  of  sale  under  a  settlement  must  sell 

J^J^"'  the  standing  timb<r  with  the  estate,  though  the  tenant  for 
mfunulj.  ijfe  ijj  iinimi>eachable  for  waste  (n)  ;  and  a  sale  of  the  estate, 
a|>art  from  the  timber,  is  void  at  law  (/) ;  a  tenant  for  life 
aelling  und»r  the  S.  L.  Acts  must  also  sell  the  timber  with 
tho  laud,  and  the  usual  valuation  money  must  bo  added  to 
the  jnircha^e-money  {(f).  AVhere  the  tnist  is  to  sell 
fur  j>aynient  of  debts  or  other  limited  purposes,  and 
subj.'ot  thereto  the  estate  is  settled  on  A.  for  life,  with 
remainders  over,  the  tnistees  may  not  fell  and  dispose  of  the 
timber,  instead  of  selling  the  fee  simple  of  part  of  the 
estate  (m)  ;  the  same  doctrine  applies  to  a  reservation  of 
minerals,  or  any  other  i>art  of  the  inheritance,  upon  a  sale  by 
trustees  for  sale  {x) ;  though  special  circumstances,  such  as 

' />    T.  Act,  1S93,  ».   H,  n«iila«inff  42.'i  ;    }f.nkrr  v.    Krkrwifh,   (1850)  8 

T.  Act,  ISSX,  •.  :i.  II».  291  ;   19  L.  J.  Ch.  492  ;  but  »e« 

lm\  T    A<^    l«m    ■    I'j  Kekttcich   v.    Marker,   (1851)  3  M.  & 

</    Iff'  ^®^''  ••  ^''-  G.  311  :  21  L.  J.  Ch.  182.     See  Sd. 

v)  D-  t-C-  tf,trr  V.  Brtullry,  (1842)  13  Si.  75;  11 

'.     (Wlfrrll  X.  (holmfU<j,  (1830,  I  L,  J.  O,.  3«5,  vhfTO  it  wm  udhuc- 

RuiM».  k  M.  418;   1   CI.  k  Fin.  GO;  c<KMfully  contcndwl  that  the  inhcrit- 

"'-   '■'    '           •■  "    n'ahlron,    1853;  23  aiic*'  of  the  timber  wa«,  in  Equity, 

I                                 I).  M.  &  G.  259  ;  ucvtred  from  the  inheritance  of  the 

■,   (Ihr.i)  29   R-av.  ^jj  ;  and   IlutUr  v.   liorton,  (1820)5 

•J.  Ch.  625  ;  Rf  Dukf  of  ji,,^  40.     See,  too,  licnnelt  v.  IVynd- 

K.,   1900,    2  Ch.  206;  h„,„,  (1857,  23  Bear.  521. 

Ll'  L.  J.  Lh.  603,  ix)  But  not  (it  is  conceived)  to  a 

n    rktilmelry   y.    PaxtoH,   (1825)   3  rp«»-rvation    of    mmf*.   on    sales    to 

T               "  Railway  or  Waterworks  Companies : 

He    LlnetUim,    (1887)    37  r.r  to  L<kh1  .\iithorifie»forpurpo«et*of 

(  ...  ,;     ..:.  Sanitary  Work,  see  R.C.C.  Act,  1845, 

(■)  JMt**$  T.  Wnetmh,  (1828)  2  Si.  8.    77  ;    Waterworks    Clauses    Act, 
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local  custom,  or  the  peculiar  nature  of  the  property,  raay     Oiap.  II. 

Sec t .  *2, 

occasionally  render  such  a  mode  of  side  desirable  and  proper.  

Where  a  will  empowered  trustees  with  the  consent  of  the 
tenant  for  life,  who  was  unimpeachable  for  waste,  to  sell  all  Minerala. 
or  any  part  of  the  settled  lands,  it  was  held  that  they  could 
not  sell  the  surface,  reserving  the  minerals  (//).     Tliis  deci- 
sion led  to  the  passinfr  of  the  Confirmation  of  Sales  Act,  ruder  A<  t  <.f 

'■  '^  18G2. 

1862  (since  repealed  and  replaced  by  the  T.  Act,  1893, 
8.  44),  which  after  giving  retrospective  validity  to  sales,  &c., 
from  which  the  minerals  were  excepted,  enabled  trustees  or 
donees  of  a  power  of  sale  to  dispose  of  land  with  a  reserva- 
tion of  minerals,  and  either  with  or  without  powers  of  work- 
ing the  same,  or  of  minerals  apart  from  the  surface ;  but  the 
Banction  of  the  Court  had  to  be  previously  obtained  (z). 

Under  the  T.  Act,  1893,  s.  44,  where  a  tnistee,  or  other  Under  Trustee 
person  (rt),  is  for  the  time  being  authorised  to  dispose  of  f>.L.Att,i»82. 
land  by  way  of  sale,  &c.,  the  Iligh  Court  may  sanction  his 
80  disposing  of  the  land  with  an  exception  or  reservation 
of  any  minerals,  and  with  or  witliout  rights  and  powers  of 
or  incidental  to  the  working,  getting,  or  carrying  away  of 
the  minerals,  or  so  disposing  of  the  minerals,  with  or  without 
the  said  rights  or  powers,  separately  from  the  residue  of  the 
land.  And  any  such  trustee,  or  other  person  (a)  with  the 
said  sanction  previously  obtained,  may,  unless  forbidden  by 
the  instrument  creating  the  trust  or  diivction,  from  time 
to  time,  without  any  further  application  to  the  Court,  so 
dispose  of  any  such  land  or  minerals,  but  nothing  in  the 

1847,  8.  18  ;  Public  Health  Act,  1873  11  \V.  R.  lit ;  32  L.  J.  Ch.  275,  and 

(Support    of    Sewers),    Amendment  generally  an  to  what  are   miueruls, 

Act,    1883,  88.  2,  3.     As  to  what  are  Darvill  v.  Roprr,  (18o5)  3   Dr.   294  ; 

mines  within  8.   77  of  the  R.  C.  C.  24   L.  J.  Ch.   779  ;  Earl  of  Bosff  v. 

Act,  Hce  Mulhud  R.    Co.  v.  Ilnunrh-  WaUimaii.  (lS4i">)   14   M.   A:  W.  869; 

vood  Brick  and    Tile  Co.,    (1882j   20  loL.  J.  Ex.G7;  H<xt  \.  Gill,{\^12) 

Ch.    D.    652;    51    L.   J.   Ch.    778;  7  Ch.  699,  712;  41   L.  J.  Ch.  761; 

M.  R.  Co.  V.  Robimon,  (1887)  37  Ch.  Johnstone  v.  Crompton  and  Co.,  1899, 

D.  386;  57  L.  J.  Ch.  441  ;    15  A.  C.  2  Ch.  190  ;    68  L.  J.  Ch.  S59  ;    Re 

19  •    69  L.  J.   Ch.  442,  and  i»/.  p.  Toid,  lUrUston  and  Co.  and  the  X.  K. 

125.  n.  Co.,  l'.U);i,  1  K.  B.  6ti3;  72  L.  J. 

{i/)  RiicUn/  y.    Hotcrll,    (1861)    29  K.  B.  337  :  and  i»j/.  p.   425.     Ah  to 

Beav.    o4G ;  3n  L    J.  Ch.  525,  and  wrvieo  of  the   iH-tition   see   Lcwin, 

Bee  inf.  Ch.  XVIII.  s.  2.  11th  cd.  p.  506.  not*  (a). 

(z)  As  to  what  are  minerals  within  a)  Trustee  Act  (1893)  Amendment 

the  Act,  see  Re  Brvicns  £>(.,  (1862)  Act,  1894,  8.  3. 
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Ck«p.  II.     iection  u  to  doropnto  from  nny  power  wlii.  li  ft  tnisteo  may 
*^'        hnre  unJiT  the  S.  L.  Acts,  1SS„>  to  1890,  or  otliorwiso.     No 
„..,  •  I.r    this  5cction  is  requireil   whcro  u  t«'nant 

f^.j  jr  uiulor  tho  S.  L.  Acts.     The  usuiil  case  is 

when)  thoro  is  a  Nile  by  iK^rsons  holding  lan.l  on  trust  for 
mIo;  the  present  pmctico,  however,  of  conferring  on  such 
pc^rgoo'-  *'  •••';■  powers  of  a  tonnut  for  life  will  render 
infrvyiu  i.s  umU-r  the  section.    If  prefenvd,  where 

Und  is  held  on  trust  for  snl.>  witliin  the  meftning  of  s.  03  of 
the  8.  I^  Act,  ISSJ,  nn  npi'liration  cnn  ho  rando  under  s.  7  of 
the  8.  L.  Act,  IHH-J,  for  tli«'  t.nant  for  life  of  tlio  proceeds  of 
sale,  or  of  the  land  until  sale,  to  exercise  the  statutory 
powers. 

I'wWr  tb«  So,  under  the  S.  K.  Act,  1877,  s.  19,  the  Chancery  Division 

».  E.  Act.       ^^^^  authorise  a  sale  of  mines  apart  from  the  surface,  or  rice 
rtrad  {b). 

8.L.  Act,  And  under  the  S.  L.  Act,   188-2,  s.  17,  a  sale,  exchange, 

***''  |>artition  or  mining  lease  (U)  may  he  made  eithr-r  of  laud,  with 

or  without  an  exception  or  reservation  of  all  or  any  of  the 
mines  and  minerals,  and  in  any  such  case  with  or  without 
a  grant  or  reservation  of  powers  of  workinfr,  way-leaves  or 
rights  of  way,  rights  of  water  and  drainage,  and  other  powers, 
ea.soraentf<,  rights  and  privileges  for  or  incident  to  or  con- 
m'ctt*<l  with  mining  puq>oses,  in  relation  to  the  settled  land, 
or  any  part  thereof,  or  any  other  land.  And  an  exchange  or 
partition  may  Ijc  made  subject  to  and  in  considoration  of  the 
reservation  of  an  undivided  share  in  mines  or  minerals. 

mi^ff  A  trust  to   sell  land  as  building  land,  has  been  held  to 

)^|;*'°g  nu'  '     '  ''  set  it  out  and  make  the  necessary 

rc^  .  ,  -  ;.  -  ,    ^:   -         ^   nses  out  of  the  proceeds  of  sale  V). 

(f  Sm  JU  Jitllii,  (1841)  8  Oiff.  of  the  imrfacc,  rct^rring  the  mines 

124:  30   L.  J.   Cb.   929:   Bf  I.<ttc,  ami   tnincrabi   under  it,   or  of    the 

(18611  7  Jar.  N.  8.  611  :  R*  M*t>c<irii,  minrii    and    mincmls    withoat    the 

(I8«S,  6  Eq.  248;  Rt  Grtf^t  S.  /'.,  nurfaro:    Jlr  Olcdototif,  1900,  2  Ch. 

(187.Vj  W.  N.  106  ;  imf.  p.  1117.  101  ;  69  L.  J.  Ch.  455. 

(M,  Under  «.  6  of  8.  L.  Act,  1SS2,  (r)  Cookton  t.  Ltt,  (1853)  23  L.V. 

the  tenant  for  life  csn  grant  %  ]e«.«e  Ch.  473. 
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Under  tlio  S.  E.  Act,  1877,  the  Court  has  power  to  direct     Chap.  ii. 

that  any  part  of    the  settled  estates  shall  be  laid  out  for  '—^ 

•^    ^  .  ,  Under  S.  E. 

streets,  squares,  gardens,  sewers,  &e.,  either  to  he  dedicated  Act,  1877. 
to  the  puLlic  or  not ;  and  also  to  direct  such  works  to  be 
executed,  and  the  costs  thereof  to  be  raised,  by  a  sale  or  mort- 
gage of  any  part  of  the  settled  estates  {ff). 

Under  the  S.  L.  Act,  18S2,  a  tenant  for  life  may  sell  any  Under  S.  L. 
easemeut,  right  or  privilege  of  any  kind  over  or  in  relation  to  ' 
the  settled  land  {<■)  ;  and  on  or  in  connection  with  a  sale  or 
grant  for  building  purposes,  or  a  building  lease,  he  may,  for 
the  general  benefit  of  the  residents  on  the  settled  land,  or  an}' 
part  thereof,  cause  or  rec[uu'o  any  parts  of  the  settled  land  to 
be  appropriated  and  laid  out  for  streets,  roads,  paths,  squares, 
gardens,  or  oilier  opon  spaces,  for  the  use,  gratuitously  or  on 
payment,  of  the  public  or  of  individuals  ;  with  sewers,  drains, 
watercourses,  fencing,  paving,  or  other  works  necessary  or 
proper  in  connection  therewith  (./'),  and  the  Act  contains  pro- 
visions for  securing  sncli  appropriation.  The  cost  of  exe- 
cuting such  works  may  1)0  defrayed  out  of  capital  money 
ai'ising  under  s.  21  of  the  Act,  by  a  mortgage  under  s.  21  of 
the  S.  E.  Act,  1877,  or  by  boiTOwing  under  the  Improvement 
of  Land  Act,  18G4,  partially  repealed  by  the  S.  L.  Act, 
1882,  s.  64  (/■). 

A  trustee  for  sale  in  a  mortgage  deed  shoidd  not  sell  with-  -Sale  uEdcr 

•  niortirfiirp. 

out  notifying  his  intention  to  the  mortgagor  (//)  ;  and  he  sells 
at  his  own  risk  if  a  tender  has  been  made  him  of  his  prin- 
cipal, interest,  and  costs  (//).   "Wliere  an  equity  of  redemption 

{(!)  Ss.    20   and   21,  and  sec  in/.  (f)  S.  L.  Act,  1S82,  ».  30. 

p.  1118.     As  to  the  object  of  thcae  (^)  Jtion.,  (1821)  6  Mad.  10. 

provisions,   see  lie  Poi/n(tcr*a  S.  E.,  (/<)  Jnikiiia  v.  Jones,  (1860)  2  Gif. 

(1881)  50  L.  J.  Ch.  753.  99  ;    29   L.   J.  Ch.  493.      As  to  a 

(f)  S.  3  (1).     Aa  to  the  creation  of  mortgagee's  power  to  make  a  title 

eattements  on  exchange  or  partition,  after  satiNfaction,  or  alleged  naiis- 

see  S.    L.    Act,    1890,   s.    5.      This  faction,  of  Ids  mortgage  debt,  see 

section   autlioriscs   an    exchange  of  JJickcr  v.  AtifferstetH,  {lS~6j  3  C]\.D. 

easements  apart  from  any  exchange  COO;  45  L.  J.  Ch.  764.    Sec  further, 

or  partition  of  land :    Jle  lirackrus  as  to  the  protection  of  purcha-Kerc, 

Scttlnncut,VdOZ,\C\\.2(}5\  72  L.  J.  Conv.    Act,    1881,  s.  22   (1),  which 

Ch.  101.  Bcems   Fuflieiont   to   protect   a   pur- 

(/1  S.  16.  chaser  in  good  faith  ;  and  fip.  p.  72. 
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Ckap.  11-  wttM  conTi»yed  to  n  second  mortgngco  ui>oii  tnifit  to  sell,  and 
i»ut  of  tho  prottHMU  to  \K\y  off  tlio  first  mortgage,  tlien  the 
•ec^U'l  raortpigo,  nnd  t<»  pay  tlu«  surplus  to  tlie  mortgagor,  it 
wiUH  h«lJ  tluit  tho  trust  was  duly  cnrried  out  by  a  sale  suhjtct 
to  tho  fin»t  mortgago(i).  A  mortgngco  can  be  restrained 
from  parting  with  the  legal  estiite  iHJuding  a  stiit  to 
re«h'*>m  (J),  but  tho  power  of  sale  is  not  superseded  by 
nn  notion  for  redomption  (X) ;  nor  by  an  onlor  nm  for  fore- 
closure, though  then  it  can  only  bo  exercised  by  leave  of  the 
Court  (li). 


»r>»irT»«ito 


A  side  by  a  mortgagee,  tliougli  har?li  and  improvident, 
will  not  bo  8et  aside,  if  clearly  within  the  tonus  of  tho 
power (/);  nor  will  a  mere  offer,  unaccompanied  by  a'tual 
t'     '  of  tho  amount  due  to  him,  Im' suflicient  to  prevent 

a      .  And  so  long  as  anytliing  remains  due  on  the 

Becurity,  a  mortgagee  may  pursue  jdl  his  remedies  con- 
ourrfntly(o)  ;  and  may  do  so  in  the  same  action,  and  may  at 
t:  lime  obtnin  j>orsonal  jiidgmoiit   for  the  debt  and 

j  .  ^  '  for  fon 'closure  (/>)  ;  but  wlioro  on  a  sale  he  allows 
bis  agent  to  receive  the  sale  moneys,  he  cannot,  if  they  are 
misapplied   or  lost,  bxw   the   mortgagor    f'V   tlio   mortgage 


N 

I 
21.;. 


I  • 


-      ,    .lur. 

.. ;>-.vj    K, 

T.  St«(l,  (1839)  7  W.  R. 


rii     \irr<nt  r.  TAfiifr<$  Lid.,  1903, 

r.    ^N^rn/riM,    ;1876,    3 

i".  I.   .T    (T,.  :.',«  :   and 

l.<.w  far  tho 

,    •  !■»  jKJWiT  in  a 

;.    11,  iZ. 

iv  ho  Tnnd<-  iindfT 

■       ■     '    -■  <  ■  r,  2 

\'y 

.-      'If, 

vf>  p«r- 

.  1>   :.  1   Ch.  171  ; 
T;  I><98,  1  Ch.  27; 


ii:-.    MoL- 


T.  fJtrnriis,  (1S46) 
n   .    II   Jur.  7f.l  : 

-loi  4  y.  k  C. 


nKirttrnj.'ipr  to  inortpapoo'fl  BoUcitor, 
uii<l<r  n  tliniit  of  mi  cxerc-iMc  of  a 
power  of  wilf,  but  not  reallv  due, 
ninv,  it  Hoomj«,  be  rrroverr-d  at  Law : 
n'',f  T.  J'hippi,  1844)  7  Mun.  6i  G. 
686. 

(o)  Lcekhari  v.  Hnrdy,  ^1846)  9 
B.-av.  349:  lA  L.  J.  Hi.  347: 
r.^kfll  V.  ItnefH,  (18.'>2)  16  Ikav.  168  ; 
Jh,i„o„d  V.  Ctnft,  (1876  3  Ch.  D. 
.'>12  ;  4.")  L.  J.  Ch.  604  ;  AiAbumer 
on  Mort|rn(ren,  p.  3-52. 

'ft\  lltjtnnnd  v.  Crriff,  tup,  ;  farrrr 
X.  I.afr>i  UnHlatid,  (l^H.;  .U  Ch.  D. 
42:  hh  L.   .7.    Ch.   1 1'.».     The  order 

f>r«'Vfnt»  nnnibrr  nrtion  being 
irouffht  for  tho  inltn>t  on  a 
^pooiallr  cndorw-*!  writ :  PouUtt  v. 
Hill,  1M93.  1  Ch.  277  ;  62  L.  J.  Ch. 
4fi6  \\'horo  a  pni»no  mortjragee, 
aifiiinxt  whom  judtmimt  for  forc- 
floMUf  hn«  l>f«n  obiBinf<l.  mnki  •<  n. 
priip«r  oRiT  to  <li>«-liiini,  tlir  pljiitititf 
i.H  ontitlrd  to  no  further  coftt*  ajraiLtt 
him  :  Grrrnr  v.  Fo$ter,  fl882)  22  Ch. 
D.  r.'-.o  :  52  L.  J.  Ch.  170. 
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deLt  (pjj).     If  acting  in  good  faith,  a  mortgagee  can  only  be     Clmp.  II. 
stopped  by  tender  (y)   of   principal,  interest,  and  costs  (r) ;  


and  it  would  require  a  strong  ease  to  induce  the  Court  to 
restrain  an  intended  sale  by  a  niortgagoe  undt-r  special  con- 
ditions, on  the  ground  of  tlioir  undue  stringency  (s)  ;  but  of 
course  if  the  sale  be  clearly  oppressive,  as  c.fj.  where  the  mort- 
gagee overstates  the  amount  of  his  debt,  and  thus  deters  the 
person  entitled  to  redeem  from  paying  it  off,  the  Court  will 
interfere  (/).  The  established  rule  is  that  the  Court  will  only 
stay  a  sale  on  tender  of  what  the  mortgagee  swears  to  be 
due  (k)  ;  but  if  it  is  clear  on  the  surface  that  less  is  due  than 
the  sum  to  which  the  mortgagee  swears,  and  tender  is  made 
of  wliat  is  manifestly  duo,  the  Court  will  restrain  a  sale  (r). 
And  the  Court  vn]l  always  restrain  a  sale,  if  the  mortgagee 
holds  a  fiduciary  relationship  towards  the  mortgagor  (y). 

Whore,  as  is  usually  the  case,  the  power  Is  exercisable  only  Notice  of 
upon  notice,  a  contract  for  sale  is  not  invalid  by  reason  of  its 
being  entered  into  before  the  expiration  of  notice  duly 
given  (r) :  nor  need  notice  be  given  if  not  required  by  the 
terms  of  the  power  {a).  "Where  the  equity  of  redemption  has 
been  incumbered,  and  the  power  does  not  contain  the  usual 
clause  making  an  irregular  sale  valid  as  in  favour  of  a  pur- 
chaser, a  sale  witliout  the  required  notice — if  required  by  the 
.terms  of  the  power  to  be  given  to  the  assiym  of  the  mort- 
gagor— is  invalid  as  against  the  subsequent  incumbrancers, 
even  though  the  mortgagor  expressly  waive  the  notice  and 

[pp)  Palmer  r.  ITfiidnf,  (I860;.  28  W.  R.  3oS. 

Beav.  341  ;  Hudye  v.  Richem,  (1873)  (x)  Ilifkton   v.  Darlotr,    (1S83)    23 

L.  R.  8  C.  P.  358  ;  42  L.  J.  C.  P.  Ch.  D.  690  ;  62  L.  J.  Ch.  453. 

127.  (y)  Jifaclfod  v.  June*,  (1883)  24  Ch. 

iq)  Sec  n.  :m),  p.  80,  D.  289  ;  63  L.  J.  Ch.  H5. 

(r)  ratfnicr  v.  Carrw,  flS5J)  Kay,  (.-)  .V<tJor  v.    H'tird,    (1847)  5  Ha. 

Ap.  xxxvi. ;  23  L.  J.  Cli.  ftOG.  698,  which  also  sec,  as  to  mode  of 

(«)   Krrihnic  V.  Kalow,  (1856)  1  Juf.  irivinji:  notice. 

N.  S.  974.  (.»)  Soo  rocHuniv.  KJicarils,  (1881) 

(0  Jenkins  v.   Jonen,  (1860)  2  Oif.  18  Ch.    D.    449;   51    L.   J.   Cli.  40; 

99;    29    L.   J.    Ch.    493;    and   cf.  Craddock  t.  Ilo^trt,  {\SM)  53  L.  J. 

Prichard  v.    U'tUon,   (1864)   10  Jur.  Ch.    968;     cf.    Fuolei/'t    Trmtet    v. 

N.  S.  330  :  3  N.  R,  350.  Wh<tham,  (1886)  33  Ch.  D.  Ill  ;    55 

{»)  Hill   V.    Kirk-^cood.   (1880)    29  L  J.  Ch.  899  ;  66  L.  J.  Ch.  41. 

1>.       vol  .   I.  Q 
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CWip-II.     MMont  to  tho  salo(A).     A  notice  fairly  given  pursuant  to 

**^  •        tho  t«nn«  of  tho  power  is  valiil,  though  the  party  on  whom  it 

•  U  an  infant  (r)  ;  so,  too,  it  would  seem,  if  ho  is  a 

. ),  or  totally  blind,  or  donf  (r)  ;  and  tho  Court  is 

to  iutorfore  as  against  a  punlmser  in  good  faith  ;  thus, 

uhoro  notii^  was  given  by  tho  mortgagee  of  an  intention  to 

lit  wai*  not  mado  at  the  end  of  six  months  from 

:..     . .    .  .  .:  was  not  actually  served  till  nearly  three  weeks 

ftftt'rwapU,  the  notico  was  held  to  bo  valid ;  tho  sale  not 
liaving  Uvn  mado  until  more  than  six  months  had  elapsed 
niniv  tho  dolivory  of  tho  notice  (/),  Subsequent  negotiations 
bftwooii  the  mortgagee  and  mortgagor  may  amount  to 
waiver  of  a  notico  duly  given  (ff).  Tho  clause  protecting  a 
purcha«<'r  from  inquiring  whether  due  notico  has  been  given 
is  unavailing  if  ho  buys  with  tho  knowledge  that  notico  has 
not  be«n  given  (/<). 


Koik*  mmUr       In  tho  ca«o  of  a  mortgage  of  hereditaments,  executed  after 
lau  tho    31  at    Dec.,    1881,    three    months'    notico    in    writing 

mu«t,  unless  the  deed   otherwise  directs,  be   given   to   tho 
1  of  tho  j>orsons  entitlotl  to  the  property  subject 

V  ,  '^T  be  affixed  on  some  conspicuous  part  of  tho 
property,  before  tho  statutory  power  of  sale  can  be  exercised ; 
but  the  purohaser's  title  is  not  to  be  impeached  on  the  ground 
that  no  case  had  arisen  to  authorise  tho  exercise  of  the  power, 
or  that  no  such  notioo  has  been  criven  (/). 


TVnrrrtn  h11 


A  mortgagee  by  deed  of  hereditaments,  whose  security  is 
created  after  1881,  may,  imless  restricted  by  the  terms  of  tho 
instniraent,  soil,  subjoct  to  such  conditions  as  ho  may  think 
^'  '  it  this  will  not  justify  him  in  inserting  unreasonable 

'  .  :.<<. 

(i\F*nUr  r.   JTof/ftrl,   (IPSO,  l.'.  (y)  Tommri,    v.     irhUe,    (1850)    3 

"      ■"       ■  '   L-    J-    Q.  B.  340;  H.    L.    C.    49;     Dnrri/   r.    Dunant, 

''HI    17  Ch.  I).  434;  (IS.",:)  1  D.  &  J.  535;    2G  L.  J.  Ch. 

830  ;  Mftfrri  v.  Uroini,  nip. 

V    V.    UKrmee,    (1864)    2  (h)  J'arHnnmt  v.  irnnbury,  (1860)  1 

'  Dr.    &  S.    U.'J;  36  L.  J.   Ch.   21)2; 

•^   r.    r                          15  Sehryn  v.   finrfit,   (1888)  38   Ch.    D. 

*"    ^j^"^                      '•»*  273;    57  L.   J.   Ch.    609;    »ee  sup. 

■*  of  p.  72. 

!'ip.  (i)  Conr.   Act,    1881,  p.s.  20,  21  : 

••-•.■■;  Bee  tup.  p.  79. 

-r*    T.    Bn,wm,    (I8fi3)    2  (k)  Conr.    Act.    1881,   =.    19;    we 

33  L.  J.  Ch.  97.  nip.  p.  CO. 
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TVliere  nn  estate  in  mortgage  is  contracted  to  be  sold  Lj     Chap.  ir. 
persons  claiming  the  oqnity  of  redemption,  and  difficulties       ^''  *'  "' 


arise  upon  the  title  subsequent  to  the  mortgage,  it  often  hap-  mortgagee  at 
pens  tJiat  the  mortgagee,  if  he  has  a  power  of  sale,  is  requested  pu|."o'o  o^ 
to  exercise  it,  for  the  purpose  of  getting  rid  of  the  difficulty  ;  'faring  a 
and  doubts  are  often  expressed  as  to  the  validity  of  the 
scheme,  or,  at  any  rate,  whether  tlio  mortgagee  can  safely 
comply  with  tlie  request  (/).  Assuming,  as,  of  course,  must  be 
assumed,  that  the  power  is  exercisable  according  to  its  terms, 
and  the  mortgagee  chooses  to  receive  his  money,  and  to  obtain 
it  by  means  of  the  power,  it  is  clear  that  no  valid  objection 
can  be  made  to  such  an  arrangement,  motive  being  imma- 
terial in  the  exercise  of  a  legal  right.  A  person  taking  merely 
that  which  belongs  to  him,  by  means  of  the  security  wliich  he 
has  contracted  for,  does  not  act  improperly  in  so  doing, 
merely  because  one  principal  reason  for  his  calling  in  tlio 
money  is  a  wish  to  benefit  another  i^erson. 

If  trustees  employ  an  agent  to  sell,  or  confide  the  sale  to  Trustees,  i-c. 


a  co-trustee,  &c.,  they  will  be  responsible  for  his  acts  (.^0,  agc^ntTrf 
except  that  under  the  T.  Act,  1803,  s.  17,  trustees  may  Hl^j^^'^'' 
appoint  a  solicitor  to  receive  trust  funds  by  permitting  the 


Act. 


solicitor  to  have  the  custody  of  a  deed  containing  any  such 
receipt  as  is  referred  to  in  the  Conv.  Act,  18SI,  s.  oO.     Also 
an  implied  general  indemnity  is  given  to  trustees  by  s.  24  of 
•  the  T.  Act,  1893. 

By  the  S.  L.  Act,  188o,  j^  ^j^g^  ^f  confiict  (//)  between  the  Con«>nt  of 
provisions  of  a  settlement  and  the  provisions  of  tlie  Act,  uXV°l"'^ 

(0  Tlicmnrtpagor  cannot  purchase      Qitoiitf,  1894,   1  Ch.  470-    C3  L    J 
fn.n.  the  mortgageo  bo  as  to  dcfoat       Ch.    .S77  ;    of    first    morigagoe    fo^ 

638      OG   i'   V^A      iS;    ^'-   ^^^-       """-'^'''ff"^-    ^'•"'/"'    V.   Luc,,    (1889) 

Z:\  "/•;    /    ^"    T   \ .,.    „ - .-,  "'"^  goiu rally  as  to  the  employment 

Atk^-      /;/  "f."''^'    ^'"^'^    ^       "^  "'^  "^^"t  in  the  ordinary  S^irsc 

U    VV;    3lV-     ' '  W>'-  '\    t''  i'^"^>       delegation  of  the  tru^t.  see  S,S,U 

^.n.    iHd.      A«    to    tho    liabihtv  of       12  Ch    -11.5  •  (ja  I.    T   CI.    -- 1 

rxccufor  m  whofco  w.le  power  they       lonsdafe    v.    Zo,c(f,r,-     1900     2    Ch 
hare  placed  the  asset.,  »co  Jif  Gaf.       C87 ;  09  L.  J.  Ch.  680.         ' 


O 
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cwn.     rvlaUro  to  any  nmttor  in  rt'si>ott  whereof  tlio  tenant  for  life 

*^*-      exemM«  or  contract*,  or  intends  to  exerciso  any  power  under 

tho  Act,  the  provi«ii»n9  of  tlie  Act  are  to  prevail ;  and,  ac- 

,    -'  ■  -'r.  n«)twith»tnii(ling  anything  in  the  Bettlemont,  tlie 

f  th«^  tenant  f<»r  life  (o)   is,  hy  virtue  of  tho  Act, 

I.      "    :  V  to  tho  oxerciso  hy  tho  tnistoes  of  the  settlement  or 

olhi-r   iiTBf»n   of   any   power  conft-rred  hy   tho   Bettlemont, 

.-   -      ^  !•   for  any   jinqxtso  jtrovidtd  for   in   tho  Act  (;>). 

1  ..'  i-ajK'  of  a  sotlhment  within  the  meaning  of  s.  03 

of  8.  L.  Act,  iJSS'J,  any  consent  not  required  hy  tho  terms  of 

tho  ^  '  is  not  hy  force  of  anything  contained  in  that 

.\  '  ..-.puhI  necessary  to  euahle  tho  trustees  of  the 

.!,  or  any  other  person,  to  exocuto  any  of  tho  trusts 

or  powers  creoted  by  the  settlement  (q). 

It  sooms  to  be  doubtful  whether,  when  n  power  of  eale  is 
exercisable  only  with  a  specified  consent,  a  general  prospective 
consent  is  suflicient  (r)  ;  or  whether  thoro  must  not  he  a  con- 
•'•iit  to  tho  pnrtieidar  sale ;  but  it  would  seem  that  consent 
^'ivi-n  ofter  tho  execution  of  the  power  may  he  6ufBeicnt(f). 
"NNliere  consent  in  writing  is  roquirod  hy  tho  terms  of  tho 
I  '.v.T,  a  j)arol  consent,  even  though  followed  hy  an  act  of  part 
j-^rformonco  hy  tho  consenting  party,  will  not  he  sufficient  (/). 
If  the  power  is  only  exerci?ablo  with  the  consent  of  named 
persons,  and  one  of  them  dies,  the  power  is  gone  (») ;  but  whero 

<,.    rnHrrP.  L.  An,  1884, «.  6  (2),  (#)  Ofrn  v.  JTnynian,   (1859)    1  D. 

!•  -'nt  not  within       F.  &  J.  263  ;  29  L.  J.  Ch.  307,  but 

1  the  y.  L.  Act,       tluTo  had  been  a  prior  parol  consent ; 
•    two  or  more  persons      and  see  Cliance,  I'ow.  727 — 737;  and 
'  listituto   tho    tenant   for       A.-G.  t.  fiid'rll,  (1835)   1  Y.  k  C. 

Uto   •«•  y.v  n.Urtif  and  Jiri^htM,  Ltd.,       659,  582  ;  5  L.  J.  N.  S.  Ex.  Eq.  86; 
iVo.',  I   Ch.  3.).'. ;    71  L.  J.  Ch.  285,        Witri  v.  Groham,  (1854)  2  Dr.  258. 
•  cte    whero    thcj  did    not),   the  (/)  rhUlipn  v,  Edicardt,  (1864)  33 

^^..^.  .  r  ^^^  Q„]y  pj  Wxryne  perBona       Beav.  140.    It  is  frequently  undchir- 
'  able  to  ri-quiro  a  consent  to  bo  g'ivcn 

in   writing,   r./z.,   in   an   invefitmont 

Tliis      clause,  for  tho  trustees,  if  they  lo.'^c 

V.       tho    letter   containing    tlio   consent, 

•''3       may   be  unable  to  provo   that  the 

consent  was  given. 

'1803)  3  (m)  Atuater$  v.  Jiirt,    (160i)   Cro. 

Eliz.  856  ;  Far.  Pow.  2nd  ed.  140. 


r.  •-•  ■■•'  2). 

(f)  8.  L.  Art. 
eonflmM  tl 

IWM 

,  ■.  fi  Tl 

L.  J.  < 

(r)  v. 
Ta.  410, 

'I- 
427. 

I   T. 

K(r.ip,  r 
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the  consent  of  a  class  is  required,  it  seems  doubtful  whether     Cliap.  II. 

Sect.  2. 

till'  death  of   one   of   tlio   number  destroys  the  power  (x)  ; 


probalily  the  power  is  destroyed  by  the  deatli  of  any  member 

of  the  ela.ss  after  the  event  has  liappened  on  the  occurrence 

of  which  the  chiss  is  to  be  ascertained  (y),  but  not  by  a  death 

before  that  event,  or  before  the  power  can  be  exercised  (z). 

In  each  case  it  is  a  question  of  intention  on  what  event  tho 

class  is  to  be  ascertained.     "Where  tho  power  is  annexed  to  rowers 

an  oflice,  the  persons  who  fill  the  office  at  the  time  of  execu-  'to^'^iffico. 

tion  can  exercise  the  power  {a)  ;  again,  it  is  a  question  of 

intention   Avhether    tho   power    is   given  to   the   person   or 

annexed  to  tho  office  (/>).     "  Every  power  given  to  trustees 

which  enables  them  to  deal  with  or  affect  the  trust  property 

is  prima  facie  given  to  them  ex  officio  as  an  incident  of  their 

office,  and  passes  with  their  office  to  tho  holder  or  holders 

thereof  for  the  time  being.     Whether  a  power  is  so  given 

ex  officio  or  not  depends  in  each  case  on  the  construction  of 

tho  document  giving  it,  and  little  regard  is  now  paid  to  such 

minute    differences   as   those    between   *  my   trustees,'   *  my 

trustees  A.  and  B.,'  and   '  A.  and   B.    my   trustees ' ;    the 

testator's  reliance  on  the  individuals  to  tho  exclusion  of  tho 

holders  of  the  office  for  the  time  being  must  be  expressed  in 

clear  and  apt  language  "  (r).     A  consent  is  not  necessarily  Conwntson 

invalid  because  it  benefits  the  consenting  jiarty  {>.i).     In  the  wtics  ^d 

case  of  a  lunatic,  the  committee  may  consent  by  order  of  the  bankrupt*. 

judge  (t)  ;    and  where  a  tenant  for   life,  whose  consent  is 

(r)  Far.  Pow.  2na  od.  \oO.  L.  J.  Ch.  2G3. 

(>)  8eo  Sykes  t.   Shcard,  (18C3)  2  (.)  Co.  Litt.  113a;    Vu.ccnt  v.  L,y, 

D.  J.  &  S.  G  ;    33  L.  J.  Ch.    181  ;  ,-^. 

dUapprovod  of  by  Malins,  V.-C,  in  („)  Bra»s^yv.   Chalmers,  (1852)  16 

Jffrryt  v.  Mm>haU,  (1871)  19  W.  R.  13^.^7.  233. 


{b)  Far.  Pow.  2nd  cd.  -IGO. 


94.     Tho  decision  of  tho  Court  of 

Appeal     in    tho    former    case    was 

mainly  rented   on   the   differenco  of  (*"'  ^•^'    Harwell,    J..    lir    Smith, 

opinion   ent«rtaiue<l  by  the  judges,  »"0».    1    tb.    130,    111;     73    I>.    J. 

which    i«   no   lonjjrer   a   proiuid    for  ' 

rejecting    a    title  :    aeo    BeiuUy    t.  {<f)  Clark  v.  Sryiiiour,  (1834)   7  Si. 

Ciirtrr,   (ISfil")    4  Ch.   230,  236;    38  67;  tup.  ■p.  70. 

I-.  J.  Ch.  283;  Jit   Hnmlman   and  {<•)  Lunacy  Act,  1800,  ss.  120  J), 

Tf'ileox,    1902,  I  Ch.  699,  609 ;  71  128. 
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Om^.  II.     nectrntkry  to  a  wilo,  b«oom©«  boukrupt,  a  good  title  may  l>o 
***  '•       nuulo  with  tho  as«out  of  the  baukrui)t  und  liis  triistoo  (/). 


ISvwie  A  quMtiou  bos  froquontly  orison,  wbotber  tho  power  of  a 

^  t«uaot  for  life  to  conscut  to  n  sale  ia  affected  by  tho  alienation 

•••  of,  or  ■  '  -i  upon,  bis  lifo  estate.     Tho  general  rulo 

i*,  th..:  ..  I— ly  derogate  from  bis  own  grant,  hence  if 

tho  convoyanco  contain  an  actual  or  implied  engagement  that 

tho  purvbaKT  or  incumbrancer  shall  enjoy  the  property  in 

jr/vi/V,  tho  iviii-  iwcr  of  tho  tenant  for  life  cannot  bo 

cxtTci*od,  OS  Up-  ._-        .  h  purchaser  or  incumbrancer,  without 

hb  oonciirrenoo  (y) ;  but  if  the  convoyanco  contain  an  actual 

or  implied  recognition  of  tho  liability  of  tho  property  to 

convowion  during  the  existence  of  tho  lifo  estate,  then  tho 

consenting  power  <»f  tho  tenant  f<jr  lifo  seems  to  be  unaffected 

in  cawfl  of  mere  equitable  powers  {h).    At  Law  the  decisions 

n'ctigniw  tho  continuance  of  tho  power  in  cases  where  tho 

ft!        •■  •  irtial,  or  by  way  of  re-settlement,  or  mortgage, 

«•:  iior  limited  purpose  (/}  ;  but  in  these  cases  tho 

power  cannot  be  exercised  so  as  to  defeat  interests  previously 

irvttted    by    tho    donee    of    the    power  (/.).     It    has    been 

thought  (/)  that  an   absolute   sale   necessarily  destroys   tho 

power;  but  this  opinion  has  not  met  witli  general  approval  (ni) ; 

and  it  secois  to  be  now  well  settled  that  tho  power  is  not 

extinguished  by  an  abs«jlute  sale  of  the  life  estate,  though  it 

cannot  be  exercised  to  the  prejudice  of  tho  alienee  («).     Thus, 

{/)  BoUtMvrth  V.  Goote,  (1861)  29  mcnts).  and  cases  cited  ;  JIurtt  v.  H., 

B««T.  1 1 1  :  30  L.  J.  Ch.  188  :  Eudtll  {18.V2, 16  Bcav.  372 ;  22  L.  J,  Ch.  638. 

T.     "                                 I  Boav.  25.');  (i)  Sec  Sujr.  Pow.  8thed.ch.  3,  s.  3; 

/>                                         .  1S93,  2Ch.  Tinrrll  v.  Marsh,  (1825)  3  Bing.  31  ; 

332  .  Cl  L.  J.  th.  ».>u.  3  L.  J.  O.  S.  C.  P.  138;   jrarbiirton  t. 

<f'  P*  P'^"?/t'J OMdllerrin^,  1803,  I'uni,  (1840)  16  Si.  625  ;  18  L.  J,  Ch. 

J  '                        L.  J,  Ch,  430.     And  312;  UiU  v.  Pritchnrd,  (1854)  Kay, 

•r-                          IRH2,  ».  30.  391;     Simpson  v.    f}<il/iui>e,    (1869)    5 

*    iv«»  i    Jarm.    Conr.    3rd   cd.  Ch. 193;  Jriiffhl'sTntnlrestoMarthall, 

hj    .Swcrt,    161    tl  Ki.:    Ifarburton  (1884)  28  Ch.  D.  93 ;  64  L.  J.  Ch.  60. 

T.     /kn»,    (1»I9)    16    81.    625;     18  (k)  GoodriffhCv.  Calor,(l7SO)Dong. 

L.  J.   Cb.  312;    Jiorftm  t.  Jinlton,  477. 

(1818)  16   81.  231 ;    17  L.   J.   Ch.  (/)  Sec  Sag.  Pow.  8th  ed.  06. 

419;  umI  lanl  I^fk  r.   Ixtrd  A>h-  [m)  Sco  Chance,  Pow.    par.    3157 

hmrUm,  (1848)   II  Bo«r.  470  (where  ft  irq. 

Um  Ufe  Mtatc  wm  rabjcct  to  jadg-  (w)  Far.  Pow.  2nd  cd.  p.  20. 
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where  A.,  beiug  entitled  for  life,  with  an  ultimate  remainder     Chap.  II. 
in  default  of   children  to  himself   in  fee,  first  sold  all  his  '— — 


interest  in  tlio  settled  estate  to  B.,  and  afterwards  the 
trustees  of  tho  settlement  by  his  direction  and  with  the  con- 
currence of  tho  purchaser  sold  the  same  estate  to  B.  in 
exercise  of  their  power,  the  second  sale  was  upheld  as  a  valid 
exercise  of  the  power  (o). 

The  consenting  power  of  the  tenant  for  IiFl'  is  not  affected  Efft-ot  of 
by  nis  concurring  as  protector  in  a  disentailing  assurance  by  in  disentailing 
the  tenant  in  tail  in  remainder ;  though  the  deed  is  expressed  °°* 

to  be  made  "  to  the  intent  that  all  estates,  powers,  rights,  and 
interests  limited  to  take  effect  after  the  determination,  or  in 
defeasance  of  the  estate  tail,  should  be  put  an  end  to,  and  to 
limit  the  estate  in  fee  simple  "  {p). 

Under  the  S.  L.  Act,  1882,  s.  50,  the  powers  of  a  tenant  s.  L.  Act 
for  life  are  incapable  of  assignment  or  release,  and  do  not  inalienable 
pass  to  a  partial  or  qualified  assignee,  or  to  a  mortgagee  or  ^^^'-"  ^^' 
incumbrancer  of  his  estate  (7) ;  and  a  contract  not  to  exercise 
any  of  these  powers  is  void.     But  these  provisions  are  to 
operate  without  prejudice  to  the  rights  of  any  assignee  for 
value  of  the  estate  or  interest  of  the  tenant  for  life,  and  in 
that  case  the  assignee's  rights  ai-e'  not  to  be  affected  without 
his  consent  (/•),  except  in  the  case  of  certain  leases. 

As  a  general  rule,  a  power  of  or  trust  for  sale,  out  and  out,  Power  of  sale, 

,  .  ,  ^  '      ,     -I  when  it 

for  a  purpose  or  with  an  object  beyond  tho  raising  of  a  authorises  a 
particular  charge,  docs  not  authorise  a  mortgage;  but  where  '"*^'"*°''*5'^* 
it  is  for  raising  a  particidar  charge,  and  tho  estate  itself  is 
settled  or  de^'ised  subject  to  that  charge,  there  it  may  bo 

(o)  Alfxandrrv.  Mills,  (1870)  6  Ch.  CormcaUii-Ji'ett  and  JIuniv,  1903,  2 

124;  40  L.  J.  Ch.  73;  and  see  He  Ch.    150;    72   L.   J.    Ch.    499;    Jic 

Cooprr,    (1884)    27  Ch.   D.   60');    Se  Wimborne  and  Btowtt,    1904,    1   Ch, 

Lcdw^fld  and  Herring,  1893,  J  Ch.  :,\\:  ;   73  L.  J.  Ch.  270. 

332  ;  C2  L.  J.  Ch.  430.  (, )  The  consent  of  tho  assignee  for 

/    \    rrn        til  „  f      j   ,,r>r.s-r^  valuo  Under  an  assignment  or  charjro 

{/))  /Ti//  V.  Pri/f/iarrf,  0854)  Kay,  .  • ,       .•  ,  , 

_„,  ^       T.         .,    5     1  ^"^  ^^  cousideration  of  mamairo  or  by 

394  ;  800  Fur.  Tow.  2ud  ed.  pp.  20,  ,  ,      .,  , 

„,  »i        >  way  of  family  arrangement  not  being 

a  security  for  paj-ment  of  money  ad- 

{q)  Sco  Re  yfundy  and  Roptr,  1899,       >-anced  is  not  rc<iuircd :  S.  L.  Act, 

1  Ch.  275;    C8  L,  J.   Ch.    135;  Ee       1890,  s.  4. 
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0-f<  II.  proper  under  U»o  ciroumstAnoos  to  raise  the  monoy  by  mort- 
g«g«  ;  which  will  then  be  supported  as  a  conditional  sale  («). 
On  the  «»tli.'r  hand,  u  nstrittion  ngaiiist  raiding  a  sum  of 

,, V  l,v  <<a\o  of  an  estato  has  been  held  also  to  preclude  a 

1  0  ;  8o,  too,  a  lease  is,  jmmd  fade,  not  within  the 

icope  of  a  trust  for  sale  (m). 


WWkrr  •  Formerly  a  trustee,  who  had  merely  a  power  to  mortgage, 

1^**^  could  not  give  a  mortgage  of  renl  estate  with  a  power  of  sale, 
though  ho  might  do  so  as  to  chattels  (r)  ;  ultimately  the 
balance  vl  authority  tunuil  in  favour  of  the  insertion  of  such 
a  power  (y).  An  executor,  in  mortgaging  his  testator's  assets, 
may  givo  a  power  of  sale  (r),  tliougli  he  should  not  take  shares 
in  a  building  society  [zz).  The  tendency  has  been  to  treat 
a  ix)wi«r  of  sale  as  a  necessary  and  proper  incident  of  every 
mortgage.  Under  Lord  Cranworth's  Act  {2'.)  &  24  Vict.  e.  145), 
a.  11,  and  now  under  the  Con  v.  Act,  1H81,  s.  10,  a  mort- 
gagee, where  the  mortgage  is  made  by  deed,  has  a  statutory 
power  of  sole  to  the  like  extent  as  if  it  had  been  in  terms 
conferred  by  the  mortgage  deed ;  and  the  provisions  of  the  Act 
moy  be  adopteil  by  trustees  (n).  A  power  to  raise  money  by 
sole  or  mortgage  authorises  a  mortgage  with  a  power  of  sale  {h) . 

A  j  ..w.r  of  sale  and  oxehango  authorises  a  partition  (r)  ; 
fii.  I  t:.'  !•••  can  be  no  doubt  tliat  it  authorises  an  enfranchise- 
ment, which  is  in  fact  merely  a  sale  of  the  freehold  to  the 
lopyholder  instead  of  to  a  stranger,  and  is  so  treated  in  the 
.S.  L.  Acts. 

■  r.  JiuUy,  (lH52i  1  i!')  See  Far.  Pow.  2nd  od.  p.  448. 

,,                            ;'.;  22L.J.Ch.l30;  (z)  Jltntrll v.  Jlaicf,  {lS5i)l8BeaT. 

J                                      1'".  Ik-av.  .TJO  ;  21  ;  23  L.  J.  Ch.  441  ;   Cruikshatik  v. 

I                                       lUHeU,Hfftr',  ^>'#".  (1872)  13  E«i.  655;  41  L.  J. 

I**a,  i  (Jh.  6i4  ;  67  L.  J.  Ch.  680.  ^^-  31"  ;  Williamaon  Exore.  9th  od. 

(0  /»«»^«  T.   n'yndham,  {1857)  23  *^^" 

fiit.  621.  bot  *-.  t^-)   ^'"■'"  "■  ^•'  1893,  3  Ch.  196. 

„  {a)  S.  Cfi. 

{■)   E**»*    T.   Jafkicn,  ,'1936)    8    Si.  ,..     „      .                r                      /,ok-\    m 

*  '                                 '  ■         '  ,  (b)  Bnayet  v,  Loiiyina»,   (185/)  24 


ai7  :  6  L.  J.  N.  8.  Ch.  8;  Re  Wnlker 
mmd  (tmJkthr^t,  I'JOl,  2  Ch.  383;  70 
L.  J.  Ch.  C'JO ;  Far.  Pow.  2nd  cd.  595. 
{si  CUrlit  T.  lioyal  r»Hopticoi%  Co., 
(l»6r>  4  Dr.  26  :  27  L.  J.  Ch.  207.  8ce  Far.  Pow.  2nd  ed.  p.  55G. 


Boav.  27 ;  Rf  Chatcner'a  mil,  (1869) 
:    ,  '^  :'!'  i'^'kL^"?:  ,^'?  'J?      8  E'l-  670 ;  38  L.  J.  Ch.  726. 

(r)  lie  Frith  and  Osborne,  (1876)  3 
[t,  CUrkt  T.  Ro<fal  ranophcoH  Co.,       Ch.  D.  018  ;  45  L.  J.  Ch.  780  ,">  but 
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Chap.  II. 
(3.)    The  pncc.  Sect.  3. 


Trustees  must  sell  f  (jr  a  gross  sum  of  mone  j,  unless  any  As  to  the  con- 

.  .  .      hiderution : 

other  consideration  is  specially  authorised ;  for  instance,  a  Bale  tiny  must  sell 

in  consideration  of  a  rent-charge  {d)  or  annuity  is  invalid  (<■) ;    "^  ^^'^'^ " 

but  a  mortgagee,  selling  under  a  general  power  of  sale,  may 

allow  a  part  of  the  purchase-money,  of  course  not  exceeding 

the  amount  due  on  the  security,  to  remain  on  mortgage  of  the 

estate,  provided  that  he  debits  himself  in  account  with  the 

mortgagor  with  the  whole  price,  and  the  sale  and  mortgage 

are   distinct   transactions  (/").     fStatutory  owners  under  tho 

L.  C.  C.  Act,  whether  owners  in  fee  or  under  disability,  may 

sell  in  consideration  of  an  annual  rent- charge  {()). 

Trustees  should  use  all  reasonable  diligence,  as  if  the  estate  Valuation. 
were  theii*  own,  to  obtain  a  fair  price  (//) ;  and,  therefore,  should 
ascertain  its  value,  even  at  the  expense  of  a  valuation,  where 
circumstances  seem  to  render  such  a  course  expedient  ( /)  ;  but 
they  arc  not  justified  in  agreeing  to  sell,  at  a  price  to  be  fixed 
by  valuation,  or  in  any  other  manner,  as  that  would  be  dele- 
gating their  power.  The  price,  whatever  means  they  may 
take  of  ascertaining  what  it  ought  to  be,  must  eventually  be 
determined  by  a  free  exercise  of  their  own  judgment.  Of 
course  the}-  are  not  justified  in  entering  into  an  agreement 
with  an  intending  purchaser,  giving  him  a  future  option  to 
pm'chase  at  a  fixed  price  (/.) . 

(<0  iJ^w/v.S/mu',  (1807)  Sug.  Tow.  (1820)  5  Mad.   438,   440;    and  boo 

8th  ed.  953.  Morthck   v.   liiilhr,   (1804)    10   Ves. 

(<f)  Rmly.  Shergold,  (1805)  lOVcs.  309;  Sug.    14th   cJ.  61;   Harper  v. 

381.  Hayes,    (18G0)    '1    D.   F.   &   J.    .V12. 

(/)  Daveyv.  Burraut,  (1857)  1  D.  Under  tho   S.    L.    Act,    1882,  s.  4, 

&  J.  535  ;  26  L.J.  Ch.  830  ;   Thurloiv  every  sale  is  to  bo  made  at  tho  best 

T.  Mackeson,   (1868)  L.  R.  4   Q.  B.  prii-o   that   can    reasonably   be   ob- 

97;  38  L.  J.   Q.  B.  57;  Jietlyrs  v.  tained;  seo   Whedtcright  v.    Walker, 

Maynard,  (1883)  31  W.  R.  461.  (1883)  23  Ch.  D.  752;  52  L.  J.  Ch. 

(,'/)  Ss.    1,   2.      As  to   grants  for  274.     As  to  leases  under  tho  Act  at 

building  purposes  by  a  tenant   for  the  best  rent,  see   lie  Hamlman  and 

life  in  consideration  of  a  rent-charge,  Wilcox,  1902,    1  Ch.  599;  71   L.  J. 

see  S.  L.  Act,  1890,  s.  9.  Ch.  263. 

(A)  Sue  L.  C.  C.  Act,  1845,  ss.  10,  (i)  So©  Campbell  v.  Walker,  (1800) 

11  ;  aa  amended  by  the  L.  C.  C.  Acts  6  Ves.  680. 

Amend.    Act,    1860;     Ord    v.    Xm-l,  (A)  Clay  \.  Rufford,{\ib2)  bD^G. 
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c^.r  If  Under  tlio  L.  (.'.  C.  Act,  184.5,  statutory  owners  havo  no 

iinwpr  to  fix  tho  prioo ;  this  must  bo  detcmiincd  either  by  a 

I  ,    jury,  or  arbitration,  or  valuation  (/)  ;  it  is  conceived,  how- 

<tv  -    •'    *  ;uiy  af,Toeing  with  a  statutory  owner  to 

l„:  II  prico,  is  bound,  if  such  price  be  subso- 

quoutly  OKx-rtoinwl,  in  ninnnor  prescribed  by  the  Act,  to  be  a 
fair  value  of  tho  land  (//*).  Where  a  satisfnctory  title  cannot 
bo  mn.r  •■  nipany  should  go  to  a  jury;  and  thoy  then 
g«t  a  I  I  whieh  binds  tho  frur  owner,  whoever  ho  may 

be  (h)  ;  unless  tho  person  contracting  to  sell  to  the  company 
has  DO  title  at  all,  or  a  positively  bad  title  (o). 

It  xuciX  to  bo  doubti-d,  where  trustees  of  a  strict  settlement 
hftd  a  m»'ro  |»ower  of  sale,  whether  they  could  safely  exercise 
tru.«r<*  ^•        f\\'.\i  i-iwi-r,  for  tho  purpose  of  a  Kile  under  tho  L.  C.  C.  Act, 
•  under  a  special  stipulation  that  the  company  should 
bear  the  costs  of  ro-invcsting  the  punhase-money,  in  tho 
jia-  i<<  if  tho  sale  had  been  made  and  the  money  paid 

ii/  inder  tho  Act  (/>).     However,  tlio  practice  is  now, 

whenever  practicable,  for  tho  tenant  for  life  to  make  a  title 
under  tho  8.  L.  Acts.  This  is  generally  convenient  for  all 
parties  as  tho  S.  L.  Acts  give  wide  powers  as  to  tho  application 
of  cnj>itnl  money,  and  tho  com]-any  is  usually  willing  to  offer 
a  slightly  larger  price  if  the  money  is  not  paid  into  Court. 

rriw  oo  m1«  "VNTiere  a  mortgagee  in  possession  agreed  to  sell  a  portion 
of  the  land  as  a  site  for  a  hospital,  and  to  givo  tho  price  to 
the  fhnrity,  so  as,  in  effect,  to  make  a  free  gift  of  the  land,  it 
wi<»  1..  Id  til  if  the  sale  could  not  be  supported,  though  the 

4  S.  7'                                1  yarinatwn  Ch.  D.  420;  50  L.  J.  Ch.  172,  839. 

Ck.  T.  .*«.                                16  Ch.  D.  (/.)  Ss.  70,   77  ;    DougUiu  v.  Z.  <f- 

236 :    60  L.    :                        Imt  m  to  X    W.    R.    Co.,   (1857)    3  K.   &   J. 

optioos  io  bu                   •  4,  M«  S.  L.  173. 

Art.  1RH9,  a.  2.  (o)   JJ'rlU  v.  C'/ulm*/vrd  Local  Hoard, 

(C  8.  »;  Mc  im/.  pp.  277,  647  et  (1880)  15  Ch.  D.  108  ;   49  L.  J.  Ch. 

*t.  827. 

/_.  tt_^   r^,frm  CvmntiM  Ji.  Co.  r.  {p)  Sco  8.  80.     As  to  tho  cost  of 

H                        5  n.  L.  C  331  ;  21  inrcatment  in  railway  stock  payable 

L.    J.    ».n.    ».«»1  ;     lUlt    T.     Thanut  by  tho   promoters  under   e.   80,  sco 

n^rtm     C».,    ;i851)    15  Jut.    1004;  Ji'- Ga4eUf,  1901,  I  Ch.  92Z;  70  L.J. 

FlrUrt  T.   Itw   S.    Co.,    (1881)    18  Ch.  411. 


byaoflfacw. 
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price  had  been  ascertained  by  valuation,  and  the  mortgagee     Oyip.  II. 

beet.  3. 

debited  himself  with  it  in  his  account  with  the  mortgagor  {q).  

In  such  a  case,  it  is  to  the  vendor's  interest  to  lower  the  i>rico 
as  much  as  possible. 

If  a  trustee  offers  property  for  sale  by  private  contract,  and  Cuiunetition, 
there  are  rival  bidders  for  it,  he  ou«,dit  to  promote  competition  promote, 
between  them  ;  but  he  is  nuder  no  obligation  to  recede  from 
his  acceptance  of  an  offer,  in  order  to  entertain  a  higher 
bid  (/•).  .  And  as  a  general  rule,  fiduciary  vendors,  selling 
by  auction,  and  using  all  proper  precautions  to  effect  an 
advantageous  sale,  incur  no  responsibility  if  the  estate  sells 
below  its  value ;  and  Equity  will  help  the  purchaser  in  liis 
bargain  (s). 

Trustees  might,  it  seems,  without  special  authority,  fix  a  Buying  in. 
reserved  bidding  ;  and,  after  an  ineffectual  attempt  to  .sell, 
buy  in  at  that  price  (/)  ;  but  where  they  did  so,  and  there  was 
delay  in  the  re-sale,  they  have  been  held  answerable  for  the 
loss  sustained  (»).  Under  the  Trustee  Act,  1893,  s.  13  (.r),  a 
trustee  acting  under  a  trust  or  power  created  by  an  instru- 
ment coming  into  operation  after  1882,  and  in  the  absence  uf 
a  contrary  intention  therein  expressed,  may  buy  in  at  any 
auction  without  being  answerable  for  any  loss. 

Where  estates  are  vested  in  trustees  in  trust  to  sell  at  the  Contract  by 

Cfstuit  que 

request  of  the  tenant  for  life  of  the  proceeds  it  may  be  con-  tnut. 
venicnt  for  the  tenant  for  life,  who  has  the  strongest  motive 
for  obtaining  the  highest  possible  price,  to  enter  into  a  con- 
ditional contract  of  sale,  and  subsequently  obtain  the  assent  of 

[q)  Bavey  v.  Bunant,  (1857)    1  D.  i'*''  >^-  -C"'-'""-'/.  (1880)  28  Bcav.  228 ; 

&  J.  635  ;  26  L.  J.  Cb.  830.     As  to  '-9  L.  J.  Ch.  729 ;  Bousji,  Id  v.  Hodges, 

the  duty  of  a  mortgagee  executing  (1863)  33  Bcav.  90. 

the  power  of  sale,  bcc  nup.  p.  II.  (")   Taylor  v.  Tahriim,  (1833)  6  Si. 

,su       IT                 ir          norn^  o  281 ;  fry  V.  f.,  (1859)  27  Beav.  144 ; 

(r)  See  Harper  v.  Hnyes,  (I860)  2  J     ,  ^^.                ^         ^      .     . 

DP   &T    -4>  28L.J.Ch.  691;  J?jj>.X<im,  (1821) 

"  "                           „   ,  IGI.  &  J.  G9. 

(.)  Ord  V.    Ko<l,    (1820)    5    Mud.  ^^.    Replacing    Conv.    Act,    1881, 

8.  35.      Sec  also  Lord   Cranworth's 
(0  Re   FrytoH't   Settlement,   (18GI)       Act  (23  &  24  Vict.  c.  lio),  ss.  I,  2, 
30  Boav.  252;    31   L.  J.  Ch.  440;       since  repealed. 
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•  1.V,.  IT  t5i..  trii*tco<»,  after  thoy  havo  witibficd  tbeinsflvos  that  the 
,1  pun«hn«o-monoy  will  bo  Butlici.nt.  And  a  trustee 
cnpn.io.uily  refuaing  to  a.h'i.t  a  contract  so  ciitrrod  into,  has 
Iwn  fixcdwith  the  costs  of  a  suit  for  removing  him  fmni  the 
trust  iy).  IWt  unh'ss  an  ordiT  has  been  obtained  under  tlu^ 
8.  L.  Act,  1884,  8.  7,  the  trustees  lioMing  bind  on  trust  for 
inle  ore  the  proper  persons  to  all. 

;  i   Grntral fioinU  rchfinff  to  saffs  by Jhltuiari/  vendors. 

,^  stipulution,  ridutiiiry  vendors  must  show 

'..i»*:.*T  ;,   ;       ..,.,..;...    ;.;.    -that  i.«,  a  title  which  nt  all  times  and 

u!.  1  r  all  tircurastances  may  bo  forced  on  an  unwilling  pur-' 

chttJMTCi— and  are  in  nil  respects  liable  to  a  purchaser  as  if 

MiocoT*.       thoy  w.Te  jibs«>luto   and  beneficial  owners  (r/)  ;   except  that 

•"*^  they  «.nlinarily  enter  into  no  covenants  for  title  l)C.sido  the 

<v>voiinnt  nfrainst  incumbrances  implied  by  their  conveying  as 

,^,.  ;  and  their  liability  extends  to  costs  in  an  action  for 

^iM.Uic  perf.-miance  (- )  ;  they  have,  however,  a  general  right, 

except  in  caM-s  of  neglect  ('/)   or  misbehavioiu-,  to   recover 

such  oo«t»  from  the  estate  of  their  beneficiaries. 

9j^hf  If  one  of   two   partners  become  baiikinipt,   tho   solvent 

Mi^TL'J        partner,  in  win<ling  up  tho  affairs  of  the  partnership,  has  a 

:"   'Mo  foil  the  partner^hip  property  to  pay  the  partnership 

. ),     I)ut  this  power  is  an  authority  personal  to  him  in 

hifl    cnpocity   of   i)artner,   which   he   may   exercise   in   that 

{"Opacity,  but  cannot  transfer  to  another  (./').     So,  on   tho 

death  of  a  partner,  in  tho  absence  of  any  special  provision  to 

the  contrary  in  tho  articles,  tho  surviving  partner  seems  to  bo 

(yi  rml*>rrt  T.    Cmrt\r,    '\^f',V\    82  (ft)    U'ortey  v.  Frampton,   (1846)    6 

Bnr   »tp.  &«VS;  32  L.  .'    '  Hn.   fii'O  :     16    L-  J-  Ch.    102;    inf. 

_         .     ,  ,  p.     ir2:     aud   Conv.     Act,     1881, 

c.  a.U  in  J^-//.«o.  V.  {r    hd,card»     v.     llarvnj,      (1810) 

7  !>,.  44'» ;  3<J  L.  J.  ».  C'<x>p.  40  ;   Uill  v.  Magan,  (1818) 

»  p,    r.    Itufkm^'ln-,  -  M<.11.  460, 

(ih.-     ..  VA^.  ......  36L.  J.Cb.  6M.  {d,  See  reeri  v.   Ceclcy,  (1862)    16 

/-.  8«,.   nth  ra.  r.9:     WhiU  T.  Bcav.  209. 

f \  -   .,    :!|3;  '')  J'"'  ^'  TTauhim/y  (17/0;    Cowp. 

i,  12  Vi»!  ^^•''-      And     OM     to     allownncea    to 

.,.„^ti.,H  tniMtec«   for  expcnRcs,    seo    Lewin, 

i  •    -alo  now  ro-  10th  cd.  pp.  750  f/ *<•/?.  ^ 

ty.  .:    to  BiU  under  (/)  Frater  v.    Kernhaic,   (1856)    2 

th«  S.  L.  AcU.  K.  &  J.  601  :  25  L.  J.  Ch.  445. 
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able  to  sell,  and  to  make  a  good  title  to  the  real  estate  of  tlie     C^ap-  H- 

firm  {(j)  ;  bat  it  is   expedient   that   the   conveyance   to   the  

partners  should  be  framed  so  as  to  prevent  the  concurrence  of 
the  beneficiaries  being  required  (//). 

"Wliere  an  equitable  fee  is  conveyed  to  trustees  for  sale,  the  Legal  estate?, 

^  .  disposition  01. 

trustee  of  the  outstanding  legal  estate  must  convey  it  to 
them  witliout  requiring  tlio  concurrence  of  their  beneficiaries ; 
but  if  ho  so  deals  witli  it  as  to  sanction  any  act  done  by  the 
trustees  of  the  equitable  estate  to  the  prejudice  of  the  bene- 
ficiaries, he  thereby  becomes  a  party  to  the  breach  of  trust, 
and  is  answerable  accordingly  (/).  However  if  he,  in  good 
faith,  conveys  the  legal  estate  to  the  trustees  for  sale  in  fee 
simple  "  upon  the  trusts  upon  which  the  premises  ought  to 
be  hold,"  ho  would,  not  having  notice  of  any  intended 
irregularity,  it  seems,  be  safe. 

It  is  onlv  upon  strong   grounds,  and  where  in'eparable  lujunftion 

^  °     °  .        .  ,  to  restrain 

injury  is  likely  to  be  sustained  by  the  parties  interested,  or  sale  by. 
a  clear  breach  of  trust  is  about  to  be  committed,  that  the 
Court  will,  by  injunction,  stop- an  intended  sale  by  fiduciary 
vendors  (/.•). 

If  a  person,  either  rightfully  or  wrongfully,  assumes  io  act  Tnistec, 
as  a  trustee  for  sale,  and  in  that  character  signs  a  receipt  tor  such,  without 
purchase-money,  he  will  be  answerable  for  it,  whether  lie  ^"^''o"*^- 
receives  it,  or  allows  it  to  be  received  by  a  stranger  (/). 

A  mortgagee   who    sells   under    a    power   of    sale,   and  liortgagce 
improperly  retains  the  surplus  purchase-money  uninvested,  surplus 
is  diargeable  with  simple  interest  {m)  on  such  surplus,  but  JngnVj^**'" 
not  if  he  retains  it  in  consequence  only  of  disputes  between 

(p)  Partnership  Act,  IfiOO,  8.20  (2).  by  a  tenant  for  life  under  the  S.  L. 

(A)  (see  1  K.  ic  E.  Mh  ed.  436.  Acts  will  be  restrained,  see  Wolst.  H. 

(i)  An'/icr   v.    SfaHmid,    (1834)    3  &  C.  8th  ed.  pp.  317  and  334. 
M.   &  K.  566,  607  ;    3  L.  J.  N.  S.  (0  linckhnm    v.    SuUM'.,    (1849)    1 

Ch.  21G.  M.   &  G.  607:  Po'ire  v.   P.,  ;1856) 

(A)  See  Ex  p.   Montqomenj,  (1823)  22   Beav.    248;  26  L.  J.  Ch.  893; 

1  Ol.  &  .T.  338  :  M<n»hall  v.  Sladdnt,  Jlennfssey  v.  Bnuj,  (1863)  33  Beav. 

(1849)  7  Ha.  42S  ;   Kershaw  v.  Katoic,  96. 

(1855)   1  Jur.   N.   S.  974  ;  Doner  v.  ("i)  Charlf*  v.  Jones,  (1887)  35  Ch. 

Gohiiufiham,  (1873)    8    Ch.    902;    42  D.    544;    i:U<j   v.    Read,    (1897)    76 

L.  J.  Ch.  777  :  and  as  to  when  sale  L.  T.  39. 


dMdaf  titW. 
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r\ip  TT.  fulMqucnt  incuml'mnoore  («).  Tho  fyifost  course  to  adopt  in 
utich  A  c«*o  wouM  be  to  jmy  tho  monoy  into  C«jurt  under  the 
Tnutro  Alt,  IH'J'I.  An.l  a  nioHpriigeo,  wlio  Pells  with  notice 
of  iiuUii.'q«iont  inrunibrnnces,  i.s  liublo  to  tho  later  mortgagees 
if  ho  allows  tho  surplus  purrhose-nioney  to  get  into  the 
hands  of  tho  mortgagor  (o).  A  mortgagee  of  an  equitable 
inti-n^t  under  a  mortgage  to  which  s.  22  of  the  Conv.  Act, 
\f<^\,  applies,  cannot  comp<'l  iiaymf^nt  cf  more  than  is 
«lu«'  to  liiin  i  /V 

Tljough  tru.sttes  for  sale  enn  seldom  bo  advLsed,  unless 
spoiiftUy  authoriw^l,  to  run  the  ri.sk  of  50  doing,  they  will 
gcnorally  bo  allowed  in  their  accounts  any  sums  which,  in 
til  "-n   in   good  faith  of  their  discretion,  and  acting 

111.  .  :;:i>otent  advice,  they   may  have  paid  in  order  to 

offtt-t  a  Bftlo,  as  eg.  in  satisfaction  of  a  doubtful  claim  (q). 

A  trustoo  for  sale,  being  a  solicitor,  or  even  one  of  several 
tnurtocs  professionally  employed  by  his  co-trustees  (r),  cannot, 
nor  can  tho  firm  of  which  he  is  a  partner,  imless  expressly 
nutlioriso<l  by  the  trust  instnmient  (v),  charge  his  beneficiaries 
with  any  costs  other  than  costs  out  of  pocket  ;  and  tho  same 
ndo  applies  as  against  auctioneers  (f) ;  and  a  mortgagee  (u) 
was  formerly  considered  for  this  purjiose  to  bo  a  trustee  for  tho 
mortgagor  within  tho  stringency  of  the  rule(T),     But  an 

'«     .V.rt!M,cn    V.    Clarl,   (1865)    4  (l)  Loughu  v.   Archhutt,   (1858)    2 

W.  It.   ;  .  ;  2')  L.  J.  Ch.  29.  D.  &  J.  118  ;  27  L.  J.  Ch.  271. 

//i»nt  V.  Itflinner  [u]  Soo  now,  ns  to  costs  of  solicitor 

*  '  h.  D.  9.')  I  ;  54  L.       mortgnpoca,  tho  MoHfrng'ecH'  I./ogal 

Co«tH  Act,  1895  ;  and  a»  to  tho  con- 

v    n-.tfrrn,  1898,  1  Ch.       ntniction  of  tho  Act,  Day  v.  A'd/and, 

•  1000,  2  Ch.  745  ;   70  L.  J.  Ch.  3.     A 
•OH,  (1857)  8       ^ilicitor  who  noprotiat€»  a  loan  on  a 

D.  M.  k  G.  B27  ;  26  L.  J.  Ch.  342,  mortgage  to  himwlf  is  entitled  to 

(r,  Hr«ufKtr>H   T.  B.,  (1855)  6  D.  tho  Bcalo  fee:    Jir   Korria,    1902,    1 

M.   *  (1.  160 ;  25  L.  J.  Ch.  2.50 ;  Ch.  741 ;  71  L.  J.  Ch.  187. 

I.«wiii,    nth    ed.    309;     Rf   /)oerfy,  Ir)  Matfhi»nn    v.    Clarh,   (1854)    3 

1W3,  1  Ch.  at  p.  134  ;  62  L.  J.  Ch.  Dr.  3  ;   24   L.  J.  Ch.  202  ;    Kirhnan 

'♦•  V.  Booth,  (1818)    11    Bcav.  273;    18 

'.    JW  rUrhnm  r.  Jtoiinxm,  1900,  L.  J.  Ch.  25  ;  lie  Doody,  1S93,  1  Ch. 

i(-     -             L.J.  Ch.  8.-9.  ajitotho  129;    62   L.    J.    Ch.    14:     Fyre  y. 

^                      f  »  power  to  charge  all  TTynn-.VafLnizie,    1894,    1   Ch.  218; 

tt»UAl  i.r>yf.-A«.>n*l  or  other  charge«i.  63  L.  J.  Ch.  2''.9. 
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auctioneer  or  a  broker,  "wlio  is  a  mortgagee,  may,  it  seems,     Chap.  II. 


Sect.  4. 


deduct  Ills  commission  if  he  sells  under  tlio  direction  of  the 
Court  (//),  and  the  partner  of  a  solicitor  mortgagee  acting  for 
liim  miglit,  it  seems,  apart  from  tlie  Mortgagees'  I^gal 
Costs  Act,  1890,  receive  remuneration  (r).  A  trustee  mav, 
before  lie  accepts  the  trust,  stipulate  f(jr  a  remuneration  for 
his  services  ;  but  there  must  be  no  undue  pressure  on  his 
part,  and  any  bargain  of  tliis  sort  is  discouraged  by  the 
Court  (^0- 

(5.)  Piirc/iasrs  h//  frustccs.  Section  5. 


Trustees  are  not,  apart  from  the  S.  L.  Acts,  justified  in  in-  Investment 


vesting  trust  money  in  the  purchase  of  real  estate,  unless 
specially  authorised  so  to  do  by  the  instrument  creating  the 
trust  (/>)  ;  nor  will  the  Com"t  compel  them  to  exercise  a  mere 
discretionary  power  of  so  investing  (r) ;  but,  where  the  power  is 
so  worded  as  to  be  equivalent  to  a  trust  to  invest  upon  a 
specified  request  being  made,  they  are  bound  to  act  upon  it, 
though  the  result  may  be — as  in  the  case  of  a  piu'chase  of  lease- 
holds— to  benefit  the  requisitionist  at  the  expense  of  other 
beneficiaries  (r/),  and  though  the  trustees  so  purchasing  are 
bound,  as  between  themselves  and  tlie  vendor,  to  enter  into  the 
ordinary  covenants  to  pay  the  rent  and  perform  the  covenants 
in  the  lease.  Of  course  trustees  empowered  to  invest  in  the 
purchase  of  real  estate  could  not,  as  a  general  rule  (<■),  safely 
buy  leaseholds,  unless  the  power  expressly  authorised  this 


(y)  Arnold  V.  Gantn;  (18-17)  2  Tli.  lord  Cnnoi/it,  (1882)  21  Ch.  D.  571  : 

231  ;  16  L.  J.  Ch.  329.  51  L.  J.  Ch.  785.     A.s  to  the  invo.'^t- 

{:)  See  lie  Doodi/,  1893,  1  Ch.  129;  mont  of  capital  moneys  arising' under 

G2  L.  J.  Ch.  14;  Eyrcx.  ll'i/nii-Mtic-  the  S.  L.  Act,  1882,  see  s.  21   (2). 

/.<•«.-(>,  1894,  1  Ch.  218  ;  63  L.  J.  Ch.  This  s.  docs  not  authorise  the  pur- 

239  ;  and  sup.  p.  9i,  n.  (m).  chase  of  an  equity  of  redemption  : 

((?)  Lcwin,  11th  ed.  767.  lie  Radiior\i    S.    E.,    1898,    W.    N. 

(A)  Earl  of  TT'hic/ifhea  v.  XoirJIjTf,  174. 
(1686)  1  Vcm.  435.  (rf)  Bcauclerkv.  Aahburuham,  (1S45) 

(c)  Lfcy.  Younff,  (1813)  2  Y.  &  C.  8   Beav.   322  ;    14   L.  J.  Ch.  241  ; 

C.    C.    532  ;     12    L.   J.    Ch.    47S  ;  didogan  v.  Lord  Essrx,  (1854)  2  Dr. 

Gisborue    r.     O.,     (1877)    2    A.    C.  227  :  23  L.  J.  Ch.  487. 
300  ;    46   L.  J.    Ch,    657 ;    Marquis  {,)  But  see,  as  to  renewable  Irish 

Camden  \.  Murray,  {\%S0)   16  Ch.  D.  leascholdfi,  J/ff<-/<-orfv.  ,-/;/M<'j/<-y,(1853) 

ICl  ;    50  L.  J.  Ch.  2S2  ;    Tmipr^t  v.  16  Bear.  600  ;  22  L.  J.  Ch.  633. 


in  land. 
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rUf  n.  particulAT  m«ido  of  invc«tment.  Tho  T.  Act,  1K93,  s.  1  (L), 
whic^  authorines  a  tnistco,  unless  expressly  forbidden,  to 
itj-  r    fun«l!»   on   real   soo»iriti<'8  in    (irt-at   IJritnin  or 

Ir  .  npplios  (»nly  to  invostmonts  l.y  wny  of  security, 

ai.  .  t  ext«'n«l  to  purdinAes. 


taptor^.  A  tru»t  to  invest  in  tho  p\irchftso  of  Innd  to  l>o  settled  to 

*^**'  tho  jiamo   ti»o«  as  tho  settled  land,  does  not  nuthoriso  an 

oxp«'nditun'  u|>on   improvements  except  in  cases  wliere  the 

Vmim  la*      improvcinont  wu5  tlie  erection  of  buildings  (r/),  hut  now  under 

P   '""         tho  8.  L.  Act,  IS.vj,  8.  3y  (/(),  money  liahlo  to  be  laid  out  in 

{^^^  the  ptirch««o  of  land  is  applicable  at  the  option  of  tho  tenant 

for  life  a*  capital  money  for  the  jmrposes  of  tho  Acts.     By 

tho  Improvement  of  I^and  Act,  1804  (»),  trustees,  who  are  in 

ponescion,  arc  empowered  to  ajiply  for  and  carry  out,  in 

arr— ' with    tho    provisions   of    the    Act,  the    several 

in  hts  mentioned  in  s.  9,  such  as  drainage,  irrigation, 

planting,  and  the  like. 

t'nJrf  s.  I..  f'npitid  money  arising  under  the  8.  L.  Act,  18.^2  (/.),  is  to 
b*»  investe<l  as  prescribed  b}'  s.  21,  or  in  improvements  as 
defined  by  s.  25,  aa  extended  by  the  8.  L.  Act,  1890,  s.  13  (/) ; 
it  may  also  bo  applied  in  paynicnt  of  certain  moneys 
exp*^-iidf<l  and  costs  incurred  by  a  landlord  under  tlio  Agri- 
niltunil  Holdings  (England)  Acts,  1SS3  and  1900,  and  of 
the  estate  duty  in  respect  of  property  comprised  in  the  settle- 
ment and  held  upon  the  same  trusts  {m). 


•      Tnist  72r.:    ftpprorrd  li^  Mundy,   1891,  1 

Ift'  •    tc-*  to  CTi.  VA\ :  on  L.  J.  Ch.  273. 

th»  m^t^   tt,  W.   h.  k  C.  Conv.  (i)  S».  R,  24,  oxtrndcd  by  ».  30  of, 

Art.,  ^'h  M    CA'l,  niifl  in  pnrt  roponled  by,  the  S.  L. 

7  D.  M.  A:  Art,  1882:  and  noo  the  Improvement 

0  ii.  (I87.'i;  10  of  Land  Act,  1809. 

Oi.  3«4:    IHnatdtun  r.  P.,  (1876^  8  (t)  Inrludinpr  fincR  on  the  jrrant  of 

Ch.  D.  743;  23  L.  J.  Ch.  T88 :    I'hir  a  building  leaw  :  S.   L.  Act,  1889, 


T.  B^Uifk,  1891.  2  Ch.  13i  CO  L.  J.       ».  3. 


Cb.  e76. 


(0  Soo  tho  cawH  collected,  Wolst. 


(A)    JW     nf    .Vi>,k,n:ir',     Tmth,       B.  &  C.  8th  ed.  pp.  S.-iO  et  »rq. 
(18M)  23  Ch.  D.  760 ;  52  L.  J.  Ch.  (m)  Finance  Act,  1894,  n.  9  (7). 
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Where  trustees  under  a  will  are  directed  to  invest  in  the     C^p.  II. 

puixhase  of  land  "  with  all  convenient  speed,"  twelve  months  ;^r^^ 

from  the  testator's  death  will  ho  deemed,  as  between  the  investment, 
parties  beneficially  interested,  a  reasonable  time  within  which 
to  make  the  investment  (o)  ;  but,  as  between  the  trustees  and 
his  beneficiaries,  the  former,  unless  imperatively  required  so 
to  do  by  the  terms  of  the  trust,  are  not  bound  to  make,  and 
would  not  bo  justified  in  making,  the  purchase  until  a  favour- 
able opportunity  occurred. 

Where  trustees  are  empowered  to  choose  between  several  ^^j^^J^J,,^ 
specified  modes  of  investment,  the  C<jurt  will  not  interfere  interfered 
with  an  exercise  of  their  discretion,  upon  the  ground  that 
the  result  may  be  to  vary  the  relative  rights  of  their  bene- 
ficiaries ( J') . 

Where   stock   is   sold   for  the   pui'pose   of   investing  the  Sale  of  stock 
proceeds  in  land,  the  tenant  for  life  is  not  usually  entitled  """ 
to  an  allowance  in  the  natiu-e  of  an  apportionment  of  the 
current  half-year's   dividend,  though  under  special  circum- 
stances such  an  allowance  has  been  made  (y). 

Fomierlv,  trustees  could  not,  \uiless  specially  authorised  so  How  far 

•    1  i-]-  i.   '  t.'         l>*>und  to 

to  do,  safely  purchase  subject  to  special  conditions  restrictive  rc«iuire  a 
of  a  purchaser's  pn'nid  facie  right  to  a  marketable  title  or  the  ™3e!'''^'^^° 
usual  evidence  of  title  ;  nor  accept  a  title  not  strictly  market- 
'  able  (/•)  ;  but  such  purchases  were  constantly  san<tioned  by 
the  Court  (s),  whenever  spec-ial  circumstances  exist. 'd  which 
rendered  the  acquisition  of  the  specific  property  a  matter  of 
importance  to  the  trust,  and  trustees  who  have  done  of  their 
own  discretion  that   wliich  the  Court,  if   applied  t<\   would 

(o)  Parry  v.    Ifanrnfftoti,  (1820)  6  (O  Trustees  may  buy  without  ei- 

jf^    j5^  eluding  the  application  of  8.  2  of  tho 

/       vi       „     ,        I  /ifi-n   7       V.    4:   P.    Act,    1874;    see  T.   Act, 

(p     rv-C    Mat  t   v.  I.nnau,  ilSoo)    7  ..  ,      •         a*     c    -n      a    * 

DM.  L  V,.  340.  301  ;  24   L.  J.  Ch.        '^^'^  »•  '''  "'P^'^""^  '  '  ^'  ^^  ^'=*' 

645  ;  Lowin,  Uth  cd.  74S.  '^'^^^  «^-^^^  ^.^^^^^,  ^.  ^.    ^.    ^^^ 

{q)    Lord  Lond<»borough  v.   Somn-'  (1853)    I   Sm.  &  G.,  ApiJendix  IV.  ; 

rillr.  (1854)  19  Bcav.  295;    23  L.  J.  /,>  p.  Lotct,  (1852)   19  L.  T.  O.  S. 

Ch.  64f) ;  TiM/iW--../  V.  S<r/)A<-»M,  1896.  310  ;    Meynck   T.    Laxci,    (1864)    34 

2  Ch.  241  :  t'.5  L.  J.  Ok  •'•07.  Roav.  58. 

P.      vol..  T.  H 


c^p.  n. 

Ami.*. 


ruKciiAstis  nv  fiduciary  vkxdors. 

iboU  hftvo  sant'tioiuMl,  wouM,  no  doubt,  Le  protected.  Under 
the  Tniste©  Act,  1893,  8.  8  (3),  a  trustoo  who,  in  effecting 
(•  »         ,,f  any  pnipr'rty,  nc(t>[)ts  a  shorter  title  than 

{  I  a  |.urcluij)tr  would,  in  tlio  absence  of  a  special 

contrmct,  bo  entitled  to  require,  is  proteete<l,  if  in  the  opinion 
of  the  Court  the  title  accojiteil  is  such  ns  a  person  acting  with 
pnidenoe  and  caution  would  Imve  accepted  (/). 

(0  KcpUcinff  T.  Act,  1888,  ■.  4  (3). 
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CHArTER   III.  Chapter  III. 


THE  RELATIVE  DUTIES  OF  VEXDORS  AND  PURCHASERS 
TRIOR  TO  THE  SALE. 

(1.)  Dinclosuro  or  couccalment  of  defects,  incumbrances,  8fc.  Section  i. 

fti/  a  vendor. 

Dp-KKfTs  in  an  estate  maj  be  either  patent, — that  is,  such  as  Patent  and 
may  be  discovered  liv  ordinary  vigilance  on  the  part  of  a 
purchaser  or  liis  surveyor ;  e.g.,  the  existence  of  an  open 
footpatli  over  the  property  {a),  or  the  rniiious  state  of  build- 
ings (i)  ;  or  latent, — that  is,  such  as  the  greatest  attention  (r) 
"U'oidd  not  enable  liim  to  discover ;  e.g.,  the  existence  of 
defects  in  a  ship's  bottom  when  sold  afloat  {d),  a  right  of  way 
unknown  to  the  vendor  and  the  purchaser  (<■) ;  or  an  under- 
ground culvert  for  passage  of  water  (/).  A  vendor  is  not 
bound  to  point  o\xi  patent  defects- (^7). 

But  he  must  not,  either  during  a  treaty  for,  or  while  in-  Concealing 
tending  a  sale,  endeavour  to  conceal  a  defect,  or  to  divert  a 
purchaser's  attention  from  it ;  in  neither  case,  if  proved,  can 
he  enforce  the  agreement  (//) ;  and  in  the  first  (as  where  a 
vendor,  about  to  sell  a  house,  piui^osely  plastered  and  papered 
over  a  defect  in  the  main  wall  (/)),  the  purchaser  may  recover 

(fl)  Dotclt$  V.  Round,  (1800)  5  Ves.  Ch.  405  ;  60  L.  J.  Ch.  784. 
608.  (/)  lie  Puckett,   1902.  2  Ch.  253  ; 

(b)  Grant  v.  Muni,  (1815)  G.  Coop.  71  L.  J.  Ch.  666. 
173  ;   Kratft  v.  Earl  Cidot/an,  (1851)  (p)  Sug.  I4th  ed.  2. 

10  C.  n.  691  ;  20  L.  J.  C.  P.  "6.  {fi)  Sug.   14th  cd.  2.     See  Shirley 

(<■)  Sug.  14th  od.  333.  V.  Straiten,  (1785)    1    Br.  C.  C.  440; 

(«/)  See  Mrllxth  v.  Mottfttx,  (1792)  Small  v.    Atticood,    (1832)    You.    at 

Pea.  N.  P.  166  ;  but  «cc  Baglchole  r.  p.  490, 
Wa'.lert,  (1811)  3  Cnmp.  l.VJ.  (i)  Seo  Pichering  v.  Dowton,  (1813) 

(r)   A»hhtir»n-   x.    Unrrll,    1891,    3  4  Tnun.  at  p.  785. 

h2 
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100  IIKI^VTUT.  DUTIES  OF  VENDORS  AND 

CWp  III.  hi*  Ji^po«it,  though  tho  estate  bo  sold  "  witli  all  faults"  (k) ; 
**"*•  '•  anil  whoro  thero  was  a  contract  for  a  lease  of  "  a  newly-built 
hou-M',*'  to  contain  oov.>nant«  on  tho  part  of  tho  lessee  to 
frpftir,  and  the  le»s«'o  «'ntored  into  possession,  and  shortly 
aft.Twanl.H  di«ooverod  that  the  house  was  defectively  built, 
BIKM-itic  iH^formanco  was  not  enforced  agrainst  him  ;  jmrtly 
;m)  ji«>mo  of  the  drf.-cts  were  latent,  and  partly  hocauso, 
...  .wry  onitract  of  this  sort,  tht-re  is  an  implied  undertaking 
on  tho  part  of  the  lessor  to  deliver  the  house  in  complete 
tonantublo  repair  (/).  Of  course,  if  tho  dofocts  are  patent, 
and  tho  punhasor,  liavinp  notice  of  thcin,  takes  possession, 
ho  cannot  ro.'<l.>*t  tlio  vendor's  suit  for  specific  performance  (/;?)• 
So,  where  there  was  an  agreement  to  rent  a  furnished  house, 
whith,  from  defo<'tivo  dniinagr,  was  unfit  for  habitation  at 
tho  timo  fixed  for  tho  amimonceraent  of  the  tenancy,  the 
tonant  was  allowed  to  rescind  tlie  contract,  on  the  ground 
that  in  such  a  lotting  there  is  an  implied  undertaking  that 
tho  houso  shall  bo  fit  for  occupation  at  the  time  ot  which  the 
tenancy  is  to  bogin  (h),  but  tho  warranty  does  not  extend  to 
Ukmftmtn-  tho  whole  term  (o).  Tlie  fact  that  a  vendor,  aware  of  a 
serious  nuisance  affecting  his  property,  entrusts  the  sale  to 
an  agent  who  is  ignorant  of  it,  and  who,  on  being  asked  by 
a  purchaser,  innocently  denies  its  existence,  does  not  prevent 
tho  purchaser  avoiding  the  contract  (;>).     It  has  been  held  in 


(*)  SeMnriJtr   r.    Heath,    (1813)    3  70;   Chetter  v.  PoKell,  (1885)  W.  N. 

GuDp.   60C  ;    BoflthoU  V.    Jl'allm,  07  ;  62  L.  T.  722. 

(1813)  .A.  at  p.  160.  [o]  Samon  v.  Rohfrti,  1895,  2  Q.  B. 

(0  T\U*ilry  T,  riarkton,  (18GJ^  30  395  ;  65  L.  J.  Q.  B.  37. 

BwT.  419;    31   L.  J.  Ch.  302.     But  (p)  yational  Kxc/xnii/e  Co.  y.  Drew, 

M«  OrforJ  T.  /Vorrtnrf.  (1868)  L.  R.  (\S5.\  2  Marq.  108,  145  ;   .^fullms  v. 

2  P.  C.  «t  p.  141.  .Vi//^r,  (1882   22  Ch.  1).  I'M  ;  52  L.  J, 

(«)  CmI  t.  n'aufh,  (I860)  2   Gif.  Ch.  380;    and  «cc  tho  subject  fully 

201.  dificuMtcd  in  Ludijatrr  v.  Lotr,  (1881) 

(a)    W%ltpn  T.  FtHeM-mtlon,  (1877)  44  L.T.C94;  Corn/oolv.  Fotrke,{l8iO) 

2  Ex.  D.  3.16;    46  L.  J.  Ex.  489;  6M.  ^- W.  368;  9  L.  J.  N.  S.  Ex.297, 

aorl  BT^   SmttM   r.  it*rrahlr,   (1843)  must  be  taken  to  be  overruled ;  see 

It  M.  4c  W.  &:   12  L.  J.  Ex.  223.  TFiUon  v.  Fullfr,  (1843)  3  Q.  B.  68; 

But  thtm  u  DO  Micb  impliod  under-  Harwich  t.  Fn^ltih  and  Joint  Stock 

tAkiog  on  «hc  Irttinfr  of  an  unfur-  Jinnk,  (1867)  L.  R.  2  Ex.  259,  20^;  36 

nUhfdhotuic:  Kf*lf*-r.  Ktrl  r<iHo<ian,  L.  J.    Ex.    147;    notes  to  Patlcy  v. 

(IWl)  10  C.  B.  551  ;  20  L.  J.  C.  V.  Freeman,  2  Sm.  L.  C.  11th  cd.  06. 
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an  action  upon  the  contract,  that  tho  representation  of  the     Chap.  iii. 

agent,  if  made  in  tlio  ordinary  course  of  business  (y),  is  the  — '■ — — 

representation  of  tho  i)rincipal ;  but  in  an  action  on  the  ease 
for  deceit,  the  misrepresentation  or  concealment  must  be 
proved  against  tlie  principal  '/•)  ;  but  the  principal  is  answer- 
able fiir  a  misrepresentation  made  in  the  course  of  his 
business  and  for  the  principal's  benefit  (s),  and  if  ho  know- 
ingly refer  tho  purchaser  to  an  ignorant  agent  (/),  or  know- 
ingly allow  him  to  remain  under  a  delusion  as  to  a  material 
fact  whioli  there  is  a  duty  to  disclose  (») — for  there  may  be  a 
silence  which  is  as  eloquent  as  words  U) — this  will  be 
equivalent  to  misrepresentation. 

A  vendor  cannot,  though  the  estate  be  sold  subject  to  all  Non-disdo- 
faults  ( y),  rely  on  tho  aid  of  the  Court,  if  he  omit  to  disclose  d^cts. 
a  lufiiif  defect  whicli  the  purchaser  lias  no  means  of  ascertain- 
ing (r)  :  though  the  nde  at  Law  would  seem  to  have  been 
otherwise,  in  the  absence  of  fraud,  if  the  sale  be  "  with  all 
faults  "  [a J,  nor  will  an  innocent  purchaser  bo  compelled  to 
buy  property  which,  if  he  takes  no  steps  to  prevent  it,  will 
expose  him,  as  o^^•ner,  to  criminal  ^proceedings  by  reason  of 
its  state  at  the  time  of  sale  (aa).  ■ 

{q\  See  Coleman  v.  Jtichri,  (1865)  10  at  p.  75. 

C.  B.  104  ;  2-1  L.  J.  C.  P.  125;  Bar-  («;  Sco  Hill  v.  Gray,  (1815)  1  Stark. 

\Cicky.  Kntfhih  Joint  Stock  Jiauk^iup.  :  -134;   Krattt  v.   Earl  L'adogan,  (1851) 

Broinilie  v,   Cainpbfll,  (18S0)  5  A.  C.  10  C.  B.  691  ;  20  L.  J.  C.  P.  76. 

92.) ;    .}ful/cna    v.    Mitlrr,    ;1882)    22  (j-)  Urotnilie  v.   Camphdl,  (1880)  5 

Ch.  D.  104  ;  52  L.  J.  Cli.  380.     As  A.  C.  925,  950. 

to  the  authority  of  llic  secretory  of  a  {»/)  Suff.  14th  ed.  2. 

c-onipany  to  make  rfprcHcntatiuun,  seo  iz)  Set>  Luea*  v.  Jamrt,  (1849)  7  Ha. 

yeulaniU  v.  Xat.  Employfr$'  Assoc,  410;   18  L.  J.  Cb.  329;    TildfsUy  \. 

(1885)  54  L.  J.  Q.  B.  428  ;   53  L.  T.  Clarkson,    (18G2)   30    Beav.    419;    31 

242;   Jhtnitlt  v.  South  London   Tram-  L.  J.  Ch.  3G2. 

trays  To.,  (1887)  18  Q.  B.  D.  815  ;  50  {a)  See  liagUhole  \.  Waltns,  (1812) 

L.  J.  Q.  B.  452.  ;;  Ciinip.  154,  156  ;    Karly  v.  Garrett, 

(r)  Per  Lord  Campl>oll,    Wilde  v.  (1S29)  9  B.  &  C.  928  ;  8  L.  J.  O.  S. 

6'iA*oM,  ^1S48)  1  H.  L.  C.  615.  K.  I?.  76;  I'lckniny  v.  Dotcson,  (1813) 

(*)  Seo  lint.  Mutual  Hanking  Co.  v.  4  Taun.  779;  Freeman  v.  Baktr,  (1833) 

CAarnirooii  R.  Co.,  (1887)  18  Q.  B.  D.  6  B.  &  Ad.  797  ;  3  L.  J.  N.  S.  Q.  B. 

714,717;  61  L.  J.  Q.  B.  449; /iTu^^i  17;    7'aylor  v.    Ilullen,  (1850)  5   Ex. 

V.    Great    I'lngall    Coniold.    1904,    2  779 ;  20  L.  J.  Ex.  21. 

K.  B.  712.  [aa)  Hope  v.    Walter,   1900,   1   Ch. 

(t]    Wilson  T.  Fuller,  (1843)  3  Q.  B.  257  ;  69  L.  .T.  Ch.  166. 


J03  Ur.LATIVK  DL'TIta  mF  VENDOHrf  AND 

.  f  i,j  .  !,,.!,.  pasj<ivo  acquiescence  by  a  vondor  in 

X\^,y  ^  f  iho  nurrlmsor,  mny  render  liim  as  liable 

to  have    tho    oontrntt    rescind.-l   ns    if    lli-   ini.stake  were 
originally  duo  to  his  own  contrivanc.« ;    nor  doos  it   seem 
r.  '    ■  •'    >  far  as  tlio  princii>lo  (»n  which  the  relief  is  granted 
i,  .  d,  that  th"  i.urchascr  might,  with  reasonable  care 

or  inquiry,  have  «li»abusod  his  mind  <.f  the  false  impression  ; 
thougli  tho  want  of  proper  caution  may  bo  evidence  to  show 
t'    '  •'     V.  ndor  wiis  not  under  the  belief  that  tho  purchaser 
u  ^.^l.     Mere  tsilonc<>.  however,  as  regards  a  material 

fact  whieh  tho  one  party  is  not  und.'r  an  obligation  to  disclose 
to  tho  other  is  not  a  ground  for  rescission  or  a  defence  to 
f]      '■    •    rformanco  (h).     A  vendor  is  not  bound  to  state  that 
t  ty  has  boon  recently  valued  at  a  sum  greatly  less 

than  the  intended  purchase-money  ;  or  that  the  tenant  has 
complainwl  of  the  rent  as  being  excessive  {<•),  or  on  tho  sale 
Pj.  1  .....  ..f  ji  mine,  that  he  has  himself  worked  it,  but  has 

ji'  i  tlio  working  as  unprofitable,  where  tho  intending 

purchosor  or  lessseo  has  had  the   opportunity  of   examina- 
tion {d). 

\  twkttm  As  to  incumbrances  and  defects  in  title : — A  vendor,  so  far 
nt  h'lH  prima  fnciv  liability  in  this  respect  is  not  negatived 
or  restricted  by  tho  terms  of  tlie  contract,  must  pnjduce  to  the 
purchas<T  all  such  documents  of  title  in  his  possession  (e)  or 
power  as  are  necessary,  in  order  to  deduce  a  marketable  title 
for  the  usual  or  stipulat'd  period,  and  must  inform  him  of 
all  material  facts  not  apparent  thereon  (./*).    I'ut  a  purchaser 

(f)  Abbott  V.  Swordn-,  (1851)  4  De 
G.  k  S.  448,  460  ;  22  L.  J.  Ch.  236. 
(</)  llni/icuod  V.  Co)^,  (1858)  26 
Boav.  1 40  ;  27  L.  J.  Ch.  468  ;  Jeffreyt 
v.  Fair$,  (1876;  4  Ch.  D.  448;  46 
L.  J.  Ch.  113. 

(<•)   1  Jarin.  Conv.  3rd  ed.  by  Sweet, 
63. 

(/)  Kdu:aTd4  V.  M'jAay,  (1815)  G. 
Sinry  no  CoatnrU,  6tb  cd.  m.  646  Coop.  308  ;  and  see  Oib*on  v.  L'^ttc, 
rf  «rf .  ;  And  Me  (in  tho  doctrine,  Fry,  (•«*:*)  2  Y.  &  C.  C.  C.  642  ;  Sug.  14th 
4th  fd.  •.  M7.  cd.  246. 
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cannot  now  require  the  production  of  any  document  dated  or    Chap.  III. 
made  before  the  time  prescribed  by  law  {(j)  or  stipulated  for 


commencement  of  the  title,  even  tliough  the  same  created  a 
power  .subsequently  exercised  by  an  instrument  abstracted  (//), 
The  vendor,  however,  need  not  dii-ect  attention  to  defects,  &c. 
apparent  on  the  title  deeds  (/) ;  but  it  is  the  duty  of  the  vendor 
to  disclose  all  that  is  necessary  to  prf)tect  himself,  and  not  Disclosure, 
the  duty  of  the  pmvhaser  to  make  inquiry  before  entering 
into  a  contract  (/.•).  And  a  vendor,  on  a  sale  of  leasehold 
property,  whether  by  auction  or  private  contract,  must  disclose 
the  existence  of  onerous  and  unitsual  covenants,  or,  at  least, 
afford  the  purchaser  an  opportunity  of  inspecting  the  leases  (/), 
even  tlitjugh  the  contract  contains  a  stipulation  that  the 
vendor's  title  is  accepted  by  the  piu'chaser  (wj),  and  the 
opportunity  of  inspection  allowed  must  bo  reasonable  (;?) ;  but 
under  certain  circumstances  the  purchaser  may  still  be 
affected  with  notice  of  the  covenants  (o).  A  vendor  who 
desires  to  limit  tlie  rights  of  a  purchaser  must  do  so  by 
explicit  and  plain  conditions,  and  must  tell  the  truth  {p). 

There  must,  of  course,  be  no  misrepresentation  {q)  upon  the  Misrepresen- 
subject,  or  any  artifice  to  divert  attention ;  and  if  the  vendor 


(jf)  Sco  V.  &  P.  Act,  1874,  8.  1. 

(A)  Conv.  Act,  ISSI,  H.  3  (3).  Seo 
■\Vol«t.  B.  &  C.  8th  ctl.  Jl.  A  pur- 
chawr  accoptiuff  pn)perty  witli  le*a 
than  forty  yciir«  titk-  has  coustruetivo 
notice  of  tliut  wliiclt  ho  would  have 
known  if  ho  had  rcquoHted  and  in- 
voatigut«d  a  proj^or  forty  years'  title  : 
Re  Cox  and  X  iy,  1891,  2  Ch.  109. 

(i)  Sag.  Hth  cd.  G. 

[k)  Bene  v.  Senidfff,  (1888)  20 
Q.  B.  D.  623 ;  67  L.  J.  Q.  B.  265. 

(/)  Jif  U'hittatid Smith,  IS'JG,  1  Ch. 
C37  ;  65  L.  J.  Ch.  481. 

(»w)  Rr  Jlaeditkr  and  Lipuki's  Coti- 
/rarMy01.2Ch.Ct;G:  70L.J.  Ch.  81 1. 

(h)  Rruin/il  v.  Morton,  (18.')7)  3  Jur. 
N.  S.  1198;  and  «eo  y/v/*- V.  h'ardrtt, 
(1877)  3  Ex.  D.  72,  80  ;  47  L.  J.  Ex. 
121  ;  Cotscr  v.  Collw^e,  (1832)  3  My. 
&K.  283;  1  L.  J.  N.  S.  Ch.  130; 
Bank  of  Ireland  r.  Brook  field  L\nfn  Co., 


(1884)  15  L.  R.  Ir.  37;  Dougherty 
V.  Oaten,  (1900)  45  Sol.  J.  119. 

(o)  Seo  Re  White  and  Smith,  1S9G, 
1  Ch.  at  pp.  C42,  G43  ;  C5  L.  J.  Ch. 
481  ;  ifoli/iieux  v.  Ilaictrey,  1903,  2 
K.  B.  487  ;  72  L.  J.  K.  B.  873. 

(p)  Re  Marsh  and  Earl  Granville, 
(1883)  24  Ch.  D.  11,  at  p.  17;  53 
L.  J.  Ch.  81.  Seo  jdso  Re  Banitter, 
(1879)  12  Ch.  D.  at  p.  143  ;  48  L.  J. 
Ch.  837;  Redijrare  v.  Hurd,  (1881)  20 
Ch.  D.  at  p.  14;  51  L.J.  Ch.  113. 

[q,  See  Van  v.  Corf>e,  (1834)  3  My. 
4:  K.  2C9,  277  ;  and  the  judgment  in 
I'vpe  y.  Garl.ind,  (1841)  4  Y.  &  C.  4ttl . 
402  ;  10  L.  J.  N.  S.  Ex.  Eq.  13,  and 
cu.He8  cited ;  and  see  Baskcomh  v. 
rhillips,  (I860)  6  Jur.  N.  S.  303  ;  29 
L.  J.  Ch.  380;  Re  Banister,  (1879)  12 
Ch.  D.  131  ;  48  L.  J.  Ch.  837  ;  Re 
Marth  and  Earl  Graniille,  (1883)  24 
Ch.  D.  11  ;  53  L.  J.  Ch.  81. 
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CUp.  III.  U-  iufi.nuiHl  by  the  purohnscr  of  his  object  in  buying,  and  the 
**^  '•  loaM  cx>ntain  covenanta  wliich  will  defeat  that  object,  mere 
»ilrn.i.  will  in  Eqtiity  bo  r(iuivah'nt  to  nnsrepresentation  (;•)  ; 
mib'-H*,  iud«M'.l,  the  iiunlmstT  enters  into  the  contract  after 
having  actually  examined  the  lease  (i)  ;  and  an  innocent 
miarvitn««entatiou  as  to  the  effect  of  the  covenants  by  the 
vi'nd«»r*s  agent  may  entitle  the  jmrchaser  to  rescission 
of  his  contnwt  [f).  13ut  oven  misrepresentation,  if  uniu- 
tontional,  will  not  give  the  purchaser  a  riglit  of  action, 
after  ecuTeyance,  if  the  stUo  bo  "  with  all  faults  "  (m)  ;  and 
the  p«inhaj«tT  may,  even  tliough  the  case  bo  one  of  fraud, 
wnivc  his  remctly  by  continuing,  after  discovering  the  fraud, 
to  deal  with  the  property  as  owner  (x).  But  it  must  bo 
biinie  in  mind  generally  that  though  there  may,  in  a  par- 
ticular case,  not  be  enough  to  induce  tho  Court  to  rescind  a 
—  '-net,  there  may  still  be  quite  enough  to  prevent  the 
<        •  fn^m  enforcing  it  (y). 

ir«u>nal  It  is  cuutvived,  liiat  upon  tlio  punhase  of  an  estate  in  pos- 

»o*»iou,  thoso  facts  only  are  so  far  material  as  to  render  their 
disclosure  obligatory  iipon  tho  vendor,  which  affect  his  power 
to  give  to  tlio  purchaser  that  which  ho  has  contracted  for; 
and  that,  if  ho  buy  subject  to  a  known  risk,  circumstances 
wiiich  increase  the  mere  amount  of  risk  need  nut,  in  general, 
be  stated ;  for  instance,  it  has  been  held  that  the  grantor  of 
a  personal  annuity,  or  his  agents,  though  bound  to  give 
hone}*t  answers  to  all  relevant  questions  put  by  the  intended 
gmnten,  need  not  voluntarily  disclose  tho  fact  of  his  being 
already  under  large  pecuniary  liabilities  (s)  ;  for  it  may  be 
pre«ume«l  that  a  person,  who  is  obliged  to  raise  money  by 
granting  annuities,  is  more  or  less  involved.     In  sales   of 

(r)  FItfkt  T.  Bmri^,  (1832)  3  My.  C.  928  ;  8  L.  J.  O.  8.  K.  B.  7C. 

4    K.    2S2:    aad    canct   cited,   tup.  (x)  CampMl  v.   Firming,   (1834)    1 

p.  101,  nn.  (*)  and  (x).  A.  &  E.  40  ;    3  L.  J.  N.  S.  K.  B. 

(«)  MurUy  T.  Clartnuf,  (I860)  29  136. 

B<«».  »«.  (y)  Re  Bani»tn;  (1879)  12  Cb.  D. 

H)   ttsmKm  T,  Coppmrd,  1899,  1  CTi.  at  p.  147  :  48  L.  J.  Ch.  837, 

92  ;  6M  L.  J.  Ch.  8.  (c)    Adn,n,rm    v.    Exitt,    (1830)    2 

(->  Emrly  r.  GmrrtU.  (1829)  9  B.  &  Rum.  &  M.  66  ;  9  L.  J.  O.  S.  Ch.  1. 
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property  iu    considuratiou   of    an   amiuity   the   Court   Avill     Chap.  ill. 

inquire  witli  some  jealousy  as  to  tlie  fairness  of  tlie  trans 

action,  and   the  state  of   healtli    of   the  annuitant    is   very 
material  {a). 

So,  if   a  vendor  descriho  the  property  as  let  upon  lease  Delusive 

■  n    1  1      ^  n    •    1  i.      ii  •  reference  to 

under  certain  specihcd  covenants,  bonehcial  to  the  revr-rsion,  covenant, 
but  which  ho  knows  could  not  ho  enforced,  lliis  would  prohahly 
be  considered  delusive  {/)}  ;  so,  if  he  say  tliat  tlierc  are  no 
unusual  covenants,  or  none  which  would  prevent  the  property 
from  being  used  for  tlie  purposes  for  wliich  it  is  purchased, 
when  in  fact  there  are  (r). 

The  mere  preparation  of  an  annuity  deed  by  tlie  prrantor's 
solicitor  does  not  place  him  in  any  confidential  rtlation 
towards  the  grantee,  even  if  no  other  solicitor  is  employed  in 
the  transaction  {<i). 

A  solicitor,  however,  is  liable  to  the  purchaser,  who  has  Misrcpreseu- 

,  1'Tj.j     tation  by- 

been  induced  by  his  misrepresentation  to  purchase  his  client  s  vendor's 

estate  with  a  defective  title  {e). 

Under  the  Law  of  Property  Amendment  Act,  1859,  s.  24,  His  liability 

'  under  'J2  »Jc  23 

as  amended  by  s.  S  of  the  Act  of  18G0  {/),  any  vendor  or  viet.  c.  3'.. 
mortgagor,  or  his  solicitor  or  agent,  who  conceals  any  settle- 
ment, deed,  will,  or  other  instrument  material  to  the  title,  or 
any  incumbrance   from  the  purchaser  or   mortgagee  {tj),  or 
who  falsifi(^s  any  pedigree,  (tu  which  the  title  does  or  may 

(a)  Davies  v.  Cooper,  (1810)  5  My.        l'J3;  Jiowlft  v.  Stuart,  (1803)  1  Sch.  & 

&  C.  270.  L.  at  p.  227  ;  Craigy.  Watson,  (1845) 

(A)   Fhnt  V.  Woo<rv,,  (1852)  9  Ha.       «  ^^•"^•-  ^-''>    ^"*  ^  "^^^^    ^•"'"-  ^■• 

G18;  22  L.  J.  Ch.  92.  ."'*'''  ^'^''^   ^'  ^^'•^'!^'-  '''  '''■     ^'^' 

in  connection  herewith,  //  hitmurt  v. 
(r)  Andrew   T.    Aitken,    (1882)    22         ,,    ,  /iu-o\  ir  u  lo,- 

_^  '  J  Maektson,  (18o2    16  Beav.  120. 

Ch.   D.    218  ;    52   L.   J.   Ch.    294;  ^^\^  ^.^,.^  ^,,^ 

Wauton  V.  Coppard,  1899.  1   Ch.  92;  ,;•[;    ^  ^^  ^     ,     ^.^; 

C3  L.  J.  Ch.  8.  ..  ,. 

((/)  Adamtou    v.    Fritt,     (1830)    2  ^^^  As  to  whether  the  conccalmont 

Ru88.  &  M.  66;  9  L.  J.  O.  S.  Ch.  1.  ^f  ^^  incurabrunce  prior  to  thcMipu- 

(«■)    Sug.    I4th    cd.    6;    Arnot   v.  late<l  commencement  of  title  is  within 

Biicoe,    (1748)   1    Ves.  sen.  95;    and  the  Act,  »cq  Smith  x.  Robinson,  [XSI^) 

see  Evans  v.  JiiekneU,  (1801)   6   Ve».  13  Ch.  D.  148,  151  ;  49  L.  J.  Ch.  20. 
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«li*p  III.  dcpcn<l,  in  onlor  to  induce  liira  to  accept  tho  title,  with  intent 
-'- — '. —  to  ili'fniutl,  i«  piilty  of  nii.sdenieanour,  and  also  liaLlo  to  an 
action  for  danmp>s,  at  tho  suit  of  tlio  piircliaser  or  mort- 
gnpoo ;  but  no  prosecution  is  to  be  commenced  without  tho 
sanction  of  the  Attorney-General,  or,  if  that  olTice  bo  vacant, 
«»f  the  Solicitor-Gi'iieml. 

In  .  ii.-i.*.  A  purchaser  suspecting  that  a  third  person  has  a  claim  on 

\^  tl»e  t»»tato,  should  (A),  in  tho  presence  of  witnesses  (who  may 

take  notes  of  what  passes)  (i),  inquire  of  him  whether  such 
bo  tho  fact,  and  the  amount  of  the  claim  ;  at  the  same  time 
stating  his  own  intention  to  j)urchase  (/.)  ;  and  if  such  person 
deny  the  existence  of  the  claim,  or  assert  that  it  is  confined  to 
a  spociol  sum,  he  will  bo  lx)und  by  his  denial  or  assertion  (/)  : 
but,  though  boimd  to  answer  tnily,  if  at  all,  a  mortgagee,  it 
would  api>oar,  may  decline  to  answer,  unless  the  intending 
puri'haser  off  or  to  redeem  liim  (w/).  But  it  has  been  held, 
that  when'  property  cannot  be  obtained,  without  a  particular 
person  saying  whether  he  claims  it  or  not,  it  is  not  sufficient 
that  lie  should  hold  his  tongue,  but  he  must  state  expressly 
whetlur  he  claims  or  not  («).  It  is  the  vendor's  duty  to 
disclose  adverse  claims  which  are  not  idle  or  frivolous  (o). 

lai^airj  and         So,  if  the  interest  contracted  for  be  merely  equitable,  the 

■oUcr  on  ,  1        1  1    •  .  I.     1  .  , 

porriuuw  of      purchaser  should  inquire  of  tho  trustees  in  whom  it  is  vested 
MUte.  whether  there  are  any  and  what  incumbrances,  and  on  com- 

pletion should  give  notice  to  all  (;>)  the  trustees  of  the  sale, 
an*l  where  an  interest  held  under  a  derivative  tnist  is  pur- 
chase<l,  tho  inquiry  and  notice  should  be  made  of,  and  given 
to,  thf  trustees  of  tho  derivative  trust,  unless  notice  to  the 
holders  of  tho  fund  would  convert  them  into  trustees  for  the 

(A)  Sojr.  I  ah  cd.  7  ;    IhhttUon  r.  U  Y.  A;  C.  C.  C.  at  p.  300. 
Rka*»,  (1706;  2  Vcrti.  654.  („j  j^^   Vrxmro>f,  (18.57)   23   Beav 

(0  -/>«*  T.  /VrAiw.  (1700)  3  T.  R.  590;    26  L.  J.  Ch.  GGtJ,  where  tho 

749;    Bmrromyk  r.  Jlarhm,  (1810)   2  Btrangcr  was  visited  with  co»t« 

(*)  nUft^  T.  /?*«/«.  ,»p.  ^'^^j  '^^  Vw«/r.  1899.  1  Ch.  163 ; 

fn    /V,r.   ..     T.    .Vorpan,    ^788)     2  dfi  L.  J.  Ch.  ]]•;■,    fir  rhif/ip'^  TruAd,, 

Pf-    '                          »nd    'w   /.ra«j   V.  1903,  1    Ch.  183;    72   L.  .T.  Ch.  Qi. 

^•"^                      '.V.«.  at  p.  183;  and  Hcc      Wol»tcnhoIint'H      rreccdcnts, 

£sp.  tJir,    1514)  3  V.  Ic  B.  111.  6th  ed.  p.  236,  n.  (a)  ;    and  2  K   & 

(■i)  See  Buydm  r.  Bifnold,  (1843)  E.  8th  ed.  293. 
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assignee  (q)  ;    and,   though   not   absolutely  necessary,   it   is     Chap.  III. 

desii-able  that  in  every  case  the  notice  should  be  formal  (/•).  ^^^'  ^' 

Such  inquiry  and  notice  arc  advisable  for  the  sake  as  well  of 
avoiding  litigation  with  futui-e,  as  of  discovering  the  existence 
of  present,  incumbrancers,  and  to  prevent  the  legal  estate  from 
being  acquii-ed  for  value  without  notice  of  the  equity ;  but  Priority, 
on  the  purchase  of  an  equitable  estate  in  land,  no  priority 
is  obtained  thereby  (.s).  Hence  it  is  sometimes  desirable  to 
protect-  tlie  security  by  taking  a  grant  of  a  rentc-harge  for 
lives  and  to  register  the  rent  (.v.sj,  thereby  preventing  a  sub- 
sequent purchaser  or,  where  the  interest  is  reversionary,  a 
purchaser  from  the  tenant  for  life  from  obtaining  the  legal 
estate  without  notice  of  tlio  charge.  A  trustee  in  bankruptcy 
will  not,  merely  by  giving  nut  ice  before  the  mortgagee, 
obtain  priority  over  a  good  equitable  mortgagee  claiming 
under  a  mortgage  made  before  the  commencement  of  the 
bankruptcy  (/) . 

A  trustee  is  not  bound  to  answer  such  inquiries,  and  unless  TWee'a 
he  binds  himself  by  warranty,  or  so  expresses  himself  as  to  ^^^*y- 
be   estopped   from   afterwards   denying  the   truth   of  what 
he  said,  he  will  not  be  liable  provided  that  he  has  given  an 
honest  answer  (//). 

In  every  case  the  purchaser  of  a  legacy  should  inquire  Inquiries  on 
whether  it  Ls  free  from  all  chiims  and  demands  in  resiu-ct  of  ^$"^0"/ 
the  testator's  estate  {x)  ;  and,  where  the  fund  is  in  Court,  the  ^'^'i i"' Court, 
assignee  should  obtain  a  stop  order,  but  this  ^\-ill  not  give 
him  j.riority  over  an  incumbrancer,  who  has  already  given 
notice  of  his  charge  to  the  trustees  {y).     The  mortgagee  of  an 
undivided   share   of   a  fund  in  Court,  who  has  obtained  a 
stop   order  on   the    fund,    has    priority   over    a   subsequent 

H8.  64  L.  J.  th.  54C.  S2 ;  60  L.  J.  Ch.  594. 

(i)  Lloyd  V.   Hatdn,  (1868)    3  Ch  /  \    \-  n 

488  ;    37L.  J.  Ch.  8Sl\    ovorruHuK;  Jo^  4"f  ]'  X'"^,}^'^^  ^4  Beav. 

in  etftH.t  Jir  Jhu,nrs   Tnut.,  (1867}  6  ^''^  •  -'  ^-  J-  ^^-  616. 

E»i.  88;   37  L.  J.  Ch.  171.  (y)   l.itftnj  v.  Jfardin,/,  (1856)   23 

(*)  Sec  i»/.  p.  S6().  hcuv.  141  ;    Day  v.  I).,  "(18571    1   D. 

(m)  The  Judgments  Act.  1S55,«.  12.  •^'   "^Z  '"  =.    '.^.  ^-  J-  Ch    685.'     See, 

(0   lir    Jl'aU,.,  1902.  1    K    I?    719-        -thc^l    f3sT":n/'*'r"v  '■''•^^'■• 
71  I    J    K    R    ii;^  .thetl    1385;  and  aa  to  stop  orders 

<  1  L.  J.  K.  B.  460.  gencraUy,  Scton.  6th  ed.  491  <-/  ^y. 
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f —  •'•      •>  Vmnwr   who   obtains    a  stop   order    over    tho    share, 

•  ha»  bt»on  carrietl  over  to  n  soporato  account  (2).  Tlie 
or«lpr  »liouM  show  whether  cnpital  or  income,  or  both,  are 
restrainod  (a). 

fw«i«i  t,       (2.)  ComiMiidatory  ami  other  Himihtr  statements  by  a  vendor. 
Tu-    ,-  As  a  general  rule,  mere  expressions  of  praiso  or  afTirma- 

tioDA  of  vahie,  such  ai»,  that  an  estate,  sold  as  a  renewable 
leoAohoUl,  is  '*  nearly  equal  to  frcnhold  "  {h) ;  that  land,  in 
fact,  iniporfeitly  watered,  is  "  uncommonly  rich  water- 
meadow  land "  ('•)  ;  or  that  a  hou&^  of  mean  cliaracter  is 
*•  a  d«^irable  residenco  for  a  family  of  distinction  "  ((/)  ;  will 
not,  however  objectionable  they  may  be  in  point  of  morality, 
render  tho  contnict  voidable  by  the  idirchaser;  though  their 
tcndfuoy  would  doubtless  bo  to  indispose  the  Court  to 
enforce  s]»ecific  performance  at  the  suit  of  the  vendor.  Thus, 
where  tho  lessor  of  a  quarry  stated  that  the  limestone  in  it 
waa  *'  fit  for  the  ly^ndun  market  "  (an  exjiression  restricted  in 
the  trade  for  lime  of  tho  l>est  quality),  and  it  was  in  fact  of 
a  very  inferior  description,  it  was  held  that  this,  though  a 
mere  pufTing  statement  on  his  part,  was  a  bar  to  a  decree  for 
epecific  j»erf<'rmance  (^).  80,  an  untrue  statement  by  a 
vendor  (though  made  in  ignorance),  that  the  house  which  he 
waa  selling  was  not  damp,  was  lieLl  fatal  in  Equity  (/),  and 
a  false  statement,  that  "  the  property  is  now  held  by  a  very 
deeirable  tenant  at  a  rent  of  4U(»/.,"  was  held  sufficient  gromid 
for  rescission  (//).  But  in  each  of  these  cases  there  was  an 
actual  niis-htatemcnt  of  facts ;  so  al^^o  there  was  in  the 
*'  water-meadow  "  case,  the  decision  in  which  would  probably 
not  now  be  followed. 

.-,  L*»ttr  T.    Tidd,    (1867)    4    Eci.  («-)  //ij?yiw«  v.  .S,7«i<^/j.,  (1862)  2  John. 

<'"'*•  4  H.  460.     See  this  case  aa  to  the 

(•)  M*fk   T.    /Vm///,    1894,    2    Ch.  narrow  boundary  which  noparates  a 

419;  63  L.  J.  Ch.  .593.  puftinff  Hpeculntivc    Htattmtnt   from 

(*;   Fentom   r.    iSrovnt,    (1807)     11  niiHrtprtwcnUtiou  ;    and  see  further 

Vw.  144.  M  to  miio-cprcseutation,  inf.  pp.  806. 

13 -'Vlr'i  O  ^?1T'6''*'l^t  '  ^'-  "  "^^J  "^^rau^^ra,,,  v.  Bi»hop,  (1867) 
l«.  o  L..  J.  U.  a.  Lh.  6i  ;  but  q».  29  L.  T.  O.  3    i20  ^ 

'4    Mtffnmu   t.    Fallon,    (1829)    2  (y)   Smith    v.    Land   Property    Co., 

Moll.  St  p.  hi».  (1884)  28  Ch.  D.  7. 
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And   thp   rule,  perhaps,  extends   to  any  statement  hy  a     Chap.  in. 
vendor,  which  is  equivalent  to  a  mere  expression  of  his  own       ^''*'  ^' 


aware  of 
untruth. 


opinion,  and  does  not  amount  to  an  assertion  of  an  indepen-  mSSfem^oit 
dent  and  ascertainable  fact  ;  such  as,  a  statement  on  the  sale  "^  ^''^■*''- 
of  an  advowsou,  that  an  avoidance  is  "likely  to  occur 
soon  "  (//)  ;  or  on  the  sale  of  renewable  leaseholds,  that  the 
fine  payable  is  "  small  "(;);  if  a  prnxhasor  choose  to  rely 
on  the  vendor's  opinion  as  to  what  is  a  small  fine,  or  a 
probability  of  speedy  avoidance,  he  does  so  at  his  peril. 

Where  the  purchaser  is  aware  that  the  vendor's  lauda-  Purcha.«c-r 
tory  statements  are  in  fact  untrue,  and  yet  enters  into  the 
contract,  the  maxim  "  caveaf  emptor  "  applies  ;  as  where  pro- 
perty was  described  as  standing  on  "  a  fine  vein  of  anthracite 
coal,"  and  it  was  within  the  purchaser's  knowledge  tliat  it 
had  been  worked,  and  was  almost  exhausted  (/). 

But,  in  Equity,  where  on  the  sale  of  a  life  interest,  the  Mis-statement 
particulars  described  the  tenant  for  life  as  a  very  healthy  Jeaith^'' ^"°^' 
gentleman,  aged  forty-eight,  whose  life  was  insui-able,  an<l 
an  insurance  was  guaranteed  at  five  guineas  per  cent.,  and 
it  turned  out  that  the  vendors  had  recently  insured  the  life 
at  a  rate  less  than  five  guineas  per  coif.,  but  exceeding  the 
rate  usually  charged  on  healthy  lives,  their  bill  for  specific 
performance  was  dismissed  with  costs,  though  the  purchaser 
adniittrd  that  ho  kiu-w  fivo  giuneas  to  bo  more  than  the 
usual  premium  [/). 

On  a  sale  of  a  reversion  in  property,  subject  to  an  As  to  charge, 
annuity,  a  condition  that  a  recital  in  a  former  deed  which 
stated  that  the  annuity— described  merely  as  "a  life  annuity" 
—had  not  been  claimed  for  twenty-one  years,  should  be 
evidence  of  its  having  determined,  whereas,  in  fact,  the 
annuity  was  for  four  lives,  and  was  chargod  merely  on  the 
reversion,  and  was  therefore  not  claimable  duriug  the  period 

W   Troxcfr   v.   ynccomt,    (1813j    3  [h)    Culh,   v.    Gad»de»,    (ISC:.)    34 

Mer.  704.  Beav.  416. 

(.)   Tnxton    r.    Broxcuf,    (1807}     U  (I)  l!rcaU,j  y.   Collin,,  (183i;   Yoa 

>ee.  144.  317^ 
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CUp.  in.     rofemtl   to,  was    liclJ    to    bo   unfair,    autl   void  (m).     An<l 


Smi.  :. 


A«lo 


gvuerallv,  if  there  is  anything  in  tho  nature  of  the  tenancies 

whifli  nfftvts  tlio  proi>orty  Rold,  tho  vendor  is  bound  to  tell 

the  purchaser,  and  if  ho  fails  to  do  po  specific  performance 
will  not  bo  decreed  iti). 

Aaio  And  a  false  statement,  by  a  vendor,  of  nn  independent 

*•"•**■••  fact — as  tlmt  the  property  1ms  been  valued  by  a  surveyor 
at  a  spo<ified  sum — will,  if  relied  on  by  tho  puroliaser  (o), 
onabh-  him  to  avoid  tho  contract  ij>)  ;  and  might,  porhaps, 
AM^e&mol  sustain  an  action  f«>r  damages  (y)  ;  but  a  vondor  is  not  liable 
to  such  action  for  tho  false  assertion  that  a  third  person  has 
offered  a  specifie<l  sum  for  tho  estate  (/•).  His  statement, 
however,  that  he  "  will  guarantee "  a  specified  income  to 
arise  from  the  proporty,  though  not  amounting  to  a  contract, 
would,  it  appears,  if  made  frnudidontly,  support  an  action 
for  the  toii  («). 

The  two  former  of  the  three  cases  last  referred  to  seem  to 
be  distingui.-^hable  ;  for  a  purchaser  might  naturally  consider 
the  opinion  of  a  surveyor  to  indicate  something  like  the 
market  value  of  tho  property,  though  he  might  be  supposed 
to  attaeh  little  importance  to  the  bare  offer  by  an  individual, 
possibly  made  hastily,  and  soon  repented  of;  though,  cer- 
tainly, in  the  cited  case,  the  purchaser  seems  to  have  been 
directly  influenced  by  the  mis-statement ;  and  such  a  mis- 
statement would  probably  be  a  defence  to  an  action  for  specific 
performance. 

(m)  DryiJale  r.  Mact,  (1854)  6  D.  IloimthtraUr,  (184fi)   5  TTa.  298;    15 

M.  k  O.  103  ;  23  L.  J.  Ch.  618.  L-  J-  Ch-  332;  r,ke  v.  Vigeri,  (1839) 

(»)  8c«/«wi/j  T.  nimmrr,  (1880)  14  ^    ^^-    ^  ^'*^-    ''    ^^^  '    a®™®*!. 

Ch.  D.  MS  ;  49  L.  J.  Ch.  775.  ""^   "^'"•'    ('^^2)   8   CI.  &   F.  562  ; 

1^  a^  m     1  CI  „.     /,o..^  Redgrave  v.  Hurd,  (1881)  20  Ch.  D. 

(•)  8m  amphnm  r.  ShxlUto,    1844  i  .   ai   T     T   m,    i  i-j  i 

_    T,  ,,.  ,      ,      J  1      51  L.  J.  Ch.  113;   and  soo  par- 

7    ikdT.    146  ;     and     cf.    JtooU    v.  .•,,»,        .  '.  ,  t        , 

SmU.n,,  (1883)  48  L.  T.  216.  '•:"'"'^  the  ob.-orvat.ons  of  Jc«8el, 

Al.  K.,  on  Atttcood  V.  Small. 

{p)  J}uxUm  r.LuUr,{l7ii)  3  Alk.  (y)  ji,„.^//  ^    Kdmundt,   (1810)   12 

ftt  p.  386;    Small  r.  Atttcood,  aS3Jj  e^.  6. 

Yoa.407:  >4«.foorfT..S««//,(1838)6  /,)  Sug.     14th   ed.    2;    1    RoUe's 

C.  k  F.   232;   Farlrxdgr  t.    T.AorfK-,  ^-^^    jf,i^  ^\    16(1598). 
(1828)  5  Ravi.  195  ;  7  L.  J.  0.  S.  Ch.  (,)  Gerhard  v.  Bate*,  (1853)  2  E.  & 

49  :  Sng.  14th  pd.  4  ;  Lord  Brooke  ▼.  p   475  .  22  L.  J.  Q.  B.  361. 
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And  a  false  statement  that  a  specified  rent  is  paid  for  the    Chap.  III. 

premises  (/),  has  been  lield  to  subject  the  vendor  to  an  action ^*'-^' 

at  Law,  though  tlio  pur.liasor  did  not  rely  on  his  statement,  ^  ^  '"^°*' 
but  made  iuquiries  of  other  persons  ;   wlio,  it  is  presumed, 
also  deceived  him.     Xor,  in  a  case  of  fraud,  is  tlio  action 
necessarily  ban-ed  by  the  fact  of  his  having  paid  the  purchase- 
money  in  an  action  for  specific  performance  (u). 

And  tlio  same  liability  is  incun-ed  by  a  stranger,  who,  By  stranger, 
even  frpni  mere  wantonness,  intending  to  deceive,  though 
without  any  view  to  gain,  makes  a  false  representation  to 
a  purchaser  as  to  the  value  or  rent  of  the  property ;  nor  Is 
it  material  that  the  sale  is  l)y  auction  instead  of  by  private 
contract  (r).  To  sustain  an  action  of  deceit  fraud  must  be 
proved,  and  '*  fraud  is  proved  when  it  is  shown  that  a  false 
representation  has  been  made,  (1)  knowingly,  or  {2)  witliout 
belief  in  its  truth,  or  (.3)  recklessly,  careless,  whether  it  be 
true  or  false  "  (//).  But  where  there  is  a  legal  duty  (z)  to 
give  correct  information,  honest  belief  will  not  excuse  a  false 
representation  ("). 

It  has  been  held  at  Law,  that  where  a  man,  by  his  words 
or  conduct,  wilfully  causes  another  to  believe  in  the  existence 
of  a  certain  state  of  things,  and  induces  him  to  act  on  that 
belief,  so  as  to  alter  his  previous  position,  the  former  is  con- 
eluded  from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time(/.).  And  in  E.piity,  Fraudulent 
where  a  stranger  has  by  such  a  fraudulent  misrepresentation  I^tiou  to^te" 

made  pood. 

(0  Zytnei/  v.  5^%,  (170.5)  Raym.  18'Jl,  2  Ch.  iiO  ;  60  L.  J.  Cla.  443  ; 

1118;  ecc  Dobell  v.  Slacns,  (1826)  3  aud  see   the  cases  coUected    under 

B.  k  C.  623  ;  3  L.  J.  O.  S.  K.  B.  PatUy  v.  Frffw^n,  2  Sm.  L.  C    Uth 

89  ;   jnison  v.  Fuller,  (1843)  3  Q.  B.  ed.  80  etsrq. 

^^'  >°0^-  (-•)    See   Lr  Lirvrr  and  Dennis   v. 

(m)  Jendicine  v.  Slade,  (1797)  2  Eep.  Gould,   1893,  1   Q.  B.  41*1  ;    62  L.  J. 

^'2.  Q.  B.  353. 

(x)  Bardtllv.  Spinks,  (1849)  2  Car.  («)  Low  t.  liomtrir,  1891,  3  Ch. 

*K-  ^^^-  82;  60  L.J.  Ch.  694. 

(y)   See  Berry  v.   F^ek,   (1889)   14  (*)  PUkard  v.  Sears,  (1837)  6  A.  & 

A.    C.    337,    per    Lord    Ilerschell,  E.   469,   474.     See.  too,  Shepherd  v. 

pp.  359,  374  :  .IS  L.  J.  Ch.  861  ;  dis-  Cillrspie,    (1867)  5  Eq.   293  :    3  Ch. 

cussed  as  to  No.  3  in  Anyus  v.  Clifor^f,  764  ;  38  L.  J.  Ch.  67. 


Utk«. 


\\'2  R>:i-vnvK  duties  of  vendors  and 

rti«p  III  intluwHl  n  pivrty  to  enter  into  the  contract,  the  Court  will 
cr)mi>ol  him  to  make  good  his  raisroi>re8entntion  to  the  best  of 
his  ability  (<•). 

MauriAl  "NVlirro  oithor  of  the  parties  to  the  contract  has  procured  the 

other  to  enter  into  it  by  moans  of  a  material  misrepresentation 
or  nui h  a  concealnunt  of  a  material  fact  as  is  considered  in 
Equity  equivalent  to  a  misrepresentation  ('/),  the  Court  will 
not  merely  decline  to  enforce,  but  will  oven  rescind,  the 
contmot  (r),  unless,  it  seems,  the  i>nrty  defrauded  elect  to 
have  the  misrejtresentation  made  good  (  /')  ;  and,  in  a  suit 
by  a  purehas^T,  will  direct  his  deposit  to  be  returned,  and 
de<lare  a  lien  for  it  on  the  jtroperty  (fj)  ;  but  it  cannot 
awanl  damages  by  way  of  compensation  to  the  plaintiff 
under  its  general  jiu-isdiction  (/<).  Nor  did  Lord  Cairns' 
Act,  21  &  22  Vict.  c.  27,  appl}-  to  a  case  where  the  suit  was 
not  for  the  specific  performance,  but  for  the  rescission,  of  the 
contract  ;  and  sin<e  the  Judicature  Acts,  though  the  Courts 
have  power  to  administer  all  kinds  of  relief  (/),  it  is  plain  that 
there  is  no  substjintive  right  to  damages,  where  there  was 
none  before  the  Acts. 

"Where  an  offer  to  purchase  has  been  made  to  the  know- 
^vmudcm  ledge  f»f  the  vendor  on  the  faith  of  circumstances  connected 
with  the  property,  and  these  circumstances  change  between 
the  making  of  the  offer  and  its  acceptance  by  the  vendor,  it  is 

(*)  TuUford  T.  Rtthards,  (1«53)  17  y.  Coppard,  1899,  1  Qi.  92;  68  L.  J. 

B«ir.  87  ;    22  L.  J.  Ch.  669.     Sco  Ch.    8.      Sco    the    caws    collected, 

Sctoo.  0th  fA.  jaif..  Seton.  Gth  ed.  p.  2318  ;    and  2  Sm. 

(if)  A»  to  what  w-iuffirient  to  evoke  j,.  c.    11th    ed  ,  notcfl  to  PatUy  v. 

th«  int«Tf«Trinrp   of    the   Conrt,   noa  y,r^mrtn,  p.  66. 
Torr....  T.  boiion,  (1872)  8  Ch.  1 18  ;  (^j  ^^,;,,,,;  ^.    jr^^},„^^  (1868)  3 

42  L.  J.  Ch.  177.     See  p.  124.  where  ^   ^  j    ^^^  .  .^^  ^  j    ^    jgg 
I»rd  Jujitiec  Jamr*  laT"  it  down  that 

the  Court  will  interfe^  "  where  it  iii  ^"^   ^'^'''""'  ^-  ^'*''^"'  (»8'2)  »  Ch. 

unoonM:ientioa.  for  a  pem.n  to  avail  '  '^  '  *'  ^-  ^-  ^h.  177  ;  •«/.  p.  618. 
himitelf  of  the  In^ral  advanta^fefi  which  ('')  f^^i-iUim  v.  Slonr,  (1807)  14  Vee. 

he  hail  obtained*'  hr  hi»  minrrpre-  '28;     Saimbury   v,    Joitet,    (1839)    6 

Bf^tation  or  concealment.  mj.  &  C.  1. 

(/)  Tt'^yy.  Pffk,    1889;   14  A.  C.  (i)  See   Mannen    v.    Mew,    (1885) 

at  p.  347 ;  63  L.  J.  Ch.  864  ;    Wauto^t  29  Ch.  D.  725  :  64  L.  J.  Ch.  909. 


udiscUwed. 
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conceived  that  the  vendor  is  bound  to  disclose  the  fact  and     Chap.  III. 

nntiire  of  the  change,  and  that  if  he  accept  the  offer  without  — - -1 

doing  80,  specific  performance  will  be  refused,  or  the  contract 
rescinded  (k). 

A  voidable  contract  may  be  set  up  by  a  subsequent  con-  RoBclssion, 
finnation,  or  even  by  mere  waiver  or  abandonment  of  the  ^^^^  ^'  ^^*' 
right  to  rescind  it  (/)  ;  but  the  confirmation  must  be  clear, 
amounting,  in  fact,  to  a  new  contract  by  reference  to  the 
terms  (»f  the  original  contract,  when  such  original  contract  is 
tainted  with  actual  fraud  (oi).  But  in  the  absence  of  fraud, 
the  Court  will  not  entertain  a  suit  for  the  delivery  and  cancel- 
lation of  the  contract,  except  perhaps  in  cases  where  to  allow 
it  to  remain  in  the  defendant's  possession  might  prejudice  the 
plaintiff's  title  (//). 

And  in  Equity  a  misrepresentation,  though  made  in  jicrfeet  Innocent 
good  faith,  if  made  in  order  to  induce  others  to  act  upon  it,  rtio^biS" 
or  under  circumstances  in  which  tlie  party  making  it  may  ^°  ^l"ity- 
reasonably  suj^poso  that  it  will  be  acted  on,  prima  facie  binds 
the  party  making  it,  as  between  himself  and  those  whom  he 
lias  thus  misled  (/»). 

A  representation  that  a  person  is  able  to  answer  an  obligation  Guarantoe  of 
is  not  binding  unless  in  writingr  i  »).  sohemy  must 

°  o  V  /  /  be  in  wnUnjr. 

(i)  Soo    Traill  v.  Baring,  (1864)  i  («)   OniofiJi  v.  Cohrn,  (1865)  2  Hem. 

D.  J.  4  S.  318  ;  33  L.  J.  Ch.  .V21  ;  &  M.  354  ;  34  L.  J.  Ch.  338  ;  and  see 
Darin  V.  London  ami  Protinrial  .V.irinf  ihoV.C.'srcmarkHon  Gicillim\.Sfonf, 
InturanfT  Co.,  (1878)  8  Ch.  D.  4C9  ;  (1807)  14  Vca.  123;  but  see  eotilra, 
47L.  J.  Ch.611;  lieScoltuli  Prfro^mn  ranama  Trfnjrnph  Co.  v.  IndiariMcr 
ro..  (1883)  23  Ch.  D.  413.  Co..(187.'))  loCh.Sl.'i;  45L.  J.Ch.  121. 

(0  Soe    Cote   V.   Gtbbon,,   (1731)    3  [o]    Jl'ent  v.  Ji,nM,{l8ol)  I  Si.'S.S. 

P.  W.  290  ;    Chfttrrfifld  v.  Jansffn,  205,  208;  20  L.  J.  Ch.  3G2  ;    yl.-G. 

(1761)    2   Vca.   8cn.    125  ;    .Vorv   v.  v.    Strphen$,    (1855)    1    K.    &   J.    at 

noyat.  (1806    12  Xw.  355  ;    Itoche  v.  p.  748  ;    24   L.  J.  Ch.  6fi4  ;    IWk  r. 

O'Brien,  (1810;  1  Ball  &  B.  at  p.  355;  Gurne,/,  (1873)  L.  R.  G  II.  L.  p.  412; 

Camphell  V.  Fleminf,,  (|834)    1    A.  &  43  L.  J.  Ch.  19. 

E.  40;  3  L.  J.  N.  S.  K.  B.  136;  ( p)  lyird  Tentordrn's  Act  (9 
AUtrood  V.  Small,  (183»;  6  C.  &  F.  Geo.  IV.  c.  14).  s.  6;  tlio  MtrcantUo 
424.  432  ;  Fltnl  v.  n'oodin,  (1852)  9  Law  Amendment  Act,  1856.  b.  3. 
H*.  618.  5?j^    ]Ia>Uk   v.  Frr^uiton,    (1837)    7 

(w)  T)e  ^ontmoreney  x.  nnrretix,  A.  &  E.  86;  6  L.  J.  N.  S.  K.  B. 
(1840)  7  C.  &  F.  188.  230.  See  »w/).  247;  Swann  v.  rhilhp*,  (1S38)  8  A. 
pp.  33,  34.  (i  K.  .i.-i-  .   7  j^   J    X    q    Q    p    200  ; 

P.      vol..  T.  , 
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If  the  vendor  procure  payment  of  a  deposit  from  the  pur- 
ihiuwr,  hy  moans  of  a  false  and  fniudulent  representation  as 
t.)  the  ntuto  (.f  the  proprrty,  ho  may,  it  seems,  be  convicted  of 
obtoininp  mon^y  hy  false  protences  (7). 

(3.)  Coitrealment  awl  tlixclosure  of  adrautagea  hy  the  purchaser. 
A  ])ur«lia«er  need  not  disclose  any  fact,  unknown  to  the 
vendor,  which  increases  the  value  of  the  property  itself  ;  e.g., 
the  fxistiMuo  of  a  mine  (r)  ;  or  the  existence  of  negotiations 
for  an  adviintage«>us  sale  of  part  of  a  mortgaged  estate,  sup- 
posed to  be  a  short  security,  upon  the  purchase  by  the  first 
mortgagee  of  a  previous  charge  for  less  than  its  nominal 
value  {t).  Wliero,  however,  the  owners  of  a  colliery  entered 
into  a  contract  with  an  a<^l joining  landowner  for  the  purchase 
of  hifl  estate  without  disclosing  the  fact,  of  which  he  was 
ignonmt,  that  they  had  without  authority  got  a  considerable 
quantity  f)f  coal  from  under  it,  the  Court,  in  an  action  by  the 
purchasers,  refused  to  enforce  the  contract,  though  there  was 
no  proof  of  unden'alue  ;  and,  in  an  action  by  the  vendor,  held 
that  lie  was  entitled  to  the  value  of  the  coals  got  from  under 
his  lan<l  [t) ;  and  an  attemjit  was  made  to  distinf,''uish  the  case 
from  those  above  considered  on  the  ground  that,  where  a 
I>erson  has  committed  a  serious  trespass  on  his  neighbour's 
land,  and  then  proposes  to  buy  it  so  as  to  screen  himself  from 
the  consequence  of  his  own  wrongful  act,  the  proposal  is  not 


Jlithnp  T.  balkU  Co.,  (1890)  6 
T.  L.  R.  287  ;  Detaux  r.  Sttinkeller, 
(1839,  6  Bing.  N.  CM;  9  L.  J. 
N.  8.  C.  P.  30  (rtproecnUtions  of 
the  rr«xlit  of  «  firm  by  a  partner)  ; 
and  fKtj  .s>m;)/'-  V.  I'lnk,  (1847)  1  Ex. 
74  ;  16  L.  J.  Ex.  237  ;  2  Sm.  L.  C. 
11th  c<l.  pp.  67  €t  $tq.  The  word 
"person."  in  b.  6,  inrludon  a  cor- 
poratiun  :  Htnt  r.  Tf'at  Hiding 
B*nktnf  Co.,  1001.  2  K.  D.  660 ; 
70  L.  J.  K.  B.  828. 

(y)  Jtrf.  T.  £urfom,  (1866)  26  L.  J. 
M.  C.  105;  2  Jur.  N.  8.  696  (rase 
of  mortgmirec) :  JUf.  r.  Rotbuek, 
(1866)  26  L.  J.  M.  C.  mi  ;    2  Jnr. 


N.  S.  597. 

(r)  Fox  V.  }faekrrth,  (1788)  2  Br. 
C.  C.  nt  p.  420  ;  Turner  v.  Hannj, 
(1821)  Jar.  169.  Soe  and  con.'tidcr 
our  I>ird'H  parable  of  the  treasure 
hid  in  a  fit-ld,  Matt.  xiii.  44  ;  and  see 
Tiirnrr  v.  (iretn,  1.H9J,  2  Ch.  205  ; 
04  L.  J.  Ch.  639  as  to  silence  with 
regard  to  a  material  fact  in  making 
a  compromiM  when  there  is  no  duty 
to  diwcloso. 

{»)  Dohnan  v.  Nokei,  (1855)  25 
Bear.  402. 

(/)  rhiUip*  V.  Jlomfrmj,  (1871)  6 
Ch.  770  ;  and  as  to  interest,  .9.  C, 
1S02.  1  Ch.  4r,5:  fil  L.J.  Ch.  210. 
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simply  one  for  the  purtliase  of  the  property,  but  involves  a    Cliap.  iir. 
l)urchase  of  rights  which  the  owner  has  unknowingly  acquired  — ^ — '— — 


against  him  (m)  ;  whether  the  distinction  is  good  seems  doubtful. 

But  an^ihing,  even  a  mere  word,  which  tonds  to  mislead  S"*  ™'"*  '^ot 
the  vendor  upon  such  a  point,  will  deprive  the  purchaser  of  vendor, 
tlie  a-ssLstanco  of  the  Court  (x)  ;  and  would,  it  is  conceived, 
amount  to  a  fraud,  avoiding  the  couti-act,  at  the  election  of 
the  vendor. 

Tilt'  duties  of  a  purchaser  in  this  connection  may  Lo  Summary  of 
sumnictl  up  in  the  words  of  Lord  Selbome  (i/)  :  "■  Every  pur-  purchaj^cr  as 
chaser  is  bound  to  observe  good  faitli  in  all  that  ho  says  or  ^^  '^  osure, 
does,  with  a  view  to  the  contract,  and  of  course  to  abstain  from 
all  deceit,  whether  by  suppression  of  truth  or  suggestion  of 
falsehood.  IJut  inasmuch  as  a  purchaser  is,  generally  speak- 
ing, under  no  antecedent  obligation  to  communicate  to  his 
vendor  facts  which  may  influence  his  own  conduct  or  judg- 
ment, when  barrjaining  for  his  own  interest,  no  deceit  can  be 
imj)lied  from  his  mere  silence  as  to  such  facts,  unless  he 
undertakes  or  professes  to  communicate  them.  Tliis,  how- 
ever, he  may  be  held  to  do,  if  he  makes  some  other  communi- 
cation which,  without  the  addition  of  these  facts,  would  bo 
necessarily  or  naturallj-  and  probably  misleading.  If  it  is  a 
just  conclusion  that  he  did  this  intentionally,  and  with  a  view 
to  mislead  in  an}'  material  point,  that  is  fraud ;  and  it  is 
suflicieut  ground  for  setting  aside  a  contract,  if  the  vendor 
was  in  fact  so  misled.  A  man  is  presumed  to  intend  the 
necessary  or  natiu-al  consequences  of  his  own  worils  and  acts ; 
and  the  criiicntid  iri  would  therefore  be  sufficient  without 
other  proof  of  intention.  If  the  vendor  was  not  in  fact 
misled,  the  contract  could  not  be  set  aside ;  because  a  (fo/ti.'i 
which  neither  induced  nor  materially  affected  the  contract  is 
not  enough." 

(m)  Sco  Lord  Ilathcrloy'a  judg-  R-  200  ;  and  eco  D,iiits  v.  Lond:.n 
mcnt,  6  Cb.  p.  779.  Marine  In$.  Co.,  (1878)  8  CU.  D.  409  ; 

47  L.  J.  Cb.  oil. 

{x)   TVniiT  r.Harrry,  (1821)  J«o.  (y)  Coak$    x.   BoticrV,    (1880)     11 

169  :  /)rtru  T.  Ohrl^.  (1898)  14  T.  L.       a.  C.  232,  236  :  65  L.  J.  Ch.  761. 

1  ><• 
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o...  trr  (4.)   Dfpreciatori/ irniark",  Sf<\,  h>/ ff,(^  puirhaf^er. 

A  i>urohaMjr  who  Una   misrepresentca   the   property  to  a 

^  '.  thinl  |H.r»on  dfMWUB  of   ptircbosiu^'  it,   tannot  enforce  the 

V    •        •/    i^ontrnct  in  Ki\miy  [s)  :  so  at  I^w,  wlu-u  a  purcliaser,  by  his 

'■  ■  »trtttMne»ti5  in  tho  Biilo  mom,  preventftl  others  from  bidding, 

the  jMilo  wiia  hidd  v«.idiibk'  by  the  vendor  {a). 

Mkdst  Uw.  A  piinhaM.T,  however,  is  not  liable  to  an  action  at  Law  for 
Imving  dt-prcxititod  to  tho  vendor  tho  valuo  of  the  property, 
or  it«  chance  of  sale  {h)  ;  nor  will  an  action  lie  against  a 
Btmnger  for  preventing  a  sjile  by  ;:iviiig  notice  of  his  claim 
ui».«n  tho  estate,  unless  it  be  shown  that  such  notice  was 
8ba4«  of  giroQ  maliciously  (r)  :  and,  in  any  case,  in  order  to  support 
•*^*^  an  action  for  slander  of  title,  tho  plaintiff  must  jivoxe  fake- 

/  ■   .,  ami  speridl  flamafji'i'l).     If  the  defendant  acted 

ii.  ^  :  :..ith,  tho  action  cannot  be  maintained,  tliough  a  man 
of  fuund  sense  and  a  knowledge  of  business  would  not  have 
uttere«l  the  slander  (<•).  And  wliero  a  person  claims  a  right 
wlii(  h  ho  intends  to  enforce  against  a  punhaser,  not  only  is 
h'-  c-ntille<i,  bnt  ho  is  in  common  fairness  bound,  to  give 
prompt  notice  of  his  intention  ;  and,  consequently,  no  action 
will  lie  for  giving  such  preliminary  warning,  unless  it  can  be 
shown,  either  that  the  threat  was  not  made  in  good  faith,  and 
with  the  intent  to  injure  tho  vendor,  and  without  any  inten- 
tion to  follow  it  up,  or  that  the  circumstances  were  such  as  to 
make  the  bringing  of  an  action  altogether  ^^Tongful  (/).  It 
is  of  course  not  necessary  that  sueh  a  warning  should  be 
fullowe<l  up  by  bringing  an  aetion. 

lt\   H'tr^'J  T.    nopk^ni,  (1742)   2  1')  L.  J.  C  P.  290;  Pnter  v.  Baker, 

A-  ■  ux!:»  T.  /,i«f*r,  (1H6,  3  (1H47)    3  C.    B.   831,    802,   868;    16 

A  L.  J.  C.  P.  124  :  Sujr.  lUhcd.  357. 

t«j  /«>r   T.    Ahrahamt,   0821)  3  («/)  Jirook   v.   Jtatcl,    (1849)  4    Ex. 

Br.    ft    P     116;    and   •«>   Jfaton  v.  621;   19  L.  J.  Ex.  114  ;  sco  Bignell 

J  -06    13V«t.  25.  V.  Buizard,  (1858)  3  II.    k  N.   217; 

.  ▼.  Kfy$,  (1810,  12  Yji.  27  L.  J.  Ex.  365. 
632,  6M.  (r)  P,tt  T.  Lonotan,  (1813)  1  M.  * 

U.  fl««    H»rfrmrt    t.    L»    Brfton,  8.  G39. 
(1769)    4    BaiT.    2422;    M«Ufhy   v.  (/)    TTrni  r.  JTeiW,  (1869)  L.  R.  4 

«»^»r.    I  S3*;;  3  Binif.  N.  C.  .171.  382  ;  Q.  B.  730;  38  L.  J.  Q.  B.  88;  JTaheif 

6  L.  J.  N.  8.  C.  P.  82  ;   BUekham  v.  v.  Brotherhood,  (1880)  15  Ch.  D.  "ft\A  ; 

r^k,  (1M6)  2  C.  B.  611 ,  620,  624  ;  49  L.  J.  Ch.  786  ;  afld.  19  Cb.  D.  386. 
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An  agreement  between  two  persons,  not  to  bid  against  each    Chap.  III. 

other  at  an  auction,  is  legal ;  and  forms  a  valuable  considera — 1 

tion  for  an  agreement  giving  to  the  party  withdrawing  his  noTto'bid,* 
opposition  at  the  auction  a  right  of  pre-emption  over  other  ^^^'^• 
property  (y) ;  and  such  an  agreement  has  been  held  valid, 
where  the  sale  was  made  by  order  of  the  Court  (/i). 

It    may  be   remarked,  that,  wIku    a    \\Titton    agreement  Effect  of 
between  the  parties  has  once  been  signed  all  previous  repre-  rjS^mont  oi 
sentntiohs,  unless  fraudulent  (/),  become  immaterial  (k),  ex-  P'^'^'"?'°?'7 
ccf.t  for  the  purpose  of  defence  in  Equity  (/),  or  of  rebutting 
a  defence,  and  so  maintaining  the  written  contract. 


{^)  Gallon  T.  Jimiaf,  (1S44)  1  Coll. 
243  ;  13  L.  J.  N.  S.  Ch.  388. 

(A)  Sf  Carew's  EtlaU,  (1868)  26 
Beav.  187;  28  L.  J.  Cl».  218. 

(l)    Sup.  8.   1. 

(it)  Fickering  v.   Doicson,   (1813)  4 


TauBt.  779,  783  ;  Ku'ujht  v.  Barber, 
(1846)  16  M.  k  W.  at  pp.  C9,  70 ;  16 
L.  J.  Ex.  18. 

(/)  Haintes  V.  Hare,  (1791)  1  H.  Bl. 
at  p.  664.  And  see  Tf'ooUam  r.  Ilfam, 
(1802)  2  Wh.  &T.  L.  C.  7th  cd.  513; 
7  Ves.  211. 


(  11'*  ) 


f' *  1 


•trvtiy 


cw„^«lY.  CHArTEU  IV. 

rAKTICTLAKS  AND  (oNDlTIONS  OF  HALE. 

8M<faa  1.     (1.)   r\KTnri.AU-s  and  londitions  of  sale,  if  intended  to  ex- 
cludi'  the  purcliusiT  from  tlmt  to  wliich  he  would  otherwise 
be   entitled,   muat   be   expressetl    i:i    terms   most   clear  and 
'  •*   UDanibiguous  (a)  ;  if  there  ia  any  ehauco  of  reasonable  doubt 
of  ni-  '        '  u  as  to  tlieir  meaning,  the  construction  will 

be  in  ■  ;.     And  the  t>amt' princijdo  of  construction, 

A«  regnrda  questions  of  title,  applies  as  well  to  jtrivate  con- 
tract«  for  sale  and  purchase,  settled  on  behalf  of  both  parties, 
M  to  ortlinary  conditions  for  sab*  by  unction,  which,  of  course, 
are  »"ttl.-«l  exclusively'  on  belialf  of  the  vendor  (r). 

»•  Jiut  g'-ncnd  expressions  may  not,  it  seems,  be  so  read  by  a 
,  or  purchaser  as  to  make  tliem  contravene  a  well  known  rule  of 
low,  or  universal  custom,  if  they  are  capable  of  bearing  a 
modified  meaning ;  os  where  the  particulars  stated  that  the 
fines  of  a  manor  about  to  be  sold  were  arbitrary,  it  was,  in 
the  opinions  of  Lords  Campbell  and  Brougham,  no  misde- 
scription, when  it  was  shown  that  (the  fines  on  alienation 
being  arbitrary)  those  on  the  admission  of  a  widow  to  free- 
bt-nrli  were  certain  ;  inasmuch  as  the  latter  )iccer  are 
arbitrary  (</). 


(i»,   SymoHt  T.  Jaiiift,  (1812)  1  Y.  i 
C.  C.  O.  si  p.  490. 

'■'    <f.    C;    Tmplor  r.    MarlindttU, 

»*.  «68;    10  L.  J.  Ch.  339; 

.      T       .    '1S45)  2  Coll.  566; 

',    (1844)    7    Ikar. 

bl\  .     13    L.    J.    Ch.  414:     lirumjit 

▼.    MvHom,    (1S67;    3    Jur.    N.    8. 

1108;    StrftUlan4  r.   Ik<tr$U%(,  (1861) 

29   B«iT.   430 ;    30  L.   J.  Ch.   6.52  ; 

ti>  M*r»K  and  Ear  I  Omnnlle,  (1883) 


24  Cl>.  D.  11  ;  63  L.. I.  Ch.  81. 

(f)  Ilhodet  T.  IbheUvn,  (1853)  4  D. 
M.  &  G.  787;  23  L.  J.  Ch.  459; 
liidktUy  V.  llopf,  (1855)  1  K.  &  J. 
482;  24  L.  J.  Ch.  3.56  ;  and  see  m 
to  vajruo  conditionB,  Taylor  v.  Gil- 
btrtton,  (1854)  2  Dr.  S91  ;  Criw  v. 
Nourtll,  (1856)  2  Jur.  N.  S.  530  ;  25 
L.  J.  Ch.  709. 

(rf)  WhiU  T.  Cuddon,  (1842)  8^C.  & 
F.  766. 
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And  conditions  wliicli  would  not,  under  ordinary  circum-     Chap,  iv 

,  .     ,  ,  T    1  •  Sect.  1. 

stances,  be  enforced  in  Equity,  may  bind  a  purchaser  it  his 


,.,..11  in  1       -A-nd  may  bind 

attention  is  drawn   to   their  objectionable  nature  betore  he  purchaM-r 
buys  ;  as  where,  upon  a  sale  under  catching  conditions  as  to  ^j./q^s" 
title,  ho  inquired,    *'  whether  a  good    and   marketable  title  dimtcd  to 

'  *  '  "  _   _  tlitir  objec- 

could  be  made  ?  "  and  the  auctioneer  and  vendor's  solicitor  tionaMe 
refused  to  insert  any  Budi  statement  in  the  contract,  but  said 
that  a  good  title  could  bo  made  uudvr  the  cxi-stiiitj  coiuUtioiiH^ 
the  purchaser  was  hold  to  Ids  bargain  (<). 

Any  undertaking  on  tlie  part  of  the  vendor  will,  it  is  con-  Vendor'H 
ceived,  as  a  general  nde,  bo  construed  strictly  in  favour  of  j^,  ntrietly 
the  purchaser.  coD«truc^-. 

As  a  general  rule,  the  particulars  and  conditions  cannot  bo  Verbal 

^    •       1  iiii        1  1111  declarations, 

contradicted,  explained,  or  addeil  to,  by  any  verbal  declara- 
tions at  the  time  of  sale  (./')  :  evidence  of  such  declarations 

is  inadmissible  at  Law  on  behalf  of  either  iilaintiif  or  de-  Effi>ct  at  I.uw, 

in  E<iuity. 
fendant  (y),  and  iu  Equity  ou  behalf  of  the  plaintiff ;  even 

though  the  defendant  (the  purchaser)  lias  agreed  to  abide 
by  the  conditions  and  declarations  at  the  sale  (Ji)  ;  but  in 
Equity  such  evidence  is  admissible  for  the  purposes  of  de- 
fence (i) . 

(#)/fy«fov.7>fl//<nfrty,(1842)4Beav.  j/u.    C;    Brett   v.    C/ciwr,    (1880)   5 

606  ;  and  see  Heywood  v.  Jfallaliru,  q    p     j)     375^  335.      ^^  ,„y-    o^ 

(1883)   25   CI,.    D.    357;     53    L.   J.  XVII.  n.  4,  as  to  the  admission  of 

Ch.  492.  such  oridenoe  to  explain  ambiguity. 

(/)  Anton  V,  Totrgood,  (1820)  1  J.  & 

W.atp.  039;  Sug.  Htbed.  15;  2/.>-  (*)  "'"J9*»*on  v.  C%iC,*,  (1801)  15 

giH»on  T.   Cloicr,,   (1808)   15  Ves.    at  ^*^-  ''^^  '  '^'"^'"*°"  v-  P^PV»,  ciU^d 

p.5Jl;andHCH).V««.^rv.7WA-.  (1848)  '^    ^*^^*-    "*  '    ^''^"■"   ^-  ■»W"^<"'. 

ATT-  li.. /„...^  /  /v^  /  I  «•»•»(  (1813)  IV.  &B.  524.  But  noe  6Vrti,. 
6  lis.  4t  J  ;  <io$$  V.  Loril .» ugcnt,  (1833)        *  ' 

a  B.  k  Ad.  58  :  2  L.  J.  N.  S.  K.  B.  '"'"'    '^^    ^^^""'^v.    (1861)    29    Boav. 

127;    mrr    end    (/.Vo,rs    Contract,  *^^  '  ^^  ^-  ^-  ^^-  ^''''  '"^^"^  *^''- 

1901.  1  Ch.  93 ;  70  L.  J.  Ch.  45  '^''"'"''  ^'  ^''•^''''  di>tlaratK.ns  api>oarrt 

(y)  S«.  OunuiM  v.  J-:,ha,t,  (1789)  I  *"  ^"'''''  ^°  improperly  ttdinitt^.d  on 

n.  Bl.  289  ;  Gnare,  v.  A,hli„,  (1813)  ^^"'^  °'  ^^'^  plo*nl,jr. 
3  Camp.   426;  Furd  v.  I'a/w,  (1841)  (')  'SVflM/awrf  v.  Dnvtlr,,,  (1861)29 

2  Man.   k  G.   849;   10  L.  J.  N.  8.  Beav.  430;   30  L.  J.  Cli.  652.     And 

C.   r.  117;   Hdni   v.  ni<tlr,  (1845)  13  »<*  ^'^  no**"*  *«    Jf'oolhim  v.  lleani, 

M.   &  W.  614,  617;  14  L.  J.  Ex.  2   Wh.  &   T.   L.   C.   7th  ed.   613; 

104;    roKfll  V.  EdmuHdK,  (1810)    12  '"/•?•  1047  r/ *-,/. 


liO 


J'AKTltUialtS  AND  CONDITIONS. 


CW|».  IT.         Aud  tlio  »amo  niU^  app^y  between  the  orginnl  purchaser 
at  a  »al«»,  o«d  lii*  sul)- purchaser  (A). 


V«rUl 

4f  Ur»tioa« 


Inf'irBMitnn 

t..  :  ;.'.  >  »-r. 


Whon  the  aiu'tionoor  has,  at  tho  sale,  made  verbal  doclara- 
t  rinn«-o  with  tl><»  partuMilors,  &c.,  a  purclmsor  would 

f.  .,,,,l..r  tliis  disadvantage:  viz.,  that  if  the  Court 

\v  .  -1  that  he  heard  and  understood  the  effect 

of  tho  vorlxil  dwlarations,  ho  probably  would  not  obtain  a 
d«"«'nM»  for  fijxH-ifii'  |>orformance  irif/ioiit  tho  variations,  gup- 
I«».tin;j  them  to  bo  to  his  prejudice  (/)  ;  nor,  on  tho  other  hand, 
ouM  ho  enforce  specific  j)orfomiance  tn't/i  the  variations, 
■uppofting  thorn  to  be  in  his  favour ;  a  purchaser  buying  under 
turh  '  "  sliould  have  tho  requisite  alterations  made 

ID  til  ,-  .  ,  I' iculars  or  conditions  before  the  agreement 
is  iiignod  by  hini-solf  and  tho  vendor ;  though,  in  cases  where 
the  vendor  is  selling  under  a  power  or  trust,  this  might  oeca- 
K  "  ive  rise  to  questions  with  the  parties  beneficially 
ii.  1,     Aclear  and  distinct  verbal  correction  of  a  material 

misdescription  by  the  auctioneer  at  tho  time  of  sale  dis- 
entitles the  purchaser  from  enforcing  specific  performance 
with  '  ♦ion   for  that  misdescription,  even  though  he 

did  II  :"  >tat«'mont  (;//). 

liut  any  particular  personal  infonnation  given  to  the  pur- 
chaser, aa  to  incumbrances,  or  the  title,  or  even  declarations 
on  .•4uch  point.s  by  the  auctioneer,  may  be  given  in  evidence  by 
vendor  or  purcha.ser  as  a  defence  in  a  suit  for  specific  per- 
formance according  to  the  particulars,  &c. ;  but,  as  a  general 
rule,  do  not  seem  to  be  admissible  on  behalf  of  the  plaintiff  (»). 


(A)  6AW/4M  ▼.  Ltriui,  (1832)  2  C. 
4  J.  411:  I  L.  J.  N.  S.  Ei.  139. 

(/)  Oitmmi*  T,  AVAtfr/,  (1789)  1  H.Bl. 
289.  ScB  rrmhrr  T.  JUalhtri,  (1779) 
1  Br.  C.  ('.  f,i  ;  .»/.  p.  1046;  Oyi/ri/ 
T.  hJjtmt^.  Ill 7,  3  M»r.  53;  Ifood- 
ttarJ  r.  MtlUr.  18l5j  2  CV.U.  279; 
16  L.  J.  Ch.  6;  SuK.  14th  cd.  16; 
fsrf^rofkrr  r.  Gt^tom,  (lh67)  I  D.  & 
J.  C<j2  ;  •ml  cf.  Cito  r.  Thompson, 
(I88J,  9  Q.  B.  D.  616. 

(m     Harf     and    O'ifort'i    ConCroet, 


lyoi,  1  Ch.  93;  70  L.  J.  Cli.  45, 

(w)  Utggtn*on  v.  Cloicet,  (1801)  16 
Vol.  at  p.  523  ;  Clowe*  v.  IlMjgiuton, 
(1813;  1  V.&B.624.  And  see  the  notes 
to  U'oollam  v.  Jlcarn,  2  Wh.  &  T.  L.C. 
7th  ed.  613  ;  and  Ueyuood  v.  Jdaila- 
lieu,  (18S,3j  25  Ch.  D.  3.57,  365  ;  63 
L.  J.  Ch.  492  :  cf.  Farebrother  v. 
GibMn,  (1S.57)  1  D.  &  J.  602;  and 
the  explanation  of  this  case  bj  Jessel, 
M.  R.,  in  Cato  v.  Thompton,  (1882)  9 
Q.  B.  D.  616. 
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lu  one  case^o),  where  the  vendor  expressly  agreed  to  deduce     Chap.  IV. 
a   good  marketable  title,  and   the   property  (freehold)   was  '— — 


subjoct  to  restrictive  covenants  wliich  made  the  title  un- 
marketable, he  was  not  allowed,  b}'  way  of  defence  to  an 
action  for  the  return  of  the  deposit,  to  rely  on  the  fact  (which 
was  proved)  that  the  purchaser,  when  he  entered  into  tlio 
contract,  knew  of  the  defect  of  the  title  ;  and  it  seem.s  to  have 
been  considered  that  evidence  of  such  fact  was  not  admissible. 
But  if  tlie  contract  is  silent  as  to  the  title  which  is  to  be 
shown  .by  the  vendor,  and  the  purchaser's  right  to  a  good 
title  is  merely  implied  by  law,  the  legal  im[)lication  may  be 
rebutted  by  .showing  that  the  purchaser  had  notice  before  the 
contract  that  the  vendor  could  not  give  a  good  title  (/>).  In 
this  case  there  is  no  contradiction  of  the  plain  terms  of  a 
wiitten  instrument  by  parol  evidence. 

Where  an  alteration  was  made  in  the  printed  pai-ticulars.  Alteration  of 
and  the  altered  copies  were  first  produced  in  the  auction-room  unEred 
on  the  morning  of  sale,  and  the  auctioneer,  having  read  and  '^"^^  s'gTied- 
sold   by  an  altered  copy,  inadvertently   signed  agreements 
indorsed  on  unaltered  copies;  it  was  held,  that  a  purchaser 
could  not  enforce  specific  performance  according  to  the  par- 
ticulars as  originally  published';    though  it  did  not  appear 
that  ho  had  heard  the  auctioneer  read  the  altered  copy,  or 
had  any  knowledge  of  the  alteration  (y). 

The  Sale  of  Land  by  Auction  Act,  1867,  has  made  it  Sale'<with- 
unlawful,  in  every  case  where  a  .'^alo  is  stated  to  bo  without  °"*  resen-e.' 
reserve,  for  tlie  vendor  to  emith.y  a  person  to  bid  at  the  sale, 
or  for  the  auctioneer  to  take  knowingly  any  bidding  from 
such  person;  and  the  particulars  or  conditions  of  sale  by 
auction  of  any  /and  must  now  state  whether  such  land  will  bo 
Bold  without  reserve,  or  subject  to  a  reserved  price,  or  whether 

(o)    Ca/o    V.     Thompton,    (1882)    9       ^'■''  Contract,  (1883)  23  Ch.  D.  320, 
Q.  B.  D.  616  ;  and  boo  i>i/.  p.    163       ^^^  ^  ^^  ^-  J-  Ch.  654. 
ttteq.  (l)  '"Manser  v.   Back,  (1848)0   Ha. 

^  1901.  1  Ch.  93;   70  L.J.  Ch.  45. 
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CIm^.  rv.     A  right  to  bid  is  n«»rvctl  (/•).   Tho  omission  of  such  a  statement 

***•  '• from  tho  |vartictilars  or  conditions  is  not  provide<l  for,  but  it 

jj,  I  tlmt  in  8ucl»  a  inso  tho  Nile  would  bo  treated  as 

».;,.>.;  iv^orvi'.  TIjo  provisions  of  tho  Act  are  expressed 
in  th«*  alternative ;  but  it  seems  that  on  the  same  sale,  not 
only  mny  a  rc«erve<l  prii-e  bo  fixod,  but  a  ripht  of  bidding 
m«v  lx>  also  n'8orve<l  («).  "NVhoro,  however,  tho  sale  is  made 
*•  fubjtvt  to  a  reson-ed  bidding,"  a  person  ennnot  be  employed 
to  bid  up  to  the  roser%*ed  price,  unless  the  right  to  do  so  is 
oxpiT*ftly  stipulated  for  (/).  And  the  stipulation  must  bo 
utrictly  adh«'rtd  to  ;  tlms,  whore  a  riplit  was  reserved  by 
tho  vendor  to  bid  once  by  himself  or  his  agent,  and  the 
auctioneer  bid  three  times  with  the  sanction  of  the  vendor,  it 
was  held  that  the  stipulation  had  been  exceeded,  and  that  the 
sale  was  voidablo  at  the  option  of  the  purchaser  (ii). 

Biflrt*  at  A  person  not  a  party,  but  consenting  to  the  sale,  may  be 

t  ,  '    '  •       ^->tmd  by  statements  in  the  conditions  or  particulars  dero- 
j/  iting  from  his  rights  over  other  property  (x). 


1» 


(2.)   T/ie  preparafioN  and  contents  of  the  particulars. 

T'  The  particulars  should  fairly  and  accurately  [y)  describe  the 

''  ostato ;  if,  though  grammatically  correct,  they  are  so  obscure 

as  to  be  likely  to  deceive  an  ordinary  purchaser,  the  sale  will 

be  liable  to  be  set  aside  (s)  ;  nor  is  it  sufficient  for  them 

(r)  Sale  of  Ijind  by  Au<  tjon  Act,  &  E.  34;  9  L.  J.  Q.  B.  27. 

1867,  ».  6.  »nd  set-  m  to  "  land  "  tho  (y)  Sor  CakerUy  v.  William*,  (1790) 

iotrrprvtatinn  cUuM.  Butabidmodo  1  Voe.  210,  213. 

bjra  (itrarffrwhohad  nomrnndorin-  (:)   Taijlor  v.  Mattindalf,  (1842)    1 

tcntkmnf  r«iini>lotinir  thccrmtnirtand  Y.  8c.  C.  C.  C.  658  ;   Symont  v.  Jamet, 

who  bill  without  the  nanction  of,  and  (1842)  ih.  at  p.  490  ;  Mnrttn  v.  Cotter, 

anknfwn  to.  thr  Tf-nclnr,  dwj<  not  en-  (IHIG)  3  J.  &  L.  49G  ;  S\cai$land  v. 

»b"                     ■  id^T  to  arr.id  tho  crm-  I)rar*ley,    (1861)    29    Hoav.    430;    30 

lr»                     '  <•  wi«  tbrrtby  induced  L.  J.  Ch.  652  ;  aa  to  annual  value, 

to.                                          Cfton  Jiank  bc«  LotrndeM  v.   Lanf,  (1789)2   Cox, 

T.    '                                 '        D.  51.  ."IGS;  and   White  y.  Cuddon,  {\S42)  S 

(«,   fyi^Ml/  ▼.  (/.,  (1H69}  9Eq.  60;  C.    &    F.    760;    annual    rental.    Jit 

39  L.  J.  Ch.  142.  Edicardt  to  Daniel,   Ltd.,    (1890)   62 

(0  /*.  L.  T.   445 ;    and  aa  to  a  deceptive 

(•}  /Vr^  V. /i^Mow,  (1877/ 46  L.  J.  Rtatcment  aa  to  occupancy,  Z(wA/«n 

C.  F.  629.  V.  Reynold*,  (1863)  Kay,  62 ;  23  L.  J. 

{m)   Wtd  T.  MamUf,  (1839)  11  A.  Ch.  8. 
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merely  to  tell  what  is  uot  aituully  uutnie,  omitting  a  great     Chap.  iv. 
deal  that  is  time,  and   leaving  the   purchaser  to   ascertain  — ! — '— — 


the  existence  of  any  error  or  omission ;  hut  they  should 
describe  cvcrvthiiig  which  it  is  material  for  liim  to  know  in 
order  to  judge  of  tlie  nature  or  value  of  tlie  propert}' (r/) :  and 
the  vendor,  before  he  sells,  is  bound  to  make  himself  ac- 
quainted with  its  peculiarities  and  incidents  (A),  so  far  as  may 
bo  necessary  in  order  to  avoid  serious  error  in  the  description  ; 
and  a  plan,  if  referred  to  in  aid  of  tlie  description,  should  bo 
perfectly  accurate ;  thus  where  the  sale  plan  showed  what  was 
an  apparent,  but  not  the  real  boundary  of  the  property,  and 
a  personal  inspection  by  the  purchaser  failed  to  correct  the 
misapprehension  caused  by  the  plan,  the  vendor's  bill  for 
specific  performance  was  dismissed  (c).  On  the  sale  of  a 
partial  interest,  any  substantial  {d)  variation  from  the  descrip- 
tion will  render  the  contract  voidable  {e). 

It  is  the  proper  oflSce  of  the  particidars  to  describe  the  What 
subject-matter  of  the  conti-act,  and  of  the  conditions  to  state  rhoiid  >.ute. 
the  terms  on  which  it  is  sold  (./')  ;  and  the  omission  from  the 
pai-ticiUars  of  some  fact  which  ought  to  have  been  stated  there 
will  not  necessarily  be  remedied  by  a  statement  of  it,  however 
exi)licit,  in  the  conditions ;  imless  of  course  it  can  be  sho-mi 
that  the  purchaser's  attention  was  expressly  directed  to  it. 
Thus,  where  a  printed  particular  described  the  property  as 
an  immediate  absolute  reversion  falling  into  possession  on 
the  death  of  a  lady  aged  70,  and  it  appeared  from  the  written 

(a)  Biukcomb  v.  Beckwith,  (1869)  8  309  ;  54  L.  J.  Ch.  605.     See  Arnold 

Eq.   100;  38  L.  J.  Ch.  536.     As  to  v.  A.,  (1880)  14  Ch.  D.  270. 
omisaion    to    disclose   notiies   as   to  (rf)  See  Jitlicorlh  v.  Howell,  (1815) 

pavinx',  kc.  sened  on  the  vendor  by  4  Camp.  140;  and  in  Equity,  Vtgnollet 

the  local  authority,  see  Lryland  and  v.  Botcni,  (1847)  12  Ir.  Eq.  R.  194. 
Taylor'n  Contract,  1900,  2  Ch.  625;  69  («-)  See  Thompson  v.  Milt;  (1794,   1 

L.  J,  Ch.  764.  Esp.  184  ;  Fanrr  v.  Xiphttiiffal,  (1798) 

(ft)  Scoi/r<f»i<//iwyT.  riiimmer,  (1854)  2  Esp.  639  ;  Hrarn  v.  Tumliti,  (1793) 

2  Dr.  at  p.  430  ;  23  L.  J.  Ch.  960  ;  1  Pea.  2.>3  ;  JlibUrt  v.  iilirf,  (1807)  1 

Ileyuuod  V.  Mallahni,  (1883)  25  Ch.  D.  Camp.  113. 
357,  364  ;  53  L.  J.  Ch.  492.  (/)  Per  V.-C.  MaHns.  in   Torranet 

{e)  LfNuy  V.  Jlancofk,  (ISIO)  6  Ch.  v.    Bolton,    (1872)    14    Eq.    130;    41 

1  :  Biftcri  V.  Jirotrn,  (1884)  28  Ch.  D  L.  J.  Ch.  643. 
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TV  condition*,  whith  wt-re  road  but  not  distributed  at  tbo  sale, 
that  tho  proi>erty  wo«  sold  subjctt  to  tliroo  mortgages,  the 
punhn-MT,  who  di.l  not  un-b-retand  that  h»'  wna  buying  an 
••  -f  nxK-mi'tion,  was  held  tntitU'd  to  have  liis  contract 
.-l,an«l  undiT  tho  sixcial  circumstances  the  vendor  was 
condemned  in  losts  (>;).  It  is  primd  Jacit'  the  duty  of  the 
vendor  to  disel<»8e  all  that  \&  nwessary  to  i)rotect  himself,  and 
not  th«>  duty  of  the  purchaser  to  demand  an  inspection  of  the 
veudur'ft  title  deeds  before  entering  into  a  contract  (A). 

An  agreoment  to  sell  land  is,  in  tho  absent  e  of  any  restric- 

to  «fl  bad.      j-^^  expressions,  an  agreement  to  sell  the  whole  of  the  ven- 

*»        '  dor's  interest  therein  (i) ;  and  such  interest,  if  not  described, 

will  bo  implied  to  be  an  estate  in  fee  simple  (A),  free  from 

ill,       '  '    ;  but  the  legal  implication  may  l>e  rebutted 

by...    ^     .1  the  imrchnstr  knew  that  the  estate  he  was 

contracting  for  was  not  freehold  (m),  or  that  it  was  subject  to 
rettrictions  which  ho  knew  to  be  incapable  of  removal  or 
reloas*'  (*»).  Wiiere,  however,  tho  agreement  to  give  a  good 
title  is  not  a  matter  of  legal  implicjition  merely,  but  is  an 
express  provision  of  the  contract,  endence  of  the  purchaser's 
knowledge  is  inadmissible  to  contradict  the  express  terms  of 
AUbfki         the  contract  (o).     Unless  the  contrary  be  expressed  (;>),  the 


iackUoU 


it)  TvrrmMtt  t.  BolUm,  (18"2j  8  Ch.  L.  U.  4  Q.  B.  159  ;    38  L.  J    Q.  B. 

118;    42   L.   J.    Ch.    177:   Gardiner  68. 

T.  TmU,  (1876)  10  I.  R.  C.  L.  160.  (w)  Seo  CouUy  v.  WoUb,  (1853)  17 

(A)  Rt   WktU  and  Smith,   189C,   1  Jnr.  172  ;  22  L.  J.  Ch.  591  ;    Cox  v. 

Ch.   C37,  »t   p.  CU  ;  C5   L.  J.  C\\.  MtddUion,  (1854)  2  Dr.  at  p.  217; 

481  ;    Doufhrrty  v.    OattM,   (1900)  45  23  L.  J.  Ch.  618. 

Sol.  J.  119  ;   B*  Hit/dicke  and  I.iptki,  (m)   lie  Gl"<tp  and  Mitleri  Contract, 

IWl.  2  Ch.  6«6:  70  L.  J.  Ch.  811.  (1883)  23  Ch.  D.  320,  327  ;  52  L.  J. 

(•)  Ikmtr  V.   fooptr.  (1842)  2  Ha.  Ch.  664  ;    Ellu  v.  lO-ycn,  (1886)  29 

40S:  II  L.  J.  N.  S.  Ch.  287.  Ch.  D.  661,  66G. 

(*)  B*>skf  T.  ranker,  (1841)  8  M.  (o)    Cato    r.     Thompson,    (1882)    9 

4  W.  2(4  :  and  noe  Catltll  t.  Corralt,  Q.  B.  D.  616;  lU  Wallu  and  Barnard, 

(1840)  4  Y.  *  C.  228,  236  ;  9  L.  J.  1899.  2  Ch.  615 :  68  L.  J.  CTu  753. 

N.  8.  Ex.  Eq.   37;  Sag.    14tb  e<l.  (p)  An   agrrr-mrnt    to    hoII    land 

298.  "  with  the  appurtt-nancen  "  may  cat 

(/]   Dt»  T.  Utamiom,  (1836)   1  M.  &  down  the  h^fht/*  to  which  the  pnr- 

W.   695 ;    5  L.  J.  N.  8.  Ex.   263  ;  cha^nr     would     otherwise     beooipe 

rifi/rw    T.    Folj^mhf,    (1817>    3    Mer.  entitled  :    Rt  Ptek  and  London  .School 

Si,  64  ;  thtllip*  r.  CaUclcuph.  (18C8)  Hoard.  1803,  2  Ch.  315;   62  L.  J.  Ch. 
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interest  offered  for  sale  (whether  it  bo  absolute  or  qualified),     Chap.  IV. 

Sect    2 

will  be  presumed  to  be  accompanied  by  all  those  advantages 


which  are  legally  incidental  to  it  (y) .    Therefore,  an  infiiuge-  accomptin/ 

ment  of  the  rule,  CiiJks  at  solum  cjua  cut  u.sque  ad  ccehon  (r),  ^''*^*^®- 

is  (if  not  mentioned  in  the  particulars)  sufHcient  to  render 

the  contract  voidable  by  the  purchaser  («)  ;  so,  where  there 

was  no  title  to  an  underground  cellar,  the  defect  was  held 

fatal  (;*)  ;  or,  where  there  was  a  want  of  title  to  such  a  proper 

access  to  a  house  as,  imder  the  description,  the  purchaser  was 

justified  in  expecting  {u)  \  or,  where  on  a  sale  of  arable  land 

no  right  of  way  was  shown  thereto  for  carts  and  carriages  {x) ; 

or,  where  on  a  sale  of  a  freehold  ground  rent  {i.e.,  a  freehold 

reversion   expectant   on  a   lease)    proper  powers  of  distress 

and  entry  could  not  be  conferred  on  the  purchaser  {ij) .     And 

where  a  lessee  agreed  to  buy  the  house  leased  to  him,  and 

described  as  being  then  in  his  own  occupation,  it  was  held 

that  he  was  not  bound  to  complete  except  upon  the  terms  of 

his  having  a  cellar  w^hieh  passed  by  the  lease,  but  wliich  was 

not  in  liis  occupation  at  the  date  of  the  contract  {z). 

But  an  agreement  to  sell  land  to  a  Railway  [a)  or  "Water-  :Miueral9, 
works  Company  (A),  or  to  a  Local  Authority  for  the  pm-pose  i^cfuded' 
of  "sanitary  work"(r),  does  not  include  the  minerals  (r/), 

698  ;  and  see  Re  Ilughet  and  Ashley,  {x)  Denne  v.  Liffht,  (1S57)  8  D,  M. 

1900,  2  Ch.  595  ;  69  L.  J.  Ch.  741.  &  G.  774  ;    26  L.  J.  Ch.  459  ;    see 

{q)  Skull   V.    Glcni»ter,    (1864)    16  and   di^tinuruish    Curling  t.   Austin, 

C.  B.  N.  S.  81  ;    33  L.  J.  C.  V.  185,  (18G2)  2  Dr.  k  S.  129. 

case  of   right  of  way  appurtenant,  (y)  Langford  v.  Stlmet,  (1857)  3  K. 

though  not  mentioned,  passing  by  a  &  J.  220. 

parol    demise  :     Cato    v.    Thompaun,  {z)    If'hittington    v.    Cvrder,    (1852) 

tup.  IG  Jur.  1034. 

(r)  "£■<  ad  inferos,''  sec  Lewis  v.  (o)  R.  C.  C.  Act,  1845,  b.  77. 

Branlfncaile,  (1831)  2  B.  &  Ad.  437;  9  {!>)  Waterworks  Clauses  Act,  1847, 

L.J.(O.S.)K.B.263;  Keysev.  Powell,  s.  18. 

(1853)  2  E.  &  B.  132;  22  L.  J.  Q.  B.  (e)  Defined  by  s.  2  of  the  Tublio 

305;    Sparrow  v.   Oxford,  ^c.  li.  Co.,  Health  Act,  1875  (Supportof  Sewers), 

(1852)  2  D.  M.  &  G.  at  p.  108.  Amendment  Act,  1883. 

(»)   I'opew  Gtirland,  (1841)  4  Y.  &  (</    As  U>  what   this  includes,  see 

C.  403  ;    10  L.  J.  N.  S.  Kx.  Eq.  13.  LordProrosfoff;iasgow\.Fairie,{\8»S) 

(0    Whtltington    v.    Corder,    (1852)  13  A.  C.  657;  58  L.J.  P.  C.  33;  .V.  A'. 

10  Jur.  10  J4.  Co.  T.  Kohinson,  (1889)   15  A.   C.  19 

(u)  Stinton  V.    Tatleriall,  (1853)  1  59  L.  J.  Ch.  442;  and  G.  U'.  J}.  Co. 

Sm.  &  G.  529.  T.  Bladet,  1901,  2  Ch.  GJJ  ;   70  L.  J. 
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f%«f.  rv,     unlcis  thoy  aro  expressly  includcil  in  the  purdia'^e;  and  the 
moit>  ngnH»mont  to  boU  a  Ijouso  and  land  was  formerly  hold 
~  not  to  poKH  the  right  to  an  nnnpofrtuinfd  allotniont  under  an 

Inclosure  Act  (»•)  ;  but  by  the  Inclosuro  Act,  1840  (/),  it  is 
now  provided  that  if  an  interest  in  land  is  sold  before  the 
allotniont  in  rosivn-t  of  it  is  made,  tli«'  allotment  shall  be 
mode  to  the  purchaser. 

Rcairietiotu         Though   a  oonvoyaneo  of  land  to  a  Knilway  Company, 

l^^jlSy**^  under  H.  81  of  the  L.  C.  C.  Act,  1S45,  destroys  all  rights  and 

parntiaH  from  jjjterests  in  tlie  lond  iiurchase<l,  if  c(tmpcnsatiuii  is  jiaid  for 
r»tl««j  *  *  *  _ 

ciMDpaaka.       them,  yet  if  no  compensation  is  made  under  s.  68,  they  still 

exist  ond  ore  binding  on  a  purchaser  from  the  Company  (</). 

Where   a    Railway    (.'omi»any    purchased    land,  which    had 

been   allotte*!   under   an    Inclosure   Act,    with   a    condition 

annexi-<l  that  the  land  so  allotted  should  never  be  used  for 

building   purposes,  and   afterwards   sold   it    to   a  piurchaser 

as    superfluous    lau'l,    it    again    })ecomes    subject    to    the 

rcetriction  {h). 

Pwwaomt  Any  charge  upon  the  estate,  or  right  restrictive  of  the  pur- 

r      "  chuM>r's  abs^dute  enjoyment  of  it,  and  the  release  of  which 

[,  '    cannot  bo  pr«x;urfd  by  the  vendors,  shoidd  bo  stated  in  the 

particulars;  or  the  omission  may,  in  many  cases,  render  the 
Bale  voidable  by  the  purchaser  (f),  cr/.,  a  right  of  sporting 
over  the  estate  (A),  a  right  of  common  every  third  year  (/),  a 
right  to  dig  for  mines  (///),  a  liability  to  repair  the  church 

Ch.   847;    JU    Todd,  BuU»t,m   ^   Co.  and  »fo  Torrance  v.  Jiolton,  (1872)  8 

and  y.  K.  R.  Co.,  1903,  1  K.  B.  603:  Ch.  118 ;  42  L.  J.  Ch.  177;  Xotliny. 

72  L.  J.  K.  B.  337.  f>atn   Itrick  Co.   v.   liutlrr,   (1886)    16 

(#)  /i/«  T.  Clayim,  :i807)   1  Coop.  Q-  B-  D.  778;    .V")  L.  J.  Q.  B.  280  ; 

trmp.  Colt.  3.51  ;    13  Vw.  646  ;    and  ^'  ^'""'  «"<'  ^'""^'J,  (1888)  40  Ch.  D. 

■M    n\U*Mm,    T.    PkiUip*,    (1881)    8  COl  ;  AS  L.  J.  Ch.  143. 
Q.  B.  D.  437  ;  61  L.  J.  Q.  B.  102.  (*)  Bumell  v.  Brotcn,  (1820)  1  J. 

(/)  S.  84.  *  ^-  '^®- 

(,)  Ellu  r.  J^rr.,  (1886)  29  Ch.  D.  J^  l^'^^  ''  '''"''"-'  ^'"^''^  ^'^^'' 

(»»)  Seaman  v.   Vaxcdrey,  (1810)   16 
(A)    mrd    V.    EgyUtoH.    (188.'.)    29       Ve«.    390.      Sc-c   limmdcn  v.   Hunt, 
Ch.  D.  1012 ;  64  L.  J.  Ch.  819.  (igsgj  g  W.  R.  349  ;    27  L.  J.  "Ch. 

<•)  8ng.  14th  rd.  f>.  fi,  311,  312:       482. 
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chancel  (/<),  onerous  covenants  in  a  lease  (o),  or  any  other     Cliap.  rv. 

right  or  liability  which  cannot  fairly  admit  of  compensation,  *"        

would,  if  undisclosed,  have  that  effect. 

Iviglits  of  way  or  water  (;;)  (if  any)  should  he  referred  to  ;  Rights  of 
for  thougli  a  mere  non-disclosure  of  their  existence  miglit  wftfe^ 
not,  in  general,  avoid  the  contract  (y),  the  Court  would  readily 
lay  hold  of  anything  in  tlie  particulars,  &c.,  at  all  incon-sistent 
with  their  existence,  as  a  ground  for  relieving  a  purchaser. 

If  the  vendor's  interest  is  in  any  way  determinable,  the  And  anything 
fact   should   appear;    for  wlien  a   redeemable   annuity  was  deUTmiuo^ 
offered  for  sale,  simply  as  an  annuity  (/•),  and  leasehold  houses  y*^^'^^'"'^ 

*■   ''  ./    \   /»  interest. 

were  sold,  without  any  mention  being  made  of  a  privafr  Act 
of  Parliament  which  gave  a  Company  the  right  to  purcliase 
them  (s),  the  sales  were  held  invalid. 

The  vendor,  however,  is  ncjt  bound  to  mention  in  the  par-  But  not 

tieulars  any  matter  afPecting  the  property,  and  of  wliieh  the  ™j'j*i7  *^J^. 

piuvhaser  has  notice  (/)  in  the  legal  sense  of  the  word.  cha!.cr  haa 

notice ; 

So,  on  the  sale  of  copyliolds",  the  particulars  need  not  refer  E.g.,  fmea  or 
to  the  fines  or  customs  of  tlie  manor ;  these  being  generally  gJS^J^  °°' 
incidental  to  copyhold  tenure  {u):  nor  need  the}-  refer  to  the  «^pyholAs: 
fact  that  tlie  minerals  cannot  be  worked  without  the  lord's 
consent  {/),  nor  to  tli<'  fact  that  timber  cannot  be  cut  without 
his  consent. 

And  where,  on  the  sale  of  fi-eeholds,  it  distinctly  appears  by  Or  quit 
the  pai-ticulars  tliat  tlie  land  is  held  of  a  manor,  the  vendor  on°^le'^of' 

(m)  Fort f blow  or  Horn ib/ow  v.  Sfi if-       608. 
/ry.  (1806)  13  Ve«.  81  ;    cited  2  Sw.  (,)   Covn;.y  v.  BurrHl,  (1821)  Sug. 


223 


Uthed.  27. 


(o)  Jie   White  and  Smith,    189G,   1  ,>,,... 

Oh.   637  ;    65   L.  J.  Ch.    481  ;    He  ^^'1^7'  \  '"'VTV^''  * 

70  L.  J.  Ch.  811.  (')  See    Bailnj  v.  Barnes,   1894,    1 

(;;)  Seo     Shaekteton     v.     Suteliffe,  Ch.  25 ;  63  L.  J.  Ch.  73. 

(1847)   1   Do  G.  &  S.  609  ;    Ilryuood  (»')   Soo    and    consider     U'htte    v. 

V.  Mallaliru,  (1883)   25  Ch.  D.  357  ;  Cuddon,  (1842)  8  C.  A:  F.  766. 

63  L.  J.  Ch.  492.     See  inf.  p.  l.VJ.  (j)  Ilayford  v.   L'fiddh.    ,IS55)   22 

(?)  BokU*  v.  hound,  (1800)  5  Veo.  Benv.  at  p.  480. 
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Or  ■Utotory 


ll«lBemi»> 

■(*t«B«Ot  of 


ni»«l  not,  it  in  conopivo^l.  r^for  to  tho  existence  of  quit  rents, 
or  ©Ten  horiotfl  (.»/).  At  Law  their  non-ilisclosure  has  been 
tn^ttnl  as  constituting  a  fatal  objection  (r),  though  in  Equity 
th'  '  *.  if  snmll,  \>o  treated  as  matter  for  conij'onsation  {a). 

Tl:  n.l  pn»|M>r  o«»urso,  however,  is  to   nu-ntion   their 

exi<tpnoo.  80,  wlien^  land  is  sold  as  fon  land,  the  partictdars 
no«d  not  refer  to  ondwinking  an<l  dminago  taxes,  to  which  it 
is  subject  under  a  local  but  i»ublic  Act  of  Parliament  {h). 

80,  on  the  sale  of  lantls  within  the  mining  districts,  any 
reference  to  the  riglits  of  mining  («)  under  the  local  customs 
wouhl,  it  is  con«.<eive«l,  be  unnecessary  ;  as  their  existence  is 
matter  of  notoriety  {d). 

But  th©  porticidars  must  contain  no  misrepresentation; 
e.g.,  if,  on  the  sale  of  leaseholds,  the  terms  of  tho  lease  are 
mis-stat*-*!,  the  sale  may  be  set  aside;  even  though  the 
auctioniHT  n-od  tho  lea^o  ot  tho  sale  (<■).  So,  where  on  a  sale 
bv  th©  Coiirt  of  leasehold  properties  held  under  a  corporation, 
which  usually  reserve<l  mere  nominal  rents,  a  fidl  detailed 
deMTijitiou  was  given  of  one  of  tho  lots,  which  did  not  state 
that  it  was  subject  to  a  heavy  ground  rent,  the  purdiaser  was 
dis-harged  from  his  purchase  (./').     So  also,  where  the  vendor 


ivi   .^••'       iminfrtU      r.       Pruth^rof, 

(IM7)  10  Q.  B.  20  ;  16  L.  J.  Q.  B. 
170,  nhowicff  that  horiots  may  bo 
da«  in  ro«p<>ct  of  frwholds  :  Lord 
Ckukttter  T.  Halt,  (1851)  17  L.  T. 
rO.  S.;  121. 

{tj  Turner  r.  Dfiturain,  (1806)  Sug. 
14tbc«l.  S12. 

{«)  8«*  m/.  p.  1093. 

(*)  Ittrrmnd  t.  Archrr,  (1828)  2 
Sim.  433;  afflrmcd.  2  Rum.  k.  M. 
761;  9  L.J.    O.  8.;  Ch.  173. 

(r)  8m  RoffT*  r.  Brtnton,  (1847)  10 
Q.  B.  2A :  17  L.  J.  Q.  B.  34  ;  Rovr 
r.  Brmtom.  (I«>  ^  Man.  *  R.  247, 
339.  Ml,  3(4:  8  B.  kC.  765. 

(W)  And  wo  now,  m  to  the  Ilan- 
Arrd  of  High  Peak,  DrrhTohiro.  1 1 
4  IS  Vict,  c,  94  :  and  Hale  t.  If  air, 
(lft83)8A.  C.  195:  52  L.  J.  Q.  B. 


•194.  In  tho  Forest  of  Dean  tho 
custom*  have  been  regulated  by  the 
Dean  Forest  (Mines)  Act,  1838, 
amcndf<l  by  24  &  26  Vict.  c.  40,  and 
the  Dean  Forest  Mines)  Act,  1871. 
See  Wood  on  Dean  Forest ;  Mac- 
Swinney  2nd  cd.  p.  649.  As  to  tho 
customs  of  Devon  and  Cornwall,  see 
Stannary  Laws,  and  MacSwinney 
2nd  ed.  r.  19. 

(<•)  Fliyht  r.  Booth,  (1834)  1  Bin)?. 
N.  C.  370  ;  4  L.  J.  N.  S.  C.  P.  66 ; 
JonfM  V.  Ednty,  (1813)  3  Camp.  286; 
and  sec  Van  v.  Corpe,  (1834)  3  My. 
k  K.  269;  Flight  v.  Barton,  (1832) 
I*.  2S2  ;  Stanlry  v.  McOaiiran,  M882) 
11  L.  R.  Ir.  314. 

(/)  Jcnrt  V.  Rimmrr,  (1880  14  Ch. 
D.  688  ;  49  L.  J.  Ch.  775.  In  *hi« 
case  there  waa  no  actual  mis-st.itc- 
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knew  that  the  iiurcluiser  reqiiii-ed  the  luud  for  Luilding  pur-     tljap.  iv. 

poses  and  represented  that  it  was  siiitaLlo  fur  that  pui-pose,  

when   in   fact    there   was   an   underground    culvert,   which 
rendered  it  unfiuitable  {y). 

So,  where  property  thii-tj-three  feet  in  depth  was  described  Or  of 
as  forty-six  feet  deep,  the  purchaser  was  allowed  an  abatement  ^f  property  : 
of  the  price,  though  he  was  the  occupying  tenant  (//). 

So,  where  redeemed  land  tax,  consisting  of  several  sums  Or  m  to 
chargcHl  on  distinct  tenements,  was  described  as  an  aggregate  land  tax : 
sum  issuing  out  of  all,  the  misdescription  was  held  to  be  a 
fatal  objection  to  the  title  (/"). 

And  a  description  in  the  pai-ticulars  of  six  houses  as  being  Or  of  ground 
held  imder  one  lease  at  ground  rents  of  £6  per  annum  for  ^°  " 
each  house,  when  the  property  is  held  at  an  entire  rent  of 
£24,  is  a  material  misstatement  entitling  the  purchaser  to 
recover  his  deposit  (/.). 

And  the  effect  of  what  would  otherwise  be  notice  may  be  Nornnjthing 
destr«»yed,  not  only  by  actual  misdescription  or  misstatement,  deceive,  i.-c. 
but  by  an}'thing  calculated  to  deceive,  or  even  lull  suspicion.  Reference  to 

•1  •  1  11*1     -If         11      deceptive 

upon  the  particular  pomt ;  as  where  lot  A.  (building  land)  plan, 
was  expressed  to  be  sold  subject  to  the  rights  of  way  reserved 
by  the  existing  leases  of  adjoining  property  B.,  and  a  plan, 
'specially  referred  to  in  the  particulars,  disclosed  a  carriage- 
way reserved  over  A.  to  B.,  and  also  a  way  reserved  over  A. 
to  another  lot  C,  but  gave  no  indication  of  another  way 
reserved  over  A.  to  B.,  tlie  particulars  and  plan  were  treated 
as  deceptive;  and  the  purchaser  was  hold  not  bound,  under  the 
particular  circumstances,  to  have  inspected  the  leases  (/). 

ment,  and  yet  the  particular  waa  held  378 . 

to  be  misleading.  [k)  lie     Buulton     and    Cullintj/ord, 

0;)  r.f   IWkftl  and  Smith,    1902,  (1S»2)  37  Sol.  J.  25. 
2  Ch.  258  ;  71  L.  J.  CTi.  CC6.  (/)  Di/krs  v.  iSMf,  (1838)  4  Bing. 

(A)  Kxti<j  V.  «'./jk>f..  (1843)  0  Beav.  N.  C.  463  ;  7  L.  J.  N.  S.  C.  V.  282  ; 

124.     See     WhUtington     t.     Cordrr,  and  see  Gibson  v.  Ji E*tt,  (1843)  2  Y. 

(1862)  16  Jur.  1034.  &  C.  C.  C.  642  ;  Jiaskcomb  v.  Hffk- 

(i)  Cox  T.  CovmtoH,  (1862)  81  Bear.  trith,  (1869)  8  Eq.  100  :  38  L.  J.  Ch. 

D.       vox,.  1.  K 
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OaMbof 
Imm,  rHBor»l 
of  b«aiUDir« 
toUlUtvd. 


SmUot  part 
of  d«&i>Nl 
ftoftttj,  at 
of  oaMncAw. 


^  ,  whoro  a  Iomoo  sold,  {hy  way  of  uiulerk-aso,)  part  of  a 

■  tl  cstiito,  and  tho  itarticulors  mentioned  that  the  original 

ontain««d  a  i>owor  of  re-entry  on  brcatli  of  a  covenant 

.>t  (>»Ttain  trades  being  currieJ  ttnupon  tlio  promises,  and 

ii...i  llie  purehasoi-8  must  enter  into  similar  covenants,  but  did 

not  Btnto  tho  fact— which  is  a  serious  defect  in  tlio  title  {m) — 

thot  B«)mo  underb-asos,  alnady  granted  of  parts  of  tho  pro- 

I  itoiniil  no  such  covenants,  the  purchaser  recovered 

!.. .  ..  ,     .1  at  l>aw  (»).     So,  in  Kcpiity,  a  vendor  of  property 

on  loajH)  is  not  justified  in  parading  upon  his  particidars  the 

cxistenoo  of  covenants  beneficial  to  the  estate,  but  wliich  ho 

knows,  or  has  g<>o«l  rejison  to  believe,  cannot  bo  enforced  (o)  : 

though  he  is  not,  as  a  general  rule,  bound  to  show  who  are 

nominatim  the  parties  liable  ujK)n  such  covenants  (o). 

"Wliero  a  lease,  which  contains  the  usual  covenant  to  deliver 
up  the  premises  in  good  rej)air  at  the  end  of  the  term,  is  sold, 
and  any  of  the  demis<xl  buildings  have  been  removed,  the  fact 
should  Ik)  8tate<l :  the  omission  of  the  buildings  from  the  par- 
ticulars is  not  sufficient  ( ;>).  So,  where  other  property  is  com- 
prised in  the  lease  {q),  or  tho  interest  offered  for  sale  is  an 
underlease  (/),  though  there  is  a  condition  that  tho  purchaser 
shall  bo  deemed  to  havo  notice  of  tho  contents  of  the 
•'  leaM) "  («),  the  fact  should  appear  in  the  particulars  or 
conditions :  and  its  omission  may  be  considered  a  sufficient 
ground  for  refusing  specific  pcrfonnanco  (/),  but  tho  pur- 


636  ;  Arnold  \.  A.,  (1880)  14  Ch.  D. 
270.  8c«  abto /oM<j  T.  Rimmtr,  (1880) 
H  Ch.  D.  68.S  ;  49  L.  J.  Ch.  775. 

(m)  DmrltmfftoH  v.  Jfamtlton,  (1854) 
K-KT.  660;  23  L.  J.  Ch.  1000; 
/  ;i  T.  MmoH,  (1866)  G  D.  M.  & 
O.    Ji. 

(i.)  Warimf  r.  Hoggart,  (1823/  R\ . 
k  M.  39;  and  km  J}nvr$  r.  JifU; 
(IMS)  12  Jar.  412,  709;  17  L.  J. 
Ch.  315;  anrl  Spunnrr  r.  If'aUh, 
(1849)  11  Ir.  Ya\.  R.  597. 

(•)  /7iH/  T.  Woodm,  (1862)  9  Ha. 
618. 

{p)  Ommgtr   r.     Worm*,    (1816)    4 


Camp.  83. 

(7)  Tomkin*  V.  JVhitf,  (180G)  3 
Smith,  435  ;  I^uty  v.  lliUat,  (1858) 
2  D.  &  J.  110,  122;  27  L.  J.  Qi. 
634  ;  Hrutii/it  v.  Morion,  (1857)  3  Jur. 
N.  8.  1198;  which  Bce  as  to  "de- 
rivative lcaw>"  and  "  underleaae " 
b«-ing  convertible  terms. 

(r)  Maddfy  V.  Booth,  (1848)  2  De 
O.  &  8.  718  ;  Re  Pn/fut  and  MMUm, 
(1888)  30  Ch.  D.  110. 

(»)  Itroom  V.  JThillips,  (1896)  74 
L.  T. 459. 

(0  lirinnfil  v.  Morton,  (1857)  3  Jur. 
N.   S.    1198:    Crestcfll  r.   Davidton, 
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chaser  cannot  on  tliis  groun«l  refuse  to  complete,  if  the  vendor     Chap.  IV. 
has  only  agreed  to  sell  "  all  his  interest  in  the  lease  "  (m).  ^^''-  -'• 

"Wliero  the  paiticulars  refer  to  the  lease,  and  there  is  a  dis-  Di»orepancy 
crepancy  between  the  two,  and  the  t.-rms  of  the  l.-ase  are  the  ^rtTujln. 
more  favourable  to  the  jtuii baser,  the  vendor  i-s  bound  by  the  """^  ^^^'^• 
description  in  the  lease,  and  must  show  a  title  in  conformity 
therewith  {x). 

As  respects  commendatory  statements  and  descriptions  in  Puffing 
the  i.artieidars,  which  are  separated  from  actual  misdescrii.tion  '"*''*'■'"«"*''• 
by  a  ver\-  narrow  boundary,  we  may  refer  to  the  observations 
already  made  in  Ch.  III.  ;  a  fair  and  correct  description  will 
bo  found  to  bo  as  agreeable  with  sound  policy  as  it  is  with 
morality. 

Wlien  a  i)lan  of  the  estate  is  attached  to  (y),  or  accompanies.  Reference  to 
the  particulars,  or  is  so  incorporated  in  the  contract  as  to  ^^°" 
control  the  description  (r),  and  is  incoiTCct,  it  will  be  a  material 
consideration  with  the  Coui't  whether  the  purchaser  was  thereby 
misled ;  but,  if  accurate,  it  is  merely  tantamount  to  a  view  of 
the  property  ;  so  that  when  an  estate  was  sold  in  lots,  and  it 
correctly  appeared  by  the  plan  that  lot  1,  an  Inn,  was  sup- 
plied with  water  by  a  drain  leading  from  a  well  in  lot  4,  this 
was  held  to  be  merely  expressive  of  the  physical  fact,  and  not 
to  amount  to  any  engagement  on  the  part  of  the  vendor  that 
there  should  bo  a  reservation  of  a  right  to  water  in  the  con- 
veyance of  lot  i  ;  and  a  bill  filed  by  the  purchaser  of  lot  1  for 

(1887)  .56  L.  T.  811,  which  decided      L.  J.  Ch.  3GI. 

that  tho  TvMvf  ntfordwl  by  s.  14   of  («)    Waring  v.  Seofl<md,  (1888)  67 

Conv.  Act,  KS8I,  hua  not  altored  the  L.  J,  Ch.  lOlG. 

rule.      Sco,  twj,  2Ia;,/ord  v.  Cnd</{f,  (x)    JientUy   v.    Crarm,    (1853)    17 

(1855)  22  Boav.  477,  where,  however,  Boav.  204. 

tho  purcha-Hcr  knew  ho  was  buyii.K'  (y)  Seo    i?^    Z.W.m./    mid    Fordrr 

an  underleow  :    /VW  v.   mtchard,  (189.'.)  72  L.  T.  832,  where  there  wa-s 

(1879)  40  L.  T.  873.     See,  too,  Da,-  a  note  on  tho  plan  that  it  was  pro- 

liuglon  V.  Hamilton,  (1854)  Kay,  550  ;  pan-d  as  a  ^'uide  for  intondinjr  pur- 

23  L.  J.  Ch.   1000.  where  tho  point  ehasors.  but  ita  accuracy  was  in  no 

wail   considered    doubtful ;    and  of.  way  fruarantewl. 

CnmlxnceU,    6[C.    ItutUUng    Socuty   v.  (.-)  .Vr«r    ValUy    ComniUuoHrr,    v 

Hollotnty,  (1879)  13  Ch.  D.  764  ;  4y  DunkUi,,  (1876)  4  Ch.  D.  1. 

k2 
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•    •  .  was  dismis5.'«l  witli  costs  (^/).     But  where  tlio 
.  nt.mi.ljuining  laml  ns  to  make  it  apparently  part 

of  tho  pMixjrty,  and  the  punlmser  is  thereby  niislod,  this  may 
be  a  gnnind  for  rofu-sing  a  decree  for  spe.lfic  p.rformanco 
ftgftin-Ht  him  {'>)•  Tlm.-^,  where  an  estate  wa.s  sold  in  lots,  sub- 
ject t..  rt'striitivo  c».vonant.s  as  to  the  trades  to  be  carried  on 
upon  tho  estate,  and  the  vendor  retained  a  small  plot  which, 
though  shown  on  the  plan,  was  not  coloured,  or  marked  with 
lii«  name,  as  in  the  case  of  other  adjoining  owners,  tho  Court 
n-fusi-d  to  enforce  the  contract  against  a  purchaser  of  one  of 
the  lots,  unless  tho  vendor  entered  into  similar  restrictive 
covenants  as  to  tho  excepted  plot  (r). 

^rx  On  the  sale  or  lease  of  building  ground,  the  exhibition, 

on  tho  plan,  of  intended  roads  or  oilier  improvements  on  the 
odjatvut  land  does  not  bind  the  vendor  or  lessor  to  make  or 
kt*-  execute  such  roads  or  improvements  (</),  nor  entitle  tho  pur- 

choM'r  or  lessoo  to  a  grant  of  right  of  way  over  any  roads  so 
laid  down  on  the  plan,  except  such  as  form  the  direct  means 
of  wmmunication  with  tlie  nearest  highway  {<')  ;  but  a 
vendor  would  not,  it  appears,  be  allowed  to  divide  and 
appn)]iriato  the  laml  in  a  different  manner,  so  as  to  attract 
an  occupancy  and  population  entirely  diiforcnt  from  that 
which  would  probably  have  been  produced  by  acting  on  the 
sutniM^t       plan  proposed  and  held  out  at  the  sale  (/).     On  the  other 

that  adjoin- 

(«)  F*>c*Ur  T.  THmrr,  (1842)  6  Jur.  v.   rourUt,  1893,  1  Ch.  295  ;  62  L.  J. 

144:    11   L.  J.  Ch.    161:    and   boo  Ch.  172;  nco  fkf,reil>er  v.  Crred,  (\S30) 

Pytf  r.  Blake,  (1838)  4  Bing.  N.  C.  10  Si.  9  ;  8  L.  J.  N.  S.  Ch.  346 ;  but 

463  ;  7  L.  J.  N.  S.  C.  P.  282.  nco  obo  Draumont  v.  Duke;  (1822,  Jac. 

(4;  Htw    IVrtton  T.  Bird,  (1864)   2  422;  and  soc  J\'if/.o/«fl  v.  7?ow,  (1869) 

W.  R.  146;  Iknny  v.  Hancock,  (1S70)  4  D.  &  J.  10. 

6   Ch.    I  :   ArnoUl  v.   A.,   (1880)    14  (*)  RnmhU  \.  Hall,  (18.')1)  4  Do  G. 

Ch.  D.  270 ;   Brttrrr  r.  Brown,  (1884)  &  8.  343;  but  qu.  whether  the  vendor 

2H  Ch.  D.  309  ;  54  L.  J.  0>.  605  ;  refu.ning  to  jrrant  a  right  of  way,  at 

and  •"/>.  pp.  101  r/  »"/.  uny  rate  over  Much  road.s  as  might 

•nh  V.  Brfkirifh,  (1869)  8  eventually    bo   made,    could   enforce 

I  -  L.  J.  Ch.  i)36.  ppt<;ific  performance.    Sec  jud|.nnent. 

'  o/  JlfTiot'i  Jfo-).,t.il  V.  (/)  Peacock  v.   FcnMn,    (1848)    11 

<  4)2  Dow,  301  ;  Squxrr  V.  Bcttv.  355;  18  L.  J.  Ch.   .')7  ;  upon 

'         ■*//,  (18.16)  1  My.  k  C.  4.'i9;  6  the  construction  of  covenant  to  »ako 

L   .1.  N.  8.  Ch.  41  ;  Xurt*  v.    I/trd  roads,  see  Maton  v.  Colt,  (1849i  4  Ex. 

««yMMrr,  (1851)  13  Bear.  254  :  Twkrr  375  ;  18  L.  J.  Ex.  478. 
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hand,  when  a  house  is  sold  "  with  all  its  lights,"  a  statement     chap.  iv. 
in   tlie  particulars   that   adjoining  land,   belonging  to  the       ^'^^-  '■ 
vendor,  is  building  land,  does  not  authorise  the  vendor,  or  tuuJln'lj^nd 
a  purchaser  from  him,  to  build  upon  the  adjoining  land,  so 
as  to  obstruct  such  lights  (//), 

"Wliere  a  person  owns  a  liouso,  having  the  actual  use  and  Vendor  of 
enjoyment  of  certain   lights,  and  also  holds  the  adjoining  rSing 
land,  and  sells  the  house,  ho  cannot,  though  the  lights  are  bud  "^ui^ot 
uew^  nor  can  any  one  who  claims  under  him,  build  upon  the  oi*^'ru<;t 
adjoining  land  so  as  to  obstruct  or  interrupt  the  enjoyment 
of  thoso  lights  (//).     But  a  contract  for  the  sale  of  a  house 
with  windows  looking  over  the  land  of  a  third  i^erson  implies 
no  representation  or  warranty  that  the  windows  are  entitled 
to  the  access  of  light  over  that  land  (/). 

Care  should  be  taken  upon  the  sale  of  house  property  or  Reference  to 
building   land  which  has  been  described  in  the  title-deeds  ^^^' 
by  reference  to  indorsed  plans  and  a  scale  of  measurement,  to 
ascertain  that  the  measm-ement  is  correct :  a  slight  variation 
may  lead  to  serious  difficulty  with  a  purchaser. 

In  the  construction  of  particulai-s  of  sale,  the  Coui-ts  have  Meaning  of 
attached  the  following  meanings  to  the  following  expressions :  expS^. 


VIZ. 


A  house  described  as  "  brick -built  "  is  understood  to  bo  "Brick-built 
brick-built  in  the  ordinary  sense  of  the  wonb  ;  not  composed  '"'"^•" 
extenialiy  partly  of  brick  and  j.artly  of  timber  and  htli  and 

(y)  Swamhonugh  v.  Coventry,  (1832)  178  ;  nnd  soo  thi.s  subject  fuUy  con- 

9  Binfe^  306  ;  2  L.  J.  N.  S.  C.  P.  1 1  ;  sidcred,  .„/.  p.  405  rt  uq.     Ab  to  U,e 

Broomjield  v.    W\ma,m,   1897,  1  Ch.  use  of  general  words,  Bce  inf.  p.  658 

602  ;  66  L.  J.  Ch.  305 ;   I'oUard  v.  ft  »fq. 

Oarf,  1901.  1  Ch.  834  ;    70  L.  J.  Ch.  (A)  Per  curiam,  0  Bing.  309  •  and 

404  ;     Q,„cJ.r    v.    a,apma„,    1903.    1  boo  as  to  new  windows,  Compton  y 

Ch.   659,  rovenung  (1902     71    L.  .1.  Jiu/i.trd.,,    (1814)     1     JV.     27;     and 

Ch.    879;    but    see  nnd  distingiiish  Bl,i>,ch,ird  v.    ltrid,jf»,    (1835)    4    A 

Booth  V.  Alcock,  (1873)  8  Ch.   603;  &  E.   176;    5   L.  J.  N    S    K    b" 

42    L.   J.    Ch.    687;     n'hnUon    v.  78. 

Burn>,c»,   (1879)  12  Ch.  D.   31  :    48  (,)  Per  FarweU.  J.,  Grcf„haJyK  r. 

L.    J,    Ch.    853;    AlU,t   v.    Taylor,  BrindUy,  1901,  2  Ch.  at  p.   328-   70 

(1880)  16  Ch.  D.  355  :  50  L.  J.  Ch.  L.  J.  Ch.  740. 
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ni*p  IV.  plftrter (A) :  but  tho  description  of  a  liouso  ns  "substantial 
nntl  fonvouient "  is  nion'ly  relative ;  and  in  «.no  caws  where  a 
l,.,u.M.  ^v  '      nl)^l,  the  purclmst^r  was  lield  to  his  bargain, 

t),    ,  -li  0  ext.'Hial  walls  was  only  half  a  brick  in 


"OmgjfrW      liy  *' ilear  yearly  rent"  is  undi-rstoml  a  rent  clear  of  all 
'"*'"  outguing«  («i),  &o.,  usually  borne  by  tho  tenant  ;  but  subject 

to  Buch  {f.g.,  land  tax)  as  are  borne  by  the  landlord  (;>)• 

A  i»erpetmd  rent  reservetl  on  a  sale,  whore  there  was  no 
diarge  in  tonus  in  tho  conveyance,  wps  under  special  circum- 
Btanco«  held  to  bo  not  improperly  doscribod  as  a  "rent- 
charge"  (o). 

•I  Am-  Tlie  expression  "  fanu,"   inc-lu<bs  woodland,  part  of  the 

.  stat".  th'-'UL'h  nnt  in  tho  oofupation  f)f  the  tenant  {]>). 


] 


!■,  A  ji  u-o  wli  n-   tK-vr  was  sold  by  retail  under  a  licence 

■""  "  not  to  bo  dnnik  on  the  premises,"  has  been  hold  not  to  be 

a  public  house  for  the  sale  of  heeriq).  But  a  house  used 
exclusively  for  the  sale  of  beer  to  be  drunk  of!  the  premises, 
though  held  not  to  bo  "  a  beer-house"  (/),  is  a  "beer- 
shop  "  (s)  ;  and  a  covenant  not  to  build  anything  but 
dwelling-houses,  except  on  a  certain  part,  where  "  shops " 

(*)  I\>irtn  T.  DoubbU,  Sng.  14th  cd.  {p)  Fortman  r.  Mill,  (1839)  3  Jur. 

29,  356  ;  8  L.  J.  N.  S.  Ch.  161. 

(/)  JohHM.n  T.  Smart,  (1860)  2  Gif.  (V)  Z'^'"'  v.  Coal*,  (1866)  2 Eq.  688; 

...  36  L.  J.  Ch.  67  ;  but  qu.    See  leildftt 

/      .     .        1    .  •    •     1   j^  •     .k         V.  Sl'-Ur,  (1869J  7  E«i.  623;  38  L.  J. 
(m    Aj  to  what  u  includod  in  tho  '  \       '  '       ,,Q..n\  «  v 

]J  ..  ,,  „   .  ,  Cb.  379;  Jouft  v.  lione,  (1870)  9  Eq. 


word    ""nfjr^injps"   "<«  Mitliil'y  r. 


674  ;    39  L.  J.   Ch.   405 ;    BuckU  V. 


?'\  4   Ex.   D    309 ;    48  ^.^^  ^^  ^^   j,    ,^^ 

572:    Tut'i  T.   It  ynnf,  IH97,  1  ij.  1).  *  '        Z,  «    »     ,    ,^     „. 

V.    \.  t      1    ,.    n    \,r      n      I.  (1869)  9Eti.  26;  39L.  J.  Ch.  25. 

74  ■  C6  L.  J.  Q.  B.  110  ;  Ilnrtht  v.  ^         '  • 

r-y.  1900.  »  C-h.  231  ;   69  L.  J.  Ch.  ^'^   I'"f'opo/St.  Albans  v.  liaUcr^bv, 

«.        f,      j„  V    n         /»     lonj      1  (»«"«)  3  Q-  K.  D.  3.')9  ;  47  L.  J.  Q. 

91  ;    n»  AlUm  mnd  Drutoll,    1904,    1  „   ,_  ,  r     j         j  ^i.     T 

Ch   493  •  78  L.  J.  Ch.  382.  ^-  "'  =  """^  "^  ^■'*"''*"  "'"^  ''*"*"''*«• 

ro.  V.  /VW,  (18SI)  16  Ch.  D.  645; 

(i.)   f:«rl  of   Tyrtomnel  r.  Pule  of  60  L.  J.  Ch.  641)  ;  awl  Jlolt  v.  Collyfr, 

Ame^tfT.  (1754;  2  Vc«.  ten.  600.  (ig^ij  ,f,  cb,  D.  718  ;  60  L.  J.  Ch. 

(•;  R*  Lord  Gerard  and  Betfham,  311  .  Xieollr.  Fmning,  (1881)  19  C*. 

IS'JI.  3  Ch.  29o :  63  L.  J.  Ch.  e9.j.  p.  258,  267  :  51  L.  J.  Ch.  166. 
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might  bo  erected,  does  not  entitle  the  purchaser  to  sell  the     Chap.  IV. 
excepted  part  as  a  site  for  "  taverns  "  (f).  '— — 

The  expression  *' free  puLlic  house,"  is  a  misdescription  ''^"^.P'^^^*^ 
when  the  lease  contains  a  covenant  to  take  beer  from  the 
lessor  (k). 

By  the  expression  "gi*ound  rent,"  if  unexplained,  is  to  be  "Ground 
understood  a  rout  loss  than  tlie  rack  rent  of  the  premises; 
its  proper  moaning  is  the  rent  at  which  land  is  lot  for  the 
purpose  of  improvomont  by  biiildiug  (.r)  :  but  tlie  expression 
is  very  carelessly  used.  "Where  what  was  called  a  gi-ound 
rent  was  in  fact  a  sum  in  gross,  paid  for  the  right  of  user 
of  a  ploasui'o  ground,  the  purchaser  was  allowed  to  rescind 
his  contract  and  recover  his  deposit  (y) . 

On  the  sale  of  a  manor,  care  should  be  taken  to  ascertain  Prcoantions 
accm'ately  what  are  its  constituents.     Minerals  under  tone-  on  sale  of 
mental  fi-eeholds,  or  under  lands  formerly  copyhold  of  the  ™^°^' 
manor  but  since  enfranchised,  an  advowson  (z),  or  allotments 
made  to  the  lord  upon  inclosure  of  wastes,  ma}'  form  parcel 
of  the  manor  without  tlio  fact  being  suspected :   and  woidd 
pass  under  the  ordinary  words  of  conveyance  of  the  manor, 
unless  specially  excepted  (a). 

(t)  Coombs  V.  Cook,  (1883)  1  Cab.  &  -2"- 

El.   75  :  but  sec  Formli/  v.  J},i,ker,  (-)  St>o  the   Benefices  Act,   1898, 

1903,  2  Ch.  nt  p.  547;  72  L.  J.  Ch.  "°^  Farrcr  on  Conditions  of  Sale, 

716.  rP-  1<33,  164. 

(«)  Joues  V.  E.l„r,,  (1813)  3  Camp.        ^^^^^3^    ^.  ^^^^   3^^  .    ^.^  ^   ^   ^; 

84G  ;  JTicls  v.  Snllitt,  (1853)  3  D.  M. 

&  G.  782  ;  23  L.  J.  Ch.  671  ;  Jlicks 

V.  Ilii.stinijf,  (1857)  3  K.  &  J.  701  ; 

(j)  Stncart   v.    Allisfo,,,    (1815)    I       „„^|  ^   g  jgj  ^f  ^■^^  q^^^,   ^^^^  J8S1. 

Mer.  26  ;  but  see  nartlrtt  v.  Salmm,       ^,  ^^  ^]^^  ^^^^  of  ,1,^  ^^j^  ^f  „  ^^py. 

(1855)   6  D.   M.   &  G.  33 ;   and  cf.       h^id  farm,  see    JHlliams  v.  I'AUlips, 

Zrroy  V.  .Vc-//m/,  (1856)  2  Jur.  N.  S.       (ig^i)    8  Q.   B.   D.   437;    51  L.  J. 

1084;  4W.  R.  805.  q    jj    ^q.-,^  ^.j^^^.^  allotments  made 

(y)  Evans  v.  Jiobins,  (1862)  1  11.  &       in  lieu  of  common  rights  formerly 

C.  302 ;  31  L.  J.  Ex.  465;  and  see       belong-ing  to  the  owner  were  held 

Longford  v.  Sfh»t$,  (1867)  3  K.  &  J.       not  to  pass  with  the  farm. 


285;  Modlm  v.  SnoulmH,  (1861)  20 
Beav.  611;  4  D.  F.  &  J.  143;  31 
L.J.  Ch.  34. 
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S      •     T . 


•hottbl  bo 
priot«tl. 


(3.)  The  Conditions. 
Tlio  conditions  of  palo  shouM  bo  printed  and  circulated  some 
timo  proviously  to  the  Bale,  or  at  any  rate  in  the  auction- 
rtK>ni,BO  OS  to  givooadi  person  an  opportunity  of  ascertaining 
the  temis  on  wliich  the  jtropfrty  is  sold.  The  system  adopted 
by  ninny  provincial  Law  Societies,  of  having  printed  comnion- 
fomi  c«)ndition8  which  ore  used  on  every  sale,  and  to  wliieh 
are  prefixed  the  special  conditions  under  wliich  the  particular 
property  is  sold,  has  niucli  to  recommend  it  ;  tlio  effect  of  the 
common-form  conditions  is  well  understood,  and  the  attention 
of  the  purchaser  and  his  solicitor  is  ot  once  directed  to  the 
si>ocial  conditions.  Tlie  practice  of  having  written  conditions 
whiih  ore  merely  jiroduced  and  read  over,  but  not  circulated 
in  the  auction-room,  cannot  be  too  strongly  reprobated  ;  and, 
if  tho  purchaser  is  thereby  misled,  or  not  fully  informed, 
on  a  material  point,  may  result  in  the  rescission  of  tho 
contract  (i). 

In  tho  absence  of  stipulation,  a  bidder  at  an  auction  may, 
audiVdy,  before  the  fall  of  the  hammer,  retract  his  bidding  (r)  ; 
a  con<lition  negativing  this  right  is  almost  always  inserted, 
and  is  recommended  by  I^ord  St.  Leonards,  who  nevertheless 
expresse<l  the  opinion  that  it  could  not  be  enforced  {d )  :  such 
tt  condition,  however,  was  held  to  bind  a  mortgagee's  solicitor, 
who  bid  at  tho  sale  of  tho  mortgaged  property  made  by  the 
Court  with  tho  mortgagee's  concurrence  (r). 


For  with-  ^^  some  cases  it  may  bo  desirable  tliat  tho  vendor  should 

drawing  lot*,  foscrvo  to  himself  tho  option  of  withdrawing  any  lots  from 
tho  sale,  whether  they  shall  havo  been  offered  to  public  com- 
petition or  not,  as,  c/j.,  in  the  case  of  a  disputed  bidding,  or 
where  there  is  not  an  adequate  demand  for  the  lots  whicli  aro 
being  brought  into  tho  market,  or  where,  on  the  sale  of  a 


A(nuo«t 

rptrmrting' 
ti>ldinfpt. 
WT»«-th«T  or 
Dot  biadiog. 


(»)  TorratK*  r.  Hollon,  (1872^  R  Ch. 
118;  and  ace  tup.  p.  104. 

{t)  rmyn*  r.  Cart,  (1785)  3  T.  R. 
148;  Routlfdgt  r.  Grant,  (1828)  4 
BiDg.  653,  660  :  6  L.  J.  O.  8.  C.  P. 


ICC. 

{iTj  Sug.  nth  cd.  14  ;  referring  to 
Jontt  V.  Nanney,  (1824)  13  Pr.  at  p.  99. 

(r)  Frtcr  v.  Jiimner,  (184  J)  14  ^i. 
391. 
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building  estate,  the  lots  which  are  first  offered,  and  wliicli     Chap.  iv. 
from  tlicir  position  or  other  circumstances  materially  affect       ^'^^'  ^' 
the  value  of  the  remaining  lots,  do  not  fetch  the  price  put 
upon  them,  and  are  in  consequence  bought  in. 

On  sales  by  auction,  where  the  property  is  offered  for  sale  For  reserved 
subject  to  a  reserved  price,  this  must  be  expressly  stated ;  and  ^'^'^S- 
if  the  vendor  is  desirous  of  reserving  the  right  to  bid,  either 
by  himself  or   his  agent,  this  must   be  expressly  provided 
for  (./•);  and  the  bidiling  strictly  confined  within  the  powers 
reserved  by  the  condition  (g). 

On  a  sale  by  auction,  it  is  usual  to  require  payment  of  a  Paymeut  aud 
deposit  by  tlie  purchasers ;  and  this  is  a  prudent  precaution  ^'^^^'neiit  of 
on  a  sale  by  private  contract :  if  the  deposit  will  be  of  large 
amount,  it  may  be  well  to  provide  for  its  investment,  e.g.,  in 
Excliequer  Bills  or  upon  deposit  with  Bankers  of  repute,  in 
order  that  tliere  may  be  no  loss  of  interest,  nor  liability  in 
respect  to  the  depreciation  of  securities.  The  custom  of 
auctioneers  to  accept  the  purchaser's  cheque  is  reasonable  (//), 
but  the  vendor  is  not  obliged-  to  accept  payment  except  in 
cash  (/). 

The  old  practice  was  to  provide  that  the  vendor  should,  Deliver}-  of 
within  a  specified  time,  at  his  o^^^l  exiiense,  make  and  deliver  '^^'^^'^'■^^^ 
to  every  purchaser  an  abstract  of  the  title  to  the  lot  or  lots 
purchased  by  him  ;  but  the  vendor  is,"  independently  of  any 
condition,  bound  to  deliver  an  abstract,  and  in  the  absence  of 
a  condition  within  a  reasonable  time  (/•) ;  a  delivery  of  the 
title  deeds  is  not  sufficient  (/)  ;  the  condition,  however,  is 
useful  as  fixing  the  time  for  delivery.  But  if  there  is  any 
doubt  as  to  the  vendor's  ability  to  make  out  and  deliver  a 
sufficient  abstract  by  the  specified  day,  it  is  better  to  omit  the 

(/)  See    tup.  p.   li'l  ;    Gilliatl  v.  (.)  Jo/,nston  v.  Bo,„t,  1899    ->  Ch 

0.,  (1869)   9  Eq.  GO ;    39  L.  J.  Ch.  73  ;  C8  L.  J.  Ch.  425. 

142  ;  and  .«/.  Ch.  V.  s.  5.  (X)  Comptou  v.  Bagl^y,  1892,  1  Ch. 

iff)  Par  fill    V.    Jrpson,    (1877)    16  313  ;  Gl  L.  J.  Ch.  1 13. 

L.  J.  C.  P.  529.  (/)  sug.    IJth  od.  406;   Hon,,  v. 

(h)  Farrcrv.  Lan/ mirthful,  {18S3)  Tn>,<i/ifU,  {18U)  Z  8co.  N.  R    340- 

1  Ch.  D.  12;  55  L.  J.  Ch.  119.  10  L.  J.  C.  P.  295. 
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ni«p.  IV. 
a. 


■bstnct. 


oonJition:  for  if  ho  fail  to  deliver  the  abstract  witliin  the 
period  npix»into«l,  or  if  the  abstract  delivered  bo  very  imperfect, 
anv  condition  bijulinp  the  purchaser  to  make  his  objections 
within  a  specilled  time  will  fail  of  effect  (in). 

,1       When  tlie  lots  are  small,  and  the  title  is  voluminous,  it  may 

'      bo  well  to  stipulate  that  no  purchaser,  whoso  aggregate  pur- 

ehaso-money  shall  not  amoiuit  to  a  specifitxl  sum,  shall  bo 

ontitU^l  to  an  abstract,  (or  an  abstract  going  back  beyond  a 

certain  date,)  except  at  his  own  expense;  but  in  such  case  it 

moy  Ik*  prudent  to  state  thot  a  full  abstract  will  bo  deposited 

with  the  vendor's  solicitor,  or  elsewbero,  for  inspection  by 

Whcrrha        purchasers  and  their  solicitors.     Under  the  Conv.  Act,  1881, 

ui  uiiaVx^the  ""^^  i"  ^^^0  absence  of  a  contrary  intention  expressed  in  the 

Mmc  titlf.       contract  in)  a.  purchaser  at  the  same  auction  of  several  lots  held 

under  the  same  title  is  not  entitled  to  more  than  one  abstract, 

except  at   his  own  expense  («).     It  may  sometimes  also  be 

desiniblo  to  preclude  a  purchaser  of  several  lots  from  requiring 

Boparato  conveyances ;   which,  as   it  is  conceived,   he  may 

require,  if  not  so  precluded.     Such  a  contlition,  however,  is 

rare  in  practice. 


••Ab.tmct' 

"  pcrfrrt 
abstnct." 


If  any  other  condition  refers  to  "  the  delivery  of  the 
abstract,"  this,  in  any  question  as  to  time,  will  bo  held  to  mean 
the  delivery  of  a  pnfrct  abstract  (/>)  :  i.e.,  an  abstract  as 
perfect  as  the  vendor  could  furnish  at  the  time  of  delivery  {q) ; 
though  it  may  bo  an  abstract  of  a  defective  title  (r) ;  and  if 
it  contains,  with  sufTicient  fulness,  the  effect  of  every  instru- 
ment i>^)  whir b  ponstitutes  the  title,  it  uill  be  deemed  suflBcicnt 


(m)  .St,ut),>.<j  V.  Ihiit,  J8.'J7y  2  My. 
h  C.  207 ;  Shtrtcin  v.  Shaktpfar, 
(1854)  6  D.  M.  &  G.  517  ;  23  L.  J. 
Ch.  177,  S'J9  ;  I'ppfrtoH  v.  Xickchon, 
(1871  6  Ch.  416 ;  40  L.  J.  Ch.  101  ; 
and  M«  1  DsT.  5th  cd.  438. 

(■)  8.  3  (9). 

(•)  8.  3  (7). 

(p)  IToitcn  T.  Bfll,  (1839)  2  Ikav. 
17 :  8  L.  J.  N.  8.  Ch.  211  :  iw  •«/. 
pp.  174,  n.  (r),  317. 

(9)  .Vorf'j  T.   Cool;   (1842)  2  Ha. 


at  p.  Ill  ;    \2  L.  J.  Ch,  136. 

(r)  iShickburn  v.  Smith,  (1848)  2 
Ex.  7S3;  18  L.  J.  Ch.  187;  Want  v. 
Stallibrnt;  (1873)  L.  R.  8  Ex.  175, 
179;  42  L.  J.  Ex.  108;  rnjce-Jonet 
V.  Jniliami,  1902,  2  Ch.  at  p.  621  ; 
71  L.  J.  Ch.  762. 

(')  I.f.,  tho  ioHtruinent  and  ita 
effect,  not  merely  a  recital  of  it  on 
Bomc  other  inMtrument ;  see  He  Stam- 
ford,  SpaUitig  and  Knight,  1900,  1  CSj. 
at  p.  290:  09  L.  J.  Ch.  127. 
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to  satisfy  the  condition ;  and  time  will  begin  to  run  against     Chap.  IV. 

.  .  Sect    3 

the  purchaser  as  from  the  date  of  its  delivery  (t)  ;   and  an  '—1 — 


abstract  as  delivered  is  presumed  to  be  pofecf,  unless  the 
contrary  is  shown  (n). 

If  the  vendor  fails  to  deliver  a  perfect  abstract  within  the  Effect  of  non- 
time  specified,  the  purchaser  is  relieved  from  any  condition  ^n  oonditioiiH 
binding  him  to  object  to  the  title  ■within  a  given  period  after  ^  ^°  *'™*^- 
delivery  of  the  abstract  {x) :  it  is  not  unusual  to  guard  against 
this  riilQ,  by  providing,  (in  the  condition  as  to  objections,) 
that  "  an  abstract  shall,  as  regards  any  objection  or  requisition, 
be  considered  perfect,  if  it  supply  the  infonuation  suggesting 
the  same,  though  it  may  be  otherwise  defective  "  (i/). 

It  is  usual,  and  proper,  in  every  case  to  specify  the  day  on  Condition  as 
which  the  purchase  is  to  be  completed,  and  from  which  the  Indkiterest"' 
purchaser  is  to  have  possession  (z),  or  (if  it  bo  in  lease) 
receipt  of  the  rents  and  profits  of  the  estate,  and  to  pay  in- 
terest (which  may  be  resei'ved  according  to  an  ascending 
scale)  (a)  upon  the  purchase-money,  if  not  then  paid  ;  and  up 
to  which  day  the  vendor  is  to  pay  the  outgoings  {h) .  It  was 
formerly  the  practice  to  provide  that  the  arrangement  as  to 
payment  of  interest,  &c.  should  hold,  whatever  might  be  the 
cause  of  delay  in  completion  (r)  :  and  it  was  always  considered 
that  the  purchaser  must,  under  such  a  condition,  pay  interest 

(0  Oakden  v.  Tilr,  (1S65}  34  L.  J.  I{.  Cv.,  (18CG)  2  Eq.  221. 
Ch.  620.  (/*)  As  to   the  meaning  of  '*  out- 

(h)    Jf'ard  \.  GJitimcs,  {lS6-i)  9  Jvlt.  goings"  eco  sup.  p.  134,  note  («i). 

N.   S.    10U7.     Sec  Grai/  v.   Fotckr,  Tl">  ""'onl  "next,"  as  an  attribute 

(1873)    L.    R.    8  Ex.  249,    27'J  ;   42  of  the  day  fur  compktiuu,  is  generally 

L.  J.  Ex.   101.  where   the   paiisaKO  to  be  read  not  with  the  month  which 

in  the  text  is  cited  with  approval  by  immediately  precctles  it,  but  witli  the 

Blackburn  J.  whole  description  ;  e.;/.,   "the  2ath 

(X)  Blacklow  V.  Latcs,  (1842)  2  Ha.  ^"^  «*  December  next  "  means  the 

40  ;  Soulhl.;,  v.  llutl,  (1837)  2  M.  &  "*'^*^  ''^^^  '^"J'  "^  December,  not  the 

C.  21 1  :  Urai,  V.  Fou-lrr,  (1873)  L.  R.  25th  day  of  next  December  :  7>«.r« 

8  Ex.  279  ;   42  L.  J.  Ex.  101.  ^-  '-'f"»''^!/^  (1886)  W.  N.  37,  78. 

(y    And  SCO  also  Ch.  VIII.  8.  2.  ,  \.      .,   .  .  ,.. 

^•'  pletiou      m  such  conditions  means 

(z)  As  to  the  meaning  of  "  pw.      payment  of    the  purchase  -  money : 

aeasion,"  sec  inf.  p.  141.  /,^„.,-,  v.  So„t/,    U'.tl.f  li.  Co.,  (1852) 

(a)  Herbert  v.  isalitturi/  and  Y.onl       10  lln.  113;  22  L.  J.  Ch.  209. 
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wbatorrr. 


durinp  the  timo  spent  in  clearing  up  the  title  {<i)  :  though,  of 
cour»o,  it  woiil.l  not  justify  the  von«lor  in  wilful  delay  (e)  ; 
DrUr  "  from  but  w  hero  the  expn\«wi()n  is,  "  if  from  any  cause  whatever  the 
purehaso-nioney  shall  not  ho  i>aid  on,  &c.,  the  purchaser 
makiiiff  (Irf'auU  shall  pay  interest,"  SiC,  the  purchaser  is  held 
exempted  from  payment  of  interest  when  the  delay  arises 
fmm  the  state  of  the  title  ;  inasmuch  as  that  is  not  his 
defatilt  (/)  ;  and  where  the  agreement  was  that  the  purchaser 
shouhl  pay  interest  from  the  day  fixed  for  completion,  if 
completion  "should  be  delayed  on  his  part,"  and  the  vendor 
and  his  tnistee  were  ready  to  complete  on  tli<'  day  named, 
but  the  purchaser  was  not  prepared,  and  aftcrwanls,  when 
the  purchaser  was  ready,  the  vendor's  trustee  refused  to 
concur,  it  was  held  that  interest  was  not  payable  after  the 
latter  date  (;/).  A  sale  by  the  purchaser  under  the  original 
contract,  which  fixed  a  date  for  completion,  and  on  the  same 
terms  as  to  title,  &c.,  was  held  to  leave  the  date  for  com- 
pletion open  and  that  interest  ran  against  the  sub-purchaser 
from  the  date  when  he  might  pnideiitly  have  completed  (//). 
It  may  now  Ix*  taken  as  well  established,  that  tlie  condition, 
whether  with  or  without  the  words  "  from  any  cause  what- 
ever," will  apjtly  to  every  case,  except  where  the  vendor,  not- 
withstanding the  purchaser's  active  remonstrances,  is  guilty 
of  wilful  default  (/),  or  of  such  gross  and  persistent  negligence 
as  is  tantamount  to  wilful  defaiUt.  But  it  is  now  usual  to 
frame  it  thus  :  "  if  from  any  cause  whatever,  other  than  the 
wilful  default  (/)   of  the  vendor,  the  purchase  shall  not  bo 


How  the 
mmdition 
•houM  bo 
framod. 


(</)  Sc«  Grtthtroofi  v.  Churchill, 
(1M6)  8  Bear.  413;  14  L.  J.  Ch. 
H3;  Ktdatlf  v.  Strphfuton,  (1S,".>)  1 
Bini.  4  Bt.  122  ;  .Shrnriu  r.  Shakn- 
ptm't,  (IHMi  .'>  D.  M.  k  O.  617. 

(*)  H»Ha%U  V.  Strphenion,  tup.  Sec 
the  juflgmcnt  in  /V  }'i»m«  v.  Dt  V., 
(1849)  1  U.  &  Q.  33G;  18  L.  J.  Ch. 
169. 

(/)  Dmn'tHf  T.  Ufhtifrion,  (1847) 
1  Do  O.  ft  8.  689  ;  17  L.  J.  Ch.  8  ; 
J(me$  T.  Oardiner,  1902,  1  Ch.  191  ; 
71  L.  J.  Ch.  93. 

{g)  Pmyr.  Smith,  (1842)  Car.  & 


M.  hoi. 

[h]  Rr  KftbU,  «(f.  Co.,  (1898)  78 
L.  T.  383. 

(i)  For  ca«0A  of  wilful  default,  see 
Rf  Young  and  Ilartlon,  (1886)  31 
Ch.  D.  168  ;  64  L.  J.  Ch.  1144 
(rcndor  gocn  abroad^  ;  Re  Hetling 
and  Mrrton,  1893,  3  Ch.  209;  62  L.  J. 
Ch.  783  (failure  to  obtain  execution 
of  ne<e«»nr}-  party) ;  Re  Wihon  and 
.Strrr>iJ>,  1891,  3  Ch.  640 ;  63  L.J. 
Ch.  863  (delay  in  procuring?  ndnvis- 
mons)  ;  Re  Strafford  and  Maplei, 
1896,  1   Ch.  236;    65  L.  J.  Ch.  124 
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completed  on  the  speeifit-d  day,  the  piu-ebaser  shall  thence-     Clia-p.  iv. 


Sect.  3. 


i'orth  pay  interest  on  so  mu(.h  of  his  purchase-money  as  for 
the  time  bcmg  shall  remain  unpaid,  and  sliall  have  no  claim 
to  compensation  in  respect  of  the  delay  in  completion"  (/). 

The  common  condition  that  a  purchaser,  "upon  completion,  "Receipt  of 
sliall  he  let  into  the  receipt  of  the  rents  and  profits,"  prima  profit^"' 
facie  refers  only  to  rents  reserved  on  an  ordinary  tenancy ; 
and  -whtro  projierty  was  described  as  "  now  or  late  in  tho 
several  occupations  of  11.  R.  and  others,"  and  pai-ts  of  tho 
property  were  subject  to  leases  for  lives  at  low  rents,  of  which 
tlie  piu*chaser  had  no  notice,  it  was  held  that  the  ordinary 
condition  as  to  letting  him  into  receipt  of  the  rents  and 
profits  did  not  apply,  and  that  ho  could  not  be  compelled  to 
accept  the  title  without  compensation  (/).  But  tho  words 
"rents  and  profits"  may  include  an  occupation  rent(//i). 
And  where  the  condition  was  that  the  purchaser  should  be 
entitled  to  "  possession,  or  to  tho  receipt  of  the  rents  and 
profits,"  and  the  vendor  was  in  actual  possession,  the  latter 
words  were  held  to  be  "  otio><c  "  {»). 

The  word  "possession"  is  a 'flexible  term,  and  does  not  "poases- 
necessarily  import  a  personal  occupation.     Thus,  where  the  ^'^°' 
property,  an  orchard,  was    described    '*  as   in  occupation  of 

(vendor's  delay  in    obtaiuing  con-  where  tho  authorities  are  all   con- 

curreuce  of  necessary  parties) ;    lie  sidered. 

J'ell;/  and  Jacob,  (1899)  80  L.  T.   15  (^i-)  It  is  sometimes  prouded  that, 

(vendor     misinteqiretcd     conditions  if  tho  delay  in  complotion  shall  arise 

and    refused    to    deliver    abstract).  from    any    causo    other     than     the 

For  cases  where  tho  default  was  held  neglect  or  default  of  Uio  purchaser, 

not  to  bo  "wilful,"  sec  Re  Mayor  of  he   may,   by  placing  tho  purchaso- 

Londou  and  Tuhbs,  1894,  2  Ch.  6J4  ;  money   on    deposit   at   a   bjink   and 

G3  L.  J.  Ch.  680  (omission  to  verify  giving  notice  of    such   deix.sit,    be 

Btatementin conditions) ;  /iVJf'oorfirtW  chargeablo    o!ily   with   tho  interest 

Lfwis,  1898,  1  Ch.  433;  2  Ch.  211;  given  on  the  deposit. 

C7  L.  J.  Ch.  -175  (no  want  of  rea.son- 

able  care)  ;    North  v.  Pcrcival,  1898,  ^^  "^'''^  ^'  -^"'"^^  (»861)  3  D.  F. 

2  Cli.  128  ;  G7  L.  J.  CTi.  321   (resist-  *  ^-  ^^"  '  ^^  ^-  ^-  ^^-  ^^• 

ing   purcha.scr's   action   for  sjwcific  ('")  ^^'■"■-  ^-  ''"•  v.  Lefriet,  (1877) 

pt>rfonnance) ;  Bennett  v.  Stone,  1902,  2  Q.  B.  D.  387. 

1    Ch.   226  :    1903,   1   Ch.   609  :    72  («)  Anker  t.  FranUin,  (1881)  43 

L.   J.    Ch.    240    (honest    mistake),  L.  T.  317. 
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r<  "  I^.  p./'  un.l  tho  imrclmstT  was  in  have  pofiscssion  on  tlio  day 
flx«l  for  complt'tion,  it  was  lu-M  that  ho  could  not  insist  on 
Ix'inp  put  into  personal  occupation  of  tho  property  (o). 

0«T«ymnoe.  It  ia  usual,  on  a  wilo  by  auction,  to  provide  that  tho  vendor 
shall,  ujMin  i»a}inent  of  tho  j.urchaso-monoy,  execute  proper 
convovancos  tolho  resprrtivo  ]»urchaser8  of  tho  lots  purchased 
by  thorn  respectively  ;  such  convcyantes,  &c.,  to  be  prepared 
by  and  at  the  oxpenso  ( ;>)  of  tho  resiKJctive  purchasers,  an<l  by 
them  tendered  for  execution  at  a  specified  tinio  and  place. 
The  condition  is  scarcely  necessary;  for  the  contract  in  itself 
gives  tho  purchaser  a  right  to  a  convoyanco  upon  i»a^Tnent  of 
his  j>urchaso-nioney ;  and  ho  is,  ;;;-mjd//r/c,  bound  at  his  own 
expense  to  prepare  and  tender  it(y).  It  may  sometimes, 
where  time  is  intouded  to  bo  of  tho  essence  of  tho  contract,  bo 
well  to  stiimlutc  that,  in  attordance  Avith  tho  universal  prac- 
tice, a  draft  of  tho  proposed  conveyance  shall,  at  a  specified 
time  before  tho  day  fixed  for  completion,  bo  furnished  for 
penisal  by  tho  vendor's  solicitor. 

CoTMuujti*  hy  It  is  usual  on  a  sale  by  mortgagees  or  trustees  (/•),  to 
Mg«^*!  stipulate  that  thoy  shall  bo  required  to  give  only  the  implied 
covenant  against  incumbrances  ;  but  the  condition  is  unnecos- 
aarj',  providcnl  that  the  particulars  or  conditions  give  tho  pur- 
chaser notice  of  tlie  fiduciary  character  of  tlio  vendors  (n)  ; 
and  were  it  omitted,  tho  purchaser  could  neither  insist  upon 
any  further  covenants,  nor  refuse  to  complete  upon  tho  ground 
of  tho  vendors  declining  to  enter  into  them. 

Apportion-  It  is  usual  to  stipulate  that  tho  rents  will  bo  received, 

JJSJg'r^tV  and  tho  outgoings  discharged,  by  the  vendor  up  to  tho  day 
fixe<l  for  completion,  and  as  from  that  date  by  the  purchaser, 
and  that  if  noce.<^sary  an  apportionment  of  such  rents  and  out- 
goings shall  bo  mado  between  them.     It  may  bo  desirable  to 

(o)  ZaJkt  T.  Dtatt,  (1860)  28  Bear.  (r)    Sco    tho    Conv.    Act,    1881, 

607.  ».  7  (f). 

{p)  W-  r-  ""•  (')    W'o'"'<'y  T-   Frampton,   (1846)  6 

(7)  Sag.   14th   cd.   641;    PooU  t.  Ha.  660 ;   16  L.  J,  Ch.  102;    OmUtv: 

mil,  (1840)  6  M.  &  W.   835;    10  \.  Lord  Loudttborough,  (1862)  10  Ha. 

L.  J.  N.  8.  Ex.  81.  67 :  Bce  inf.  p.  673. 
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add,  especially  wlieu  the  property  is  in   hand,  that  the  out-     Chap.  IV. 
goings  to  ho  paid  hy  the  purchaser  shall  include  all  rates   '— — 


made  heforo,  but  not  demanded  till  after,  completion  (f)  ;  and  Autonoticeof 
if  any  notices  have,  prior  to  the  sale,  been  received  from  the  public  Health 
Local  Authority  to  i)avo  or  sewer  the  adjoining  road,  a  condi-  "^'"'''  ^^'' 
tion  should  bo  inserted  with  reference  to  them  '«). 

Where  land  subject  to  a  rent-charge  is  sold  in  lots,  and  the  Appjrtion- 

•11  •  •  nieut  of 

owner  of  the  rent  is  unable  or  unwilling  to  concur  in  an  ap-  ixiit-chargre. 

portionment  thereof    under  the  provisions  of   tlie  Inclosuro 

Acts  (x),  or  to  release   the    land  offered  for  sale  under  the 

Law  of  Property  Amendment  Act,  1809,  or  the  owner  of  tlio 

land  is  unable  to  redeem  the  rent-charge  under  s.  45  of  the 

Conv.  Act,  1881,  it  is  usual  to  stipulate  that  each  purchaser 

shall  pay  a  specified  portion  of  the  rent-charge ;  and,  if  he 

desii'es  it,  shall  procure  an  apportionment  at  his  own  expense. 

In  such  a  case,  the  amount  ajiportioned  to  each  lot  should  be 

stated  in  the  particulars. 

"Where  property  is  sold  in  lots,  if  any  part  comprised  in  Apportion- 

.  liiiiii  .  •en    mont  of  rt-nt 

two  or  more  lots  be  held  on  lease  at  one  entire  rent,  or  if  all  sen-ico. 
or  any  part  of  tlie  property  comprised  in  one  lot,  be  let 
togetlier  with  other  property  at  one  entire  rent,  the  consent 
of  the  tenant  to  an  apportionment  of  the  rent  should,  if 
possible,  be  obtained  before  the  sale.  Wliere  the  consent  of 
the  tenant  cannot  bo-  obtained,  the  conditions  should  prondo 
for  its  equitable  apportionment  (//)  ;  and,  where  the  intended 
apportionment  of  the  rent  is  clearly  specified  (~),  it  may,  by 
way  of  precaution,  be  well  to  stipulate  that  the  concun-ence 
of  the  tenant,  who  is  not  bound  by  an  ai)portionment  made 
without  liis  consent  (a),  shall  not  be  required. 

WTiero  the  reversion  on  a  lease  is  severed,  and  the  rent  is  Apiwrtion- 
logally  apportioned,  the  assignee  of  each  part  has  now,  in  uu  sovcranco 

(0  Sco  Midglry  v.   Coppock,  (1879)  (x)  Soo   tho  Inclosuro  Act,    1S5-J, 

4   Ex.  D.  30y;    48   L.  J.  Ex.    G74.  8S.  10,  H. 

A«   to    what   is   induiUHl   in    "out-  /„)  l  Dav.  5th  chI.  453. 

goinffS.      »00««/7.  p.  131,  n.  H-  \    rr-  ;/              ir        v      /lOOA^    i     t 

[u)  S.H>    li<    Lculand    and    T,„/lor,  ,   (\l  '.^jf '"'^  ^-  ^'"""^.  (1820)    1   J. 

1900,  2  Ch.  625  ;    69  L.  J.  Cli.  764  ;  «  >>  •  1*^'- 

and  SCO  lie  All.n  aud  BrUeoll,  1904,  (")  ^'''«  v.  r<>//i>i*.  (1822)  SB.* 

1  Ch.  493 ;  73  L.  J.  Ch.  382.  Aid.  87C. 


of  IX- version. 


Ill 
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8w(.  9. 


Ctof*,  ke. 


Hittht  to,  if 
no  cobditioQ. 


Ftxton*. 


Ttwpeot  of  tho  apportioned  rout  allotted  to  him,  the  benefit  of 
all  c<iiiditiou8  or  jwwors  of  re-entry  for  non-payment,  and  of 
evorj-  other  condition  contained  in  the  lease,  ns  if  thoy  had 
Wn  ro»»Tvo<l  to  him  ns  incident  to  his  part  of  tho  reversion 
in  resiH.'ct  of  such  opportioued  rent  {f>). 

riwm  tho  sale  of  land  used  for  a^'ricultiiral  purposes,  it 
moy  Ik'  often  necessary  to  insert  a  condition  as  io  tho  growing 
crops  being  taken  and  i>aid  for  by  tho  purchaser ;  or  as  to 
ollowanw  being  made  for  8oe<l,  manuro,  tillage,  and  such 
other  things  as,  according  to  tho  local  custom,  aro  usually 
matters  for  allowance  between  an  outgoing  an«l  an  incoming 
tenant  (''). 

if  the  property  is  in  lease  at  tho  time  of  sale,  tho  purchaser 
will  Ik?  subject,  in  this  respect,  to  tho  rights  of  the  tenants ; 
if,  however,  it  is  in  hand,  and  nothing  is  said  as  to  the  crops, 
they  will  belong  to  him  from  tho  day  fixed  for  completion ; 
ond  it  is  conceived  that  tho  vendor  will  not  be  at  liberty 
j»r»'viously  to  remove  them  in  an  immature  state :  nor,  in  the 
absence  of  stipulation,  could  the  vendor  make  any  claim  in 
respect  to  seed,  manure,  tillage,  &c. 

Tlicro  should  be  a  condition  as  to  fixtures  (r/),  if  the  pur- 
chaser is  to  pay  for  any.  In  the  absence  of  express  stipida- 
tion,  common  fixtures  {c),  including  such  as  arc  not  strictly 
fixtures,  will  be  held  to  be  included  in  a  contract  for  sale ; 
and  will  pass  by  the  conveyance,  unless  a  contrary  intention 
can  bo  collected  therefrom  (/). 


(t)  Coor.  Act,  1881,  n.  12,  extend- 
ing tho  proTiiiiunit  of  the  Law  of 
Pmpt-rtj  Amendment  Act,  1859,  a.  3. 

(*)  See  in/,  pp.  228  tt  irq. 

{d)  A»  to  whftt  aro  flztarcs,  boo 
imf.  p.  b.^O. 

(*)  See,  howertr,  Ex  p.  Quincy, 
(1750)  1  Atk.  477. 

(/)  ConT.  Act,  1881.11.  6(2).  And 
mo  Colf^ratt  T.  2>M4  Santo*,  (IH23,  2 
B.  &  C.  76 :  1  L.  J.  O.  8.  K.  B. 
239  :   Bitehman  r.  TFaUom,  (1838)  4 


M.  k  W.  409;  and  cawM  cited,  411  ; 
8  L.  J.  Ex.  31  ;  Mantling  v.  Bai- 
ley, (1848)  2  Ex.  45;  18  L.  J.  Ex. 
77;  Kx  p.  Llnyd,  (1834)  1  Mont.  & 
Ayr.  4'.i4  ;  3  L.  J.  N.  S.  Bkry.  108 ; 
lliirty.  Jlorton,  (1833)  .5  B.&  Ad.  715; 
3L.J.N.S.  K.  B.  41;  Sug.  Hthed- 
33  ;  WUOhtar  x.  Coltrrll,  (1853)  1  E. 
k  B.  674;  22  L.  J.  Q.  B.  177; 
Motiti  V.  lianui,  1901,  1  K.  B.  ^at 
p.  207  ;  70  L.  J.  K.  B.  225  ;  Mather 
T.  Fratrr,  (1856)  2  K.  &  J.  530  ;    25 
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Separate  payment  for  timLer  by  the  purchaser,  if  intendoJ,     Chap.  IV. 
must  bo  provided  for  by  the  conditions  (j/).     The  effect  of 


the  general  condition  lias  been  held  to  be  destroyed,  as  to 
lots  A.  and  B.,  by  a  partiiulai*  ptatenient  being  appended  to 
the  descriptions  of  lots  C.  and  D.,  that  the  timber  on  tlo^m 
was  to  be  paid  for  (//). 

Tlio  expression  "  timber,"  which  means  trees  fit  to  be  used  A  "to  ^hnt  is 
in  building  and  repairing  houses  (/),  includes  oak,  elm,  and 
Qsh,  everywhere ;  and,  by  local  custom,  beech  (/.),  and  various 
other  trees,  even  trees  whiih  are  primarily  fruit  trees,  as 
cherry,  chestnut,  and  walnut  (/) ;  no  wood,  however,  is  timber 
until  of  twenty  years'  growth  (w).  As  a  general  rule,  pollards 
seem  not  to  bo  timber;  if  sound,  however,  they  may  bo 
timber  by  local  custom.  A  grant  of  "  timber  and  timber-like  Timber-like 
trees  "  includes  not  only  ordinary  timber,  and  such  trees  as 
by  local  custom  are  considered  timber,  but  even  "  thinnings," 
and  the  right  of  determining  what  are  proper  thinnings  («)  ; 
BO  also  it  seems  to  include  sound  pollards  (o).  An  excep- 
tion in  a  lease  of  "  all  timber  and  other  trees,  but  not  the 
annual  fruit  tliereof,"  would  seem  not  to  include  garden  or 
orchard  fruit  trees,  unless  by  local  custom  {p)  ;  the  term 
"  fruit  "  being  considered  to  refer  to  the  mast  of  timber  trees. 


L.  J.  Ch.  3C1  ;    nutehutton  v.  Kn,,,  (1731)  2  P.  "W'.  006;    see  Cmig,   II 

(1857)  23   Btav.  413;    20  L.  J.  Ch.  tt  $eq. 

457;     Hxlry   v.    llammmlfii,    (18G1)  {m]   Fosttr  x.  Ixonnrd,  [\b?>'2)  Cr.t. 

3  D.  F.  &  J.  687  ;  30  L.  J.  Ch.  771  ;  Eliz.  1.     As  to  what  arc  and  what 

Jiotfd  y.  S/tonoek,   (1867)   5  Eq.  72;  arc  not  timber  trcw,  see //oiiyiroorf  v. 

37  L.  J.  Cli.  144  ;    J'uniery.  CamaoH,  II.,  (1874)  18  E«i.  306  ;  43  L.  J.  Cli. 

(1870)  L.  R.  5  Q.  R.  306  ;    39  L.  J.  652;  Dunn  v.  Jiri/an,  (1872    7  I.  R. 

Q.  B.  125  ;  and  bcc  inf.  p.  243  ft  teq.,  Eq.     143  ;     I)a»h\cood    v.    Maguinc, 

M  to  Toluatiun.  18'Jl,  3  Ch.  300  ;  GO  L.  J.  Ch.  800. 

(?)  Suff.  14th  «1.  32.    See  77i-/<7i«-  (">  Gordon  v.  Woodford,  (1859)  27 

*<m  V.  CVoifM,  (1808;  15  Ve«.  516.  Bcav.  603  ;  29  L.  J.  Ch.  222. 

ik\    Ui^n...      ^    rt  (o)  ;?«AAf«  V. /f.iar*.  (1803)  Wood- 

\n)  Jliggxnson  T.  Clovrt,  tup.  *                                     <  \         i 

,.,  „.      „  ..         .          '  faU,  17th  ed.  691  ;    and  8ce  Duke  of 

(.)  WoodfaU.  l.th  ed.  693.  ^.^^^^^^^  ^    j.^,^,^  ^,.3,^  ,  P.  W.  at 

(A)  Auhrff  V.  FUArr,  (1809)  10  Ea.  p.  C06. 

446;    Datftuood  v.  Magnine,  1891,3  (^;  BuUm    r.    Drnmng,    (1826)    5 

Ch.  306  ;  60  L.  J.  Ch.  809.  jj    4  q    543  ;    4   L.  J.  O.  S.  K.  B. 

(/)    Dukt    of     Chandoi    v.     Tn\hot,  314. 

P.       vol  .  T.  1. 
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dup.  IV.         Wlioro,  on  tlio  sftlo  of  intcrniixod  f roeliolJ  and  copyhold 

-  land,  it   was  |>rovi»ltHl,   that    tho   punhnsor   should    not   be 

l^i^ait      .ntltl.tl   to   luivo   tlio   quantitioa  or  boundark's  of  tho  two 

utvlrr.v,a.       (.,.mr,M,  dUtinifiiijihod,  and  ho  waa  to  pny  a  specified  sum 

ditiotv*,  c  '  I 

i»nutfh  pur.  f^,j.  tiiQ  timber,  this  was  licld  to  bind  him  to  tho  purchase 
L**t.  n..  nghi  without  an  abatement,  though  tho  boundaries  not  being 
lofoUii.  ilistiupui»hable,  he  could  not  full  a  single  tree.  And  in 
anotluT  case,  arising  under  the  sarao  conditions,  there  was  a 
like  decision,  though  the  entire  lot  was  shown  to  be  copyhold ; 
the  Court  holding  that  tho  contract  was  entire,  and  tliat  thero 
waa  often  niucli  value  and  enjoyment  in  tho  possession  of 
trooa  apart  from  their  selling  value  aa  timber  (7). 

MUdwcrip-  It  is  a  common  condition,  upon  a  sale  by  auction,  and  often 

upon  a  sale  by  private  contract,  tliat  any  misdescription,  mis- 
take, or  error  in  the  particulars,  either  way,  shall  not  avoid 
the  sale,  but  shall  be  tho  subject  of  compensation  ;  and  the 
cHDudition  usually  proceeds  to  fix  tho  mode  in  which  llio 
amount  of  compensation  shall  bo  settled  (/•). 


tkw. 


cxUiuLi  to. 


Whtt  it  .Such  a  condition,  so  far  as  it  affects  the  vendor's  riglit  to 

sp<^(ifio  performance,  must  be  takeu  to  contemplate  and 
pro>"ide  for  o/j/y  such  misdescription,  mistake,  or  en*or,  as,  in 
the  absence  of  tho  condition,  would  be  a  groimd  for  avoiding 
the  contract  (*)  ;  but,  notwithstanding  the  condition,  the  mis- 
statement, if  wilful  or  designed,  as  it  amounts  to  fraud,  will 
render  the  contract  voidable  at  tho  option  of  the  purchaser ; 
and,  if  it  arise  simply  from  negligence,  will  disentitle  the 
vendor  to  specifif'  performance,  if  the  error  is  not  a  fair 
subject  for  compensation  (7). 

!q)   Or^ttf  T.  Ijitrrmcf,  and   Cro*u  (IS.SG)   22  Bcnr.   .510.     In  Orant;e  to 

T.    AVrti/,   (1862,    0    lU.    462,    469;  jrn^Ar,  (ISH-'j)  64  L.  J.  Ch.  690,  and 

cf.    ftaictcn   T.    Hr%ntkmutH,  (1860)   3  Hoiirtie   v.    London    Land   Co.,   (1886) 

Mar.  ft  O.  63.  W.   N.   109,   Bacon,   V.-C,  rcfjued 

(r)  8c«   thin   condition   di*rti<wrd,  tho  Tcndor  the  benefit  of  the  condi- 

<»/.  p.  880,      Aa  to  ita  effect  afttr  tion,  which  was  in  the  ordinary  form 

mrnpletion,  ae«  m/.  p.  812.  that  compensation  should  bo  given 

(«;   L**lu  T.  TompMm,  (1861)  9  Ha.  or  allowed, 
at  p.  273;  20  L.  J.  Ch.  6G1  ;  and  {()  Sug.  14th  ed.  28.     Jleyxcood  v. 

ec€  and  cooaider  Jloy  t.  SmytMf$,  Mallaliai,  (1883)  26  Ch.  D.  367:  63 
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In  tho  absence  of  any  condition,  where  there  was  a  mistake     Chap-  IV. 
made  in  grood  faitli  in  a  matter  essential  to  the  contract,  an  — — — — ;— 

•       r»  1   -  -  A  Material  mis- 

estate  being  inadvertently  stated  to  contam  21,<o0  acres,  description, 
•vvhcrcas  it  contained  only  half  that  quantity  (it),  the  Court 
refused  oven  the  purchaser's  suit  fur  specific  performance, 
holding  it  not  a  case  for  compensation,  but  for  avoiding  the 
contract  altogether.  Tho  rule  seems  now  to  depend  on  tho 
principle  that  the  Court  will  not  make  a  new  contract  by 
compelling  a  purchaser  to  take  the  property  witli  compensa- 
tion when  it  is  substantially  different  from  what  lie  was 
induced  by  the  representations  made  to  him,  whether  fraudu- 
lent or  not,  to  belifve  tliut  he  was  purchasing  (./•).  In  such  a 
case  the  contract  will  be  set  aside  in  ioto  (y).  But  where  tlie 
misdescription  is  as  to  a  comparatively  small  and  unimportant 
part  of  tho  property  purchased,  specific  performance  will  be 
decreed,  at  the  instance  of  tlie  vendor,  subject  to  com- 
pensation (y). 

And  where  a  vendor,  who  has  tho  means  of  knowledge.  Or  caused  by 

.,.,,.  .       pross  negli- 

and  is  bound  to  use  due  diligence,  misdescribes  Ins  property  gcnce. 
in  any  important  particular,  it  seems  probable  that  the  facts 
would   in  themselves  be  deemed   conclusive   evidence  of   a 
fraudulent  intention  {z) ;  e.g.,  a  statement  that  the  estate  was 

I..  J.  Ch.  492  ;  Fry,  4th  cd.  ss.  1-239  4   L.  J.  N.  S.  C.  V.  CG  ;  Re  Faiccett 

0t  sfq.     And  boo  JU  Tcrnj  ami  Whitf,  and  Jfolnun,    (1889)   42  Ch.  D.   150; 

(188G)  32  Ch.  D.   14,   28  ;  55  L.  J.  68  L.  J.  Cli.  763  :  and  bcc  /.;<-o/«  t. 

.T.  Ch.  345  ;  Re  nurlbalt  and  Chaytor,  RereU,  1900,  2  Ch.  858  ;  69  L.  J.  Ch. 

(1888)  57  L.  J.  Ch.  421,  879. 

(m)    Earl    of   Durham    v.    Lfgard,  (y)  Torrance  y.  Bolton,  (X^'t'l]  %  Ch. 

(1866)  34   Boav.  611;  34   L.J.  Cli.  118;  42  L.  J.  Ch.  177;   Gardiner  v. 

689;  and  see  Price  v.  Xorth,  (1837)  Tate,   (187C)   Ir.   R.    10  C.  L.  460; 

2  Y.  k  C.  620;  7  L.  J.  N.  S.  Ex.  Eq.  Arnold  v.  A.,  (1880)  14  Ch.  D.  270  ; 

9,  where,  hom-evcr,  tlicro  was  aeon-  Tuh/ord  v.  Richards,  (1853)  17  Boav. 

dition    for    compcnxatiun  ;    but    boo  96  ;  22  L.  J.  Ch.  559  ;  Stcaisland  v. 

Cordingley  v.   Cheruhorough,  (1862)4  Dearsley,   (1861)   29    Boav.   430;    30 

D.  F.  k  J.  379  :  31   L.  J.  Ch.  617  :  L.J.  Ch.  652  ;  Re  Bracer  and  Ilankm, 

MeKmzxe  v.  Ilrtketh,  (1877)  7  Ch.  D.  (1899  80  L.  T.  127  ;  and  seo  notes  to 

675;  47  L.  J.  Ch.  231  ;  and  E'lglith  Selon  v.   Slade,   2   Wh.    &  T.  L.  C. 

T.   Murray,   (1884)  49  L.  T.  35;  32  7th  ed.  475,  and  inf.  p.  1086. 
W.  R.  84.  (:)  Seo  Sug.    14th  cd.   23  et  *<■<!.  ; 

(x)  Sug.    14th   cd.    31;    Flight   v.  Brctcnlit  r.  Campbell,  (18S0)  6  A.  C. 

Borth,  (1834)  1  Bing.  N.  C.  870,  377  ;  925. 

I.  2 
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Ouip.  ly.     obout  ono  milo  from  Ilorslmm,  wlien  in  fact  it  was  upwards 

^*^-^-       of  throo  milee  distant  (a) ;  so  a  material  misstatement,  upon 

the  sale  of  a  liouso,  as  to  the  amount  of  the  ground  rent  {h)  ; 

and   a   description   of   dilapidated  property   os  "good   and 

Bubstautittl  but  unfinislied  buildings"  ('). 

PuTrhM<T  But  a  sale  of  property  merely  by  its  usual  and  known 

iuElbyT^  dfscription,  without  alteration,  addition,  or   comment,  will 
?^^  .  bind   tho   purchaser,  though   such   description  may  in  fact 

nuuirmgood  accidentally  mislead  him;  for  instance,  where  a  house  long 
'*****■  kno\^Ti  and  rated  as  No.  '10,  Regency  Square,  Brighton,  was 

b*)\d  in  London  by  auction  by  that  description,  and  tlio  pur- 
chaser bought  it  without  previous  inquiry,  and  then  found 
tliat  it  was  not  actually  in  tho  square,  but  in  a  side  street, 
commanding  no  sea  view,  and  was  a  smaller  house  than  the 
bouses  in  the  square,  ho  wa-  li.M  by  Sir  Jaiues  Parker,  V.-C, 
to  his  bargain  ('/). 

Rrmark*  on         lu  this  casc  there  was  tliat  degree  of   apparent  hardship 
Lrlu,k'  ""^   mistake   which   might,    without  much   difTiculty,   have 

induc<-d  tlio  Court  to  decline  to  exercise  its  discretionary  juris- 
diction ;  but  tho  decision,  it  is  submitted,  was  correct.  It  was, 
no  doubt,  a  liardship  upon  tho  purchaser  to  be  obliged  to  take 
prop<^rty  of  a  less  valuable  kind  than  that  which  he  fancied  he 
was  buying;  but  it  might  have  been  an  equal  or  greater 
hardsliip  on  the  vendor  to  throw  the  property  back  upon  his 
hands,  and  so  to  deprive  him  of  tho  advantage  of  those  bid- 
dings made  in  good  faith  at  tho  auction,  which  immediately 
preceded  the  bidding  upon  which  the  house  was  knocked  down 
to  the  purchaser.  If  a  man  chooses  to  enter  a  jmblic  saleroom, 
and  to  bid  for  property  without  previous  inquiry,  and  there- 
fore evidently  not  with  a  view  to  personal  occupation,  but  as  a 

(a)  Duke    of   Sor/olk    T.    Worthy,  prmcnil,   ft   mi'^''tatonii^nt    as   to   tho 

(1B08)  1  Camp.  337.  rtatr-  of  rrpair.-*  would  seem  to  be  a 

(*)  M\IU  V.  Oi/rfy.  (1834;  6  C.  &  P.  matter  for  cf.mpcnsation  in  Equity  : 

728  ;  6  Tjmr.  671  ;  4  L.  J.  Ex.  168.  Ihjn-  v.  Ucrgrarr,  (1806)  10  Vcs.  605, 

(r)  RtAiHHm  T.  Mutyrorf,   flS38)  8  508. 

C.  4  P.  469:    Loyf$  T.   nuthrrford,  (//)   White  y.  Bradihatc,  (1852)  16 

(1809)  Sag.   14th  cd.   331  ;    but,  in  Jur.  738. 
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mere  speculative  investment,  relying  on  his  owti  imperfect     CJap.  IV. 

knowledge  or  recollection  of  its  particular  features,  and  then  

finds  that  he  has  made  a  mistake,  all  that  can  be  said  is,  "  qui 
rult  (itvipi,  lUcipiatnry  If,  however,  the  advertisement  or 
particulars  had  contained  any  reference  to  Kegeney  Square  as 
possessing  those  peculiar  advantages — such  as  a  sea  view — 
which,  though  enjoyed  by  the  houses  generally,  were  not 
enjoyed  by  Xo.  39  in  particular,  suth  reference,  though 
strictly  correct  in  fact,  would  probably  have  been  held  to 
savour  sufficiently  of  deception  to  deprive  the  vendor  of  the 
assistance  of  the  Court. 

"SVhere  a  house  kno\^Ti  as  No.  o8,  Pall  Mall,  but  which  in  Stanton  t. 

.  ,      Tatter$aU 

fact  was  built  at  the  back  of  No.  57,  and  communicated  with  distiDfenmbed. 

the  street   merely  by  a  passage,  was  sold  by  auction,  not 

merely  as  "  No.  58,  Tall  Mall,"  but  as  "  No.  58,  on  the  north 

aide  0/  Pall  Mall,  opposite  Marlborouyh  Ilouse"  the  Court  held 

the  case  to  be  one  of  misdescription,  and  not  to  fall  within  the 

authority  of  the  Regency  Square  case  (<) ;  and  the  cases  seem 

to  be  distinguishable  on  this  ^"ound,  viz.,  that  in  the  former 

there  was  a  mere  description  of  the  property  in  those  terms  in 

which  alone  it  covdd  be  properiy  described  ;  whereas,  in  the 

latter,  the  ordinary  description  was  so  amplified,  as  apparently 

to   involve   an   assertion   by  the  vendor  that   the   premises 

actually  occupied  a  specified  desirable  locality. 

If  the  intending  purchaser  examines  the  propertv  in  person  •'^  >'  ^^  *<*** 

"^  ^  .'  a<.-curacy  of 

or  by  hi.^  agents,  he  cannot,  in  the  absence  of  diivct  fraud,  particuLirs. 
contend  that  he  is  deceived  by  the  representations  of  the 
vendor  as  to  anj'  point  upon  which  he  has  thus  tested  their 
accuracy  (/)  ;  but  if  the  misrepresentation  is  of  such  a 
nature  as  not  to  be  apparent  on  a  personal  inspection,  and  the 
purchaser  relies  upon  it,  the  mere  fact  of  liis  having  examined 
the  property  does  not  necessarily  make  the  contract  binding 

(#)  St<tHtv»   V.    Tattmall,  (1863)   1  Chpham   t.  SMllito,   (1844)   7   BcMx. 

8m.  &  O.  529.  at  p.  U?;  a,nd  Jntnint/i  v.  Broufhlom, 

.(/)  See  Attvood  v.  5i«<i;/,   (1838)  (1664;  6  D.  M.  k  G.  126;  23  L.  J 

e  C.  &  F.  232  :  we  the  jud^meot  in  Ch.  999. 
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Ckap-  !▼•     wpon  Wni  i'j)  '  ^^^  ^  ^^  ""5"  *l^f*^°^  ^^  "°  action  to  rescind  a 
^^-  '•       oontrtict  on  the  ground  of   misrepresentation  tliat  the  pur- 
chaser raiglit  with  reosonablo  diligence  have  ascertained  that 
the  statements  were  untrue  [/»). 

Independently  of  fraud,  however,  nnd  on  the  more  ground 
of  the  materiality  of  the  misdescription,  the  usual  condition 
as  to  comi>ensation  will  not  entitle  tlio  vendor  to  enforce  the 
contract  against  an  unwilling  purchaser  («)  in  the  following 
oases,  viz. : — 

Int.  "WHiero  tlio  property  is  not  of  the  samo  description  as 
it  oppoars  to  bo  in  the  particulars ;  as  where  long  leasehold  is 
described  as  freehold  (k) ;  or  copyhold  is  described  as  free- 
hold (/) ;  unless,  by  reason  of  the  fine,  &c.,  being  fixed  and 
nominal,  and  the  right  to  minerals  and  timber  being  in  the 
tenant,  the  customary  tenure  is  in  fact  e«iuivalent  to  free- 
hold (hi),  or  it  is  customary  freehold  («)  ;  or  where  land 
which  was  formerly  copyhold  and  has  boon  enfranchised,  but 
remains  subj«'ct  to  the  rights  of  the  lord  in  respect  of  minei-als, 
is  described  as  freehold  (")  ;  or  where  an  underlease  is  sold  as 
an  original  lease  (/>)  ;  or  where,  upon  tho  sale  of  an  estate 
let  on  lease  ot  a  rack  rent,  such  rent  is  described  as  a  ground 
rent  (7) ;  or  where  the  occupation  rent  is  overstated,  or  so  stated 


Crnut^  of 
nxAtrnal  mu- 
dowmptiuo. 


pr.prrtr  t4 
ot  ditfrivot 
Datorv; 


(yj  nrnny  r.  JTatuofk,  (1870)  6  Ch. 
1 ;  Brtxcrr  v.  lirown,  (1884)  28  Ch.  D. 
309  ;  64  L.  J.  Ch.  C0.>. 

(A)  Rfdgrar*  T.  Ilurd,  (1881)  20 
Ch.  D.  1  :  51  L.  J.  Ch.  113. 

(i)  A*  to  tho  right*  of  a  purchaser 
uodCT  nuch  a  conditioQ,  boc  inf. 
p.  1086. 

(i)  See  FrttloH  \,  HfovMf,  (1807) 
14  Vm.  141.  If  cnlargpablo  under 
Coot.  Act,  IHSI,  a.  dti,  it  would,  it 
M«ID«,  b«  treated  a*  freehold. 

(/)  AyU*  r.  Cor,  (1852)  16  Boar. 
23;  Vpperfon  x.  Mul-Mon,  (1871)  C 
Ch.  43C;  40  L.  J.  Oi.  401  ;  and  »oo 
i»/.  p.  10H6. 

(m)  /Vir#  T.  MnriHiay,  (1852)  2  D. 
M.  k  G.  3.39  :  and  in  oach  caac«  tho 
effect  of  the  Copjhold  Act,  1894, 
a.  23.  mu«t  now  be  conxidcrctl. 


(m)  If'athnore  V.  TulUr,  (1888)  6 
T.  L.  R.  58. 

(o)  I'pperton  v.  yiekoUon,  tup.  ; 
Brllnmy  v.  Lebcnham,  1891,  1  Ch. 
412;  60  L.  J.  Ch.  IGG.  But  dlH- 
tingiiifth  Krrr  v.  Paxcuon,  (1858)  25 
Beov.  394  ;  27  L.  J.  Ch.  694,  where 
on  a  oontrnct  for  tho  wile  of  copy- 
holds there  wan  a  ntipulutiun  that 
tho  vendor  nhould  pn>curo  their  cn- 
franchiHcment,  and  it  waA  hold  that 
tho  purrh-tscr  niiiHt  l»o  tukon  to  have 
known  that  on  an  cnfranchi.Hcment 
the  lord  could  ronorro  tho  mineral*, 
and  tliorcforc  tliat  he  could  not 
rescind  on  tho  ground  of  such  a 
remjTvation. 

{p)  See  inf.  p.  lOSG. 

(7)  SUirait  V.  Allitton,  (1815)  1 
Mrr.  20 
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as  to  misleaJ  (r)  ;  or  what  is  described  as  a  freehold  ground     Hiap.  TV. 
rent   is   in  fact   only  a   sum   in  gross  secured  by  personal  ~ — 


covenant  (v)  ;  or  as  where  a  house,  composed  externally  partly 
of  brick  and  partly  of  timber,  and  lath  and  plaster,  is  described 
as  a  brick-built  house  {f). 

2ndly.  AMiero  the  property,  as  described,  is  not  identical  or  not 
witli  tluit  intended  to  be  sold  ;  thus  where  a  vendor,  intending  ' 

to  sell  No.  2  in  a  street,  described  it  as  No.  4,  the  purchaser, 
though  No.  2  was  the  same  description  of  house  as,  and  in 
better  repair  than.  No.  4,  recovered  liis  deposit  at  law  (»). 

3rdly.  "SVliero  a  material  part  of  the   property  described  ormatorial 
has  no  existence,  or  cannot  be  found  (./)  ;  or  where  no  title  wantinp,  or 
can  bo  shown  to  it ;  as  when,  upon  tlie  sale  of   a  leasehold        ^°  ^     ' 
house  and  small  yard  adjoining,  the  yard  was  not  included  in 
the  lease,  but  held  from  year  to  year  at  a  separate  rent  (//), 
or  where  the  vendors  had  only  a  title  to  an  undivided  part  of 
a  small  but  material  portion  of  the  property  [z)  ;  or  where  a 
term,  which  in  the  particulars  purports  to  have  twenty-six 
years  to  run,  has,  in  fact,  only  nine  (a] ;  or  where  the  vendor 
has  no  title  to  part  of  the  property  {b). 

4thly.  Wliero  the  misdescription  is  upon  a  point  material  o^  '*^  "l"® 

.  enjovment  ia 

to  tlie  duo  enjo^Tuent  of  the  property;  as  wlien,  upon  the  matiriaiiy 
sale  of  a  lease  of  a  house  and  sliop,  tlie  particidars  merol}' 
stated  that  the  lease  contained  a  restriction  against  certiiin 
specified  trades  being  carried  on  upon  the  premises,  whereas 

(r)  Dimmock   v.    Jr,illctt,    (186C)  2  (x)  Jtobinsof,  v.  Mutyrovt,  (1838)  2 

Oh.  21 ;  36  L.  J.  Ch.  146  :  but  of.  Mo.  &  R.  02. 

J)«r«t;»r<v.  rA<ir«/<y,  (1880)  54  L.  T.  (y)  Ik,bfll  v.  Ilutchinton,   (1835)  3 

372  :  34  W.  R.  390.  A.  &  E.  355  ;  4  L.  J.  N.  S.  K.  B. 

(»)  Era»i  V.  Itobim,  (1802)  1  IT.  &  201. 

C.  302  ;  31  L.  J.  Ex.  465.  (.-)  Arnold  y.  A.,  (1880)  14  Ch.  D. 

{t)  rvxcfU  T.   IhubbU,  (1832)  Sug.  270;    Jacoh*   v.  ruvfU,    1900,  2   Oi. 

14th  cd.  29  ;  and  we  Arnold  v.  A.,  858  ;  69  L.  J.  Cli.  879. 

(1880)  14Ch.  D.  270;  and  iiw^/uA  v.  (,;)  .V,mA   v.    Wvoder$on,   (1885)  52 

Murray,    (1884)    49    L.    T.    35;     32  L.  T.  49  ;  33  W.  R.  201. 

W.  R.  84.  [b]   Re  y,aU  and  I)rnr,   (Ifir'7)   41 

(m)   Lfock  V.  MnlUtt,  (1828)  3  C.  &  Sol.  J.  274  ;  Dtbathdm  v.  S,jubndyf, 

T.  115.  1901,  2  Ch.  98  ;  70  L.  J.  Ch.  625. 
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CWp.  rv.  in  fnct  Bovcral  othci-  trndeB  wcro  forbidden  (r)  ;  so,  whore  the 
im^portv  was  destribod  as  '*  leasehoM  businoss  preniisea,"  and 
tlio  l«us«»,  of  wliiili  inspootion  wns  not  ofTcrod,  imposed  serioufl 
restrictions  upon  the  user  {il) ;  so,  nlso,  whoro  on  the  Bale  of 
the  residue  of  n  term  of  which  twelve  and  a-lialf  years  were 
unexpired,  no  notice  was  taken  of  an  option  on  the  part  of 
the  U\is<>r«  to  determine  tlie  lease  after  five  years  had 
exitired  («)  ;  so,  nlso,  where  upon  the  sale  of  a  piece  of  land 
described  as  "  a  first-rate  building  plot  of  ground,"  no  notice 
wns  taken  of  a  right  of  way  passing  over  it  (/),  or  of  an 
underground  watercourse  which  third  parties  had  liberty  to 
(•pen,  cleanse,  and  repair,  making  satisfaction  for  damage 
thereby  occasioned  {g)  ;  or  where  a  right  to  use  the  kitchen  of 
tJie  tenf'raent  sold  was  not  disclosed  (/i)  ;  or  a  covenant 
materially  restricting  the  user  of  the  land  (/)  ;  or  where  a 
reservoir  and  waterworks  were  described  as  yielding  a  specified 
yearly  rent  exclusively  of  the  land  and  buildings,  and  it  ap- 
peared that  tliis  rent  consisted  of  water  rents  paid  by  the 
occupiers  of  houses  separated  from  tlio  reservoir  by  property 
over  which  the  vendors  had  merely  a  right  of  waterway 
under  a  yearly  licence  (/)  ;  or  where  a  manufactory  in  a  town 
abounding  in  springs  was  described  as  "  well  supplied  with 
water,"  when  in  fact  there  was  only  an  artificial  supply  from 
a  waterworks  company  upon   payment   of   a   heavy  annual 


(f)  Flight  V.  Booth,  (1834)  1  Bing.  newer,  whore  the  condition  waa  on- 

N.  C.  370 ;  4  L.  J.  N.  S.  C.  P.  GO  ;  forced.      As   to  the  importance   of 

MO     VtynoUtM    T.    Bourn,    (1847)    12  Buch   an   oascnient,  see  Goodhart  v. 

Ir.    Ecj.    R.    194,    19G  ;     StanUy   v.  //yr^/,  (1883)  25  Oi.  D.    182;  53  L. 

McGauran,  (1882)  1 1  L.  R.  Ir.  314.  J.  Ch.  219. 

(rf)  Re  iJarU  and  Carry,  (1888)  40  (A)  llryurood    v.    MaUalitu,    (1883) 

Ch.  D.  601  ;  6S  L.  J.  Ch.  143.  25  Ch.  D.  357  ;  53  L.  J.  Ch.  492. 

(#)    WfUn  T,  Saraye,  (1879)  10  Ch.  (i)  Nottingham  Brick  Co.  v.  Butler, 

D.  736;  48  L.  J.  Ch.  239.  (1886)   16  Q.   B.  D.   778;  55  L.  J. 

</)  T*¥^"  »•  Z""^'.  (1838)  4  Bing.  Q.  B.  280  ;  Re  Kb»icorth  and  Tidy, 

N.  C.  463  ;  7  L.  J.  N.  8.  C.  P.  2H2  ;  (1889)  42  Ch.  D.  23  ;  58  L.  J.   Ch. 

•sd  MM  Gxbton  T.  I)'E*t«,  (1843)  2  Y,  066;  Re  Cox  and  yue,   1891,  2  Ch. 

4  C.  C.  C.  542.  109  ;   unletui  Huch  covenant  ha«  been 

(y)  ShaekUton   t.    Snltltfr,    (1847)  waived:   llrpicorth  v.   I'lcklu,   1900, 

1   De  O.   &   8.    609  ;    but    hce  Rt  1  Ch.  108  ;  69  L.  J.  Ch.  65. 

Brewer  and  JIankin,  (1899)  80  L.  T.  (*)  Prict  v.  Macaulay,  (1852)  2  "D. 

127,    the    caae    of    an    ondiscloecd  M.  &  G.  339. 
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rate  (/) ;  or  where  property  is  described  as  "  freehold,"  and  it     Oiap.  iv. 
is  ill  fact  subject  to  undisclosed  restrictive  covenants  {in)  ;  or       ^^^'  '^' 
there  is  a  verbal  misrepresentation  as  to  the  effect  of  restrictive 
covenants  («). 

5thly.    "Where  the  misdescription   as   to   quantity   is   so  or  where 
serious  that  it  is  no  longer  a  fit  subject  for  compensation;  Ij^T^ptk-nw 
as  "where  the  estate  was  said  to  contain  "  14  acres  more  or  ^"^  'I'^^tjtj ; 
less,"  and  it  was  found  to  contain  27  acres  {u) ;  or  where  the 
acreage  was  given  as  21,750  acres,  when  it  was  in  fact  only 
half  that  quantity  (;;) ;  and  there  may  bo  cases  where  from 
the  use  intended  to  be  made  of   the  j^roperty  by  the  pur- 
chaser, or  from  its  being  material  to  the  enjoyment  of  other 
adjoining  property  of  the  purchaser  (y),  or  from  other  cir- 
cumstances, even  a  trifling  deficiency  in  quantity  may  not 
be  a  fit  subject  for  compensation. 

Gtlily.  "Where  tlie  misdescription  is  of  such  a  nature  tliat  o^  amount  of 
the  amount  of  compensation  cannot  be  estimated ;  as  wliere,  cam!ot"b^  '"" 
on  the  sale  of  a  reversion,  expectant  on  the  decease  of  A.  in 
case  he  should  have  no  children,  his  age  was  described  as  G6 
instead  of  64  (/•)  ;  or  where,  on  the  sale  of  a  wood,  the 
particulars  erroneously  stated  that  the  avcrayc  aize  of  the 
timber  approached  50  feet,  the  number  of  trees  not  being 
stated  (v)  ;  or  where  the  particulars  stated  the  premises  to 
be  in  the  joint  occupation  of  A.  and  B.  as  Icwrrs^  when  in 
fact  A.  was  only  assignee  of  the  lease,  and  B.  was  a  mere 

(/)  L^!,la„d  V.   IlHugicorth,    (1860)  (^)  _p^,./    ^y    ^,,,.f^„,^   ^     j^^^. 

2D.F.&J.248;  29  L.  J.  Ch.  611.  (,865)34   Bcav.  611;  34  L.  j!  Ch 

(m)  Seo      I'hilhp.     V.     CaldcUurjh,  689;   but   see    rurdv,„lru   v.    Chrru- 

(1868)  L.   R.  4  Q.  B.   159  ;  38  L.  J.  i„,„,^,  (i862)  4  D.  F.  i>  J.  379  •  31 

Q.  B.  68;  Ciito  v.  Thompson,  (1882)  L  J   Cli    617 

9    Q.    B.    D.    616;    Elli*   v.   liogrrs,  ' ,  I    j'    ,,'      ^     ,.„-.,,     ^     ^ 

(1885)  29  Ch.   D.  6G1  ;  and  AWJ  v!  J^  '^'""^'^  ^-  -^-  (^»^^'  >*  ^lu  D. 

LtucflU*,  1900,  1  Ch.   815  ;  09  L.  J.  " 

Ch.  396  (a  ca«o  where  the  contract  ('")  *''*'^"'<x'<'   v-    Robin;    (1828)    3 

waa  silent  bm  to  comiK-nsution).  ^*'"'   ^   ^-   ^^"^  •    Moo.  &  M.    194  ; 

(».)    n'auton  V.  Cvppard,  1899,  1  Ch.  ""'^  "'^  ''  ^'''  ''•  <^'w<'<'<"'»  (1842)  8  C. 

92  ;  68  L.  J.  Ch.  8.                            "  &  F.  776,  792. 

(o)  /^iVtfv.  .VorM,  (1837)  2  T.&C.  {*)  Lord    Brw>kt    t.    Lounthu-aitf, 

620  ;  7  L.  J.  N.  S.  Ex.  Eq.  9.  (1846;  5  Ha.  298  ;   15  L.  J.  Ch.  332. 


estimated. 
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Cliap.  IV.  joint  occupier  (/) ;  or  wlicro  tlio  right  to  coal  iindor  tho 
^^  ^'  c«tato  wna  »hown  to  bo  in  other  parties,  nnd  no  means  existed 
of  doterniining  its  valued/);  or  where  property  wa« 
de«!ribod  as '*  now  or  late  in  tho  occupation  of  H.  U.  and 
othert,"  and  it  wos  in  fact  subject  to  leases  for  lives  at  low 
rents  wliiih  were  not  disclosed  (x). 

Action  U*«for      Tho  condition  as  to  compensation  usually  provides  that  tho 
^^Ui)!!  ^^    amount  shall  bo  settled  by  arbitration  ;  and,  frequently,  that 
any  dispute  arising  under  tlio  contract  shall  bo  similarly  re- 
ferred.    It  has  been  held  that  an  action  lies  for  breach  of 
such  a  stipulation  (j/). 

Tho  condition  may  (s),  and  should  in  proper  cases  bo  used 
by  vendor  trustees  (a).  Where,  however,  tho  misdescription 
is  negligently  made,  the  Court  will  not  enforce  the  condition 
against  tho  trust  estate,  but  will  leave  the  purchaser  to  his 
remfnly  for  damages,  or  rescission  {b)  ;  and  fi<luciary  vendors 
will  be  liable  to  their  beneficiaries  for  giving  compensation 
for  their  negligent  misdescription  (r). 

Instead  of  the  usual  condition  providing  for  compensation 
in  the  event  of  any  omission  or  niisdcscri[)tion  in  the  par- 
ticulars, a  conditinn  is  frequently  inscHod  that  in  such  a  case  no 
compensation  shall  be  allowed  by  tlio  vendor  {>l).  In  one  case, 
where  land  was  described  as  containing  la.  2r.  8p.,  and  the 


Whtihtr 
use  it. 


Condi  tkm 
that  DO 
romp<<i)«at:oD 
•hall  be 
kllowcd  bjr 
the  vi-n<l(ir. 


{t]  JUJytciy  T,  Gmy,  (1849)  I  M. 
&  O.  109 ;  but  Me  Gruttlt  v.  Peto, 
(1864)  2  S.  &  O.  39 ;  Farebrother  v. 
OtUcH,  (1867)  1  D.  &  J.  602. 

{u)  Smilhton  T.  FotcfU,  (1852)  20 
L.  T,  (O.  S.)  104, 

(r)  Hti^hf*  T.  Jo»<:  (1861)  3  D.  F. 
k  J.  307  ;  31  L.  J.  Ch.  83. 

(>)  Lirimytton  T.  JlaUi,  (IS.SS)  6  E. 
k.  B.  132;  24  L.J.  Q.  B.  209. 

(.-)  mil  T.  JiuekUy,  (1811)  17  Vw. 
394  ;  Tlobicn  r.  Jtfl',  (1939)  2  Bf-nv. 
17  ;  8  L.  J.  N.  S.  Ch.  241  (wilo  by 
mortiiragw)  ;  /?/•  CkifrrUl,  (18«S)  40 
Ch.  D.  46  ;  68  L.  J.  Ch.  263. 

(a)  See  Ihmn  r.  Flood.  (1886)  28 


Ch.  T>.  at  p.  591 ;  r,l  L.  J.  Ch.  370  ; 
1  K.  &  E.  8th  cd.  p.  265 ;  the  condition 
in  iiutcrtcd  in  tho  conditions  of  sale 
proscribed  for  use  in  sales  by  the 
Court  ;  sec  tho  Annual  Practice. 
For  a  contrary  opinion,  sec  1  Dar. 
5th  ed.  p.  46S. 

(A)  Jfhtff  V.  Cuddon,  (1842)  8  CI. 
&  F.  at  p.  798. 

U)  Tomlin  T.  Liiee,  (1889)  43  Ch. 
D.  191  ;  59  L.  J.  Ch.  ICJ,  which  see 
as  to  the  measure  of  liaMIity  in  such 
cases. 

(d/  Sec  the  ca-ses  on  this  condition 
discussed,  Jacob$  v.  Baell,  1900,  2 
Ch.  858  :  62  L.  J.  Ch.  879. 
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vendor  showed  a  title  to  only  3r.  24p.,  it  was  held  that,  under     n>ap.  iv. 
Buch  a  condition,  the  purchaser  was  bound  to  complete  -vsith-  


out  compensation  {e).  And  whore,  by  an  unintentional  error, 
land  was  stated  to  contain  7,6s;j  square  yards,  but  in  fact 
contained  only  4,350  square  yards,  and  the  purchaser,  not- 
withstanding the  conditions,  insisted  on  compensation,  though 
the  vendor  offered  to  vacate  the  sale,  specific  performance  was 
decreed  at  the  suit  of  the  pui-chaser,  but  upon  payment  of  the 
whole  of  the  purchase-money  and  costs  (/).  But  such  a 
condition,  if  rt-lied  on  by  a  vendor  seeking  to  enforce 
specific  porformance,  applies  only  to  trivial  errors  ;  and 
does  not  preclude  a  purchaser  from  his  right  to  compen- 
sation for  a  material  deficiency  in  the  quantity  stated,  as 
where  the  property  Avas  stated  to  contain  753  square  yards, 
but  in  fact  contained  only  573  square  yards  (g)  ;  or  from 
avoiding  the  contract  where  the  misdescription  is  of  such  a 
nature  as  not  to  be  a  fit  subject  for  compensation. 

In  the  absence  of  stipulation,  a  vendor  is  bound  to  produce  Verification 
the  originals  of  all  deeds  and  other  instruments  necessary  to 
verify  the  abstract  (A),  except  copies  of  court  rolls,  and  such 
instruments  as  are  upon  record  (/),  or  have  been  lost  (k)  or  de- 
stroyed ;  as  respects  all  of  the  latteil  he  may  verify  his  abstract 
by  secondary  evidence  (/) ;  he  must,  however,  as  a  general  rule, 
in  order  to  render  copies  admissible  in  evidence,  prove  the 
execution,  and  delivery  of  the  originals  (/;/) ;  which,  when  deeds 

(«)  Kieoll  T.  Chamben,   (1852)    11  tends  to  deeds  inrolled  merely  for  safe 

0.  B.  996;  21  L.  J.  C.  P.  o4  ;  and  custody,  and  not  under  any  statutory 

Wb6  Lethbridge  v.  Kirkmau,   (185o)  2  provision;  9  Jarm.  Conv.  3rd  ed.  by 

Jur.  N.  S.  372  ;  25  L.  J.  Q.  B.  89,  Sweet,  10. 

(/)     Cordinglfy    v.     Chee$fborough,  [k)    Harvey    T.    Philips,     (1743)     2 

(1862)  4  D.  F.  &  J.  379  ;  31  L.  J.  Atk.   541  ;  as  to  what  is  sufficient 

Ch.  617;  Jif  Terry  and  JFhitr,  {ISSG)  evidence   of   loss,   eee   inf.    p.    349, 

32  Ch.  D.  14  ;  55  L.  J.  Ch.  345.  n.  {y). 

{y)   Whittemore  v.  W'.,  (1869)  8  Eq.  (/)  As  to  what  secondary  evidence 

603  ;  38  L.  J.  Ch.  17.  i.s  sufficient,  soc  lie  Halifax  and  Jf'ood, 

(A)  Berry  v.   Youny,  (1788)  2  Esp.  (1899,  79  L.  T.  536;  and  inf.  pp.  349, 

640,  n.  ;  Sag.  14th  ed.  447.  350. 

(0   Cooper  V.   Emery,   (1844)  1   Th.  (m)  Bryant  v.  Butk,  (1827)  4  Rus. 

388;    13  L.  J.  N.  S.  Ch.  275.     It  1.     See,  however,  as  to    this,  inf. 

seems  doubtful  whether  the  rule  ex-  p.  349. 


t 
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Clup.  IV.     arc  lost  ftnd  tbo  witneefcs  aro  imknown,  is  often  au  insuperable 

'—^ —  difficulty.     Fornierlv,  tho  vendor,  in  the  absence  of  stipula- 

prvductioo.  *>^"'  J""l  ^*^  ^"r  tlio  cost  of  pnxlurlion,  wlu'tluT  tbe  documents 
were  in  his  j>08session  or  not ;  but  by  the  Conv.  Act,  IbSl  (;j)» 
tho  oxjK'nses  of  tlio  production  and  inspection  of  all  Acta  of 
rurlianiont,  inclosuro  awards,  records^  proceedings  of  courts, 
court  rolls,  deeds,  wills,  probntos,  letters  of  administration, 
and  tithcr  documents,  jml  in  f/u-  nii'lvr\^  p(isKi\s.sioii,  arc  thrown 
on  the  purcliaser. 

Afknr.wi..!^'-  "NMien  tho  sale  is  completed,  the  purchaser,  if  he  cannot 
have  the  original  title  deeds,  is  entitled  to  nu  acknow- 
ledgment for  protluction,  and,  at  his  own  expense,  to 
attested  copies  of  tho  originals  (o)  ;  this  right,  however, 
does  not  seem  to  extend  to  old  deeds  not  necessary  to  make 
atitle(;;);  or  to  copies  of  court  roll  (7),  or  instruments 
on  record  (r) ;  or  to  documents  used  merely  as  negative 
evidence  (»).  The  Y.  &  V.  Act,  1S74,  s.  2  (3),  provides  that 
in  tho  comj)letion  of  any  contract  of  sale  of  /and  (.sa)  made 
after  1874,  and  subject  to  any  stipulation  to  the  contrary,  the 

(n)  8.  3  (6).     Thin  gub-scction  does  tion  only  relates  to  documents  which 

not  rolirre  the  vendor  from  the  duty  tho  vendor  has  not  in  his  possession, 

to    fumihh    a    roropltto   ubKtract  of  but  of  which  he  can  procure  prodao- 

title:   Jif  Johnton  and  Twixn,  (1885)  tion  ;  and  therefore,  if  there  are  any 

30  Ch.  D.  42  ;  64  L.  J.  Ch.  889  ;  He  documents  of  which  he  cannot  obtain 

Mocdjf  and   Yatet,  (1886)  30  Ch.  D.  production,  he  must  specially  protect 

344;    64  L.  J.   Ch.  886;    lie  Stam-  himnelf ;  steWolst.  B.  &  C.  8th  ed. 

ford,  Ac  Co.  nud  Kniijht,  1000,  1  C\\.  p.  24  ;   lie  llaUfax  and  Wood,  (1899) 

287  ;  69   L.  J.   Ch.    127  ;   or  from  79  L.  T.  636. 

hi«  limbility  to  hand   over  tho  titlo  (")  Conv.  Act,   1881,  s.  3  (6).     As 

deeds  on  completion  at  his  own  ex-  to  the  old  law,  tec  Houghton  \.  Jewell, 

pen*o:  Re  Ituthtj  and  Jrtton,  IS'JS,  I  (1808)    15   Ves.    176;    and    see   inf. 

Ch.  419;  67  L.  J.  Ch.  218;  but  only  p.  093. 

fn»m  the  exi>cn!«e,  when  he  hiw  fur-  (p)  Sec  Dare  v.    Tuektr,   (1801)  6 

nitihrd   ■  complete  nb^tra^■t,  of  prr^-  Ve«.   460;    Offtn   \.    Jlarman,    (1869) 

daring  docnroentM  not  in  his  poHses-  29  L.  J.  Ch.  307  ;   I  Do  O.  F.  &  J. 

■ion,  cTcn  if  ^instituting  tlic  root  of  25.'). 

title:  R*  Stuart  and  Stadon,  1896,   2  (7)   Cooprr  v.   Enitrtj,  (1844)  1  ITi. 

Ch.  328  ;  66  L.  J.  Ch.  576,  and  in-  388;  13  L.  J.  N.  8.  Ch.  275  ;  Re  Agg- 

eluding  documents  in  the  cnxtody  of  Gardner,   (1884)   25  Ch.  D.  600;  63 

his  mortfmgee*:   Rf  Wtllttt  and  Ar-  L.  J.  Ch.  317. 

gtnts,  (I.S89)  W.  N.  66  ;  60  L.  T.  735,  (r)  See  •«/.  Chap.  XIII.  s.  7. 

for  the  purpose  merely  of  verifying  (i)  1  Uayes'  Conv.  .5th  ed.  673. 

it.     It  8e«aas,  too,  that  the  sub-sec-  (m)  See  tup.  p.  122,  n.  (r). 
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inability  of  tlie  vendor  to  furnish  the  purchaser  witli  a  legal     Cliap.  IV. 
covenant  to  produce  and  furnish  copies  of  documents  of  title,  '■ — '■ — 


is  not  to  be  an  objection  to  title,  in  case  the  purchaser  will, 
on  the  completion  of  the  contract,  have  an  equitable  right  to 
the  production  of  such  documents  (/). 

By  the    Conv.   Act,   1881,   an    "  acknowledgment "    of  Statutory 
right    to    production,    the    nature    and    effect    of    which  mvuu. 
are  deGued  by  s.  9,  is,  in  cases  occurring  after  1881,  sub- 
stituted  for   the   old    covenant    for    production.     Such    an 
acknowledgment  binds  the  person  having  possession  of  the 
documents  to  which  it  relates  so  long  only  as  he  has  possession 
thereof.     The  obligation  so  imposed  may  be  enforced,  after 
request  in  writing,  either  by  the  person  to  whom  the  acknow- 
ledgment is  given,  or  by  any  person,  not  being  a  lessee  at  a 
rent,  having  or  claiming  any  estate,  interest,  or  right  through 
or  under  that  person,  or  otherwise  becoming  tlu'ough  or  under 
that  person  interested  in  or  alffcted  by  the  terms    of   any 
document  to  which  the  acknowledgment  relates;  and,  by  the 
same  section,  a  statutory  undertaking  is  substituted  for  the 
ordinary  covenant  for  safe  custody  {u).     Such  acknowledgment 
and  undertaking  must  be   given-  by  the   person   retaining 
possession  of  the  documents.     Where  a  vendor  retains  any  "Wlicro  vmdor 
part  of  an  estate  (r)  to  which  any  documents  of  title  relate  the'csutc. 
,  he  is  entitled  to  retain  sucli  docimients  (y). 


cxpiuso  10  be 


Previously  to  the  V.  &  V.  Act,  1874,  the  attested  copies  At  whose 
and  deed  of  covenant  had  to  bo  prepared  at  the  expense  of  p^'-jJiml 
the  vendor  (z)  ;  now,  in  cases  falling  under  the  V.  &  P.  Act, 
1874,  the  acknowledgment  for  production  which  the  pur- 
chaser can  require  is  to  be  furnished  at  his  expense ;  and  the 
vendor  is  only  to  bear  the  expense  of  perusal  and  execution 

{()  Sec  in/.  Chop.  IX.  «.  2.  L.  j.  c^,  543. 

(.)  Ah  to  the  nature  of  statutory  ^^^^  ^    ^  p    ^^^^  j^.^^  ^    ^  (6); 

arknowlclgmentM,  ,^^  i„J.  p.  5.S.  ^^^  ^  ^^^^  ^^^    ^^jj    ^    ^ 

(j-)  Z.'.,  a  frot'hold,   copyliold,   or 

leaaohold  e«tato  ill  land  :  Re  WtlhauiM  (-)  Hough(on   v.   JeictU,   (1808)    15 

and  NeweattU,  1897,  2  Ch.  141;    CG  ^cs.  176. 
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a..p.  IV.     on  and  behalf  of  nnd  by  himself,  and  on  belialf  of  and  by 

*^-^-       newj'NU-y  imrtica  other  thnn  the  purchaser  (n).   By  8.  3  (6)  of 

the  Conv.  Act,  1881,  tlio  expense  of  making  attested  copies 

of  documents  is,  in  the  abseuco  of  stipulation,  thrown  on  the 

prnvhasor. 


Catlodjof 

laloU. 


On  a  sale  in  lots,  it  is  genemlly  requisite  to  provide  for 
t\\o  ultimate  custo<ly  of  the  deeds,  which,  in  the  absence  of 
stipulation,  go  to  the  pun-haser  of  the  lot  largest  in  value  (6); 
or  rather,  it  is  conceived,  to  the  purchaser  whose  aggregate 
purchase-money  of  land,  held  under  the  same  title,  amounts 
to  the  largest  sum.  If,  however,  there  is  any  lot  which  may 
fairly  be  considered  a  principal  lot,  the  purchaser  of  it  is 
usually  made  to  take  the  deeds  and  give  the  usual  statutory 
ar-knowledgment  for  their  production  ;  whore  the  intention  is 
that  they  shall  belong  to  the  purchaser  whose  purchase-money 
amounts  to  the  largest  sum,  it  may  occasionally  be  well  to 
provide  for  the  contingency  of  the  two  largest  purchasers 
buying  to  an  equal  amount.  The  expression  "  largest  lot  " 
in  such  a  condition  means  the  lot  of  largest  superficial 
area  {f>).  Under  a  condition  giving  the  deeds  to  the  pur- 
chaser of  the  "  largest  lot,"  he  is  of  course  entitled  to  them 
as  against  the  purchaser  of  lots  of  a  larger  aggregate  area  {c). 
Such  a  condition  fixes,  by  its  acreage,  though  not  by  name, 
the  lot  which  is  to  carry  with  it  the  right  to  the  deeds. 
"SVlien  the  vender  retains  any  part  of  the  land  to  which  the 
deeds  relate,  ho  is  now,  subject  to  any  stipulation  to  the 
contran,'  in  the  contract,  entitled  to  retain  them  (d). 

Till*-  «&a  Every  condition  intended  to  relieve  the  vendor  from  his 

jTwh nr*  of      ^^.^^^^   ^^^.^  ^^^   liability  to  deduce   a  marketable  title,  and 

(«)S.  2(4).  i*.  lll.n. 

(»)    Sco      GriJUtkM     T.     JTatfhttrd,  (<i)  Sec  inf.  p.  C03  ft  uq. 

(1854)   1  K.  4  J.  »t  p.  19  ;  23  L,  J.  (f)  Soulcr  v,  Jtralf,  (1834)  5  B.  & 

Ch.  967.  Ad.  992;   3  L.  J.  N.  8.  K.  B.  31  ; 

(«•)   .Sfott    T.    Jarkman,     (18fi.5)    21  Dot  T.   Stanicn,  (1836)    1   M.   &  W. 

Bear.   110,  following  a  docinon  of  695,  701;    6  L.  J.  N.  S.  £x.  253; 

Lord  mdos  in  Eennn,r<i  r.  Chri$tie,  OpUrif  t.    Foljomhe,   (1817)    3   Mer. 
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verify  tlio  abstract  by  proper  evidence,  must  be  expressed  in 
plain  and  unambiguous  language  (/).  For  instance,  a  con- 
dition that  he  shall  not  be  bound  to  produce  any  original 
deed  or  other  document  than  those  in  his  possession  and  set 
forth  in  the  absti-aet,  was  held  not  to  relieve  him  from  his 
liability  to  verify  the  abstract ;  fur  non  vomtat  that,  because 
he  has  only  certain  specified  deeds  in  his  possession,  he  cannot 
prove  his  title  (//).  But  in  one  case,  of  more  than  doubtful 
authority,  where  the  contract  provided  that  the  purchaser 
should  admit  the  vendor's  heirship  to  the  last  owner  upon 
a  copy  of  his  pedigree,  nnd  should  not  require  any  further 
evidence,  the  purchaser  was  forced  to  accept  the  title,  though 
the  copy  of  the  pedigree  failed  to  trace  the  heirship  (//) . 


Chap.  rV. 

Sift.  3. 


On   an   agreement   by  a  vendor  to   sell  a  lease  "  as   ho  ApainBt  pro- 
held  the  same  "  for  twenty-eight  years,  a  con<lition  that  the  ies.sor'»  title, 
purchaser  should  not  requii-e  the  lessor's  title,  would  not,  it 
appears,  prevent  him  from  showing  that  the  lease  was  in- 
valid («■).     So  also  in  the  case  of  an  underlease  (A). 


On  nalc  of  an 
underlfa>e ; 


53,  64  ;  UaU  v.  Betty,  (1842)  4 
Man.  &G.  410;  1 1  L.  J.  C.  P.  256; 
h'orthiitgton  v.  JFarrinffton,  (1848) 
6  C.  B.  635;  17  L.  J.  C.  P.  117. 
Tho  nature  of  the  subject-matter  of 
the  contract  may  vary  the  rule,  as 
on  an  ng^recmcnt  to  buy  tho  benefit 
of  a  proposal  fur  a  lease  :  Baxter  v. 
Conolly,  (1820)  1  J.  &  W.  570  ;  and 
see,  aa  to  retttrictive  conditions, 
Lethbridge  v.  Kirkman,  (1855)  2  Jur. 
N.  S.  372;  25  L.  J.  Q.  B.  89;  Stronge 
V.  nauket,  (185G)  2  Jur.  N.  S.  388  ; 
IhUlipi  ▼.  CaldcUugh,  (ISGS;  L.  R. 
4  Q.  B.  159;  38  L.  J.  Q.  B.  68; 
EUit  T.  Roger$,  (1885)  29  Ch.  D. 
661 ;  Kottutgham  Briek  Co.  v.  Butler, 
(1886)  16  Q.  B.  D.  778;  55  L.  J. 
Q.  B.  280 ;  Be  Davit  and  Cat  eg,  (1888) 
40  Cli.  I>.  601  ;  58  L.  J.  Ch.  143. 

(/)  Oibortie  V.  Jfarrey,  (1843)  7 
Jar.  229;  12  L.  J.  N.  S.  Ch.  66; 
and  sec  Clarke  v.  I'auj,  (1827)  3  Rua. 
320  ;  6  L.  J.  (O.  S.)  Ch.  17  ;  J/omji  v. 
Seariley,  (1837)  2  Y.  &  C.  139;    Be 


Marsh  and  Earl  Granville,  (1883)  24 
Ch.  D.  11,  17;  63L.  J.  Ch.  81. 

is)  Southby  V.  Hutt,  (1837)  2  31.  & 
C  207 ;  and  see  Diek  v.  Donald, 
(1827)  1  Bli.  N.  S.  655;  Osborne  t. 
Harvey,  tup.  Tho  effect  of  s.  3  (6) 
of  tho  Conv.  Act,  1 881,  is  not  in  any 
•way  to  abridj^e  tho  liability  of  a 
vendor  to  verify  his  abstract,  but 
merely  to  alter  tho  incidence  of  the 
eii>en8C  of  so  doing.  Seo  n.  (r), 
p. 461. 

{h)  Xath  V.  Browne,  (1863)  9  Jur. 
N.  S.  431;  32  L.J.  Ch.  148;  but 
qu. 

(t)  Seo  Bug.  14th  cd.  369,  and  see 
judgment  in  Shepherd  v.  Keatley, 
(1834)  1  C.  M.  &  R.  127,  128;  3 
L.  J.  N.  S.  Ex.  288  ;  Be  Banitter, 
(1879)  12  Ch.  D.  131  ;  48  L.  J.  Ch. 
837  ;  Be  National  Brorincial  Bank, 
1895,  1  Ch.  at  p.  194  ;  64  L.  J.  Ch. 
255  ;  seo  in/,  p.  ISO. 

(/.  U'addell  y.  Jf'ol/e,  (1874)  L.  R. 
9Q.B.  515;  43L.  J.Q.  B.  139:  and 
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n^%v  IV. 


drac 


nbnl  cut 


Porfloocor* 
riBMof 

partips  who 
prure  to  b« 
la  competent. 


Upon  a  sale  of  an  unJorleasc,  described  Bimply  as  a  lease, 
a  stipulation  tlmt  the  vendor  sliould  not  be  called  upon  to 
prove  his  title,  was  held  to  bo  inoperative  wlicp  it  appeared 
thot  the  original  lease  comprised  other  premises,  and  con- 
tained covenants  embracing  both  properties  and  exposing  the 
purchaaor  to  eviction  through  the  default  of  the  holder  of 
such  other  premises  (/).  And  where  the  interest,  being  an 
underlease,  is  offered  for  sale  "without  intimation  of  the  fact, 
tlie  defect  is  fatal  (///)• 

"SMiero  leaseholds  were  stated  to  bo  sold  "by  order  o! 
the  executors,"  but  were  in  fact  sold  by  the  administrator 
(ie  bom«  noft  of  the  testator  durante  absentia  of  his  next  of 
kin,  the  title  was  not  forced  upon  the  purchaser  (/<)• 

"Where  the  conditions  stated  that  the  property  was  settled 
on  A.  for  life,  with  remainder  to  lier  children,  with  a  trust  for 
sale  on  her  death,  and  that,  the  Bale  being  in  her  lifetime,  the 
children,  their  assigns  or  trustees,  should  join  in  the  con- 
veyance, and  it  appeared  that  the  children  had  settled  their 
shares,  and  their  trustees  had  no  power  to  concur,  the  pur- 
chaser recovered  his  deposit  (o)  ;  and  an  express  agreement 
to  make  a  good  title  has,  at  Law,  been  held  to  bind  the 
vendor  to  remove  defects  in  title,  wliich  were  kno-vs-n  to  both 
parties  at  the  date  of  the  contract,  and  which  were  in  their 
nature  removable  {p). 


•©em/,  p.  1C4.  Sec  now  the  V.  &  p. 
Act,  1974,  «.  2,  and  Conv.  Act,  1881, 
n,  3  ( I ),  an  to  the  title  to  be  shown  on  tho 
Mklc  of  Iraitcholdii  'whether  a  leaAc  or 
tmdcrleaM'  .  A  purchaiwr  of  an  undcr- 
\f%i>f  U  cntitlr-d  to  an  abstract  of  the 
underlcaAc  and  the  dcaling^w  there- 
w.th,  and  an  intending  anderlcMco 
to  an  ab«tmct  r>f  the  Icaiw  under 
which  hi«  le«*or  hold.-* :  Goiliny  v. 
Woot/,  1893,  IQ.  B.39;  (ic«al«oK.  13. 

{t,  BUktr.  Pkxnn,  1947)  3  C.  B. 
97S:  16  L.  J.  C.  B.  150;  mo  F\lUt 
T,  Hooker,  (1819)  3  Ma<l.  193;  Dar- 
lixfloft  T.  IlamilCoH,  (1864)  Kay,  br,0  ; 
23  L.J.  Ch.  1000. 

(m)  MoHtlry  t.   Bo«(M,  (1848)  2  Dc 


G.  &  3.  718  ;  lie  Bryfut  and  MaiUn, 
(1898)  39  Ch.  D.  110.  See  tup. 
p.  130. 

(«)  Wchb  V.  JT.r^y.  (1856)  7  D.  M. 
&  G.  37G  ;  26  L.  J.  Ch.  145;  and 
Bcc,  too,  CrMt  V.  No%ctU,  (1866)  2 
Jur.  N.  S.  836;  26  L.  J.  Ch.  709, 
where  the  condition  did  not  point 
directly  to  the  objection. 

U.,  Mo»Uy  V.  Hid',  (1851)  17  Q.  B. 
91  ;  20  L.  J.  Q.  B.  539 ;  lU  Uiyhett 
and  Bird,  1903,  1  Ch.  287  ;  72  L.  J. 
Ch.  220.  Such  a  Halo  would  now  be 
effected  under  S.  L.  Act,  1890,  B.  16. 

{/>  Bamrtt  V.  Whttler,  (184  V)  7 
M.  tt  W.  364  ;  10  L.  J.  N.  8.  Ex. 
102  ;     Cato    v.    Thomson,   (1882)    9 


PARTICUL-VRS  AND  CONDITIONS.  161 

"Wliere  on  a  sale  of  freelioM  propei-tv  it  was  a  condition  chap.  IV. 
11                                                                    1-        1       11  Sect.  3. 

that  the  title  to  the  benofif.uil  ownersliip  sliould  commence 


...  ..,       I.     A       /^,  ,1  1  1  J    i      WTicre  con- 

with   tlie  will  of  A.   (..,  ami  tlu-   purchaser  was  bonnd  to  tract  not 

aBsume  that  A.  C.  was,  at  the  date  of  his  <leath,  beneficially  ^'^"^'  ^'     ' 
entitled  in   f-e,  when  ho  had,  in  fact,  only  a  contract  for 
purchase,  which  was  not  completed  till  many  years  after- 
wards, it  was  held  that  the  purchaser  was  not  bound  by  the 
condition  (7). 

And  even  whore  there  is  no  misrepresentation,  but  only  a  Mibtako  aj 

.   ,    ,  ,        1       ,>ii  •  ii  ^•A•  distiniruifehfil 

common  mistake  as  to  the  title  appearing  on  the  conditions,  fp,„j  „.i.srf. 
not  only  will  specific  perf..rmance  bo  refused  (r),  but  if  the  P^^-^^nt^iion. 
contract  has  been  completed  the  purchaser  may  recover  liis 
purchase-money  as  paid  under  mistake  of  fact  («). 

In  the  absence  of  express  stipulation,  a  condition  as  to  Recitals 
recitals  being  evidence  would  not,  it  is  conceived,  bind  the 
purchaser  to  accept  recitals  as  evidence  of  conclusions  of 
law(/);  nor  would  it  preclude  the  purchaser  from  proving 
aliunde  the  inaccuracy  of  the  recitals  as  to  matters  of  fact  (u). 
Whether  this  would  be  precluded  even  by  the  expression 
"  conclusive  evidence,"  is  doubtful ;  at  any  rate  such  a 
condition  would  not  avail,  if  the  vendor  know  the  recital 
to  bo  false. 

In  the  completion  of  an^'  contract  for  the  sale  of  land  (r),  in  deeds 

.  ...  ,      twenty  years 

made   after    1874,   and   subject   to   any   stipulation   to   the  old; 
contrary  in  the  contract,  recitals,  statements,  and  descriptions 
of  facts,  matters,  and  parties  contained  in  deeds,  instruments. 
Acts  of  Parliament,  or  statutory  declarations  20  years  old 

Q.    n.    D.    610;    and  see  now   the  D.   779;    45    L.    J.    Ch.   809;    of. 

means  of  gettinpr  rid  of  incumbrances  Cooper    v.    P/nbbt,    (1867)    L.    R.    2 

afforded  by  theConv.  Act,  1S81,  ».  5  ;  H.   L.   149  ;    nnd  bc«  inf.  p.  1061  ft 

JU  a.  S.   R.  Co.  V.  Sondertoh,  (1884)  $rq. 

26  Ch.  D.  788  ;  53  L.  J.  Cb.  445.  V)    9    Janu.    Conv.    3nl    ed.    by 

(q)  IIamttt\\Bak€r,'n'h  20  F>i.  Swt«tt,    4;     Goold   v.     Whitf,    (1854) 

60  ;  45  L.  J.  Ch.  64  ;  and  see  lioyd  v.  Kay,  683. 

l>iek*OM,  (1876)  I.  R.  10  Eq.  239.  («)  DrytdaU  v.  ifnrr,  (1854'   6   I>. 

(r)  Ih/.  p.  1048  et  »tq.  M.  &  G.  103  ;  23  L.  J.  Ch.  513. 

(.)  Jonn  v.  Clifford,  (1876)   3  Qi.  (x)  Scc  w^.  p.  122,  n.  (r\ 

1>.       vol..  I.  M 


16>  rAKTIClTLARS  AND  CY)ND1TI0NS. 

Chap.  IV.     nt  tho  date  of  the  contract,  aro,  unless  and  except  so  f or  aa 


BVO«*  *• 


they  abttll  bo  ]>nn'e<l  to  bo  inaccurate,  to  bo  taken  to  bo 
.fc  '  '  ovidt'nco  of  the  truth  of  such  fa'ts,  matters,  and 
«i  ,  ns  (7) ;  but  tliis  docs  not  bind  tho  i»urcliasor  to 
accept  mero  matters  of  iuferenoo  (s),  nor  does  it  make  sub- 
rocitala  ondonc*'. 

.  f  ! -;!.>r«t*  Under  tho  Conv.  Act,  1881,  s.  '.^  (:j),  a  purchaser  of  any 
property  must  oMurae,  unless  tho  contrary  appears,  that  tho 
,' ""*  recitals  contained  in  the  abstracted  instruments,  of  any  docu- 
ments forming  part  of  tho  title  prior  to  tho  time  fixed,  or 
prescrilx'd,  for  tlie  C(»mmencement  of  title  are  con-ect;  but 
the  section  docs  not  prevent  the  purchaser  from  showing 
aliunde  that  the  title  is  bad  (a). 

A«  t.>  »•■»«  1-  \\'liere  the  evidence  of  some  fact  on  which  the  title 
depends  is  insulBcient,  and   there  are   no  better  means  of 

"'  d,'.'  '^  ris  verification,  it  is  frequently  provided  that  tho  purchaser 
shall  1)0  satisfied  witli  a  statutory  declaration  confirmatory 
of  the  title  in  the  point  in  which  it  is  defective.  If  tho 
declaration  remains  to  be  made,  its  proposed  effect  should  bo 
clearly  ."stated  ;  or  better,  a  draft  of  it  referred  to :  and,  if 
practicable,  tho  proposed  declarant  specified  ;  a  clause  being 
added,  providing  for  tho  substitution  of  some  other  com- 
petent person  in  the  event  of  the  death,  refusal,  or  incapacity 
of  tho  person  so  specified  ;  there  should  be  no  question  as 
to  tho  competency  of  tho  declarant  to  speak  to  the  facts 
"wliich  ho  alleges  {h).  Where,  as  frequently  happens,  the 
declarant  stotes  what  ho  cannot  possibly  know  except  by 
hearsay,  his  declaration  is  of  small  value  as  evidence. 

(r)    V.    ic    r.   Act,    1874,    B.    2.  (1858)  4  C.   B.  N.  S.  20 ;  27  L.  J, 

8m    aa  Ui   thU    ncction,    liollon   r.  C.  P.  210,  where  matters  of  inference 

LomdoH  Sfhool  Board,  (1878)  7  Ch.  D.  were  held  not  in  be  covered  by  the 

766;    47   L.  J.  Ch.  401,   a  deoinion  condition. 

which  \»  not  likcljr  to  be  followed  ;  («)  lie   Cox  and  ytve,  1891,   2  Ch. 

and  MC  Re  ilar$h  and  Enrt  Oranrilfe,  100. 

(1883)  24  Ch.  D.  11  ;  63  L.  J.  Ch.  (h)  See  an  to  thi^,  Xolt  v.  Jiiecard, 

81.  (1850)  22  Beav.  307;  25  L.  J.  ,Ch. 

(i)  8c«      fiiiffifntn      V.      Pripi'ltlpn.  618. 


PARTICULARS  AND  CONDITIONS.  ^'^^ 

A  vendor,  it  is  conceived,  b  bound  to  answer,  to  the  best     C-^ap-  IV. 

'  ...  Sect.  3. 

of  his   information,  all   relevant   questions  put  to  him   in  - — — 

*  J  11  \  tndur  txiund 

respect  to  the  property  which  he  has  oontracted  to  sell,  or  t.,  answer 
the  title  thereto  {r)  ;  unless  the  priiiui  fane  liability  in  tliis  qu^^"u^. 
respect  is  expressly  negativeil  by  the  conditions ;  and  that  a 
condition  that  a  purchaser  shall  be  satisfied  with  certain 
specified  evidence  merely  provides  for  an  assumed  absence  of 
better  evidence ;  and  does  not  enable  the  vendor  to  keep  back 
such  better  evidence  if  ho  actually  has  it,  or  to  withhold  any 
information  which  may  bo  in  his  possession. 

TVliero  a  laree  estate  held  under  several  different  titles  is  Sale  in  lou 
sold  in  lots,  it  is  usually  provided  that  a  purchaser  of  a  lot  un.ler  several 
of  less  than  a  certain  value  shall  not  require  any  title  to  be      *^* 
Bho^^-n  ;  or,  where  the  property  has  been  settled,  shall  only  be 
entitled   to   an  abstract   commencing  with   the   settlement; 
and  where  the  property  has  been  in  settlement  for  a  sufficient 
time,  that  a  statutory  declaration  of  twelve  years'  possession 
under  the  settlement  shall  bo  conclusive  evidence  of  identity 
of  the  parcels.     But  where  the  different  titles  prior  to  the 
settlement  are  shown,  this  condition  as  to  identity  will  not 
preclude  a  purchaser   from   requiring   identification   of  the 
parci'ls  described  in  the  abstract  of  his  lot  prior  to  the  union 
of  titles ;  and  the  purchaser  of  one  lot  will,  in  such  a  case,  be 
entitled  to  abstracts  of  all  the  titles ;  this  must  be  provided 
-  against  by  a  special  condition  {d). 

But  though  mere  general  or  doubtful  expivssions,  suggest-  Condition'^. 
ing,  but  not  specifying,  a  flaw  in  the  vendor  s  title,  may  not  ^in  bind 
bind  the  purchaser  («\  he  is  bound  by  a  clear  (/)  stipidation  P""^  ^'"**^'"- 

(r)  It  U  coneeivcd  that  tlio  prin-  1    Eq.    68,  403 ;    35  L.    J.    Ch.  48, 

dplelaiddovrninforrfv.  ITi//,  (1879)  309;  Re  nanittrr,  (1879)   12  Ch.  D. 

10  Ch.  D.  3C5;  48  L.  J.  Qu  327,  131  ;  48  L.  J.  Ch.  837. 

i«thatercrTque«tionmai«tboi«pooifio.  (/)  SfaloH  v.  Jfapp,  (1846)  2  Coll. 

It  ditos  not  apply  to  burden.-*  which  65G,  562  ;  Fortter  v.  JIo<f<farl,  (1850) 

would  not   appear  on  the  abstract.  15  Q.  B.  155;   19  L.  J.  Q.  B.  340: 

Be©  in/,  p.  338.  n'orlhitipton  v.    n'orrxngUn,  (1848)  5 

(rf)  See  fomw  in  1  K.  i  E.  t^th  od.  C.    B.    635;    17    L.    J.  C.  P.    117; 

276  ;  Farrcr  on  Conditions,  213.  I^thbrut^t  v.  Kirkm<i»,  (185.'>)  2  Jur. 

(#)  See  KJtcor^'v.  JTuhrar.  '1S65)  N.  S.  372  ;  2^  I.   -T.  Q    B.  SO. 

M  2 


164  rARTICULAKs  ANP  f(»M»ITIONS. 

Ch«p.  IV.     SB  to  title,  c.'j.,  an  apn-emont  by  nssig^noes  of   a  bankrupt 

J: to  sell  bU  oetato,  *'  un<l«'r  such  title  as  he  recently  held  the 

Ninio,  nu  alwtraot  of  which  may  bo  seen  "  (tj) ;  or  that  the 
i)urt  hasor  should  only  havf  tho  receijit  and  conveyance  of  A. 
(an  equitable  mortgagee),  and  the  assignees  (//) ;  an  agreement 
by  ordinary  vendors  to  convey  "  such  title  as  they  have 
nx-.-ivcd  from  A.  and  13."  (i) ;  and  a  condition  that  the 
l»un.ha.Hor  should  accept  the  vendor's  title  '*  without  dis- 
pute" (A),  or  should  accept  "such  title  as  the  vendor  has"  (/) ; 
80,  an  agreement  that  the  lessor's  title  shall  '*  not  be  inquired 
into  "  (m),  or  "shall  not  bo  required,  investigated,  or  objected 
to"  («),  has  been  held  to  preclude  objections  ari.sing  on  the 
face  of  documents  procured  by  tho  purchaser  aliunde;  but 
not  if  the  condition  is  merely  directed  apain.st  requisitions, 
and  does  not  preclude  inquiry  in  other  directions  {o} ;  nor 
where  the  vendor  himself  discloses  the  objection  to  the 
title  (;>);  and  the  Court  will  not  force  a  title  where  the 
purchaser  could  at  once  be  tunied  out  of  possession  (<?) ;  so  a 
purcliaser  was  held  bound,  where  a  breach  of  trust,  invali- 


ig)  Fftmt  V.  Wright,  (1819)  4  Mad.  (1865)  L.  Pv.  1  C.  P.  39  ;  Re  JTaediekt 

364  :   liltnkhoni  V.  Fcnrote,  (1881)  29  and  Lipski,  1901,  2  C'h.  at  p.   669; 

W.  U.  237.  70L.  J.  C'h.  811. 

(A)   CrooOT  V.  Booth,   (1863)   1   Dr.  (m)    Jfunif    v.     lientlry,     (1852)    5 

548  ;  22  L.  J.  Ch.  961.  De  O.  k  S.  620  ;    21  L.  J.  Ch.  760  ; 

(i)    W>lmot  V.   jr,ahi*on,   (1827)   6  Ifaddell  v.     U'ol/f,    (1874)    L.   R.   9 

B.  *C.  500;    ^ithuorth  r.  Mounut/,  Q.    B.  515;    43  L.  J.    Q.  B.    139, 

(1863;  9  Ex.  175;  23  L.  J.  Ex.  73.  where    the    word    "  inquiry"    woa 

(k)  Dnke  v.  Harnett,  (1846)  2  Coll.  tnated  as  convertible  with  "  requi- 

337  ;  15  L.  J.  Ch.  173  ;   and  MoUoy  rition."     And  eeo  Re  Xational  J^o- 

T.  Strrnf,  (1838,    I  Dr.   &  Wal.  685  viiirxal    Bank,    S;f-     '"/•     where   the 

(agreement  by  A.  to  lca«c  for  "  tho  earlier  ca«cfl  are  di»cue«c<l. 

longf^t  term  he  could  grant";  ;  and  («)  Re   Xational     Provincial    Bank 

MX  Audrrton  v.  7/i-77i"«,  (1S44)   1  J.  and   Marth,    1895,    1    Ch.    191;    64 

A  L.  718  :    and  Lord  Ht.  Leonards'  L.  J.  Ch.  255. 

remark*,  V.  k  Y.   Uth  ed.  340,  on  'o)  Darlington  v.  Jfimilfon,  (1854) 

Catltll  T.  Corrall,  (183'J)   3  Y.  ii  C.  Kay.  650;    23  L.  J.  Ch.   1000;    Re 

413  ;  9  L.  J.  N.  S.  Ex.  Eq.  37  ;  and  yattonal  I'loiincial  Bank  and  ifanh, 

M«  Cerrall  v.  CatUll,  (1839)  4   M.  &  1895,  1  Ch.  191,  196,  197  ;    64  L.  J. 

W.  734  ;    8  L.  J.  N.  S.  Ex.  225  ;  Ch.  255. 

but  »ro  a!.-*©  6»wiM  t.  £//«,  (1860)  14  {p)  Smith   t.  Robinson,   (1879)    13 

Jur.  682.  Ch.  D.  148  ;  49  L.  J.  Ch.  20. 

(/)   Kri/te    V.    ITeydoH,    '1853)    20  (q)  Re  Seott  and  Alvarez,  188^,  2 

L.  T.  0.  S.  24 »  ;     Ttce<d  t.  2tilh,  Ch.  603  ;  64  L.  J.  Ch.  821. 
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dating  tlie  title,  was  clearly  stated  in  the  conditions  (/) ;  so     Chap.  IV. 

where  a  purchaser  was  precluded  from  oLjec-ting  that  no  pay 

ment  had  been  made  for  twenty  years  of  a  rent  the  suhjeot 
of  sale  is)  ;  and  a  con<lition  Lindinpr  a  purchaser,  if  he  con- 
sidered the  h'gal  estate  out>tanding,  to  bo  at  the  expi-nse  of 
getting  it  in,  was  held  to  throw  on  him  the  risk  of  making 
out  in  whom  the  legal  estate  was  vested  {()  ;  on  a  sale  of 
lan<l  which  had  been  superfluous  land  of  a  railway  company, 
a  stipulation  that  the  purchaser  should  assume  and  admit 
that* everything  (if  anything  were  necessary)  was  done  by  the 
company  to  enable  them  to  sell  the  land  as  superfluous  land, 
was  held  to  preclude  the  piu'clmser  from  objecting  aliumlc 
that  tlio  adjoining  owners  had  not  waive<l  their  right  of  pre- 
emption (</).  And,  as  a  general  rule,  if  facts  are  fully  dis- 
closed, tlieir  legal  effect  need  not  be  stated  {x).  If  a  fact  is 
believed  to  be  true,  and  there  is  a  condition  requiring  it  to  be 
assumed,  it  is  not  necessary  that  the  condition  should  point 
out  the  specific  defect  intended  to  be  covered  (y). 

Even  the  speiial  circumstances  of  the  contract,  indepen-  Special  cir- 
dently  of  express  stipulation,  -may  show  that  no  title  was  oxcludiDg 
intended  to  bo  i»roduced  or  called  for  iz)  ;  and  in  considering  ^^^j^^j^ 
whether  an  objection  to  the  title  is  suflBciently  brought  before 
tliG  purchaser's  notice  by  the  conditions  of  sale,  the  fact  of 
his  being   an   able   and   experienced   member  of  the  legal 
profession  is  not  immaterial  [n)  ;    a  purchaser  must   in   all 

r)  UicfiolU    T.    Corbftt,    (1865)     3  [u]    Bat    v.    Ilamand,    (1679)     12 

D.  J.  4  S.  18.  Cb.  D.  1  ;  48  L.  J.  Oi.  593. 

{.)  Uanktx.  ramHg,{\%h6)&Y..k  (x    Smith   v.    »"«//.,  (1868)   4  Dr. 

B.  659 ;  26  L.  J.  Q.  B.  3T5.  338  ;  28  L.  J.  Ch.  220. 

(t)  Skeernet*    W.    If.  Co.  v.  I'ol*on,  'y)   Jtf    Saudbuch    and    F.dmondtoH, 

(1861)  3  I).  F.  &  J.  36.     But  condi-  1891,   1  Ch.  99  ;    60  L.   J.  Cli.   60. 

tioDB  on  thf  Wile  of  copyhoUlu  that  ^fluro  thi-  purchiisor  wa«  r«]UJred  to 

tho  rcndoni  nlkuuld  ^vc  such  title  vm  UMiinic  that  A.  B.  died  iutctttato  and 

they  then   jKmsoHMyl,  nnd   that    tho  without   an  htir  before   1870.      See 

puirhajMT   nhould    prepare   liin    own  inf.  p.  168. 

eonrcynnce  at  hi«  own  expcnue.  were  .•;  Soo  Richardson  x.  Eyt(/M,  (1852) 

held  ni>t  to  nliere  tho  vendors  from  2    D.   M.  &  G.   79,  88  ;    Godton  v. 

the   obliKation   to   (fi>t   in  thi<   legal  7"Mr«rr,  ( 1851M5  Bear.  46. 

c«tate  and  pay  tho  necejwary  fines :  [a    See  Mitut  t.    Lrmaii,  (1855)  7 

irhttrUy  V.  T»y!<.r,  ;187T)  35  L.  T.  D.  M.  i:  U.  at  p.  352;  21  L.  J.  Ch. 

187.  615. 


I  GO  I'AKTICUIARS  AND  C*0ND1TI0N8. 

Oukf.  IV.     oMM  1)0  content  to  toko  only  such  a  title  as  tho  conditions  on 


8«rt.  3. 


their  faco  i>uq>ort  to  give  him.  Thus,  if  the  conditions 
ch-arlv  ^how  that  only  a  iv>s50Ps.»rv  title  is  to  be  given,  the 
])un.lm<<T  lannot  ask  for  a  marketahlo  one  (/>). 

,  It  raoy  L«'  laid  down  as  a  goneml  principle  that  a  condition 

is  Lad  as  misleading  (1)  if  it  requires  tho  purchaser  to  assume 
what  tho  vendor  knows  to  ho  false  ;  or,  (2)  if  it  affirms  that 
the  state  of  tho  title  is  not  aocurately  known  to  tho  vendor 
when  in  fact  it  is  known.  And  it  must  ho  homo  in  mind 
that  a  vendor  is  not  at  liberty  to  require  a  purchaser  to 
assume  as  a  good  root  of  title  that  which  documents 
within  his  i»ossession  show  not  to  be,  oven  though  those 
documents  may  show  a  titl."  perfectly  good  on  another 
ground  (<). 

Gmdiuon  "Wlioro  a  vcndor  of  leaseholds  agreed  to  produce  a  good  and 

con  a«rc.  jj^j^j.j.pjj^yQ  ^^^^  commencing  from  the  freeholder,  but  no 
title  was  to  be  called  for  prior  to  tho  lease  from  A.  B.  to  the 
vendor,  and  it  appeared  that  the  agreement  for  this  lease  had 
boon  mortgaged,  and  otherwise  dealt  with,  it  was  held  that 
tho  vendor,  as  plaintiff,  could  not  refuse  to  produce  this 
equitable  title  {d).  And  it  has  been  held  tliat,  if  instead  of 
simply  stating  tho  material  facts,  and  then  stipulating  that 
tho  purcliaser  shall  accept  such  title  and  interest  as  tho  de- 
tailed circumstances  confer  on  tho  vendor,  and  no  other, — in 
which  case  the  purchaser  would  probably  bo  boimd  to  take 
tlio  title,  whatever  it  might  be — the  conditions  go  on  to  state, 
not  as  a  conclusion  of  Law  from  tho  narrated  circumstances, 
but  as  a  positive  and  distinct  fact,  that  tho  vendor  has  a 
right  to  .sell  tlio  property,  the  purchasor,  inasmucli  as  such 
right  may  have  arisen  from  separate  and  independent  sources, 
is  entitled  to  require  tho  right  to  be  proved  0). 

(»)  Br  n<t»UUr,  (1879)  12  Ch.   D.  131  ;  48  L.  J.  Ch.  837  ;  lU  Saudbath 

131;  4H    L.    J.    Ch.   837;    Smith  v.  and  Kdmoitdion,  1891,   1  Ch.  99;    60 

Rohi»»0n,  (1879)   13   Ch.  D.   H8  :  49  L.  .1.  Ch.  60. 

L.   J.    Ch.   20;  RMtnhfKj   v.    ('uok,  (d)  lihodf»  v.  ///*<•<«>«,  (18.53)  4  D. 

(1881)   8   Q.    B.  D.   162;  51   L.  J.  M.  &  G.  787  ;  23  L.  J.  Ch.  469. 

Q.  B.  170.  {'■)  Sc«  Johmon   v.   Smiley,   (|853) 

(r)  n*  Banuttr,  (1870)   12  Ch.  D.  17  Beav.  at  p.  233  ;  22  L.J.  Ch.  826. 
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A   condition   that   the   aLstract   shall   commence   with  a     Ciiap.  iv. 

specified  document,  the  peculiarities  or  deficiencies  of  which  — 

•"■  *  .  Deen  com- 

as a  rcjot  of  title  are  not  noticed,  seems  merely  to  preclude  mencini-'  title. 

the  purcliaser  from  oLjectiug  to  tho  title  as  commencing  ut 
too  recent  a  period ;  so  that  if  tho  instnmient  in  question  is 
apparently  an  imperfect  root  of  title,  ho  may  require  tho  im- 
l>erfectiou  to  be  remedied  (rt)  ;  so,  a  mere  condition  against 
production  (./')  of  tho  earlier  title  would  not,  it  is  conceived, 
preclude  him  from  requiring  tho  production  of  recited  iu- 
Btruments  which,  as  recited,  aj^pear  to  bo  of  a  suspicious 
character  (i/) .  An  agreement  to  accept  a  possessory  title 
merely  points  to  the  evidence  by  which  it  is  to  be  supported, 
and  the  vendor  is  still  bound  to  provo  forty  years'  posses- 
sion (//). 

By  8.  3  (3)  of  tho  Conv.  Act,  1881,  the  purchaser  of  any  Cony.  Act 
property  is  not,  in  the  absence  of  stipulation  to  the  contrary,  ' 
to  require  the  production,  or  any  abstract  or  copy,  of  any 
deed,  will,  or  other  document,  dated  or  made  before  the  time 
prescribed  by  law,  or  stipulated  for  commencement  of  the 
title,  even  though  the  same  creates  a  power  subsequently 
exercised  by  an  instrument  abstracted  in  the  abstract  furnished 
to  tho  purchaser ;  nor  is  lie  to  require  any  information,  or 
make  any  requisition,  objection,  or  inquiry,  with  respect  to 
any  such  deed,  will,  or  document,  or  the  title  prior  to  that 
time,  notwithstanding  that  any  such  deed,  will,  or  otlier 
document,  or  that  prior  title,  is  recited,  covenanteil  to  be 
l»roduced,or  noticed;  and  lie  sliall  assume,  unless  the  contrary 
api^ears,  that  the  recitals,  contained  in  the  abstracted  instru- 
ments, of  any  deed,  will,  or  other  document,  forming  part  of 
that  itrior  title,  are  correct,  and  give  all  the  material  contents 
of  the  deed,  will,  or  other  document  so  recited,  and  that  every 
document   so   recited  was  duly  executed  by   all   necessary 

(rr)  Jie  Marih  and  Earl  GiattulU,  (18C8)  L.   R.  4  Q.  B.  lo9  ;   38  L.  J. 

citod  next  page.  Q.  B.  GS. 

(/)  Sco  tnf.  p.  1C8.  (h)  Douglass  v.  I.  #  .Y.  JT.  B.  Co. 

(y)  Sco    and    oonaidcr     MlUk    r.  (1857)    3    K.    &   J.    173  ;    Joroh   x. 

TiYior.  (1843;    11   M.  &  W.  72J  ;   12  JirrfU,   1900,   2  Ch.    858;  69   L.   J. 

L.  J.  Es.  401  ;   rh,n,pt  V.  CaUcUnfh,  Ch.  879. 
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8w(.  3 


acknowle<ljpuent,  inrulment,  or  otlierwise.  It  must  bo  care- 
fully bofiio  iu  mind  in  settling  wnditions  that  neither  this 
|>rovision,  nor  any  condition  to  a  like  effect,  modifies  the 
general  princii)le,  that  the  Court  will  not  fompel  a  purchaser 
to  take  an  estate  with  less  than  tli*>  ordinary  title  which  the 
law  gives  liim,  unless  the  stipulation,  on  which  the  vendor 
relies  for  the  purjvise  of  excluding  whut  would  other^vi8o  be 
the  purchaser's  legal  right,  is  fair  and  explicit.  And  the  test 
of  its  Ixnng  fair  ond  explicit  is  whether  it  discloses  all  facts 
within  tho  knowledge  of  the  vendor  which  are  material  to 
enable  the  purchaser  to  determine  whether  or  not  ho  will  buy 
the  proi>erty,  subject  to  the  stipulation  limiting  his  right  to 
the  ortlinary  length  of  title  (/).  Accordingly,  where  a  con- 
tract entereil  into  in  18S2,  provided  that  the  title  should 
commence  with  an  indenture  dated  the  18th  October,  1845, 
and  that  the  earlier  title  should  not  be  investigated  or 
objected  to,  and  it  appfare<l  from  the  abstract  that  tho  inden- 
ture was  a  voluntary  and  revocable  oouvoyancc,  it  was  held 
that  the  condition  was  misleading,  and  did  not  bind  the 
purchaser  (X). 

Movoondi-         Nor   will   a  mere   condition    against    production,   except 

production^     perhaps  in  a  verj'  special  case  (/),  prevent  a  piu-chaser  from 

investigating  ond  objocting  to  tho  earlier  title,  if    he  have 

the  collateral  means   of   doing  so  {m)  ;    and,  though  bound 

{ii  Tlic  hub.-s.  Lm  practically  tho  (A)  Jif  3{arih  and  Earl  GranvilU, 

Mmo  effect  M  tho  ordinary  condi-  (1883)  24  Ch.  D.  11  ;  63  L.  J.  Ch. 

tion    proclading    cnquirj'    into    tho  81  ;  cf.   IU  Scott  and  Aharrz,  1896, 

earlier  title,  see  «.-«.    11.   and  Xot-  1  Ch.  696;  04  L.  J.  Ch.  376. 

tiityham   Jtruk   Co.   v.  liulUr,  (1885)  (t)  Hume  v.   Pocock,    (1866)    1   Ch. 

15Q.  B.  D.  261.  272;  h\  L.J.  Q.  B.  379;  3.)  L.  J.  Ch.  731. 

644;   n*  y.  P.  Itxnk  ,.f  Ettnlatid  and  [m]  Shephrrd  v.  KeatUy,  CI 834)    1 

Mar$h,  1805.  I  Ch.  190;  64  L.  .T.Ch.  C.  M.  &  R.  117  ;  3  L.  J.  N.  S.  Ex. 

265.     If  tho  purchanor  accept*   loM  28S.     Sc*-  obsor\*ati<>n.'i  on  this  ca«6 

than   forty   Te«r»'    title  hr  htm  con-  in     Ttarliugton    v.    Hamilton,    (1864) 

utructiv*'   notico   of    that    which    ho  Kay,  .'..iS ;  23  L.  J.  Ch.  1000:  and 

would   actually  have  known,   if   ho  If'addrll  v.    TFol/f,    (1874)    L.   R.    9 

had  required   a    good    forty    years'  Q.  B.  .'il5  ;  43  L.  J.  Ch.  139;  and 

title,   and    inrcatigatcd    tho   aame :  aco  EUe  v.  E.,  (1872)  13  Eq.  190; 

n^   Cox  and   yrre,    1891,    2    Ch.    at  41  L.  J.  Ch.  213 ;   Harnett  v.  Saktr, 

p.  118.  (1876)  20  Eq.  50  ;  45  L.  J.  Ch.  64  ; 
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to  accept  the  title  as  it  etands,  he  may  yet  require  to  be     Chap.  IV. 


Beet.  3. 


satisfied,  to  the  best  of  the  vendor's  ability,  as  to  what  that 
title  really  is  («).  So,  though  a  purchaser  is  bound  by 
the  condition  to  accept  cortain  spocifi<'d  evidence  as  sufTicient 
proof  of  a  material  fact,  he  may  yet  require  to  be  6ati<{ie<l 
that  the  vendor  has  no  better  evidence  in  liis  possession  ;  and 
may,  it  would  seem,  insist  on  a  statutory  declaration  to  that 
effect  (">.  In  one  case  where  A.,  for  his  own  purjioses,  in- 
duced B.  to  buy  from  C,  ami  shortly  afterward.s  agreed  to 
purchase  from  H.,  who  was  only  to  produce  the  title  from  C. 
to  himself,  A.  was  not  allowed  to  prove  aliumh'  that  C.  had 
no  title  {}>). 

If,  therefore,  the  earlier  title  is  merely  wanting,  the  con-  How  to  be 
dition    shouM  provide  for  the  abstract  commencing  with  a  ^aX  titk'lost 
specified  document,  the  nature  and  effect  of  which  should  bo  o*"  <iefectirc. 
stated,  if  it  is  of  such  a  kind  as  not  to  form  a  satisfactory 
root  of  title  {q). 

In  some  cases,  where  very  special  conditions  are  used,  it  is  Production 
prudent  to  state  that  an  abstract  may  be  inspected  before  J^fo^^f 

the  sale  (/•).  Bometimcs 

advisable. 

"Where  conditions  provide  that  the  opinion  of  Mr.  A.  B..  Opinion  of 
an  eminent  counsel,  in  favour  of  a  point  in  the  title,  shall  u^duJg.^^*^" 
be  conclusive    on    the    piu'chasor,  the    vendor   is   not,  it  is 
conceived,  at  liberty  to  suppress  the  fact  that  Mr.  C.  D.,  a 
counsel    of,  it   may  be,  much   k-ss    eminence,  has   given  a 
different  opinion. 

Kotlingham  Brick  Co.  v.  Butirr,  (1886}  379  ;   35  L.  J.  Ch.  731  ;  but  seo  the 

16  Q.  B.  D.  778;  65  L.  J.  Q.  B.  280;  epecial  circumKtances. 

Re  Danjt  to  Saurin,  (1886)  17  L.   R.  (yl  Me   Mnnh  and  Earl  GratnilU, 

It.  334  ;  Kitig  v.  Chambfrlayn,  (1887)  (1883)  24  Cli.   D.   11  ;  53  L.  J.  Ch. 

W.  N.  158  ;  lie  Cox  and  Xrtr,  1891,  81. 

2  Ch.  109.  (r)  Flood  v.    PriUhard,    (1879)    40 

(n)  Soe    Kfy»f   t.    Ifrydon,    (1852)  L.  T.  873  ;   Ifi/de  v.  Wurdeti,  (1877) 

20    L.    T.    O.    S.    244  ;    Moniji    v.  3  Ex.  D.  72:  47  L.  J.  Ex.  121  ;  Jte 

KranUy,    1837)  2  Y.  &  C.  139.  ]rf„(f  and  Smith,  1896,   1  Ch.  637  ; 

(o)  Bird  T.   Fox,  (1853)  11   Ha.  at  65  L.  J.  Ch.  4S1  ;  Bervf  r.  Berridgt, 

p.  48-  (1888)   20  Q.   B.   D.   623;  57  L.  J. 

(p)  Eume  V.  T\)Cock,  (1866)  1   Ch.  Ch.  265. 
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Chjip.  IV.         1 1    is  oflou  roqulsito   to   iiisort  conditions  providing   for 

■s   in   ovideuco  of  tho  identity  of    tho  parcels;    such 

•ionn,  however,  will    not   relievo   tho  vendor  from  tho 

-ity  of  i»ointiug  out  whut  tho  entire  property  is  which 

he  intends  to  convey  ;  nor  (unless  expressh'  framed  to  meet 

the  case)  will  they  do  more  than  provide  for  mere  deficiencies 

in  evidence ;  that  is,  thoy  will  not  provide  for  repugnanccsy 

nor  for  an  entire  afixnicc  of  evidomo  (>■). 


rati       '.   \ 
to  iml ; 


nr  cauoot  bo 
identified; 


Fur  instance,  a  condition  that  a  certain  plot  of  land  could 
not  be  properly  identified  l»y  tho  vendor,  but  it  being  fairly 
presumed  that  tho  purchaser,  by  iiiquiry  in  tho  neighbour- 
hood, would  bo  able  to  ascertain  its  true  situation,  ho  was  to 
accept  tho  plot  by  tho  description  only  contained  in  the 
conveyance  deed  of  it,  was  held  inoperative,  even  at  Law, 
when  it  appeared  that  the  plot  did  not  exist  or  could  not  be 
discovered  (t). 

A  condition  that  *'  tho  purchaser  is  not  to  require  any 
further  proof  of  tho  identity  of  the  property  than  is  furnished 
by  tho  title  deeds  themselves,"  is  insufficient  in  tho  absence  of 
pror)f  of  identity  as  to  tho  whole  or  part  of  tho  property  (n). 
It  is,  in  effect,  a  contract  that  the  deeds  shall  show  identity ; 
and  if  they  do  not,  a  good  title  is  not  made  (r). 

A  condition  that  no  further  evidence  of  identity  of  tho 
parcels  should  bo  required  than  what  was  afforded  by  the 
deeds,  instruments,  and  other  documents  abstracted,  did  not 
precludo  a  reqiiisition  for  further  evidence  wlien  tlie  descrip- 
tions of  the  parcels  in  tho  abstractcfl  documents  varied  from 
those  in  tlie  particulars  and  from  each  other  (//). 

On  Mle  o!  Upon  a  sale  of  iutermixe<l  lands  of  different  tenures,  under 

different         the  common  condition  as  to  identity,  the  purchaser  seem^  to 

tftmrwi. 


or  deacrip- 

Hooamn: 

booOAatcot. 


(*)  CirltMf  V.  A>i*liH,  (1862)  2  Dr. 
t  S.  129. 

(r)  KoStfiMH  T.  MtityroTt,  (1838)  2 
Moo.  &  R.  92. 

(m)  C*trht>g  T.  Aufiiit,  (1862)  2  Dr. 


&  S.  129. 

'y)  Flouer  r.  Ilartopp,  (1843)  6 
Bcav.  476;  8  ib.  199;  12  L.  J.  Ch. 
607. 
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be  still  entitled  (z)  to  have  the  land  of  each  particular  tenure     Chap.  iv. 
pointed  out  and  distinguished  by  its  boundaries  (a).  ^"^'  ^' 


In  the  case  of  copyholds,  the  generality  and  vagueness  of  Vapiie  dc- 
the  descriptions  on  the  Court  Rolls  are  unimportant,  if  the  ^pJ-hS''^ 
vendor  can  show  that  the  property  has  been  actually  held  ""^"'^"t- 
under  such  descrijitions  (4). 

The  Courts  look  with  jealousy  on  conditions  negativing  Strinfrent 
a  purchaser's  right  to  a  substantially  good  title,  or  to  the  favoSir* 
ubuul  and  reasonable  evidences  of  title.  It  has  been  observed  (r),  Court, 
tliat  in  some  cases  it  would  be  almost  a  fraud  fur  a  vendor  to 
bring  a  title  to  market  with  a  condition  that  the  purchaser 
should  accept  it.    At  any  rate,  such  conditions  should  not  be 
used  to  a  greater  extent  than  necessar}-,  as  their  tendency  is 
to  damp  the  sale  ;  not  so  much  by  diminishing  the  biddings 
of  parties  who  actually  attend,  as  by  keeping  away  others 
who   are   alive  to  theii-   objectionable  character.     The  pre- 
judicial effect  of  the  most  stringent  conditions  is,  however, 
far  less  than  might  bo  anticipated. 


aa 


A  condition  that  the  piux-haser  shall  have  a  proper  con-  cv.uditiumj  _ 
veyanco  at  his  own  expense,  does  not  throw  upon  him  the  *^«>°^^T»n«?. 
expense  of  procuring  the  concurrence  of  necessary  parties  (rf). 

It  is  also  usual  to  provide  that  tlie  purchaser  shall  be  at  Kxpen.so  of 
the  expense  of  getting  in  and  procuring  the  surrender  or  outeSiig 
release  of  any  outstanding  legal  estate  or  term  ;  but  such  a  *'*'"*^- 

(s)  Monro  v.  Tai/lor,  (1848)  8  Ha.  408  ;    26  L.  J.  Ch.  41-.>  ;     Ji'arde  v. 

61  ;  21  L.  J.  Ch.  525.  Lickaon,    (1859)    7   W.  R.    148  ;    28 

(a)  See     Dawson     v.      Brinckmait,  "L.  3 .  Ch.  i\b\  HdvanU  \.  Wtckurar, 

(1858)    3   M.    k    G.    53;     Crow  v.  (18G5)  1  Eq.  68,  403;  35  L.  J.  Ch.  48, 

Latcrcfice,  (1852,  9  Ha.  462  ;  21  L.  J.  309 ;  Uoi/  v.  Smythies,  (1856)  22  Beav. 

Ch.  889;  and  lu p.  p.  146.  510;   Jie  Banister,  (1879)  12  Ch.  D. 

(4)  Long  v.  CoUur,  (1828)  4  Russ.  131  ;  48  L.  J.  Ch.  837  ;  Re  Jlanitcke 

267.  and  Lipiki,    1901,    2   Ch.    666  ;     "0 

(r)  Parker,  V.-C,  in  Ifume  v.  Bent-  L.  J.  Ch.  811. 

Uy,  (1852)   6  Do  G.  &  S.  at  p.  527;  (rf)  Paramore  t.  Grem*Ude,  (1863) 

21  L.  J.  Ch.  760.     Soo,  too,  Jaekton  1  8.  &  G.  541  :  23  L.  J.  Cli.  34.    Cf. 

V.   Whitehead,  (1800)   28   Boav.   \:a  ;  Rr  Sender  and  W'rt//o.r/,  \1900)  W.  N. 

Smith   V.   llarrxfon,   (1857)   5  W.   U.  183;  83  L.  T.  316. 
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ni«P  IV.     comlition  iloos  not  extend  to  n  mortgage  term  which  is  on 

"""  ■_^I foot  at  tho  time  of  sale,  oven  though  provision  may  liave 

boon  matlo  for  witisfying  thf  mortgage  {r).  If  tho  condition 
provide  **  that  tho  vendor  and  all  other  necessary  parties  (if 
any)  »hall  make  and  execute  to  tho  pxirclinsor  a  proper 
aasurancc,  such  assurance,  and  every  other  assurance,  act,  and 
thing  required  by  the  purilmser  for  perf<>cting  or  completing 
tho  vendor's  title  or  otherwise,  to  bo  jirepiircd,  obtained, 
made,  and  done  by.  and  at  tho  expense  of  tho  purchaser,"  the 
coet  of  obtaining  the  execution  of  tho  conveyance  by  the 
mortgagee  will  bo  tlirown  on  tho  purchaser  (/). 

A  condition  is  usually  inserted  that  the  property  shall  be 
taken  subject  to  all  rents,  rights  of  way  and  water,  and  other 
easements  (if  any)  charged  or  subsisting  thereon.  Tho 
effect  of  such  a  condition  is  not  to  relievo  the  vendor  from 
the  necessity  of  disclosing  these  liabilities,  if  ho  is  aware 
of  them  (g),  but  simply  to  protect  him,  if  it  should  after- 
wards transpire  that  tho  property  is  subject  to  some  rent, 
right,  or  easement,  in  favour  of  a  third  person,  of  which  he 
was  ignorant  at  the  time  of  sale ;  ami  where  one  tenant  has 
acquire<l  a  right  of  way  against  another  tenant,  under  the 
same  landlord,  and  both  tenements  aro  simultaneously  sold 
by  tho  landlord  imder  a  condition  that  they  are  to  be  taken 
subject  to,  and  with  the  benefit  of,  all  subsisting  rights 
of  way,  the  purchaser  of  the  one  tenement  gains  no  right  of 
way  against  the  purchaser  of  tho  other  (//) ;  tho  meaning  of 
tlie  condition  l)eing  that  if  there  are  any  rights  of  way  as 
against  the  rendor^  the  purchaser  shall  take  subject  to  them. 

{t)  8trtmf<    X.    Ilavktt,    (1856)    2  1  Ch.  92 ;  68  L.  J.  Oj.  R;   />0MyA/r/y 

Jar.  N.  8.  388  :  aee  n>p.  p.  168.  v.  Oatr;  (1900)  45  S<>1.  J.  1 19. 

(/)  R0  jnikttiind  Arpntti,  (1889)  <*'  ^*'"'**'  v-    ^"<i<r*OH,    (1862)   8 

60  L.  T.  735.  ''"'•  ^-  ^-  '^28  ;  31  L.  J.  Ch.  610; 

and  »ee  Suji<ld  r.  Brown,  (1864)  4 

is)  HfytrooH    T.    MalMifu,    M883j  £,   j    4  g    jg^.    33  ^   j.  Ch.  249; 

25  Ch.  D.  367  ;    53  L.  J.  CTi.  492;  7?„„,//  y.  Harford,  (1866,  2  Eq.  607; 

yottiHgham     Jiruk     Co.     T.     IlHtUr,  J,ti„partllt  v.    VeUry  of  St.  Martin- 

(1886)    16  Q.  B.  D.  778;    65  L.  J.  in-ihr-FtrUU,  (1S90)   34  Sol.  J.  645. 

Q.  B.  280  ;  R.  Ci»  and  Xtrf,  1891,  2  p^t   ^   ^^^    di,.tu,gui«h    Fahey  r. 

Ch.  109  ;    irauUm  t.  Coppard,  1899,  j)^^„^  (jgygj  4  l   R.  Ir.  271. 
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If  the  estate  is  subject  to  incumbrances  which  cannot  or     Chap.  IV. 

Sect.  3. 

are  not  intended  to  be  discharged,  they  must  be  mentioned 


in  the  particulars  or  conditions  (i").  It  often  happens  that  a^inst 
property  is  subject  tu  charges  which,  from  particular  circum-  *""  '^^^'  '*• 
sUinces  (such  as  there  being  other  ample  .s-curity),  are  never 
likely  to  be  enforced,  though  they  canncjt  bo  immediately 
released  (k) ;  in  such  cases  it  is  advisable  to  state  the  facts  as 
clearly  an<l  openly  as  possible,  and  to  stipulate  that  the  pur- 
chaser shall  make  no  objection  in  respect  of  the  matters  so 
mentioned  ;  if,  as  may  often  be  the  case,  an  indemnity  is 
offered,  its  nature  should  be  explicity  stated  (/).  A  condition 
that  a  purchaser  shall  presume  the  extinction  of  a  charge 
upon  the  ground  of  its  non-recognition  for  a  speciBed  period 
is  not  binding,  if  the  charge,  though  not  so  described,  is  in 
fact  reversionary  (///).  A  condition  to  give  a  specified  in- 
demnity will  be  speeifically  enforced  (//). 

It  is  usual  to  provide  that  all  requisitions  and  objections  Rtvjui-itionn, 
not  made  within  a  fixed  time  from  the  delivery  of  the  abstract 
shall  be  considered  waived  (o),  and  that,  subject  to  the  objec- 
tions made  by  that  time,  the  title  shall  be  deemed  to  be 
accepted  ;  and  to  limit  the  time  within  which  further  requisi- 
tions, in  answer  to  replies  fiurnished  by  the  vendor,  must  be 
made  (p).  Sometimes  time  is  expressed  to  be  of  the  essence 
of  the  contract,  but  tliis  is  unnecessary  (y). 

(i)  See    Torrance  v.  Bolton,  (1872)  indemnity  will   be  carried   out.  see 

fi  Ch.  US;  42  L.  J.  Ch.  177,  where  Cottrell  v.    Watkini,  (1839)    1    Bcav. 

the  incumbrances  were  mentioned  in  3G1  ;    Canamnjor  v.    Strodt,   (1819)   I 

the  conditions,  but  not  in  tlio  parti-  W'ils.  Ch.  428  ;  2  Swans.  347. 
culars,    and    this    wns    luld    to    1h?  (,„)  l)rij$d,Ue  v.  Macf,  ;1854)  5  D. 

insufficient.  M.  &  G.  103  ;  23  L.  J.  Ch.  518. 

'k)  This  diflicultj' can,  where  the  /  \    n-  ;»„           »              rtomv    o 

^            ,.   ,      „     ,                        ,  (")    If  clkfr    V.    Banifi,    (1818)    3 

Lourt  thiuk.i  fit,  be  got  over  by  an  xr  <1    *>i" 
application  under  a.  5  of  the  Conv. 

Act.  1881  :    8ee  J{r  (J.  X.  II.  f\..  and  ^"^  ^"'^^^  "  condition  Ls  valid  :  lilaek- 

.Sa„/rr,o„,    (1884,    2.>    Ch.    D.    788  ;  *""' ^-  ''''"''^^  ^^^^^^  '  ^'^-   '^^  '   »« 

63  L.   J.  Ch.  445  ;    and  the  Court  ^-  '^-  ^'^-  ^^"  •  "^''"^'"  ''•  *"'"^«"'. 

will    determine  future  rights  :     lie  (»«^-  ^0  L.  T.  O.  S.  lO.V 

Frrme,    1895,    2   Ch.    25G,    778  ;    64  (P)  See  forma,  1    K.  &  K.  stli  tsl. 

I..  J.  Ch.  8G2.  253. 

(0  See  1  Duv.  Ith  .d.  70;j.     As  to  (y)  Oahini  x.  Pikt,  (1865)  11  Jur. 

how  u  gcneriil  ngrceuunt  to  give  an  N.  S.  C66 ;   3i  L.  J.  Ch.  620. 
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Htsp   IV 
•   3 


•U»tr ». 


WTioii  tho 
coiulitiun 
■pplicM. 


Tlio  tirao  bopiiis  to  nm  from  tlio  delivery  of  a  perfect 
■ —  ab«tmct  {r) ;  hut  a  ptinliaser  will  not  be  bound  by  the  condi- 
V  tion  where  the  vendor  has  not  delivered  tho  nbptmet  on  tho 
date  fixed  in  the  contract  («).  Frequently  a  condition  is 
in9*«rted  to  define  what  shall  bo  considered  "  a  perfect 
obstract  "  (0-  Tho  condition  as  to  time  does  not  preclude  a 
purchaser  from  taking  objections  arising  out  of  evidence 
called  for  before  the  expiration  of  tho  limited  time  (m)  ;  but 
tho  objections  miLst  be  taken  within  a  corresponding  timo 
after  tho  production  of  tlie  evidenoo  by  which  they  were 
8ugg«:»8ted  (jr). 

The  condition  does  not  bind  the  purchaser  whore  the 
objection  concerns  *'  tho  root  of  title,"  that  is,  a  matter  which 
would  vitiate  tho  title  (//) ;  or  where  thoro  are  grave  objec- 
tions to  the  title,  which  are  not  discoverable  on  tho  face  of  the 
abstract  (r).  The  condition  applies  where  tho  defects  in  tlie 
title  diselosetl  could  have  been  remedied  if  the  objection  had 
been  made  ;  but  not  wliero  the  abstract  shows  in  express 
terms  that  tho  vendor  has  no  title  at  all  {a). 


RpcoTcry  of 
drpnait. 


In  replying  to  requisitions  mado  after  the  timo  fixed,  tho 
vendor  should  .state  idl  answers  to  bo  mado  "  without  preju- 
dice," or  the  benefit  of  the  condition  may  bo  lost  (i). 


Tliough  the  condition  expressly  stipulates  that  the  title 
sliall  be  deemed  to  have  been  accepted  subject  to  the  objections 


(r)  nohtrm  V.  JifH,  (1839)  2  Bcav. 
17  :  8  L.  J.  N.  S.  f'h.  241  ;  Jilacklotc 
▼.  tjiiei,  n842  2  Hare,  40;  Grai/  y. 
F  ■  •"  L.  U.  M  Ex.  at  p.  i.HO; 
4'.'  I'll.     An  to  what  in  a 

p"  •  t,  (»cc«i/^.  pp.  I3.S,  174, 

ail':  7. 

.  T.  XtckoUofi,  (1871)  C 
Ch.  I. J.   i't  L.  J.  Ch.  401. 

(I:  S-«  W.ibit.  Form*,  Cth  cl.  8, 

'•■  '■'  '  '  '  r.  f.airt,  lup.  ;  iforU]/ 
V.  '  2  Hare,  106;   12  L.J. 

Ch. 

(x)  tjcc  Skfnrin  r.  Shalftpfar, 
(18.54,  .'.  D.  M.  k  O.  at  p.  WO  ;  23 
L.J.  Ch.  177.  S99. 


8 


^v^  Want  T.  Statlibratt,  (1873)  L.  R. 


£. 


176;   42  L.  J.  Ch.    108;  Jie 


Tanqwray  -  TTillauDit  nnd  Landau^ 
(18HI)  20  Ch.  D.  4G5;  .M  L.  J.  Ch. 
434  :  Stirby  v.  Thomas,  (1891)  G4  L.  T. 
G5  ;  W.  N.  28.  In  Vi^tct-Jonei  ▼. 
jniham;  190J,  2  Ch.  517;  71  L.  J. 
Ch.  7*''2,  Joyc*',  J.,  iM'fmt'<l  t<»  tliink 
that  tho  cxprpfwion  "  nxit  of  title" 
here  meant  the  in«tnimcnt  with 
which  tho  title  conimcnc*^!. 

(.-)  Jlonlf  V.  li,(k»,.»,  (18.58)  6  Jut. 
N.  S.  f.9S;  28  L.  J.  Ch.  315;  lU 
Cox  nnd  Srrr,  1S91,  2  Ch.  109  ;  nee, 
too,  Itnud  V.  iJtckton,  (1870)  Jr.  R.  10 
Eq.  2.5.5. 

(a)  IVant  v.  Stallihrau,  (1873)  L.  R. 
8  Kx.  at  p.  181  ;  42  L.  J.  Ex.  108. 

{h)  Culti  V.  Thodr^i,  (1842)  13  Si. 
206;     Lane  v.    Drbenhnm,   (1853)    II 
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made  within  tlio  fixed  time,  tlio  purchaser  can  recover  his     Cliap.  iv. 

Stvt    3 

deposit  where  the  vendor  has  no  title  {hh)  ;  Lut  not  wliere  the 


purchaser  can  only  shew  this  bj  making  inf|uiries  which  he  is 
precluded  from  making  by  the  contract  {c). 

It  is  generally  provided  that,  if  any  purchaser  shall  make  Re«ci«8ion 
and  imint  on  any  objection  or  requisition  as  to  title,  convey- 
ance, or  otherwise  (cr),  which  tlie  vendor  shall  be  \inable  or 
unwilling  to  comply  with,  the  vondrirs  shall,  notwithstanding 
any  previous  negotiation  or  litigation,  have 'power  to  annul 
the  sale  {d).  This  condition  may  be  used  by  fiduciary 
vendors  {e). 

The  extension  of  the  condition  to  objections  to  conveyance  Form  of 
has  been  disapproved  by  Pearson,  J.  {/ \  ;  but  there  seems  to  ^^^  **"^'"' 
be  no  objection  to  this  practice,  which  has  become  general  (y). 
Sometimes  the  condition  is  made  to  apply  only  to  requisitions 
which  the  vendor  shall  be  unable  or  unwilling,  on  the  ground 
of  difficulty  or  expense,  to  comply  with.  This  qualification 
prevents  a  vendor  from  being  able  to  escape  from  his  contract 
in  order  to  accept  a  better  offer  (//) ;  but  there  is  the  danger 
of  the  vendor  being  exposed  to  a  controversy  as  to  what 
amounts  to  difficulty  or  expense. 

"Where  the  words  are  "  make  or  take,"  the  right  to  rescind  When  right 
arises  immediately  on  the  requisition  being  made  (»').     This  ari.«te8. 
seems  objectionable.     "Where  the  word  is  "insist,"  three  con- 
ditions must  be  fulfilled  before  the  right  to  rescind  arises : 

Haro,    18S;    M'CuUoch    v.    Grfioru,  MiX-ser  v.    JTiflfr,    (1871)    L.    K.    fi 

(183.ij  1  K.  &  J.  'laO;    21  L.  J'.  Ch.  C.  V.  120;  40  L.  J.  C.  P.  94  ;  and 

246.  (*cc  now  T.  Act,  1893,  8.  13. 

{bb)   Wrtnt  V.  Slatlibrau,  tup.  ^y.  llardman   v.   Child,   (1885)   28 

(r)   Rf  Sroft  and  Aharr:,   189.5,   2  Ch.  D.  712:  .')4  L.  J.  Ch.  C95. 

Ch.  C03  :  G4  L.  J.  Ch.  370.     Si-e  the  /  n    r.     n      i ,  ,   i,  ,ono 

ca*..M  examined  at  length,  19  L.  Q.  R.  ,   ^  ^'.,     f4   r  "t   rl    o'^'n'         a 

\Q\  ft  uo  *   Ch.  458;    07   L.  J.  Ch.  240;    and 

(«r)  &-0  Rr  Trrru  and  TfhiU,  (1886)  '^  ^^'«^*-  ^""°"*'  ^^'  "^-  ^• 

32  Ch.  I).  14  ;  65  L.  J.  Ch.  345.  ('')  See  Smilh  v.    U'a/l.ie^,  1895,  1 

{d)  Seo  forms  in  1  K.  &  E.  8th  ed.  Ch.  385 ;  04  L.  J.  Ch.  240. 

254.  (.)    Rt   Starr- Botckftt,    ic,    (1889) 

(r)    FitlLnrr     t.      EquitabU     Rtn/.  42  Ch,  D.  375  ;    68   L.  J.  Ch.  G51  ; 

Society,  (1858)  4   Dr.  352  ;    28  L.  J.  U'ooleott  \.  Pengif,  (1889)   16  A.  C. 

Ch.   132.      But  ace  and  dirtiuguish  42  ;  69  L.  J.  IP.  C.  44. 
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Chap.  IV 
8m«.  S. 


DUtioetion 
bvtwrrn  n- 
qaiutiono  aa 

to   ■•  CiItlVC'T- 

anoe "  Mna 
thoM*  M  to 
"tille." 


MAtten 
reUtinir  to 
•' title." 


(1)  au  inability  or  rcasonablo  unwillingnesa  to  comply  vdth 
tho  roquiaition  ;  (2)  a  communication  to  that  effect  to  the 
purchnaor;  (3)  an  insistence  by  tho  purchnser  on  his  re- 
quisition (k).  "NVhiitevcr  bo  tho  wording  of  tlio  condition, 
when  once  the  right  of  rescission  has  arisen,  and  notice  (which 
must  bo  given  within  a  reasonable  time  (/)  )  of  rescission  has 
been  ^rivfti,  tho  purchaser  Ims  nu  lon(s  jHcnifenfuc  (;/<).  In 
order  to  avoid  any  question  as  to  wlint  amounts  to  insist- 
ence (m),  a  definite  time  is  frequently  fixed  within  which  the 
purchaser  may  withdraw  any  requisition  which  the  vendor 
states  himself  to  be  unwilling  to  comply  with  (c). 

There  is  a  clear  distinction  between  requisitions  as  to 
conveyance  and  requisitions  as  to  title.  AVhen  the  pur- 
chaser merely  requires  tho  performance  of  an  act,  which  tho 
vendor  is  able  to  do  by  virtue  of  his  ovra  interest  in,  or  power 
over,  the  jiroperty,  or  the  concurrence  of  a  party  to  the  con- 
Teyanoe,  which  the  vendor  can  compel,  tho  requisition  is  as 
to  tho  conveyance  only  (ji)  ;  r.r/.y  requiring  tho  concurrence 
of  mortgagees  (7) ;  a  legal  estate  or  outstanding  term  to  be 
got  in  (;•),  or  the  appointment  of  trustees  for  the  purposes  of 
theS.  L.  ActsW. 

A  requisition  that  certain  annuitants,  whose  concurrence 
was  held  unnecessary,  should  join  in  tho  conve3'ance  (/)  ;  that  a 
rent-charge  should  be  paid  off,  when  the  contract  was  for  sale 


(A  Duddfll  T.  Simptoti,  (1866]  2 
Ch.  102;  36L.J.  Ch.  70;  Grtatttv. 
W\lM>n,  (1858)  25  Bcav.  290  ;  27 
L.  J.  Ch.  646;  THTjnn  v.  Chamhtrt, 
(1861)  29  B<«T.  104  ;  30  L.  J.  Qi. 
470. 

{h  Thf  Vftty  of  St.  I.*<mar(r$,  *<-. 
T.  //«,«**«,  a  864)  17  C.  B.  N.  S. 
137  :  33  L.  J.  C.  P.  49  ;  Jloxcman  r. 
llylaHd,  (1878,  8  Ch.  I).  688  ;  47 
L.  J.  (li.  681  ;  Ker  r.  Cntct,  (1873) 
I.  R.  7C.  L.  181. 

(m)  JU  Simrr-Dovkett,  <(<■.,  ;i889) 
42  Ch.  D.  375  ;  68  L.  J.  Ch.  661  ;  lU 
Dnmrt  tnd  Wood,  (1888,  29  Ch.  D. 
626;    54  L.  J.  Ch.  771  ;   Duddfll  t. 


Simpion,  tup. 

(m)  Sec  Re  Dames  nnd  Tf'ood,  $up.  ; 
Glefilon  to  Jladrn,  (1886)  63  L.  T.  434. 

(o)  Wolfit.  Fonn«,  6th  cd.  9. 

( p  Itatn  V.  Fothertiill,  (1874)  L.  R. 
7  H.  L.  158,  209  :  43  L.  J.  Ex.  243. 

'7)  Sober  V.  Krmp,  i'1847)  6  Hare, 
155  ;   Or  tare*  v.  Jf'tUon,  tup. 

'ri  Kitchen  v.  ralmer,  (1877)  46 
L.  J.  Ch.  611;  JRe  Deighton  and 
EarrU,  1898,  1  Ch.  458;  67  L.  J. 
Ch.  240. 

(«)  Ilaltrn  r.  Rmtell,  (1888)  38 
Ch.  D.  334  ;  57  L.  J.  Ch.  425. 

[t]  Taat  V.  Adam,  (1841)  4  BeaV. 
269:   10  L.  J.  X.  S.  Ch.  407. 
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free  from  incumbrances  (m)  ;  an  objection  to  aii  undisclosed     Chap.  IV 

^   '  *  ■'  Sect.  3. 

right  of  way  (x)  ;  or  thut  no  title  has  been  shown  to  the  

mint'iuls  (y)  ;  and  an  obj<.'ttion  on  p:round.s  not  disclosed  by 
the  abstract  (r)  liave  all  been  held  to  be  objections  to  title. 

In  the  absence  of  such  wt»rds  as  "  uotwithstandinp  previous  Rip^t  to 

.      .  ,,  ,  .  rt-M  ii,J, 

negotiations,  or  the  like,  an  answer  by  the  vendor  made  whiu  lo«t. 
with  the  view  to  completing  the  title  will  destroy  the  right 
of  rescission  {n),  but  nut  where  the  right  only  arises  on 
insisten*  f  by  the  purchaser;  and  tlie  question  may  be  avoided 
by  stating  all  answers  to  be  "  without  prejudice.''  The  rijrht 
may  also  bo  lost  by  acquiescence  in,  or  confirmation  of,  the 
contract  (A) ;  or  by  the  commencement,  by  the  vendor,  of  an 
action  for  specific  perft)rmanee,  and  that  in  s]>ite  of  the  words 
*'notwith8tandin<^  litigation"  {<•),  as  regards  ol)jections  already 
taken  {(f),  but  not  as  regards  objections  raised  for  the  first 
time  by  the  defence  (c) ;  but  the  tendency  of  the  Court  is 
rather  to  regard  the  commencement  of  an  action  by  the 
vendor  as  strong,  but  not  conclusive,  evidence  of  waiver  of 
the  condition  (/).  But,  though  the  words  ''notwithstanding 
litigation  "  are  absent,  the  vendor  may  still  rescind  after  the 
institution  of  proceedings  by  the  jiurehaser  for  sjiecific  per- 
formance {ij),  or  for  the  return  of  liis  dcj»osit  [/i)  at  any  time 


(m)  iff  G.  X.  11.  Cu.  and  Saiiilrrton, 
(l884)25Ch.D.788;  63L.  J.Ch.445. 
.  (i)  Aikbunterw  Srirell,  1891,  3  Ch. 
405  ;  CO  L.  J.  Ch.  784. 

(y,  Matrtoii  v.  FUtchrr,  (1870)  C 
Ch.  91  ;  40  L.J.  Ch.  131. 

/.-  Graij  V.  FvtcUr,  (1873)  L.  R.  8 
Ex.  240;  42  L.  J.  Ex.  181. 

(«)  Tanmr  v.  Smith,  (1840)  10  Sim. 
410;  4  Jur.  310;  (lardom  \.  I.rr, 
(186A^  3  H.  &  C.  651 ;  34  L.  J.  Ex. 
113  :  but  HO.-  ifoilei/  V.  Cook,  (1S4-')  2 
Han>,  106;  12  L.J.  Cli.  136. 

(i)  Sup.  p.  113. 

(r)  .SA*-«frr/  V.  Venabtet,  (1867)  36 
L.  J.  Ch.  924. 

(rf)  Motor,  |r.  v.  JiritUh  Colonial 
Motor  Co.,  (1901;  45  Sol.  J.  672;  Graif 
V.  Fotclfr,  (1873)  L.  R.  8  Ex.  240, 
280  ;    42  L.  J.  Ex.    ISl.     Hut    bcc 


H'iinlc  V.  LiektoH,  (1859)  5  Jur.  X.  S. 
698  ;  28  L.  J.  Ch.  322,  when?  V.-C. 
Kindersley  oxprcweJ  anopiuiun  that 
tho  vendor  could  rchoind  uiidtr  sucli 
rircuna»tanre}<.  after  getting  hin  bill 
difmiMswl  wiUi  costn  ;  and  »oe  haac* 
V.  Toi'tU,  1S98,  2  Ch.  at  p.  2yO ;  67 
L.  J.  Gi.  503. 

(«•)  Gratf  V.  FvwUr,  tup.  If  the 
vendor  has  commencod  proceeding^j 
these  mu'-t  Ik?  dismisi>i<d  and  the  costs 
paid  Uforr  lie  can  rescind  :  Wanlf  v. 
Lickfoit,  tup.  ;  notice  for  n.'j*<'ijision 
must  bo  given  before  tlio  hearing 

(/)  Seo  Intitc$  V.  Totcfil,  1S9S,  2 
Qi.  at  p.  292  ;  67  L.  J.  Ch.  50S. 

is)  Hoy  V.  Hmythiet,  (1856)  22  Bear. 
610. 

[h)  I$aar,  v.  ToiCflf,  1898,  2  Ch. 
2S5 :  67  L.  J.  Ch.  !m. 
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Oup.  IV.     before  the  hearing ;    but   no  rescission  can  bo  made  after 
^— ^ —  judgment,  exc«'|tt  by  express  agreement  (<"). 

Cgrtj.  A  condition  that,  on  rescission,  payment  of  the  deposit 

ghull  b.'  in  full  satisfaction  of  all  claims  whatever  cannot  oust 
the  jurisdiction  of  the  Court  to  order  the  vendor  to  pay  tlio 
costs  of  litigation  incurred  bi^foro  rescission  (A).  And  the 
vendor  will  have  to  pay  the  purchaser's  costs,  including  the 
eosti«  of  investigation  of  title  (/),  till  rescission,  if  the  pur- 
fhasor's  art  ion  was  reasonable  [in). 

The  vendor  may  rescind  though  the  point  objected  to  falls 
within  the  condition  as  to  compensation  [n)  ;  but  not  where 
he  is  unable  to  make  any  title  at  all  (o) ;  or  where  the  vendor 
knows  that  ho  is  unable  to  make  a  good  title  without  the 
concurrence  of  persons  whom  ho  cannot  compel  to,  and  who 
have  not  promised  to  concur  (;>);  or  where  the  condition 
relates  to  title  only,  and  the  requisition  is  as  to  the  convey- 
ance; or  when  the  vendor  has  been  guilty  of  wilful  mis- 
1  '   lion  ('/)  ;  nor  can  the  vendor  use  such  a  condition  to 

<,-...  1  the  duty  wliich  attaches  to  him  upon  the  rest  of  his 
contract ;  thus  if  ho  has  undertaken  to  give  possession,  he 
cannot  rescind  on  a  requisition  by  the  purchaser  that  a  party 
WTongfuUy  in  possession  should  be  ousted  before  comple- 
tion (;•;  ;  nor  can  a  vendor  refuse  to  procure  the  concurrence 

(i)  lieArbtb  and  Clau,  1891,  1  Ch.  (o)  Bowman   v.    Jhjland,    (1878)    8 

601,  612  ;  60  L.  J.  Ch.  263.  Ch.  D.  688  ;    47  L.  J.  Ch.  681  ;    Re 

(k)  Rf  Spindter  and  Mfar$,  1901,  1  Ilamuz  and  Kdicard*,  (1893)  37  Sol.  J. 

Ch.  908  :  70  L.  J.  Ch.  420.  701  ;  lit  Dciyhton  and  Jfarrit,  1898,  1 

(/)  Re  Iligyintand H%tch>nnH,  (1882)  Ch.  458  ;  67  L.  J.  Cli.  240;  and  see 

21  Ch.  D.  9.> ;  61  L.  J.  Ch.  772.  43  Sol.  J.  713,  790. 

(w)  ItHdiUn  T.   Simpton,   (186G)   2  (/>)  yrithorjif  v.   JIulyalf,  (1844)  1 

Ch.  102  ;  30  L.  J.  CIj.  70.  Coll.  203,  where  the  rcmaindirman 

(»i)  Matrt..ii    r.    f'Utfhfr,    (1870)  6  contrnrtoil   to   sell    the    fee    himplo, 

Ch.  01;  40  L.  J.Ch.  131;  A'hbumcr  iipcculating  on  being  able  to  obtain 

T,  Sfwttl,  1891,  3  Ch.  405;  60  L.  J.  the  c-oncurrenco  of  the  tenant  for 

Ch.   784  ;     VotrU$    t.    Britfol,    ^c,  life. 

(1900)    44    Sol.    J.    692  ;    and    »co  (q]  Seo  Pnce  v.  Macnulay,  (1852) 

Hrpptnttall  r.  Ilof,  {188J)  33  W.  R.  2  D.  M.  4  O.  at  p.  347, 

30;  .'.1  L.T.689;  Rr  Ditntrmnd  Wood,  (»)  Engtl  v.  Fitch,  (18G8)  L.  R.  3 

(1888)  29  Ch.  D.  626  ;    64  L.  J.  Ch.  Q.  B.  314  ;  37  L.  J.  Q.  B.  145  ;  and 

771;  RfTrrryand  Jf'h ite,  (ISSd)   32  sec    Grearr$    v.     JHUn,    (1858)^25 

Ch.  D.  14 :  5)  L.  J.  Ch.  345.  Bear.  290  :  27  L.  J.  Ch.  546. 
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of  a  moi-tfjnf'ee,  if  ho  lias  contracted  to  sell  free  from  incum-     Chap.  IV' 
°                                                                 ...                  Sect.  3. 
brances  (s).     The  riglit  must  not  be  exercised  arbitrarily  (/)  

or  OS  a  means  of  escaping  from  the  contract  in  order  to  accept 

a  better  olfer  (u).     But  the  reasons  for  rescission  need  not  be 

stated,  and  where  it  is  ajiparently  made  in  good  faith,  and  in 

the  absence  of  evidence  of  cajiriee  or  dishonesty,  the  Court 

will  not  infer  that  the  vendor  is  acting  unreasonably  (r). 

It  is  usual,  and  proper,  to  insert  a  condition  providing  for  -^^  *?  """ale, 

'      *      '  ,  .      .  an<i  forftitur 

a  resale  of  the  property,  and  forfeiture  of  the  deposit,  in  case  <•£  depoMt ; 
the  purchaser  fail  to  comi)ly  with  the  conditions  (y) ;  and  biuding. 
that  any  deficiency  upon  such  resale,  together  with  the  costs 
thereof  (z),  shall  bo  boruo  by  the  purchaser.  But  even 
"without  such  condition,  the  vendor  will  be  entitled  to  retain 
the  deposit  if  the  purchaser's  conduct  amounts  to  repudiation 
of  the  contract  {a)  ;  the  deposit  being  not  merely  a  part  pay- 
ment, but  also  an  eai-uest  of  the  perforraauee  of  the  con- 
tract (i)  ;  or  he  may  resell  and  bring  an  action  for  damages, 
I'.c.,  the  amount  of  the  loss  on  the  resale,  against  the  pur- 
chaser (r). 

If,  upon  a  resale,  the  estate  were  to  produce  more  than  the 
original  purchase-money,  the  pui-ehaser  wIkj  had  violated  his 

(*)   Grfart*   v.    JJ'iliOH,  tup.;   and  for  tlie  dificioncy :    Hx  p.    lluuter, 

aee  Re  Jttckton  and  0,ik>hott,  (1880)  4  (1801)  6  Ves.  at  p.  98  ;  and  set-  Ex  p. 

Ch.  D.  851  ;  49  L.  J.  Ch.  523.  Lord Sfaforth,  (1812)  19  Ves.  235;  and 

(0   R«   Starr-IIoickelt,    ^c,    (1889)  Ex  p.   Gi/dr,   (1823)  1  Gl.  &  J.  323  ; 

42  Ch.  D.  at  p.  387;    68  L.  J.  Cli.  but  w?c  now  Bk.y.  Act,  18S3,  h.  37, 

651  ;     Voiclft   r.  lirittol,  4*.,   (1900)  which  allows  proof  of  unliquidated 

44  Sol.  J.   692  ;    Glentoit  to  Ifadcn,  dchta  ari.siu|,r  uut  of  bn^ach  of  con- 

(1886   63  L.  T.  434,  43G.  tract;    sco   Waco  on   Bkry.  p.    100 

(m)  Smith  V.  Wallact,  1895,  1    (.h.  c(  uq. 
886  ;  64  L.  J.  Ch.  240.  (a)  ITotcrr.  Smith,  (1SS4;  27  Ch.  P. 

(x)  JR«  S(,trr.Howkett,  ^c,  »up.  89 ;    63   L.    J.    Ch.    10J5  ;    I^,,,   v. 

(y)  See  Gr<  v.  /Var»<-,  (1848)  2  Do  Stogdon,   1S98,    1   Ch.   478;    1899,    1 

O.  &  S.  325,  341.  Ch.  5  ;  68  L.  J.  Ch.    19  ;  and   Cor,,. 

(-•)  It    wa«    held    under    the    old  tcall  v.   IfrtitoH,  1900,  2  Cli.  298  ;  69 

Bankruptcy    I^nw    tliat    thc»^-   cost.n  L.   J.  Ch.   581,   as    to    retention  of 

could  not  U'  iirv)Vf<l  in  Biujkruptcy,  iimtalmentu  by  the  vendor.     And  9co 

thouKh  the  vender  mi^'ht   apply  the  i,i/.  pp.  618,  619. 
proo»t>(Liof  a  rvs»alointhi'irdii«char>re,  [b)  See  i«/.  p.  21.'». 

and  then  toward.1  the  payment  of  the  (f)  A'o5/<r   r.    Edwards),    (1877),    6 

orifrinal  ptircha*c-money,  Iknd  prove  Cli.  D.  37S.     But  »ee  43  Sol.  J.  601. 

m2 


<iu{l»ffiUaLcJ. 


IHO  PAIITKILARS  ASP  CON-DITlnNS. 

Cksp  »v.     n^'cmont  couM  not  call  for  an  account  r.f  tho  surplus  (^/)- 
-  A  8tipulnti»»n  tlint  the  jiun  liascr  makinjr  d<'fnult  eliouUl  pay 
1  ,     tt  PjK'iiti.Ml  sum  (oxi-oiainf;  th.'  amount   of    the  d«-poMt)  as 

li.|ui.latiHl  annm^^'S  (»  ),  was  h»-Ul  at  Iaw  not  to  amount  to  a 
i«omliti..u  for  tho  f..rf.'iturc  of  tho  deposit  (/);  nor  is  the 
usual  c-ondition  for  forfeiture  of  tho  deposit  nny  bar  to  an 
action  for  general  dnma^'cs,  if  tho  innchasers  refuse  to 
i««.mph'to  {(/)  ;  but  aftt-r  a  resale  at  a  loss  the  vendor  eannot 
sue  for  the  original  purchase-money  (//).  AVhere  the  deposit 
has  been  f.)rfeited,  and  the  veiulor  claims  fur  the  deficiency 
on  the  n^&d.',  the  deposit  \vill  bo  taken  into  account  in 
assessing  tho  damages  (/}.  But  where  the  vendor  does  not 
Buccc'c*!  in  effecting  a  resale,  ho  is  entitled  to  retain  the 
deposit  paid  by  tho  defaulting  purchaser,  and  to  the  cfjsts  of 
the  alxjrtive  side  (/).  The  omission  by  iiduciary  vendors  to 
enforce  tie-  e.>nimon  clause,  is  not  necessarily  a  breach  of 
trust  (/). 


Station  4.  (4.)    W/ifii  special  conditions  ore  r/eneral/t/  requinite  in 

rarioiiH  xpecified  casca  {m). 

Fact*  «tatcd         In  the  preparation  of  special  conditions  it  is  important  to 

provU*  remember,  that  a  purchaser,  unless  specially  precluded  from 

so  doing,  may  require  evidence  of  all  matters  of  fact  stated 

in   any  condition   which    goes   to   restrict    his  prima  facie 

rights  (m). 

(if)  Ex  p.  nunter,  (1801)  6  Vca.  at  1030  ;  IG  L.  J.  Q.  B.  MO. 

p.  97.  ',     Ofhrwin,     V.     IlnilfJ,     (1858)    1 

if)  As   to   the  diff«rcnco  between  £.  B.  k  K.  185;  27  L.  J.  Q.  B.  361. 

Ijqtii.bt^l   dninnge«  and  a  penalty,  ^^.^  y^^^  ^    Danitll,  (1875)  L.  B. 

iKv  UitlU*  r.  Smitfi,  (188'i)  21  Ch.D.  jo  C  T   638 

VI:    ^'TW-P'    '"'^"''^    ^'■'  {f)   Thomson   V.    C/.nW.V,    (1882)    1 

V.   r/r.,,/..  a839)9A.  Maeq.1'36. 

«  i..    "^  .  n  L.  J.  N.  S.  y.  B.  17'J  :  '"')  See  cases  undir  tliis  head  more 

but  iw«  tho  remark-  on  thU  caM>  in  ^^7  di«nii»cd  in  Chap.  VIII.  under 

i/oir*  T.  Smtlh,  (1884,  27  Ch.  D.  89,  <*>«  tnh]cci  of  the  "  Abstract  to  be 

100  :  63  L.  J,  Cb.  105.>.  deduced  in  special  ca»e«  "  :  and  8c« 

(y)  Inly  T.  Grtw,  (1836)  6  N.  k  M.  '  ^av.  Uh  cd.  671  et  *tq.  ;  1  K.  &  E. 

4J7  &th  ed.  272  rt  $eq. 

(A)  Lamondr.  Darall.  (1847'  9  Q.  B.  {»)  Symom  v.  Jamn,  (1842)  1  Y.  & 
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Uiton  a  Balf  oi  lands  hold  under  an  Inclosure  Act,  it  is     Chap.  IV. 

Sect.  i. 
often    expedient   to   negative   the   purohaser's    prima    facie  — 


right  to  evidence  of  the  validity  and  regularity  of  the  award;  i^udj*. 
and  attention  must  be  j.aid  to  the  rule  which,  when  an 
allotment  has  heen  made  indiscriminately  in  respect  of  lands 
lield  under  different  titles,  requires  tho  production  and  proof 
of  all  such  titles;  a  rule  which,  if  not  guarded  against,  may 
occasionally  lead  to  expenses  which  will  swallow  up  tho 
purchase-money  (o).  This  precaution,  however,  as  to  tho 
validity  and  regularity  of  the  awai*d,  was  not  necessary 
where  the  case  fell  within  the  Inclosure  Act,  IS  JO  (;y),  which 
provided  that  no  other  evidence  than  the  award  should  bo 
requisite  to  establish  the  title.  "Want  of  enrolment  of  tho 
award  is  remedied  by  the  Inclosure  Act,  1833,  in  cases  where 
the  award  was  executed  befoi*e  tho  passing  of  the  Act ;  and 
by  the  Inclosure  Act,  1804,  s.  7,  the  conmiissioners  are  enabled 
to  extend  the  time  for  enrolment.  An  award  under  s.  lUO 
of  tho  Inclosure  Act,  184.3,  is  not  conclusive  as  to  title  in  the 
thing  allotted,  for  the  person  taking  the  allotment  has  the 
same  title  in  tho  thing  allotted  as  he  had  in  that  in  respect 
of  which  till'  allotment  was  made  (7).  "Where  the  estate,  in 
respect  of  wliiih  the  allotment  .is  made,  is  conveyed  to  the 
purchaser  prior  to  tho  actual  awaixl,  the  right  to  the  allot- 
ment goes  with  it  (/•)  ;  and  an  allottee  may,  before  the  actual 
award,  sell  and  convey  tho  allotment,  apart  from  tho  right  or 
interest  in  respect  of  which  it  is  allotted  («) . 

It  is  also  generally  proper  to  insert  a  condition  in  respect  R.sorvationn 
to  any  resen-ations  or  liabilities  under  the  Act  or   awaixl.  ""*^<^'"  award. 

C.  C.  C.  »S7.     SceJoftiuon  V.  S,„ilf!/,  (O  ^(^  v.    TrUlis,  (lJ>J'j)   .5  Bing. 

(1853)  17  n«av.  2;{3:  22  L.  J.  Ch.  <<>  ;  "  L.  J.  O.  8.  C.  P.  170  :  Sup. 

826.  1  ith  cd.  374  ;  and  see  the  IncloMurc 

(o)  1  Dav.  4th  eil.  .VJ7.     St«o  fonn  -'^*'*'  ^^*'''  •*•  '^^ '    ^'''"'"'"^y-  J'f>illip», 

Of  condition,  WoUt.  Furm».  Cth  ..1.  "'*'>    ^  '^    »'•  ^^-  «''.  •«« » =  ^>  I-  -^ 

p.  38.  *i-  "•  >^'-- 

(;,)    Rr,>o«l..l    ».y    tho    Commons       ,  «^'i  ^.„^'"'"f ^  ''/'"' 7'  i""^ 
Act    1«00   «    -.1  \i\c».  207  :   Dof  V.  &„o„irr,  (IS.1«-.) 

Act,  1899,  «.  .3.  g  ^    ^  J,,    gg^  .  g  J     J    ^.    ^   J,    jj 

(7)  SCO  Jaro„.b  V.   nnier,  1892.  I       53^  ^^  ^^^  cited  ;  and  the  Inclo- 
Q.  B.  at  p.  .'.1.  ^ju^  ^^1    ,g^5   ^   g^ 


iJi-i  I'AIMKri-AKii  ANlJ  CuNUlllOXS. 

C^•^  IV.     8uch  a  i\>«)n-ation,  e.g.,  of  mines  nnJ  tho  right   to   work 
■  thorn  (0,  «r  manorial  rights  p.norally,  will,  if  oxpresscnl  in 


It*. 


gt>norel  tcrmn,  afT»Tt  lands  sold  hy  tho  coniraissionors  for  tho 
1  .ivTT.' n*  if  r\|'«^nso>',  !is  well  ns  onlinory  allotments  (m). 

\»  u>  Uad  \\  ht  10  ih'.'  jir-'i'irty  (  nnii'rif=es  strips  of  waste  land  recently 

I^^UI*''  imh^etl,   fM)mo  »»i»ecial   Btii'ulations   as   to   title   are   almost 

invariably  uccescar)'  (r). 

In  some  districts  it  M>cm8  to  have  hccn  a  common  practice 
for  f  artios  to  inclose  such  strips  with  tho  permission  of  tho 
lord  of  tho  manor,  ui>on  pa>-mont  to  him  of  a  small  annual 
sum,  but  without  any  assurance  or  written  agreement  ;  and 
then  to  deal  with  them  as  freehold,  subject  to  a  chief  rent. 
In  such  a  case  tho  tenure  seems  to  bo  merely  that  of  a  yearly 
tenancy. 

h'  As  between  landlord  and  tenant,  tho  former  is  presumably 

entitled  to  encroachments  made  by  tho  latter  during  his 
fenanr^'  (y)  ;  but  this  general  presumption  may  bo  negatived 
by  endeneo  proving  the  tenant's  title  (c) ;  and  it  is  not 
necessary  that  the  encroachment  should  bo  contiguous  to  tho 
land  held  by  tho  tenant ;  but  only  that  it  should  bo  in  such 
proximity  as  to  lead  to  tho  presumption  that  his  position  as 
tenant  enalded  him  to  approve  {n).     The  title  of  tho  landlord 

(0  Which   includCT  the  right  to  inf.  p.  373. 
lisAi   ahaf U  :    Jla^Ut   r.    /V<m«    and  (j/j  iicc  Pot  v.  Jone*,  {IBiG)   !■>  M. 

t^rtfur;  18M,  1  Ch.  667  ;    68  L.  J.  k  M.  580;    IG  L.  J.  Ex.   3S,   and 

Cb.  222.  case*  cited ;  and  as  to  encroachments 

tm)  Dukf  o/  BtUtUufk  T.  Wake/rUi,  by  tnuttecii.  A.'G.  v.  Corp.  of  Cashel, 

L.  R.  4  H.  L.  377  ;   39  L.  J.  (1SI3(  3  D.  &  "NVar.  294,  309. 

til  ;    Bfll  r.   Utt,    (1883)    10  (i,   Sto   Dot   v.  M.ituy,  (1851)   17 

ii.  fi.  D.  at  p.  568  ;    rU84)  9  A.  C.  Q.  B.   373  ;    20  L.  J.  Q.   B.   434  ; 

2M;    62  L.  J.  Q.  B.  290;   63   •*.  Andrtu,  v,  HaiUt,  (1853j  2  E.  &  B. 

267.  349;    22   L.  J.  Q.  B.  409;    Lot  t. 

(t)  8e«,  an  to  tho  proramption  o(  Tidbury,    (1854j    14  C.  B.  304  ;    23 

owiMTuhip   fif   "uch    »trip«,    Stffl  T.  L.  J.  C.  P.  67;  Ktn^tmill  \.  iliUard, 

rrtfi  ■•■     !■<••..•  Stark.  4G3  ;  Do*  ▼.  (1865)  1 1  Ex.  313 ;  lluiing*  {Lord)  t. 

/v..  7  B.  4  C.  304  :    3  StddJrr,  (1898)  79  L.  T.  355. 

L.  J.  o.  .'>.  i\.  li.  310  ;  (»ro«#T.  ir«/,  («)   J^arl    of   Li»lurne    v,    Daiirt, 

(1816)  7  Taun.  39;   and  5<-*5«r*  t.  (1866)  L.  R.  1  C.  T.  259;    35  L  J^. 

M*mU,  (1839)  1  Bear.  251  ;  and  ece  C.  P.  193. 
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will  not  bo  affected  by  the  circumstance  of  Lis  more  assent  to     Chap.  iv. 

the  encroachments  [h) ;  but  if  the  landlord  subsequently  to  the  ^^^' "*' 

encroachment  re-demises  the  onV-iiial  tenement  by  a  descrip- 
tion which  excludes  encroachment,  it  has  been  said  that  the 
presumption  of  accretion  is  excluded  (t) .  In  the  absence  of 
an  express  stipulation  to  the  contrary,  there  is  in  Equity  an 
imi.lied  agreement  tliat  the  tenant  is  to  hold  any  encroach- 
ment upon  the  same  terms  as  his  original  lease  {il).  "Where 
part  of  the  property  consists  of  an  encroachment,  and  either 
the  ordinary  presumption,  or  tlio  evidence  rebutting  it,  is 
doubtful,  a  special  stipulation  as  to  title  will  be  necessary. 
It  is  doubtfid  whether  the  doctrine  of  encroachments  applies 
in  the  case  of  copyholds  (r). 

Upon  a  sale  of   tithes  held  as  lay  property,  or  of  other  Tithes  hel.l  as 
property  held  under  a  grant   from   the  Crown,  the  vendor  ^"^  P'""!^'""*-'"- 
should  protect  himself  from  being  requii-ed  to  produce  the 
original  grant,  if  it  is  lost  or  not  in  his  possession. 

"Wliere  the  propei-ty  has  been  recently  enfranchised  (./'),  it  EufranchLsed 
is  no  longer  necessary  to  insert  a  condition  negativing  the  *^P^^"^^- 
right  to  production  of  the  manorial  title  (,y) ;  but,  if  i)roduced, 
it  may  sometimes  bo  well  to  guard  against  any  question  as 
to  the  right  of  the  purchaser  to  require  evidence  of  tho 
manor  having,  sim-e  tlio  enfranchisement,  been  enjoyed  con- 
formably Avith  tho  earlier  title  (//).  Where,  however,  tho 
enfranchisement  has  been  effected  under  the  General  Enfran- 
ehisement  Act  for  the  time  being  in  force,  it  neither  was  nor 
is  necessary  to  sliow  tlie  lord's  title  (/). 

(i)    Whitmore'v.  Humphries,  {\%1\)  voidahlo  title,  seo   Yeni  v.  Etiwards, 

L.  R.  7  C.  r.  1  ;  41  L.  J.  C.  P.  43.  (1857)  1  D.  &  J.  593  ;    27  L.  J.  Ch. 

(f)  A.-G.   V.    Tomlinf,    (1880)    15  23. 

Ch.  D.  150.  {e)  A.-G.   V.    TomUne,    (ISSO)    15 

(rf)   White  V.  WakUy,  (1858)  4  Jur.  Ch.  D.  150. 

N.  S.  988;    26  Bcav.  17;    Tuhor  v.  (/)  Seo  iw/.  p.  326. 

Godfrnj,  (1895)  61  L.  J.  Q.  B.  245  ;  (^)  C.mv.  Act,  1881,  8.  3  (2). 

BOO  and    distinguish   Dnimmond    v.  (A)  See  1  Jann.  Cony.  3nl  ed.  hy 

Sant,  (1871)  L.  R.  6  Q.  B,  7G3  ;   41  Sweet,  83  ;  and  see  inf.  p.  491. 

L.  J.  (i.  B.  21.    As  to  tho  validity  of  (i)  A'ov  v.  iVnriow,  (1S5S)  25  Bcav. 

Btttlementa   by   parties   holding   by  394  ;  27  L.  J.  Ch.  594  ;   and  seo  tho 

cncroachroont    or    otherwicc    by    a  Copyhold    Act.",    1811,    1843,    IS II, 
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c-K^r  IV  Tho  cxprcMion  "lonl"  in  the  Copyhold  Act,  1894, 
inrlu«lo«  by  p.  '.»1  tho  person  for  tho  timo  being  filling  tho 
r  (»f,  or  ailing  ns  such,  irlittlicr  lairfHlh/  enfil/rd  or  not. 

.uminp  tn  ^  . . lustauding  tho  omission  of  tho  words  italicised  from 
g.  52  of  tho  Copyhold  Act,  I8."i-J,  it  would  seem  that  ft  com- 
I>ul«ory  enfmnciiisfment  \inder  that  Act  might  bo  effectual, 
oven  in  cases  where  tho  person  assuming  to  act  as  lord  had 
no  title  (A).  Compulsorv  enfranchisfmont  takes  effect  from 
tho  date  of  the  confirmation  of  the  award  by  tho  lioard  of 
Agriculture  and  Fisheries,  unless  some  other  date  is  fixed  by 
that  confirmation  (/)  ;  and  confirmation  under  the  seal  of  the 
lioonl  of  Agriculture  and  Fisheries  is  conclusive  evidence 
that  the  requirements  of  tho  Act,  with  respect  to  proceedings 
to  bo  taken  before  confirmation,  have  been  complied  with  (w). 
If  the  copyhold  tenant  dies  between  the  date  of  a  notice  to 
eufranehiso  and  the  enfranchisement,  the  lord  is  not  entitled 
to  a  fine  on  the  admittance  of  tho  new  tenant  (;/). 


torr.. 
wait 


r.  i  .  "Where  the  copyliold  title  depends  upon  grants,  made  by 

tho  lord  of  the  manor,  of  part  of  tho  waste,  it  is,  in 
general,  ex])e<lient  to  provide  tliat  no  evidence  shall  bo 
required  of  such  grants  being  authorised  by  the  custom  of 
tho  manor  (o) ;  even  tliough  in  some  manors  the  right  is  well 
establishofl.  If  tho  grant  is  good  against  a  copyholder,  it 
will  also  bo  so  against  an  enfrancliised  tenant  (y>).  »Such 
grants  can  now  only  be  made  with  the  previous  consent  of 
the  Boapl  of  Agriculture  and  Fisheries,  and  when  made  tho 
land  censes  to  Ik;  of  copyhold  tenure  (y). 


Eflactrf 


j^         Tlie  copyhold  tenure  has  been  held  not  to  bo  destroyed  by 

lft52  .    16  k   J7   Vict.   c.   S7  .    tho  („^  s.  49.     It  was  different  under 

Copyhold    Art*,    18.S8,    and     1804,  ti,e    earlier    Copjhold    Acta  ;     seo 

"•  21    I    (d).  ffyff,  y_  JMyio,,,  (1876)  1  C.  P.  D. 

(*)  C'noaidrr  h'rrr  ▼.  /ViwMit,  (1868)  609  ;  io  L.  J.  C.  P.  003, 
2i  Boar.  391  :    27  L.  J.  Ch.  694  ; 
and  tho  Copyhold  Act,    1858,  n.  2, 

rrpealing  ».  1 1  of  the  Copyhold  Act, 

|g^2  iP'    Ram»atj   v.    Cruddat,    1893,    1 

(/)  Copyhold  Act.  1894.  a.  10  (6).  ^'  ^'  2^®- 

(■»)  8.  61.  W)  Copyhold  Act,  1894,  s.  81. 


('/)   8oo    Farrer    on     Conditions, 
p.  126. 
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the  severance  of  the  frec4i(ild  fc;e  timiile  iu  the  laud  from  the     Cliap.  IV. 

Sect   4 

manor  (;•).     Severance  may  take  place  either  bj  conveyance 


of  the  freehold  fee  simple  hy  the  lord  to  a  stranger,  or  by  interest  from 

reservation  of  the  freehold  interest  in  a  copyhold  tenement  ^  ™*°'^""- 

on  the  conveyance  of  a  manor.     In  such  cases  the  incidents 

of   the  copyhold   tenui-e   are   unchanged,   except   so   far   as 

results  from  there  being  no  customary  Court  at  which  the 

copyhold  tenant  can  appear.     It  follows  that,  after  the  sever- 

nncp,  the  grantee  of   the  freehold  interest   can  enforce  the 

pajTuent  of  rent,  and  all  services  which   are  due  without 

admittance   or   holding:   a   custoniarv  Court.     Tluis  he  can 

enforce  forfeitures  at  Commnn  I^aw,  such  as  the  making  of  a 

lease  for  more  than  one  year,  waste,  or  denying  the  rent,  but 

not  forfeitures  which  are  merely  so  by  custom  of  the  manor  («). 

It  has  been  held  also  that  the  copyhold  tenant,  being  no 

longer  a  suitor  at  the  customary  Court,  cannot  alienate  by 

customary  assui'auce,  and  that  the  land  is  not  enfranchised 

thereby;  and  it  was  said  that  the  interest  of  the  copyhold 

tenant  could  only  be  bound  by  a  decree   in   Chancery  (/). 

The  more  modern  opinion  is,  that,  as  tlie  lord  cannot,  by  any 

act  of  his,  prejudice  the  rights  of  his  tenant,  the  latter  being 

unable  to  deal  with  his  land  by  customary  assurance  may  in 

default    employ  common    law   assurances  (»).     The  tenant 

could  not,  it  is  conceived,  obtain  compulsory  enfranchisement 

under  the  C'opyhold  Act,  1804,  as  the  Act  only  applies  where 

the  tenant  has  been  admitted  ;  but  enfranchisement  will  be 

effected  by  the  conveyance  of  the  freehold  interest  by  the 

owner  to  the  copyhold  tenant  (./•).     Tliere  is  some  authority 

for  saying  that  the  grantee  of  the  freehold  interest  in  all,  or 

in  more  than  one  copyhold  tenement,  may  hold  a  eustomarv 

Court  (y). 

(r)  ]Win;-fl  v.  Smith,    loOl)  4  Rep.  (m)   Philtip*  v.  Ball,  (1859)  6  C.  B. 

24  b;    Mtluich  \.   LuUr,    (1588)    \b.  N.  S.  811. 

26  a  ;    h'xhon  v.  Allni,  (1820)  1  J.  &  (r)    Wihou  v.  Alhn,  (1820)  I  J.  & 

W.  611  :  Miiitoit  V.  Kirkicocxt,  (1868)  W.  at  p.  611. 

3Ch.  614;  37  L.  J.  Ch.  606.  iv)  Mrlicifh   v.   Lutn;  tup.;    and 

(«)  Murrtl  V.  Smith,  $up.  sco  Xeal  and  Jofktoti,  (1595)  4  Rop. 

(0  5.    C. ;    and    see  cases    cited,  27  b.      But  see  per  contra,  4    R<>p. 

n.  (r),  mip.  26  b.  n.  (r). 
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t%Mp.  IV. 


rfc!' 


Tho  vendor  i«  priimi  facie  rosponsiblo  for  \\\s  titlo  deodfl 
bt'injf  i»niporly  i.t«mpo<l ;  so  that,  if  th<ro  is  any  doubt  of  their 
h.liiu'  .- ■.  !•••  f«liould  protect  himself  (z)  as  to  documents 
r\..ut. -1  If  I"  tho  17th  May,  ls8S  (^;).  So,  too,  where 
land  is  in  a  regijstor  county,  ho  shouhl,  in  caso  of  doubt, 
guonl  o^ainst  tho  documents  being  nnregistero<l  {b).  And 
wlun'  tlio  Condition  is  in  tho  ordinary  form,  viz.,  tliat  no 
objeition  shall  bo  tak«n  on  account  of  any  document  being 
unstamped  or  insufficiently  stomped,  or  u<jt  being  registered, 
tho  punhasor  cannot  rescind  tho  contract,  though  tlio  vendors 
know  there  are  unregistered  documents,  and  tiiat  tho  defect 
is  immiediablo  (r).  Those  condition?,  however,  being  de- 
preciatory, shoiUd  not  bo  used  unless  there  is  some  reason 
to  believe  that  they  will  be  required. 


IjmKehfMa.         Upon  a  sale  of  leaseholds,  tho  following  points  will  require 
ottention : — 


Airsib*! 
MvdtlrttnQ  of 


A  condition  that  the  lessor's  title,  whether  express,  or 
implied  by  statute,  shall  not  be  objected  to  will  not,  it  is  con- 
wived,  al>8olutely  bind  tho  purchaser  if  there  is  a  material 
Haw  in  the  title,  endangering  his  safety,  whioli  is  not  disclosed 
by  tho  vendor  (^/),  as,  for  example,  that  the  statutory  powers 
of  leasing  of  a  mortgagor  or  mortgagee  of  land  have  been 
excluded. 


K  Tho  necessity  for  such  a  condition  is  superseded  by  the 

V.  A  i\  Ac^  ^'-  ^^  I'-  '^'  ^  ^^'^y  and  ^^^  ^'^n^'-  Act,  1S81,  the  joint  effect 
of  which  is  to  provide,  as  one  of  the  ndcs  which,  subject  to 
express  stipulation,  are  to  regidate  the  obligations  and  rights 


1874. 


<■  ■  Jur. 

lin  I>.  T. 

64;  H  kthmf  to  Jjoomn,  (1S81)  17 
Ch.  D.  10  .  £0  L.  J.  (T).  463;  but  woo 
UmI  diatinfpiioh  Rf  IhrlU-k  Soeuly, 
(1H.S3,  24  fh.  I>.  \VJ  :  bi  L.  J.  Ch. 
777 :  FiDuicv  Act.  1906.  •.  12,  which 
applicw  to  pcniniud  m  well  a«  real 
fTT-prrty :  Haathomnn  Corp.  r.  Atl.- 
Gm.,  1904,  A.  C.  165. 


{•>]  IIo  cannot  protect  himself  M 
to  those  cxeoutfd  after  the  16th  May, 
1888  ;  MX  SUmp  Act,  1891,  b.  117  ; 
and  ftcc  inf.  p.  2Gt. 

If>;  .Sec  Fiirknyy.BoyaH,  (1893)  31 
L.  R.  It.  191. 

(«■)  Gkrling  v.  0.,  (1886)  W.  N. 
1«. 

{d)  Lrcoy  V.  Mogford,  (1856)  2  Jiur. 
N.  S.  1085. 
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of  vendor  and  purchasor,  tlmt  under  a  contract  for  the  sale  of     Cltap.  IV. 

Sect.  4. 

a  term,  whetlier  derived  or  to  be  derived  out  of  a  freehold  or  — — 


leaseliold  estate,  the  iuteudt'd  lessee  or  assign  is  not  to  be 
entitled  to  call  f»jr  tlie  title  to  the  reversion,  whether  freehold 
or  leasehold  (<)  ;  thus  the  purchaser  of  an  underlease  can 
require  an  abstract  of  that  underlease  (/).  The  purchaser 
Avill  have  constructive  notice  of  the  lessor's  title,  just  as  ho 
would  formerly  have  had  where  ho  stipulated  not  to  inquire 
into  it  {[/)  ;  but  the  enactments  do  not  preclude  a  purchaser 
from  raising  aliunde  the  objection  that  the  title  to  the  free- 
hold is  bad,  and  if  he  raises  a  distinct  and  tangible  issue,  he 
can  call  for  production  of  the  documents  relevant  thereto  (//). 

The  covenants   in  the  lease  should  never  be  referred  to  Covcnauth  in 
as  "usual";  the  proper  course  is,  to  produce  an  abstract  or  i^oticcd.^ 
copy  of  the  lease  at  the  time  of,  and  offer  opportunities  of 
inspection  before  the  sale,  and  to  stipulate  that  the  purchaser 
shall  be  deemed  to  have  full  notice  of  the  contents  (/)  of  the 
lease,  whether  ho  inspects  it  or  not  (/.). 

Covenants  to  pay  land-tax,  sewers  rate,  and  all  other  taxes,  W'liat  aro 
and  a  pro\'iso  for  re-entry  if  any  but  a  specified  business  shall  covenants." 
be  carried  on,  have  been  held  to  bo  "  usual  "  (/) ;  so,  too,  a 
covenant  that  tlic  lessee  shall  make  good  any  damage  occa- 
sioned by  fii-e  (ni)  ;  and  where  a  landlord  agreed  to  demise  at 
a  yearly  rent  "  free  of  all  outgoings,"  and  to  grant  a  lease  on 

(r)  v.  &  r.  Act,  U7i,  8.  2  ;  Conv.  243;  IT'/dc  v.  mirdni,  (1877;  3Ex.D. 

Act,  1881,  8.  3  (1).  72;  47  L.  J.  Ex.    121  ;    JU  Landrr 

(/)  Gonliiig  V.  Woolf,  1893,  1  Q.  B.  aiul  liaghy,  1892,  3  Ch.  41  ;  61  L.  J. 

39.  Ch.  707. 

(y)  Fatman  v.  1  [aria, id,  (1881)  17  {k)  See  tup.  ■p.  103;  P.t  White  and 

Ch.  D.  353  ;  60  L.  J.  Ch.  642 ;  Re  Smith,  189G,  1  Ch.  637;  65  L.  J.  Ch. 

Cox  and  Xere,  1891,  2  Ch.  109.  481  ;  Mid<jky  v.  Smith,  (1893)  W.N. 

(A)  Joiut  V.  lV,Uti,  (1890)  43  Ch.  D.  120. 

674.  (/)  Bnmrtt  v.  IVomack,  (1828)  7  B. 

(i)  As   to   what   is   implied   liy   ii  i  C.  627;  6  L.  J.  K.  B.  17.>;  lUad- 

statement  that  there  are  no  unusually  biinj  \.  Wriijht,  ^1781     2  Doug.  621. 

restrictive  covonnutu,  sec  Andicc  v.  A.s  to  wluit  are  usual  covenaut»,  seo 

Axtkn,,   (1882)  22   Ch.  D.   218;    52  Foa,  L.  &  T.  3ra  c-d.  344— 347. 

L.  J.  Ch.  29»;  llampyhney.  IVukru*,  [m)  Kmdall  v.  //.//,    (ISGO)  6  Jur. 

(1878)  7  Ch.  D.  555  ;  47  L.  J.  Ch.  N.  S.  9C8. 
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C^»p.  IV  tho  above  and  other  "  usual  "  t.'rms,  it  was  held  that  the 
^'"''  *  liability  to  j.ay  tho  land-tax  and  titho  commutation  niit- 
charpf  foil  ujHjn  th«'  tenant  (/»).  Tlu«  foUowin*;  havo  been 
hi'ld  not  to  b«»  "usual"  covenants;  a  c<>voniint  restrictive 
of  tho  right  of  alienation  (») ;  a  c<ivenant  not  to  mow  meadow 
laml  more  than  once  a  year  (;>)  ;  a  condition  of  ro-entry  for 
broach  of  any  covenant  (7);  a  covenant  that  every  assi^Minient 
or  imderh'oso  hhall  Ik?  loft  with  the  landlord's  solie-itor,  and  a 
fi«o  jmid  f"r  repistrntion  (r). 

f  Tho  C'onv.  Aft,  1881  («),  compls  a  jiunlioser  of  leasdiitlds 

to  assume,  unless  the  contrary  oi>peurs,  tliat  tho  lease  or 
underlease,  and  every  suiw^rior  lease,  was  duly  {granted,  and, 
on  production  of  the  receipt  (/)  for  the  lost  ]>ayment  due  for 
{  rent  (")  under  the  lease  or  underlease,  before  the  date  of 
■  .  actual  completion  of  the  purchase,  that  all  the  covenants  and 
provisions  of  the  lease  or  underlease  have  been  duly  per- 
fonntnl  ancl  ol)6er\-e<l  up  to  tho  date  of  actual  completion, 
and  further,  that  all  rent  due  under  any  superior  lease,  and 
all  the  covenants  and  provisions  of  every  superior  lease,  have 
been  i»aid  and  «liUy  performed  and  c»bserved  up  to  that  date. 
Tlie  words  "  unless  tlie  contrary  appears,"  restrict  its  opera- 


Art.  IMl. 


prrf  ri 


(m)  I^rUk  T.  .S/ww«N,  (1860)  1  D. 
F.  k  J.  326 ;  29  L.  J.  Ch.  96  ;  Ic^k- 
tnMlr.  fnUoH,  <1874  43  L.  J.  C.  P. 
179  ;  in  cff<>ct  orpmilinjf  (lauttoit  v. 
CUrkt,  (l7o3  Saycr,  78.  But  wo 
Jtfrry  T.  Sf^lt,  11871,  L.  K.  6  C  P. 
2i0;  40  L.  J.  C.  P.  101.  whcro, 
howcTcr,  tho  Icfwf^ir  wn.i  him.ntlf  tlio 
owTtcr  of  tho  tithe  rent-charge  ;  ahto 
TitlM  Act,  1801,  t.  1. 

(•>  BnekUmd  r.  raptUon,  (1866)  2 
Cb.  67  :  86  L.  J.  Ch.  81  ;  IlamptKirf 
r.  U'itkm;  (1878)  7  Ch.  D.  666  ; 
Buk^p  T.  Ta^Ur,  (1891)  60  L.  J. 
Q.  B.  666;  Rt  Lsmdir  and  Jlaglfy, 
1802,  3  fh.  4t  :  61  L.  J.  Ch.  707. 
A*   to  t'  f   tho  qualifrin^ 

word*  "  ■  :i«cnt  in  not  to  bo 

arliitninlj  withhrld,"  mx  the  caMM 
coUrrtorl.  1  K.  k  E.  8th  cd.  730. 


72,  82;   17  L.  J.  Kx.  121. 

('/)  Jlodt/kinfon  V.  Crowr,  (187-))  10 
Ch.  62'J;  44  L.  J.  Ch.  680;  He 
Anderton  a»d  MUner,  (1890)  45  Ch.  D. 
476  ;  AO  L.  J.  Ch.  765  ;  but  bc©  37 
Si.l.  J.  111. 

(<\  lirr^drM  V.  Lii/tdnlf,  (1877)  3 
C.  P.  I).  52. 

(')  S.  3  (4),  (.-,). 

(0  /.<•.. from  tho  immcdiatcleflaor : 
Jir  Iliiipiia  and  Pririral,  (1888)  67 
L.  J.  Ch.  807. 

(m)  "Rent"  does  not  apply  to  a 
poppercom  rent ;  and  tlio  production 
of  a  receipt  for  a  popponom  will  not 
rtlifvo  tho  Tondor  of  a  building  lease 
frf>m  hif*  liability  to  show  that  hia 
covenants  have  been  observed  :  Jf0 
J/f-Wy  and  Vatf.  (1885j  30  Ch.  D. 
344;  64  L.  J.  Ch.  88G. 
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tioD,  aiiJ  tlio  receipt  is  prima  /tuic  evidence  only,  not  con-     Chap.  iv. 

elusive  (j").     Hence  provision  should  be  made  for  the  case  of  

breaches  "within  the  knowledge  of  tlie  vendor,  which  he  has 
reason  to  believe  have  been,  or  are  likely  to  be,  waived  by  the 
lessor  (//),  and  also  for  cases  where  thiTC  is  a  iit-ppercorn 
rent.  But  the  purchaser  will  be  bound,  even  though  it 
appears  that  there  is  a  continuous  breach  of  covenant  which 
has  not  been  waived  by  the  lessor,  if  he  was  aware  of  the 
fact  when  he  signed  the  contract  {z). 

Vnder  a  condition  that  "  the  possession  under  the  lease 
should  be  deemed  conchoiire  evidence  of  the  due  performance, 
or  sufficient  waiver  of  any  breach,  of  the  covenants  in  the 
lease  up  to  the  completion  of  the  sale,"  the  purchaser  was 
held  to  be  fixed  with  notice  of  possible  breaches  of  covenant 
prior  to  the  contract,  which  must  be  taken  to  be  waived,  but 
not  of  those  committed  after  the  date  of  the  contract ;  and  no 
opinion  was  expressed  as  to  what  would  have  been  the  effect 
of  the  condition,  had  it  been  proved  that  the  lan<.llord 
intended  to  enforce  the  forfeiture  {zz).  It  is  conceived,  how-  When 
ever,  that  any  subsisting  breach,  if  within  the  vendor's  brvachea. 
knowledge,  ought  to  be  exyiressly  mentiimed ;  and  that  the 
condition  is  properly  applicable  only  to  breaclies,  of  whieli  he 
has  no  notice,  or  which  he  has  good  reason  for  believing  to 
be  waived.  Nor  will  such  a  condition  bind  the  purchaser  if 
-there  is  a  reasonable  ho)id  fi'fc  doubt  as  to  who  is  the  rever- 
sioner entitled  to  receive  the  rent  [a).  "Where  it  was  stipu- 
lated that  the  production  of  the  last  receipt  for  rent  prior  to 
completion  should  he  conclusive  evidence  that  all  the  covenants 
had  been  performed,  the  purchaser  was  precluded  from 
f)bjectiug  that  the  lease  had  been  fnrfeitetl  by  reason  t»f 
dilai»idations,  which  existed  at  the  date  of  the  contract  (/>). 

(j-)  lie  niff/irtt  and  Birdy   1902.  2  (-■)   C/<»i/t<  v.  r<»/«-/H<iM,  (1895)  W.  N. 

Cli.  2H  ;   1903,  1  Ch.  2S7  ;   7J  L.  J.  IH. 

Ch.  220.  {zz)  Jlotrfll  y.  Kiffhthy,  (1856)  21 

(//)   In  Jihiper  to  Thu.optoii,  (ISSl)  Boav.  331  ;  25  L.  J.  ("h.  3^1. 

61   L.  J.  Ch.  42,  an  nftiduvit  by  the  (a)    Try/rr    v.     WhiU,     (1864)    33 

vtador   uf   tlu«   porformanro   t)f   the  Beav.  403  ;  33  I..  J.  Cli.  Sfilt. 

covoniiiit.s  wn.M,  in  tin'  ahsouce  of  a  {h)    Bull    v.    IlHtchen'.    (180>3)    32 

rwoipt,  held  siifliiii-nt.  Bcav.  GLS. 
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C%*p.  IV.  So,  whoro  then'  was  a  con«lltiou  that  tlio  production  of  the 
Iwt  r«Ht»ii»t  for  rout  paitl  should  bo  taken  as  coiic/usirc  evidence 
of  the  duo  and  witisfactory  iH-rformanco  of  the  lessee's 
cov  *  ■  •  'tuA  in  the  W-^t',  or  th«^  waiver  of  any  hn-aclies 
U|>  •  ^  I,  whether  tlie  lessor  should  be  cognizant  of 

iuch  broaches  or  not,  it  was  held  by  the  House  of  Lords, 
on  a  question  arisinp:  out  of  a  reference  as  to  title  in  an 
action  for  spinfie  performance,  that  the  purchaser  could 
not  objint  to  the  title  on  the  giound  that  there  was  such  a 
continuing  broaih  of  a  covenant  as  might  render  the  property 
liable  to  immediate  forfeiture  (r).  It  is  conceived  that  the 
pri;  "  '  f  ronnf ruction  in  such  a  case  are  the  same,  whether 
th«  a  has  to  bo  considert:^!  on  the  question  of  specific 

performanco,  or  on  a  reference  as  to  title.  A  difficulty  of 
this  kind  has  often  ari8«*n  upon  the  covenant  to  insure  against 
^*T»««  fire.     Whon-  there  has  been  merely  a  past  omission  to  insure, 


of 

UMrormaat  but  the  existing  iu.suranc-o  is  according  to  the  terms  of  the 
•o  iBOTrr.  covenant,  the  condition  as  to  waiver  may  be  relied  on ;  but 
where  the  exi,'»ting  insurance  is  improperly  effected  {(f)^  there 
is  a  continuous  breadw/c  die  in  diem  of  the  covenant  to  insure 
and  ke«p  inMircd  in  the  specified  manner,  and  the  sufficiency 
of  the  condition  may  bo  open  to  serious  question  (r).  Tlio 
omi&sion  for  a  single  day  to  pay  the  premium  within  the 
time  allowed  by  the  office  is  a  breach  of  covenant  inducing  a 
forfeiture ;  and  is  not  cured  by  the  subsequent  acceptance  of 
RalM aiFutuit  the  premium  by  the  office  (/).  But  bond  fdc  purchasers 
were,  by  the  Law  of  Property  Amendment  Act,  18o9,  ss. 
4 — 9,  ]irott'cte<l  against  forfeiture  of  the  lease,  by  reason  of  a 
prior  breach  of  the  covenant  to  in.sure,  if  they  had  a  receipt 

{t)  Uvru  T.  Ltt*,  (1881)  7  A.  C.  roiul  v.    Hinrkinn,   (1875)    L.   R.    10 

19;  41  L.  J.  Ch.  2M.  C.  P.  342  :  44  L.  J.  C.  P.  116. 

(J)  8c«  r^mi4in  T.  Harhome,  (1848)  (/)    W%l*on  t.  V'.,  (1854)  14  C.  B. 

11  Q.  B.  36<« ;    17  L.  J.  Q.  B.  04  ;  616;    23  L.  J.  C.  P.  137  ;   Job  r. 

1Ut*»%  T.  MiddUton,  (1863)   10  Ha.  Bamttrr,  (185G)  2  K.  &  J.  374  :  affd. 

»41  ;  22  L.  J.  Ch.  74«.  .'.  "SV.  R.   177  ;   26  L.  J.  Ch.   125. 

(/)  IlMCfU  T.  A'l                           -1  'Hio   Cnjwn  can  waive  a  forfoiiuro 

Bear.  331  ;    2^  I..  •'                        -X-*  \>j  acceptance  of  rent:     Briiit^eM  r. 

to  the  ca'                     •  yi  a  c^^ri  naot  Longman,     (1857)     24      Bear.     27; 

Dot  to  HI)'.                     waircT  of  irach  iJarmport  v.  Ji-'^.,   (1877)    3   A.    C. 


hwch  where  cootinaing,  tee  W«l-       115  :  47  L.  J.  P.  C. 
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for  the  last  payment  of  rent,  and  there  was  a  valid  insurance     Chap.  IV. 

.  Sect.  4. 

on  foot  at  the  time  of  completing  the  purcha-se  ;  an<l  it  was  — — 


held  that  if  the  breach  had  been  committed  since  the  passing 
of  the  Act,  the  Court  had  power  under  the  4t]i  section  to 
relievo  against  the  forfeitiu-e,  notwithstanding  that  the 
covenant  broken  was  entered  into  previously  to  the  Act  (f/) ; 
but  a  vendor,  in  tlie  absence  of  a  condition  to  that  effect, 
could  not  compel  a  purchaser  to  rely  upon  this  section  of  the 
Act(/().  Tiiese  sections  have  been  repealed  by  the  Conv. 
Act,  1881  (/■),  which  contains  in  s.  14,  as  modified  by  the 
Conv.  Act,  1892,  ss.  2 — 5,  large  provisions  for  relief  against 
forfeiture,  and  places  the  covenant  to  insure  on  the  same 
footing  ns  all  otluT  covenants  (/.),  except  those  to  which  the 
Act  does  not  apply  (/). 

If  a  waiver,  either  express,  or  made  suflicient  by  the  con-  Title  of  rcver- 
ditions,  be  relied  on  by  the  vendor,  and  the  landlord  giving  ^"be!^i^»-n  in 
it  is  a  different  person  from  the  original  lessor,  a  condition  ca«?of  waiver, 
precluiling  investigation  of  the  lessor's  title  will  not  preclude 
the  pm\liaser  from  requiring  the  title  to  be  traced  from  the 
original  lessor  to  the  person  whose  waiver  of  the  breach  of 
covenant  is  relied  on  (;«). 

"Where  leasehold  property  held  under  one  lease  is  sold  in  Apportion- 
lots,  provision  should  be  made  for  the  apportionment  among  and  liubiiitien 
the  purchasers  of  the  rent  and  liabilities  under  the  lease  («).  °°  '*'emlot«. 
The  usual  plan  is  to  assign  the  lease  to  the  largest  purchaser 
on  trust  to  grant  underleases  to  the  purehascrs  of  the  other 
lots,  or  subject  to  underleases  previously   granted  by  tlie 
vendor  (o).     The  simplest  plan  is  for  the  vendor  to  grant 

(ff)  rage  v.  Jioinrlt,  (ISGO)  2  Gif.  {»»)  Sec  Taylor  v.  Maythhialf,{\H2) 

117  ;  G  Jur.  N.  S.  41'J  :  '20  L.  J.  Cli.  1  Y.  &  C.  C.  C.  058  ;    10  L.  J.  Ch. 

398.  339;    BarmctU  v.   lInrriK,   (1809)    1 

(A)   Tuntrr  v.  Marriott,  V.-C.  K.,  Taunt.  430;  JioirUs  v.  If'allrr,  {IS32) 

31  July,  ISGO.  IIaye«,  439,  441  (where  n  receipt  by 

(•)  S.  14  (7).  a   Crown   collector  was  hold  to  be 

(A)  S.  14  (1),  (2).  evidence  of  apportionment) ;  and  sco 

(/)  See  B.  14   (6),  (8);   and  Conv.  noto  to    Jrarrni  v.  Latcman,  (1842) 

Act,  1892,  8.  2  (2).  n.  &  K.  at  p.  -l')©. 

(w)    Turner  \,  Marriott,  sup.  (f)  Scefvnn.  Wokt.  Fomw,  Cthcd. 


vj: 


IWKTKl  l.AK<  AM>  C<»M»ITin\S. 


ilMp.  IV.  unilcrleado*  to  tJio  punlmsor,  mid  retain  tho  K-aso ;  but  this 
_?^-*  cannot  bo  done  by  a  vnulor  trustio  who  is  not  the  original 
l»"*j»c©  ( /» ) .  It  is  |»n»[Mr  f<>r  tho  conditions  to  jtrovido  what 
coTonnnta  ari«  to  bo  given,  though  it  8<'oms  tliat  the  vendor  is 
entitled  to  covenants  bv  tho  underlessees  to  observe  the 
covenants  in  tho  hend-lcaso  so  far  as  they  r«'lut«'  to  tlieir 
re*i»ective  lots  ;  antl  by  tlio  assignoo  of  tho  lease  to  perfonu, 
and  indemnify  the  vendor  against  tho  covenants  therein  as 
reganb*  tho  whole  property ;  while  tli<'  uutlerlessees  are 
entitle*!  to  the  usual  qualified  covenants  by  the  grantor  for 
quift  enjoyment,  for  payment  of  the  head  rent,  and  for  per- 
fonnance  r»f  tlie  covenants  contained  in.  tho  head-lease  so  far 
ns  they  affect  the  property  comprised  therein,  (»thcr  than  tliat 
demi?»-d  to  the  covenantee;  tho  latter  covenant  is  rather 
onerous  (7),  and  may  deter  purchaser  trustees;  hence  it  may 
be  well,  where  the  grantor  is  a  purchaser  to  whom  the  head- 
leas*'  has  Ix^en  assigned,  to  restrict  its  operation  to  the  parts 
retaineil  by  the  covenantor.  Th<'  cross  powers  of  distress 
formerly  given  to  tho  several  purcliascrs  are,  it  is  con- 
coive<l,  rendered  void  by  tho  Bills  of  Sale  Acts,  1878  and 
1882  (r). 


Titk  to 
rmrwmblfl 


ITTtTSJOO. 


l*I>on  the  sale  of  renewable  leaseholds,  it  will  probably  be 
ne^-essary  to  provide  against  the  production  of  the  title  prior 
to  the  subsisting  lease  (••*) . 

l*l»on  the  sale  of  a  reversion,  it  was  formerly  prudent  to 
provide,  that  no  evidence  should  be  required  of  the  sufHciency 
of   the   consideration  paid  on  tho  original  imn  hase(/) ;  on 


3«  ;  1  K.  4  E.  Sth  cd.  2'.»3,  .'.09. 
8och  no  aimn^rrmcnt  ix  a  mtlo  within 
tht>  mraninir  of  th**  Soliritoni'  Rc- 
mun'm'i'-n  A«-t,  18S1,  nn<I  <l<>o«i  not 
*^t'.'  •   r  to  mako  n  fnrthor 

char.  .-t  of  th«-  rent  :     /.V 

ll'tU,  IbW,  i  Ch.  Ml;  66  L.  J.Ch. 
163. 

I p)  B*  n'ntlrr  €Hii  Oml$fioll,  1901, 
2  Ch.  3H3 :  70  L  J.  Ch.  66C. 

(7  Iln*rn  r.  I^ttll,  (1S66)  2  .Tur. 
K.  8.  317. 


(»;  S«-o  lulbrook  V.  Johhy,  (1887) 
6G  L.  J.  Ci.  n.  376  ;  Sirrnn  v. 
Mnrtton,  (1S»1)  39  W.  R.  129:  60 
L.  J.  Q.  B.  192;  R<-  Wtin*,  (1888) 
21  Q.  B.  D.  at  p.  S'JI  ;  67  L.  J. 
Q.  B.  631. 

{»)  See  inf.  p.  327. 

(0  Sec  noMwellr.  Mnulham,  (1822) 
6  Madd.  373 :  1  L.  J.  O.  S.  Ch.  160; 
K*-  now  the  Salcf*  of  Revcreiona  Act; 
ix^'-s  ;  and  •»/.  p.  74S  ri  u-q. 
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purchases,  however,  hy  auction,  or  after  18G7,  the  condition  ifl     Chap.  iv. 
unnecessary  {i<).  ^^^'  *' 


On  a  sale  of  property  which  includes  huildings,  it  is  usually  Condition 
provided  that  tlio  purchaser  sliall,  subject  to  the  consent  of  inaurance. 
the  insurance  office,  have  the  benefit  of  any  subsisting  in- 
surance, in  the  event    of   tlie   buildings  being  burnt  down 
before  completion  (r). 

Fire  insiu-ance  policies  are  generally  so  framed  as  not  to 
be  assignable  without  the  consent  of  the  office  (//)  ;  and  a 
purchaser  can  bo  compelled  to  complete  without  any  abate- 
ment of  the  price  for  the  destruction  by  fire  after  the  sale  of 
a  building  on  the  land  (z).  Hence,  as  a  contract  of  insurance 
is  a  contract  of  indemnity,  on  the  house  being  burnt  down 
before  completion,  if  the  vendor  pays  the  insurance  money  to 
the  purchaser,  or,  at  the  purchaser's  request,  rebuilds  the 
house  without  the  consent  of  the  office,  he  will  be  liable  to 
refund,  out  of  the  purchase  money,  the  amount  paid  b}'  the 
office  (a).  In  the  absence  of  stipulation  the  benefit  of  a 
policy  effected  hy  the  vendor  will  not  pass  to  the  purchaser 
of  a  freehold  house  (i).  But  as  to  buildings  within  the 
metropolis,  it  seems  that  the  purchaser  (r),  who  has  an 
insurable  interest  in  the  property,  can  compel  the  office  to 
rebuild  under  the  Fires  Prevention  (Metropolis)  Act,  1774  (rf), 

(m)  Shfllyx.  .V«A.  (1818)  3  Madd.  Ch.    D.    1,    C;    50  L.  J.  Ch.  472; 

232;     SCO    inf.  p.  754.      The   Court  Poolr  y.  Jdant»,  (1864)   4   N.  R.  9; 

will,  however,  sot  onido  a  punlinso  33  L.  J.  Ch.  G39. 

from  a  poor  and  ignorant  ninn,  at  a  {a)  Castrllain  v.  Preston,  (1883)   II 

conwidoriblo  undervalue,  who  is  not  Q.  B.  D.  380  ;    fi2  L.  J.  Q.  B.  366  ; 

independently  adviwd  :   Fr;/  v.  /^wr,  IfVU  of  England,  He.  v.  haae*,  1897, 

(1888)  40  Ch.  D.  at  p.  322  ;  58  L.  J.  1  Q.  B.  226 ;  C6  L.  J.  Q.  B.  3G. 

^^-  l'-^-  (*)   li'ijner  v.  Preston,  tup.  ;    Puolt 

(z)  See  forms,  1   K.  &   E.  8th   cd.  v.  Adauu,  sup. 

293;   WoInL  Forms,  6th  cd.  45;  and  (<•)  Ex  p.   Gorehj,  (1864)  5   N.  R. 

•V".  P-  l'»».  22  :   13  W.  R.  60  ;  4  Do  O.  J.  k  S. 

(y)  Lyneh  v.  n<ihrll,  (1729   4  Bro.  477;    34    L.   J.    Bkcy.   1  ;    but  me 

P.  C.  431  ;    Sinilrri'    Co.  v.  HadJoe/:,  West mintter  Fire  OJfietT.  Gla^ffotc,  ^. 

(1743)  2  Atk.  554.  ,«f,^y..    (1888)    13    A.    C.    659;    and 

(«)  Paine  r.  itetler,  (1801)   6  Ves.  1  Wma.  V.  k  V.  444. 

349;    Rayner   v.    Preston,  (1881)    18  {d)  14  Geo.  III.  c.  78,  «.  83. 

P.       VOF,.  I.  Q 
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ChMp    IV. 

8«Kt.   I. 


OumUni 


A«  tn  fore- 

by  tni*t««», 
4e. 


Coq^Uaq  mm 
to  taodityiag 
kImom  of 
bniiaiaf 


whi«-h  nHiuirps  insiiranoo  companios,  on  the  application  of 
•uv  pTwm  int«'n'>ti'*l  in  or  eutilltMl  to  any  l)uil<ling  destroyed 
bv  •■  ■'  -n  the  nu'tp»iv>lis,  t«j  lay  out  the  insuninco  money 

in  I  ig.     It  has  bot-n  held  (<•)  that  tlio  application  of 

the  Act  is  not  confined  to  honses  in  the  diHtrictfl  named  in 
the  preftmblo,  but  this  has  since  been  doubted  (/). 

Indt'iwndi'ntly  of  this  enactment,  the  purchaser  of  a  lease- 
hold hous4>,  where  the  lease  c<mtains  a  covenant  to  ins\uo  and 
an  agreement  to  apply  the  insurance  money  in  rebuilding  the 
premijM's,  but  not  otherwise  (f/),  will  in  effect  get  the  benefit 
of  the  jx»licy ;  as  the  vendor  is  bound  ^o  observe  the  covenant 
to  insure  until  comph'tion,  and,  in  the  event  of  a  fire,  to 
spend  the  iusurauco  money  in  rebuilding. 

T'  '  it  is  a  general  nde  that  a  trustee  or  raortp:ngcp, 
Ac,  into  no  covenant  for  title  except  that  against  in- 

ctimbranoee  (A),  it  is  usual,  and  r)n  that  account  perhaps 
expedi«^'nt,  to  insert  a  Bi>ecial  condition  to  that  effect. 

Upon  a  sale  of  an  estate  laiil  out  as  building  land,  it 
may  often  be  desirable  to  reserve  power  for  the  vendor  to 
mo«lify  the  arrangenvnts  indicated  by  the  sale  plan,  for 
the  laying  out  of  the  land,  and  the  formation  of  roads 
and  other  accommodation  works,  in  case  any  of  the  lots 
remain  unsold  (i). 


8«*k«i  5.  (o.)   General  remarks  on  upecial  conditionx. 

ffpccid  modi'      U]>on   salcs  by  trustees,  mortgagees,  and   other  persons 

by  tnwtccis'    ^^^"'g  ^  fiduciar}'  character,  great  care  is  requisite  in  the  use 
4o. 


(«)  Es  p.  Oortly,  tup. 

{/)  Sc«  Jt'tttmiMtlrr  F\re  Office 
T.  Gltf«*r,  J^e.  fibcy.,  tup. 

{ft  L^»  T.  W'Ai/<//y,  (1866)  2  Eq. 
143  ;  3.*.  L.  J.  Ch.  41'i  ;  Kdtcardt  v. 
W*it,  (I87«)  7  Ch.  D.  8.58  ;  47  L.  J. 
Ch.  4S3;  Bmfmtr  r.  Prnttm,  (1881)  18 
Ch.  D.  1  ;  60  L.  J.  Ch.  472;  but 
M«  0«rj*m  T.  In f ram,  (1852)  23 
L.  J.  Ch.  478. 

Aj  8«0  jr^rUyr.  Framptpm,  (1846) 


fi  Ha.  :>60  ;    IG  L.  J.  Cli.  102  :    ami 
Bcc  tup.  pp.  92,  142. 

(i)  A.t  tu  tho  neccMitj  of  this,  see 
rolhrn  V.  Cnttle,  (1888)  36  Ch.  D. 
243 ;  67  L.  J.  Ch.  76  ;  Tucker  v. 
roxcUt,  189.3,  1  Ch.  196;  62  L.  J. 
Ch.  172;  Rf  Birmingham,  ^c,  1893, 
1  Ch.  342 ;  62  L.  J.  Ch.  90;  Oihortu 
V.  liradUtf,  1903,  2  Ch.  446  ;  73  L.  J. 
Ch.  49  ;  Rowtll  v.  SatchcU,  1903,  2^ 
fh.  218  :  89  L.  T.  2fi7. 
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of  special  conditions  ;  since,  if  imiiroperly  used,  they  may     Chap.  IV. 

involve  the  vendors  in  personal  liability  to  their  beneficiaries,  '. 

&c.  (A),  and  formerly  might  have  also  prevented  their  making 
a  good  title. 

In  order  to  have  this  effect,  the  conditions  must  bo  un-  When  it 

,     ainouiitit  to 

necessary,  and  of   such  a  depreciatory  character  tliat   their  breach  of 
use  amounts  to  a  broach  of  trust ;   it  may,  however,  oft«ii  be 
difficult  to  determine  whether  a  given  condition  comes  within 
the*  definition  (/). 

The    Trustee    Act,    1893,   s.   L'J,  replacing  s.  3o  of  the  Rp<^jal 
Conv.  Act,  1S81,  empowers  trustees  in  exercise  of  a  power  bytrtt8t<?«<. 
of  or  trust  for  sale  created  by  an  instrument  cominp:  into 
operatiou  after  ISSI,  to  sell  subject  to  such  conditions  as 
they  may  think  fit.     Tliis  did  not  justify  trustees  in  inserting  How  affected 

"^  ''  •  •  TT  ^^  Conv.  Act^ 

unnecessarily  depreciatory  conditions.  "  liowever  large  may  issi. 
be  the  power  of  trustees  under  their  trust  deed  to  introduce 
conditions  limiting  the  title,  and  other  special  conditions 
which  have,  or  are  calculated  to  have,  a  depreciatory  effect  on 
the  sale,  they  are  bound  to  exercise  them  in  a  reasonable  and 
proper  manner;  they  must  not  rashly  or  improvidently 
introduce  a  depreciatory  condition  for  which  there  is  no 
necessity  "  (w)-  And  formerly,  on  a  condition  being  held 
unnecessary  and  depreciatory,  whether  the  price  was  thereby 
diminished  or  not  {h),  a  sale  by  a  trustee  was  liable  to  bo 
set  aside  by  a  beneficiary  at  any  time  before  conveyance, 
or  after  conveyance,  if  the  purchaser  had  completed  witli 
notice  of  the  breach  of  trust  (o),  and  an  action,  whether  by  the 

(*)  8eeI)aiicfy.GoldiHgh<ini,{lS'Z)  y.  Oale»,  (1864)   4  D.  J.  &  S.  506; 

8  Ch.  902  ;  42  L.  J.  Cli.  777  ;  L»»'i  34    L.    J.    Ch.     145  ;    lie    Ii,i;/nn'i 

T.  Flood,  (1886)  28  Ch.  D.  686  ;    64  TnisUft   mid    Giyrnatrny,    (I8S0)    53 

L.  J.  Ch.  370  ;  and  tidr  inf.  p.  l'.»6.  L.  T.  495. 

(n  Ah  to  Fpocial  conditions  pono-  ^^^^  p^^  j^^^  L.  J.,  in  Jiaucf  v. 

ral  J,  .CO  remarks  of  the  M.  R.  in  aoldingham,  (1873)  8  Ch.  at  p.  909  ; 

Jfi'y   V.    Smi/ihifn,    (1S56)    22    Bonv.       40  t    j    q, 

510;     Grtara   v.    WxhoH,   (1868)   25 

Bear.  290  ;   27  L.  J.  Ch.  646  ;   and  ^'^  /*•  at  pp.  910,  Lll. 

aa    to    depnviatory   conditionB,    boo  (»)  ■'*•  »<  P-  913  ;  and  «m?  Rrdr  v. 

Falkurr  v.  Kquitabk  Rev.  Soc.,  (1858)  Oakfs,  (1864)  4  D.  J.  &  S.  at  p.  513; 

4  Dr.  352  :   2«  L.  J.  Ch.  132  :   K^e  3*  L.  J.  Ch.  \Vk 

o2 
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rARTlCULAR.*?  AND  COyDlTIOXS. 


Clup.  IV.     TPndor(/')  or  pun  ha5or(7),for«pcoificpcrforraanoG  was  liable  to 

***^^-   _  bedismiNMxI.    Noithor  tliis  onaotment  nor  tho  similar  i.rovisiou 

!v  luwrttHl  b«'foro  tho  Act  in  instruments  cronting 

r  or  \yowen  of  Mil.-  ( r)  affoctod  tlio  powers  or  liabilities 

of  truBteoa  in  this  resjMJct.      And  the  doclnration  sometimes 

in«<»rto<l  that  tho  use  of  unnecessary  or  imiiropfr  conditions 

sljoidd    not    afTect  the  snle,  did    not  relievo  a  trustee  from 

liability  to   hi-s   Wnefuiaries.     T.)   avoid   these  difficulties  a 

trustee  was  sometimes  empowered  to  sell  as  absolute  o\NTier(«). 


aftT 


do 


»  pi-      "t--  - 

fr 

of 

be. I    .. 

inqniry. 

CiMdiof 

causal  tiog 

ononael 

aUowtd. 


As  rt^ganls  sales  made  after  the  'Jltli  Dec,  1888,  the 
Trustee  Act,  1893,  s.  14  (replacing  s.  3  of  the  Trustee  Act, 
188,S),  provides  that  no  sale  by  a  trustee  shall  be  impeached 
by  a  beneficiary  because  of  an  unnecessarily  depreciatory 
condition,  tmless  tho  purchase-money  was  tlicnhy  rendered 
inadequate ;  or  after  conveyance,  and  as  against  a  purchaser, 
unless  it  appears  that  the  purchaser  was  acting  in  collusion 
with  the  trustee  at  the  time  of  tho  sale;  and  that  no  objection 
shall  bo  token  by  a  purchaser  on  the  ground  of  a  condition 
being  <lepreciatory. 

The  circumstance  of  an  estate  being  sold  under  condi- 
tions restrictive  of  the  title,  does  not  necessarily  protect  a 
purchaser  from  being  affected  with  implied  notice  of  matters, 
which  he  wouM  have  discovered  by  the  ordinary  investiga- 
tion which  follows  an  open  contract  (/). 

Fiduciarj'  vendors  are  justified  in  laying  tlio  title  and 
conditions  of  sale  before  counsel ;  and  upon  a  sale  by  tho 
Court,  tho  title  is  perused,  and  the  conditions  of  sale  are 
settled,  by  one  of  tho  conveyancing  counsel  of  tho  Court,  in 
all  but  very  exceptional  cases. 


{p)  Rt^  T.  TAiXvi,  »%tp.  ;  Tiunn  t. 
Ft«od,  (18S&]  2S  Cb.  D.  686:  .54 
L.  J.  Ch.  370. 

(f)  Sc^  "  '  -  ^■-',  (1820)  6  Madd. 
438. 

(r)  Scp  «  rni,  il  Jaini.  CcmT, 
3nl  cd.  by  Swrrt.  M\. 

(*)  Sc«  1  DftT.  dtbcd.  aSl. 


(/)  r(to  V.  ITammonif,  (1861)  30 
Ik«T.  495  ;  Morland  v.  Cook,  (1868) 
6  Eq.  2.'.2  ;  37  L.  J.  Qi.  825 ; 
n\Uon  T.  JIati,  (1866)  1  Ch.  463  ; 
35  L.  J.  Ch.  669 ;  Fatman  v.  Ifarland, 
(1^81)  17  Ch.  D.  353;  50  L.  J.  Ch. 
642:  ^'  Coz  and  Xerf,  1891,  2  Ch^ 
109  :  and  bco  inf.  p.  889  ct  irq. 


PAKTICULAliS  AND  CONDITIONS.  1&7 

Lastly,  it  may  be  reinarkod,  tliat  those  eoiiditions  which     Chap.  IV. 
to  an  unprofessional  eye  appear  the  simplest,  are  often  the  *'  ^' 

most    dangerous;    and    those    ^v]lic■h    appear    diflicult   and  ^!;"SI'°f 
comjilex  to  the  unlearned  iiurchaser  may  not   infrequeutlv  "1**^^'."! 

,  ''  I  J    conditionB. 

j'roduco  an  inipres.si(ni  favuurallo  to  the  title  upon  the 
mind  of  his  legal  adviser.  Tlie  conveyancer  who,  upon 
the  purehabo  of  a  large  estate,  peruses  a  series  of  special 
stipulations,  which  have  evidently  been  framed  with  refer- 
ence to  points  which  might  be  made  matters  of  serious 
annoyance  by  a  litigious,  but  are  of  little  practical  imjuir- 
tance  to  the  willing,  i)urchaser,  is  naturally  disposed  to 
believe  that  no  real  dilliculties  exist  where  minor  objections 
have  been  so  carefully  anticipated ;  and,  on  the  other  hand, 
nothing  is  more  common  than  to  see  conditions  whi»so 
concise  simplicity  disarms  the  suspicion  of  the  unprofes- 
sional reader,  but  whose  swee{)ing  clauses  reduce  counsel 
to  the  dilemma  of  either  advising  a  client  to  complete 
under  serious  uncertainty  whether  he  "\\'ill  acquire  even  a 
tolerably  safe  holding  title,  or  dt'  involving  him  in  inquiries, 
which  are  almost  sure  to  be  heavily  expensive,  and  may 
prtibably  prove  wholly  unsatisfactory. 


(  IW  ) 


ClMi>(«rV. 


(  iiAi'Ti;!:  V. 


TIIF  SAI.K  .\M>  MATTEH.S  CONNECTED  TlIKKEWl  1 II. 


8«ctioo  1.      (,l-,i  An  jiutiii,  in  ih««  witU'st  sense   f»f    tlio    term,  is  any 
Anedam  Duxlo   of    sale,   howevor    contluctjvl,    in    whith   tlio   vendor 

*  eomos  umler  an  express  or  imi>lie«l  o^)lij2:ation  to  piirt  with 

I)ifw.-tioo  to     the  pr<>i)erty  to  the  highest  bidder ;   a  general  direction  to 
"    ^*  eeW  by  auction,  would,  howover,  it  is  conceived,  only  autho- 

rise a  sale  by  auction  in  the  usual  mode. 


t. 


Aorlionf<PT, 

mgvnt  of  the 
Tendor. 


(2.)   T/ie  Aucfiofieer,  8fC. 

On  receipt  of  instnictions  for  a  sole  the  aucti<ineer  becomes 
the  agent  of  the  vendor.  His  appointment  as  agent  need  bo 
in  no  particular  form,  and  may  be  verbal  {<i)  ;  and  the  vendor 
may  by  his  subsequent  conduct  be  estopped  as  against  the 
punhaser  from  denying  the  authority  of  the  auctioneer  (/>). 
Tlie  auctioneer  only  becomes  the  agent  of  the  purchaser  on 
the  fall  of  the  hammer  (r),  and  then  only  for  certain  pui^poses; 
hence  the  fa<t  that  the  vendor  is  liis  own  auctioneer,  forms 
no  objection  to  the  validity  f)f  the  contract,  though  the  pur- 
chaser has  no  notice  of  the  fact  ('/). 


BcTooitioa  of  His  authority  may  be  revoked  at  an}'  time  before  the  sale, 
and  such  revocation  is  valid  even  against  a  purchaser  in 
ign«)ronee  of  it  (»•),  imless  the  vendor  estops  himself  by 
conduct  from  setting  up  the  revocation.     His  authority  is 


V«».  2*>0 ;  Vktpmmm  v.  I'artrtdgt, 
(1805  5  Bip.  256;  Ptfimmf  x.  Butk, 
(IMli;  16  EMt,  38. 

(*)  Pykt  T.  W%Ut>n,  (1«5*)  1  Jur. 
K.  8.  69  ;  and  tn-a  Pukard  t.  Sfcr>, 
(l»J7)6  A.  *  E.  nf  p.  474. 


(f;  I'aijtir  V.  I  avf,  li7«y,  3  T.  R. 
148;  li'arhw  v.  Ilarruon,  (1S.58)  1 
E.  k  E.  29.>;  28  L.J.  Q.  B.  18. 

(rf)  Flint  V.  Jf'oodiH,  (18.'j2)  9  Hare, 
61H;  21  L.  J.  Ch.  92. 

(*)  Manur  t.  Back,  (1848)  6  Ha.' 
413. 
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also    (letermined    Ly   the    death  (./•),   lunacy  (i/),   or  Lank-      ^*Pj; 

ruptcy  (A)    of    his    principal ;    and   the   auctioneer   will   be  

personally  liable  for  acts  done  in  the  name  of  his  principal 
after  notice  of  the  revocation. 

Unless  specially  restricted  by  the  terms  of  his  apj-ointment,  ;^"';^\'J°^ 
the  auctioneer  may,  and  must  carry  out  the  auction  in  the  ttf.  cu-d  in 
usual  manner  according  to  the  subject-matter  ot  the  sale  [i),  maimor. 
and  he  impliedly  undertakes  to  use  such  skill  as  an  auctioneer 
might  reasonably  be  supposed  to  possess  (/»). 

Authority  for  a  sale  by  auction  does  not  justify  a  sale  by  ^.j'/.^^'^l^y^^^ 
rrivato  contract  (/)  if  the  auction  is  unsuccessful.     But  sales  d.-snot 
at  or  ovt-r  the  reserved  price,  made  before  the  auctioneer  liaa  ^y  private 
quitted  the  place  of  auction,  have  been  upheld  {m).  contract. 

The  auctioneer  cannot  without  express  authority  delegate  ^"ct^^oneer 
the  conduct  of  the  sale  to  another  («) '.  "or  can  ho,  if  the  d.i^fratohis 

-  ,,-,,.  .      .      ,  authority. 

terms  of  the  contract  have  been  settled  by  his  principal,  var\ 
its  terms  before  the  sale  (o) ;  and  on  a  sale  subject  to  wTitten 
conditions,  neither  the  auctioneer  {p),  nor  the  vendor  {q)y 
can  vary  the  contract  after  th©  fall  of  the  hammer. 

On  a  sale  of  land  it  is  not  the  practice  for  the  auctioneer,  His  respond. 

.....  -  1   bilitv  for  the 

■who  cannot   be   expected   to   know   tin-   intricacies   ot   real  condiiions of 


Dale. 


(/)  S„w„l  T.  Ill>nv,  (1842)   10  M.  4\)3  ;    lie   U/l,   (1844)  8  Jur.  206; 

&  W.  1  :    12   L.  J.  Ex.  357  ;    Can,-  Marth  v.  Jrlf,  (1862)  3  F.  &  F.  234. 

pauari  V.  U'oodbuni,  (1854)   15  C.  B.  (m)   EUf    v.     Barnard,    (1860)     28 

400     24  L.  J.  C.  P.  13.  Bcav.    228;     29    L.    J.    Ch.    729; 

is)  Drnvr.  Xu,n,,  (1879)  4  Q.  B.  D.  ^'o'">W  v.  IMffr.,  (1863)  33  Bcav. 

661  :    48  L.  J.  Q.  B.  691  ;    but  ace  ^0. 

J„,p.r.al  Loan   Co.  v.   S(o,u,   1892.   1  (")   rock>a„  v.  Jrlam,  (1814)  2  M.  & 

Q    B   599;  61  L.  J.  Q.  B.  449.  8.     301;     CatUn    v.    BrII,    (1815)    4 

,„,,,     .  Ciitap.  \83 :  Schmalitiyv.Thomhntoti, 

(/.)  MnuU    V.    Forrrsfrr     ,1811)    4  J  ^  ^^^^    j^..  ^  ^^^^^  ^    j.^^. 

Taunt.  541.  u. ;    'V-^''-^^  v.  Hard-  ^                         ^  ^.^^^   .^^^     ^^^^^^^^.^^,^ 

.«,A«m,  (1880)  15  Ch.  D.  339.  ^,   ^„,;;..<,//;(l827)  1  Y.  &  J.  3s7  ; 

(.)  Seo  IliMrll  V.  /'.i/mrr,  (1767)  2  g^^    ^^^^  ^   ^^ 

Wib.  325  ;  A'mw//  v.  Hank*!/,  (1794)  ^^^  y^„^^  ^    Xannry,  (1824)  13  Tri. 


6  T.  R.  1 


76. 


(*)   Dninc    V.    DavfrtU,    (1813)     3  {p)  Sea  lilackhurnx.  SchoU$,{\i\0) 

Camp.  451  ;    Jone*  v.  Xannry,  (1824)  2  Camp.  343. 

13  Trice,  76.  {q\  Jvhnttoti  t.  Boi/et,  1899,  2  Ch. 

(/)  Diwul  V.  Adamt,  (1764)  I  Amb.  73  ;  68  L.  J.  Ch.  425. 
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C»»*p.  V.  |.ropfrty  Inw,  to  draw  the  wnditions  of  sale,  but  if  ho 
©xprvwly  uiultrtnkes*  to  do  so,  lie  will  be  liable  to  the  vendor 
for  not  insvrtiug  a  condition  invariably  used  (/). 


twi.  1 


CuoaitioQ  «•  A  bid  h  an  offer  whiih  can  be  retracted  at  any  time  before 
acfoptanco,  i.r.,  bt'foro  the  fall  of  the  hammer  («) ;  and  a 
condition  that  no  bid  shall  bo  r<ti-acted  probably  cannot  bo 
onfotLfd. 


lo  witbdnwml 


AaotkoMT,  Generally  speaking  an  auctioneer  who  discloses  the  name 

CuJ^.  To'  of  his  printipal,  incurs  no  liability  to  the  purchaser  (/).  But 
ili*purci»»iicr.  y.]^^,j^,  ^\^^,  nanio  of  his  prineipiil  is  undisclo>ed,  the  auctioneer 
may  be  personally  liable.  Thus  it  has  been  held  that  on  a 
sale  without  reserve  an  auctioneer  who  does  not  disclose  the 
name  of  his  principal,  must  be  taken  to  have  given  a  personal 
untlertaking  that  the  wile  shall  be  without  reserve  ;  hence  is 
liable  to  the  highest  bidler  for  a  breach  of  the  condition  {u). 
It  is  otht-nviso  where  ho  discloses  the  name  of  his  principal  (r), 
and  there  is  some  authority  for  saying  that  an  auctioneer 
who  does  not  name  his  jiriu*  ipal,  but  expressly  sells  as  agent, 
will  not  bo  personally  liable  (//)  ;  but  tlie  mere  fact  of  the 
auctioneer  being  described  as  such  is  not  sufficient  indication 
of  agency  for  that  purpose  (z).  However,  it  is  conceived 
that  the  auctioneer  will  only  bo  liable  if  he  knowingly  take 
a  bid  not  in  accordance  with  the  conditions  {a).  And  he 
must  carefully  avoid  using  expressions  from  which  a  por- 
Bonal  undertaking  on   his   part   rany  be  inferred  {b).      An 


{r)  Sc«  Iffneic  v.  Darrrtll,  (1813)  E.  &  E.  295;  28  L.  J.  Q.  B.  18  ;  29 

3  Camp.  \h\  ;  PiJU  t.  U'tttcn,  (1864)  L.  J.  Q.   B.   H  ;     U'oolfe  v.   Home, 

1  Jur.  N.  8.  59.  (1877)    2   Q.  B.  D.  355;    4G  L.  J. 

(j)  l\>fHt  r.  Carf,  (1780;    3  T.  R.  Q.  B.  534. 

148;    WarUtK   X.   IfarrisoH,    (1858)    1  (x;   MaiHpriee  v.   Jfrnllfi/,  lup. 

E.  k  E.  295;  28  L.  J.  Q.  B.  18.  (y)  lb.;    FUtt    v.    Murton,    (1871) 

(/;     llantQH    X.    Rbhrrdrau,      1792)  L.  R.  7   Q.  B.  126;    41    L.  J.  Q.  B. 

Pcako.  163;   Exp.  Uartop,  (1806)  12  49. 

V«.  352;    Efiu  x.  £.,  (1835)   3  A.  (r)  Ftanklyn  v.    Lamond,   (1847)  4 

k   E.    132  ;    Mmutpritt    x.    muUy,  C.  B.  637  ;   16  L.  J.  C.  P.  221. 

(18«6)  6  B.  A  8.  420.  34  L.  J.  Q.  B.  («)  See  Sale  of  Land  by  Auction 

229.  Act,  1807,  B.  6. 

(«)    Warlow  T.  Harruem,  (1868)    1  (6)  Sec  JFool/e  v.  Ilorttf,  lup. 
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auctioneer    selling   without    authority  (r),  or  pretending   to     ^liap.  V. 

receive  bids  which  were  never  in  fact  made  {(f),  is  liable  to  the  

purchaser  for  his  costs  and  the  interest  on  his  purchase- 
nioney  while  lying  idle  ;  but  the  unauthurised  contract  may  be 
ratified  by  the  subsequent  acts  of  the  vendor,  in  which  case 
the  auctioneer's  liability  ceases  (c) ;  but  this  can  only  be  done 
80  as  to  render  the  principal  liable  to  be  sued  or  able  to  sue 
on  the  contract,  where  the  auctioneer  jirofessed  to  be  selling 
as  agent  ( /'),  and  where  the  principal  was  in  existence  at 
the  time  of  the  sale  (/).  A  purchaser  cannot  resist  specific 
performance  because  the  auctioneer  innocently  accepts  a 
fictitious  bid  made  by  a  stranger  without  thr  privity  of  the 
vendor  {ij). 

An  auctioneer  is  liable  to  his  principal  in  damages  for  any  Tothcvendor. 
loss  occasioned  by  his  negligence  (//),  but  is  entitled  to  an 
indemnity  for  any  loss  incm'red  by  him  in  carrying  out  his 
principal's  instructions  (/). 

On  a  sale  of  land  an  auctioneer  has  no  right  to  sue  in  his  Auctioneer 

n-    1  ,     i  -J  1  ,1  •.  i  cannot  (>ue  iho 

is  right  to  sue  depends  on  the  ^\Tltten  con-  purchaser. 

tract  alone,  and  unless  the  contract  is  so  framed  as  to  render 

the  auctioneer  the  ostensible  vendor,  ho  cannot,  having  signed 

the  contract  as  agent  for  the  purchaser  (A*),  maintain  an  action 

against  the  purchaser  in  his  own  name  (/) ;  but  he  can  main- 

(<r)  Collcn  V.  Wrujht,   (1857)    8   E.  (y)    ^«'0«  ■»«"*  v.  Mur.sttr,  (1887) 

&   B.   G47:    27   L.   J.    Q.  B.  21.');  37  Ch.  D.  61  ;  67  L.  J.  Ch.  124. 

Brett  \.  Ellis  &n^Jonf»\.  lhjkt;S,\ig.  W   }'<»ker   t.    Farrbrother,    (1833) 

nth  cd.  82,  813  ;  Starkey  v.  Bank  of  ^   C.  L.  R.  323  :    this  apphos  even 

£ii!/l,i>ul,  1903,  A.  0.  114;    72  L.  J.  though  tho  damages  are  nominal: 

Ch.  402  ;    Anderson  v.  Croall,  (11)03)  H'f-l"->t  v.  BayUy,  (1860)  2  F.  &  F. 

41  Sc.  L.  R.  1)5.     See  id»o  OW'.v  v.  •***• 

Drirer,  (1828)  2  Y.  &  J.  549;    WW/  (')  ^rf«''MO«  v.  yariw,  (1827)4  Bing. 

V.  Baxlrr,  (1883)  49  L.  T.  45.  ^^  '  ^  ^-  J-  O-  S.  C.  P.  08  ;   Kehur 

,.,    ,,    ,,  V     ,        ,,„„,>    ,o       V.  /yflj/rr,  (1866)  L.  R.  2  C.  P.  174  ; 

(a)  Utatley  v.    2\nrton,    (1881)19  ttAt. 

Cb.  D.  32G  ;  61  L.  J.  Ch.  225.  ^^  ^-  ''•  ^-  ^-  ^*  '  ^'"'"^  ^'"^  ^'"^  '• 

rnuUne  Cullirn/,  1904.  A.  C.  120. 
(0    SpittU   V.    Larrndrr,    (1821)    2  ^^.^  J.:,rrl.r,t\rr  v.  S„n,„o,u,  (1822) 

Brod.  &  B.  452.  ^  B   ^  ^^jj   333 

(/)    KtxghUy,   Maxttfd    ^    Co.    v.  (^   Chrrry  v.  Andrrton,   (1876)  Ir. 

J).,ra„t,  1901,  A.  C.  240  ;  70  L.  J.  R.  10  C.  L.  204  ;  Unyht  v.  iMnnaM, 
1^-  I^   ^'^'--  (1809)  2  Camp.  203. 
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(brt 


Oup.  V.  taiu  tho  action  when  the  entry  has  Loon  properly  made  by 
hii«  clerk  on  behalf  i>f  tho  purchaser  (»//).  An  auttionoer 
who  nt-copted,  witii  tho  v«nd«jr'8  consent,  the  jturchaser's 
I.O.r.  for  tho  d«'i>osit,  has  been  allowetl  to  sue  for  it  in  his 
own  name(«)  ;  and  it  has  been  held  in  an  American  case 
that  whore  the  terms  of  his  employment  clearly  contemplate 
|>ayment  of  tho  deposit  into  tho  hands  of  tho  auctioneer 
nt  the  time  of  the  sale,  ho  may  sue  for  it  in  his  own  name 
whenever  nn  action  for  tho  dci)osit  apart  from  the  rest  of  the 
purchase-money  becomes  necessary  (o). 

Dapodtand         Unless  esix-ciall}'  authorised,  ho  has  no  power  to  receive 


parph— B' 


more  than  tho  deposit  (;>).  In  respect  of  money  which  he 
is  authorised  to  receive,  he  is  in  a  fiduciary  ]>osition,  and  may 
come  within  tho  Debtors  Act,  LSO'J  (7)  ;  and  if  ho  allows  the 
purchaser  to  retain  the  deposit  or  any  other  part  of  the 
I»urchafie-money  which  ho  is  authorised  to  receive,  on  his 
personal  or  any  other  security,  he  docs  so  at  his  own  risk  (r)  ; 
nf>r  wlure  ho  is  authorised  to  receive  pa}nnont,  is  he  justified 
in  taking  a  bill  of  exchange  instead  of  cash  (»)  ;  but  he  may 
take  tho  purchaser's  cheque  in  lieu  of  cash  (/),  though  he  is 
not  compelled  to  do  so  («)  ;  and  his  liability  to  the  vendor  for 
taking  a  cheque,  when  not  expressly  autliorised  to  do  so, 
seems  to  dojiend  upon  the  reasonableness  of  his  action  under 
the  circumstances  of  tho  case ;  in  any  case  tho  cheque  should 
be  capable  of  being  immediately  cashed,  and  should  not 
include  money  duo  to  the  auctioneer  personally  (x). 

(«)  Utrdr.  Bouller,  (1833)  1  N.  &  1   H.  Bl.  81,  S5  ;     JfilUhire  v.  Sinn, 

M.  313;    4  B.  k  Ad.  443;    Graham  (1S09)   1   Camp.  258  ;    Sug.  11th  ed. 

r.  JTiHwii,  (1839)  6  Biofr.  N.  C.  603,  48. 

608 :  8  L.  J.  N.  8.  C.  P.  324.  I»)  SyktM  r.  GiU$,  (1839)  6  M.  ft 

(ii)  a«r/  T.  Moort,  (1RA7)   3  Jur.  W.  645;    n'>lham*  ▼.  EranB,  (1866) 

V.  8.  48  ;    U^r»,  T.  Ktan,  1894,  2  L-  H-  »  Q-  B.  352  ;   35  L.  J.  Q.  B. 

Ir.  IL6£7.  '>'• 

j/^  2^j  '^  y.  V         /  31  Ch.  D.  42  ;  65  L.  J.  Ch.  149. 

(n)  Johntton  v.  lioyet,  189y,  2  Ch. 
{,)  5y*«  T.  OiU,.  (1839)  5  M.  ft       „       ,  ^  j    ^   ,,.( 

W.646;9L.J.N.S.Ex.l06.  ^^^   ^^^.    ^      „-^,,^^,,     ,g,^^    , 

(q)  Ctotttkrr  T.    F.l9<4>1,   (18*^7}  34  Q.  B.  272  ;  64  L.  J.  Q.  B.  222;  and 

Ch.  D.  691  ;  66  L.  J.  Ch.  416.  ^ee  Br^d<,fM  r.  Garrett,  (1870;  L.  R.  6 

(r)   Witttmrnu  r.  Mtlltmfton,  (178B)  C.  P.  451 ;  39  L.  J.  C.  P.  251. 
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Until  the  puiThiisu  is  complcled  thu  auctiuueer  is  a  stake-     Cliap.  v. 

...  Sect.  2. 

holder  of  the  deposit,  unless  the  conditions  provide  that  he  

,  .     ,       ,  ■,  Holds  deposit 

shall  hold  it  as  agent  for  the  vendor  (y),  and  should  not  part  a«  the  btAkc- 
with  it  except  Ly  consent  of  both  vendor  and  purchaser  (r).  ^  *^^' 
Where  he  receives  the  deposit  as  agent  for  the  vendor  he 
must  not,  without  express  authority,  pay  it  to  the  vendor's 
solicitor!'/).  But  on  sales  Ly  the  Court  ho  may  pay  the 
deposit  to  the  solicitor  having  the  conduct  of  the  sale  for  the 
purj^ose  of  its  being  paid  into  Coiu't  (6).  If  both  claim  it,  or 
on  an  action  being  brought  against  him  to  recover  the 
deposit,  ho  may  take  proceedings  by  way  of  interpleader  (c) 
under  Ord.  LYII.,  R.  S.  C.  1883  {d),  which  provides  that  the 
aiipUcant  must  claim  no  interest  in  the  subject-matter  in 
dispute,  other  than  for  charges  and  costs.  It  seems  clear  now 
from  this  rule  that  the  auctioneer,  who  has  a  lien  on  the 
deposit  for  his  charges  and  commission  {(■),  may  deduct  them 
without  prejudice  to  his  right  to  interplead  (/).  But  the 
amount  held  by  him  must  not  be  in  dispute  (y).     If  he  is 


(j/)  But  the  auctioneer  does  not 
become  the  agent  of  the  vendor  for 
that  purpose  by  merely  signing  the 
contract  ajj  agent :  Furtado  v.  Ltiml-ij, 
(1890)  6T.  L.  R.  1C8. 

(z)  See  Smith  v.  Jackiott,  (1816)  1 
Madd.  620 ;  liiirrouijh  v.  Hkinuer, 
(1770)  5  Burr.  2039  ;  Berry  v. 
Younff,  (1788)  2  Esp.  640,  n.  ; 
Spurner  v.  EldertoH,  (1803)  5 
Esp.  1  ;  Edwardi  v.  nodding,  (1814) 
6  Taunt.  815 ;  Furtado  v.  Lumlnj, 
(1890)  6  T.  L.  R.  108;  and  see 
Ilobiiuon  V.  Jiuttrr,  (1855)  1  Jur. 
N.  S.  823 ;  4  E.  &  B.  954  ;  24  L.  J. 
Q.  B.  250. 

(a)  See  Broun  v.  Far f brother,  (18S8) 
68  L.  J.  Ch.  3. 

(b)  B>ggi  V.  Bree,  (1881)  51  L.  J. 
Ch.  263  ;   BrotcH  v.  Farebrother,  $up, 

(r)  Farfbrothn-  v.  Pratlmt,  1818) 
5  Pri.  303.  See  Dan.  Ch.  Pr.  7a>  c>d. 
1276  rt  »«•</.  ;  Seton,  6lh  ed.  500 
tt  $eq. 

(</)  Ex  p.  Mericg  I)ucki  and  Harbour 
Board,  18yi>,  1   Q.  B.  546  :    68  L.  J. 


Q.  B.  540. 

(?)  Robinson  v.  Butter,  (1855)  4  E. 
&  B.  954  ;  24  L.  J.  Q.  B.  250  ;  Webb 
x:  Smith,  (1885)  30  Ch.  D.  192;  55 
L.  J.  Ch.  343.  His  lien  only  arises 
on  the  payment  of  the  deposit  to 
him. 

{/)  Sec  Yalrt  V.  Fiirrbrothrr,  (1819) 
4  Madd.  239;  Jlanrood  v.  Bethain, 
(1823)  1  L.J.  O.  S.  Ex.  180;  Cotter  v. 
Bank  of  England,  (1833)  3  M.  k  So. 
ISO  ;  2  L.  J.  C.  P.  158  ;  Bctt  v. 
IJayfs,  (1863)  I  H.  &  C.  at  p.  722; 
32  L.  J.  Ex.  129  ;  Attatborongh  v. 
St.  Kathertne'i  Doek  Co.,  (1878)  3 
C.  P.  D.  at  p.  454  ;  47  L.  J.  C.  P. 
763;  iJe  Rothschild  Frirtt  v.  itoirt- 
"■n,  K(kncich  ^  Co.,  (I8J0j  21 
Q.  B.  D.  750.  753;  69  L.  J.  Q.  B. 
557 ;  but  sec  contra,  J/ttcheli  v. 
Jfagne,  (1824)  2  S.  &  S.  63;  and 
Bignoldv.  Audland,  (1840;  11  Si.  23  ; 
9  L.  J.  N.  S.  Ch.  260  (ca*ea  under 
tl>o  old  Chancery  practice "i. 

is)  Ittploek  V.  Uammond,  ,1864)  2 
8.  k  O.  141  :  23  L.  J.  Ch.  550. 
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Cktp.  V.      nwJo  a  ilofi'iidant  to  nn  action  for  Rpecific  pcrfornmnco,  and 

- the  iloposit  brouglit  into  Court,  lu-  may  detluct  his  chargea 

and  oxpenMW,  Bubjcet  to  the  question  as  to  who  shall 
ultiiuat.'ly  l>«'ar  thorn  (/<)  ;  hut  where  the  deposit  is  of  small 
amount,  he  ought  not  to  he  made  u  defendant,  unless  he 
rcfust'S  to  pay  it  iuto  Court  (<)•  H  tho  contract  he  rescinded 
by  tho  purchaser  on  tho  ground  of  fraudulent  niisrepre- 
sentations  made  by  tlio  vendor  to  tho  auctioneer,  and 
innocently  communicated  by  tho  latter,  the  fraud  will  be  a 
good  defence  to  an  action  by  tho  vendor  against  the 
auctioneer  for  the  deposit  or  purchase-money  (J).  If  the 
estate  is  re-sold  by  the  vendor,  ujton  the  alleged  default  of 
the  first  purcha.'ier,  the  auctioneer  receiving  the  deposits  on 
both  sales  cannot  in  one  suit  get  rid  of  tho  conflicting  claims 
of  the  vendor  and  two  purchasers  (A).  In  such  a  case  he 
should  pay  the  money  into  Court  under  the  Trustee  Act, 
l^<IKi  (/),  and  will  bo  allowed  his  necessary  costs  of  doing  so. 

r'.-t»..ut  ..f         At  JjiVf,  the  costs  (m)  of  an  auctioneer  who  has  paid  the 
'^*'^*^  ■  dep*)^it  into  Court  under  an  interfdeader   order  have  been 

allowed  out  of  the  depotit  ;  leaving  tho  purchaser  to  hia 
remedy  over  again>t  tho  vendor,  although  known  to  be  in- 
solvent (n) ;  but  in  a  later  case  the  Court  refused  the  inter- 
pleader order,  unhss  the  auctioneer  gave  security  for  costs, 
and  declined  to  allow  him  the  costs  of  the  application  (o). 

(k    Anfiftley  V.  Muggndgt,  (181G)  NnrtoH,  (1881)    I'J   Ch.  D,  326;    61 

1    M«d<l.  .'.93  ;    Yatf»  T.    Farrhrothrr,  L.  J.  CTi.  226. 

(18H<     \    Modd.    239.       A«  .  to    tho  (^  )  See  JTwrrtfy  v.  Jfaww,  (1848)  2 

joinder  of  »gt>ot«  u  co-defendants  Ex.  638  ;  17  L.  J.  Ex.  25G  ;   Stfvttu 

grorr&Uj,    and    the   diMpproTal   bjr  v.  Lffft,  (1853)  2  C.  L.  R.  251. 

Sir  Ct.   JctwcI   of   tho  practice,   n»  (k)  IToff^art  v.  Cuttt,  (1841)  Cr.  ft 

M«tkt*M   T.    !>//*,   fl8»2)   46   L.  T.  Ph.  197;  10  L.  J.  Ch.  314. 

497.  602.  (/)  8.  42. 

(•)  Emrl  tf  Efmcmt  r.  Smitl^  (1877)  («•)    See    ns    to    <  ostH    genenllj, 

6  CTj.   I>.  4C»  ;    46  L.  J.  Ch.  356  ;  DaT.  Ch.  Tr.  7th  cd.  1281  rl  srq. 

hot  if  hf  i*  joined   in  an  action  for  (m)  Pttchrr$    v.    Kdury,     (1838)    4 

r                      '    mu*t   (.ul.mit  to  friro  Binp.  N.  C.  721  ;   7  L.  J.  N.  S.  C.  P. 

ti                      all  the  relief .  to  which  276;    and  nor    Uecve*    v.     Barrayd, 

he    ran    in    any   event    bo   mtitlM  (1839)  7  Sc.  281. 

•gainot  him,  bcf're  he  am  be  di*-  (o,    hfllrr    v.    J'nclftt,    (1850)     15 

Buard   from   tho  niit  :     UtmtUy  r.  Q.  B.  1081  :  20  L.  J.  Q.  B.  161. 


MATTERS  CONNECTED  THEREWITn.  205 

After  the  purchase  is  completed,  or  before,  with  the  con-      Chap.  v. 
sent  of  the  purcliaser,  tlio  auctioneer  may,  except   in  very 


special    cases  (/>),   safely   pay   the    deposit    to   the   vendor,  right  to.  after 
though   in   embarrassed   circumstances  (7)  ;    if  the  purchase  ^"™P  *.'""" 
go  off,  or  the  vendor  fail  to  make  a  title  (/•),  the  purchaser  go*..*  off. 
may,   and    perhaps   Avithout    giving    notice   of    default  («), 
recover   the   deposit   from   the   auctioneer   in    an    action   at 
Law(/);  but  neither  he  nor  the  vendor  can  claim  interest, 
though   the   auctioneer   may   actually   have   made   a   profit 
upon  it,  unless  requested  by  both  parties  to  invest  it  {11). 

The  amount  of  his  remimeration,  unless  (as  it  ought  to  Commission, 
be)  it  is  settled  by  agreement  (r),  seems  to  depend  upon 
custom  (.r)  ;  and  even  in  the  trade  there  appears  to  be  no 
settled  rate  of  commission  (//) .  In  one  case  (z)  the  usual  charge 
was  by  several  auctioneers  stated  to  be  £0  per  cent,  tip  to 
the  first  £500  of  purchase-money  ;  by  others,  up  to  the  first 
£1,000;  and  by  most  of  the  witnesses,  up  to  the  first  £"2,000, 
with  £2  lOs.  per  cent,  on  the  remainder.  But  it  is  believed 
that  at  the  present  day  the  scale  of  fees  of  the  Institute  of 
Estate  and  House  Agents  is  universally  adopted.  An  agree- 
ment that  the  auctioneer  sliall  receive  nothing  if  there  bo  no 
sale,  will  not  deprive  him  of  his  commission,  if,  after  he  has 
taken  the  usual  steps  preparatorj-  to  a  sale,  the  estate  be 
sold   by  tlio  owner  by  private  contract  {a) ;   but  where  an 

"      (;))  S-o  Crosslri/  v.  Mills,  (1831^    1  B.  k  Ad.  577:  9  L.  J.  O.  S.  K.  B. 

C.  M.  &  R.  298,  302;    3  L.  J.  N.  S.  H  :     Lord    &i/uftMry    v.     WtlkxHtott, 

Ex.  297.  (178G)  3  Br.  C.  C.  44.  n. ;  Browne  v. 

[q)    White    V.     linrtUtl,     (1832)     9  Soiilftomie,    (1790)   ib.   107;    aud    MC 

Bing.  378  ;  2  L.  J.  N.  S.  C.  T.  43.  Gaby  v.  Drivrr,  (1828)  2  Y.  &  J.  o»9. 

(r)  Grai/    v.    Uutlfriilgf,    (1828)    1  (r)  ij<r  Ta^^  (1863)  32  Beav.  487. 

Man.  &  R.  614  ;  6  L.  J.  O.  S.  K.  B.  ^^^  g^  j^^,^^    ^    CkrUlir,  (179.'.)  1 

164  ;  Edtrards  v.  Hodding,   (1814)   6  j,       3^^ 


Taun.  81.>. 


(y)  As  to  the  nllowancc  on  9a^vn 


{»)  Grnu  V.  Guttrridgf,  tun.  ;  Dun-  .        .      „ 

can  V.   Cfr,  (1837)  2  M.  &  W.  2.1  ;  \l  '^^^  C«»^^*'  "^  ^'  ^'V^rd,  ;1889) 

6  1    J    N    S  Ex    81  ^^  •  ^-  ^^'  ''^  ^-  ^-  ^^"  =  ^*  ^•"'' 

/.\    n     '     \     '     c';-  /1"n^    ^  /"'«/,  (1903)  W.  N.  143. 

{()  Itiirrough  v.   Sktnnrr,  (lnO)   5  '  ^         ' 

Burr.  2639 ;  MaUrlnj  v.  Robuit,  (1814)  (->  ^''  ^"9^'  "'P- 

6   Ta»in.    C2:>  ;     JohttMn    v.    lioberln,  [a)  Greeitr.  nartUtt,{\%&Z    \\  C.W. 

(1855)  24  L.  T.  O.  S.  2:.4.  N.  S.  681 ;  32  L.  J.  C.  P.  261  ;  Rainy 

(m)   L't  V.   Miinn,   (1817)   8  Tnun.  v.     Vernoti,    (ISlO)   9   C.   &   P.   589; 

45;  Haringlon  v.  Jloggart,   (1830)  1  Drirer  x.  CholmonJfUy,  {\SZb)  tb.  n. 
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nt«f  V. 


SolMtar'* 

•action. 


If  sortioiKvr 


Af^nt  wft«  to  rocoire  £100  for  coramisaion,  "one-third  do'^Mi 
jiinl  tho  remaining  two-thirds  when  the  abstract  of  oonvey- 
•nco  i*  drawn  (»ut,"  nn<l  nn  ahplrm  t  of  title  was  delivered, 
btit  the  i-ontraot  then  went  off,  ho  waa  not  allowcsl  to  recover 
fnim  his  principal  tho  two-thirds  whicli  remained  unpaid  (b). 
AMiore  a  solicitor  emploj'e<l  an  auctioneer  to  sell  his  client's 
pr'>|HTtv.  who  n'tainoil  out  of  the  deposit,  for  liis  commission, 
nioro  than  would  be  allowed  under  tho  Bankruptcy  scale, 
the  solicitor  was  nevertheless  allowed  the  whole  charge  on 
the  taxation  of  his  bill  (r). 

Rule  11  to  Tart  I.  of  Schedule  I.  of  the  General  Order  of 
1H82,  under  the  Solicitors'  Remimemtion  Act,  1881,  provides 
that  tho  scale  for  conducting  a  sale  by  auction  shnll  apply 
only  when  no  commission  {(f)  is  paid  by  the  client  to  the 
auctioneor.  The  intention  of  the  rule  is  to  make  the  scale  fee 
an  inclusive  charge  for  conducting  the  sale,  and  to  prevent 
the  solicitor  from  being  ]»aid  twice  over.  The  solicitor  may 
employ  an  auctioneer  when  necessary  (r)  ;  but,  if  he  does  so, 
must  jrfi}'  the  auctioneer  out  of  his  own  pocket ;  he  cannot 
charge  his  client  with  the  scale  fee  and  tho  auctioneer's  com- 
mLssion  as  well  (/)  ;  nor  can  he  evade  the  nile  by  means  of  a 
condition  charging  the  purchaser  with  the  auctioneer's  com- 
mission (ff).  If  the  solicitor  elects  to  charge  the  auctioneer's 
commission  to  his  client,  he  can  only  charge  according  to  the 
old  system,  as  modified  by  Schedule  II.,  for  tho  work  done 
by  him  [/i). 

And  tho  auctioneer's  (or  agent's)  claim  to  remuneration 
will  1)0  defeated  by  any  negligence  on  liis  part,  as  to  tho 
mode  of  conducting  the  sale  or  otherwise,  whereby  the  sale  is 


(»)  JU^  T.    B^U,  (IR47)  4  C.  B. 

eU ;  16  L.  J.  C.  P.  232. 

>  r-  r    .  ■: . 

{  <  t:  Ti.  -».  II  bpTP  iDclodcM  all 
c)  •    •uction»"«T:   IhrtfUma 

X  1S91,    3   Ch.   100;    63 

L.  J.  t  i..  0..:;. 

.  R,    WtUM,  <1M5,    29  Ch.  D. 

790:  SSL.  J.  Ch.  fi27. 


{/i  Jie  Praff  and  EVit,  (1887) 
W.  N.  186;  36  W.  R.  61  ;  DrUUma 
T.  Manx/old,  1894.  3  Ch.  100;  63 
L.  J.  Ch.  653. 

(y  ChoUtlch  T.  Jon(»,  1896.  1  Ch. 
42  :  65  L.  J.  Ch.  83. 

'h\  S<o  last  two  caiscs  citrd  ;  apd 
Hf  I.^fey,  (1SS.3)  25  Ch.  D.  301  ;  63 
L.  J.  Ch.  2«7. 
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defeated  (/) ;  and  if  he  negligently  misdescribes  the  propert}',      Chap.  V. 

Sect,  2. 

he  will  be  liable  to  repay  to  the  vendor  the  amount  claimable  — — 


by  the  puix-huser  in  respect  of  such  misdescription  {k}  ;  and 
he  may  be  liable  in  nominal  damages  for  breach  of  duty, 
though   no    actual   loss  may  have  been  suhtaiued  (/).      ^Vn  Tnwt«e,  &c. 

cannot  claim 

executor  or  trustee  («j)  or  mortgagee  with  prjwer  of  sale  (w),  oommimon. 
or  interested  agent  (o)  acting  as  his  own  auctioneer,  cannot 
charge  commission,  unless  it  can  be  collected  from  the  trust 
instrument  or  mortgage  that  such  was  the  intention  {j>). 

As  a  general  rule,  any  loss  occasioned  by  his  insolvency  or  In«»olvent, 
bad  faith  falls  on  the  vendor  as  his  employer  (g) ;  and  a  ymdor. 
mortgagee,  adopting  his  mortgagor's  contract  for  sale,  adopts 
also  this  liability,  as  bL-twi-'u  himself  and  the  prnvhaser  (/•), 
though  not  as  between  himself  and  the  mortgagor,  where 
the  money  is  misappropriated  by  the  mortgagor's  agent, 
even  though  acting  also  for  the  mortgagee  (><) ;  but  a  fidu- 
ciary vendor  will  not  be  personally  responsible  to  his 
beneficiaries  for  such  loss,  if  he  has  acted  prudently  and 
under  proper  advice  in  the  matter  (/)• 

8ales  by  auction  are  within  the   »Statute   of   Frauds  (n).  Auctioneer, 

agent  within 

(i)  Dnifw  V.  DarertU,  (1S13;  3  Bee'»tt/>.  p.  9.5;  but  see  J/i//rr  v.  /?<•<»/, 
Camp.  451  ;  Duncan  v.  Blundell,  (1879)  27  "W.  R.  403,  in  which  an 
(1820)  3  Stark.  6  ;  Joiif*  v.  yamiey,  auctioneer  selling  under  a  bill  of  sale 
(1824)  13  Pr.  70.  held  by  himself  was  allowed  to  charge 

-  {k)  Tarkery.  Fareirothrr,  {lSo3)l  hLi  comnmsion :  and  as  to  the  charges 
C.  L.  R.  323.  °'  *  solicitor-mortgHgeo,  the  Mort- 

inm^'Wrt    V.     /Wry,    (1860)     2       ?«?««'  Legal  Costa  Act,  1895,  and 

F.  &  F.  48.  ^**'°'  ^^^  '^^  P-  ^^*- 

(v)  See  and  consider  Sand<rtoH  v. 
{,n)  Kirkman   v.  Booth,    (1848)    11         ^^.,,^.^^^    ^jg^-^    ,3    y^     g^,^   ^^^  , 

Bear.  273  ;   18  L.  J.  Ch.  26.  ^^„,^,,  ^   Drournf,  (1807)  14  Vea.  144, 

(»)  Jf<i/MMo/iT.C/<ir**,(1854)3Dr.3:  150  ;  Aunnlryy.  Mupgrid^e,  (1816)  1 

24  L.  J.  Ch.  202  ;  25  .*.  29  ;  and  see  Madd.  593,  596  ;   Smxth  v.   Jacksou, 

Furbfr  V.  Cobh,  (1887)  18  Q.  B.  I),  at  (18I6)  ih.  618,  620;  Sug.  Nthed.  52. 

p.  509:  56  L.  J.  Q.  B.  273.     WTieu  (r)  Roicf  v.  May,  (1854j  18  Beav. 

the  sale  is  under  the  direction  of  the  C13. 

Court  commi-Hsion  maybe  allowed:  (,)  Barrow  v.    Tl'hiU,  (1862)  2  J. 

Arnold  r.  Ganirr,  (1817)  2  Ph.  231  :  ft  H,  ;,8o. 

16  L.  J.  Ch.  329.                                   •  (,)  Edmondt  v.  rcake,  (1843)  7  Boar. 

(0)  Salomons   v.    Pntdn;    (1865)    3  239:   13  L.  J.  Ch.  13. 

H.  &  C.  639  ;  34  L.  J.  Ex.  95.  ^«)    JFalkrr   y.   Con*tnhU,  (1798)    1 

{}})  Douylat  r.   Arfhhiill,  (1853)  2  Boa.  k  P.  306;  BUifiden  r.  Bradhrar, 

D.icJ.  148 :  27  L.  J.  Ch.  271  :  and  '1806)  12  V«.  466. 


20.^  TIIK  8ALK  A\n 

ClMp.  V.      Tlio  nuctionpor  lmi«  im  iini>liiHl  nxithoritj  to  bIj^i  tho  memo- 

""'  rnndiimof  foiitm«tonlH'liulf  of  tlu' vendor(r).    Tins  authority 

lf*ui.         '  >"»>■  ^*<'  oxtrnJt-il  to  tln«  nuctionoer's  olork  either  bv  express 

fur«vo«lor.      authori.-wition,  or  by  tho  nrquiescenco  of  the  vemlor  to  the 

iigimtiiro  of  tho  clerk  (y).     An«l  it  hns  been  held  in  nn  Irish 

c«Me  that  tho  vendor  must  1m»  taken  to  hnvc  given  nn  iniplied 

authority  to  the  ch-rk  to  sign  tho  nioniomndum  as  w<ll  as  to 

tho  nuctionecr  c). 

f  rf-urV^-r  Xli«'  iuictione«T.  uul'ss  lio  is  H'lling  his  o^^^l  property  (fl), 
IxHvmi*^  tho  ngent  of  the  purchnpor  to  sign  the  niemorftndura 
on  tho  foil  of  the  hammer  (A).  Tho  authority  does  not  extend 
to  tho  auctioneer's  clerk  (r),  though  it  may  be  conferred  by 
wonl,  sipi,  or  otherwiso  ('/),  Tho  nuthority  thus  given 
cannot  bo  revoke<l  by  eitluT  vondor  or  purchaser  after  tho 
fall  of  the  Immmer  (r)  ;  but  tlio  authority  confen-od  by  the 
purchaser  does  not  extend  beyond  the  time  of  sale  (/). 

Btetien  i.  (3  )   Pujfo'n  and  rrsrrrrfl  Iiiddingn. 

TiMniUBt  Prior  to  the  Salo  of  T^nnd  ]>y  Auction  Act,  18G7,  it  was 

«np!..Tm«nit     Bottlel   at  I^w  that,  uuloss  tho  venclor's  right  to  bid  was 
of  a  paff*T.      ejprefsly  resor\-od,  the  employment  of  a  single  puffer  would 

of  its«^'lf  vitiate  the  salo,  oven  though  it  was  not  advertised  as 

without  reserve  (fj). 

(x)  SuK'.    14th   M.    13.   Kfmrorthy  v.  BalU,  1897,    1   Ch.   063;  66  L.J. 

T.    SeknJUId,    (1824)   2    B.    ft   C.    at  Ch.  397. 

p.  947 :  2  L.  J.  (O.  S.)  K.  B.  176.  [d)  lb. ;  liird  v.  BouUrr,  (1833)  4 

(y)  CWftT.  rrM«rAir4r,  (1804)0  Vc«.  B.    k    Ad.    443;    Sim*   v.    lAindray, 

•t  p.  260.  1804,  2  Ch.  318  ;  63  L.  J.  Ch.  535. 

(t)  /)y«   T.    Simford,  (1881)  7  L.  («-)   />«•/  t.   WtltM,  (1801)  30  BcftT. 

R.  Ir.  590.  220  ;   Brll  v.  ItalU,  tup.  ;  Johnston  t. 

!     S«^      JtueLmatler     v.     JJatTop,  JloyM,  1R99,  2  Ch.  73  ;  68  L.  J.  Ch. 

n  42.');    f'ttn   fratitjh  v.   Frrridye,    1902, 

•<ft«n,  (1788)  2  Ch.  266.  rorrrnod  on  other  frroundu, 

1                                            n  T.    //«-/«,  1903,  1  Ch.  434  :  72  L.  J.  Ch.  260. 

■  >t*  r.  IVoftor.  (/)  liflt  X.   Boll*,  mp.  ;   Metc»  t. 

(ISM  .<  T«un.  tM^f.  hfmfyiy.  I\nflor,  Ctirr,  (1866)  I  H.  k  N.  484  ;  26  L.  J. 

(1820,    1    J«r.    ft   W.   360 ;    Brrr  r.  Ex.  39. 

I.*md»m»mirttri$  JfoUl  Co.,  [19' b)  20  (y)  See  rrmarkn   of    I»rd    Cran- 

Eq.  412.  worth,  in  Mortimrr  v.  Bfll.  MSC))    1 

(r)  frirtt  r.  Otrf,  (1874)  L.  R.  9  Ch.  10  ;  3.>  L.  J.  Ch.  25.  who  tr^ta 

Q.  B.  210  :  43  L.  J.  Q.  B.  S2  •  B*U  tho  mlo  an  wi»ll  wtaWi^cd  :    n'nrhw 
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In  Equity,  liowevcr,  it  was  the  gcneniUy  received  doctrine     Cliap.  v. 
that  unless  the  property  were  expressly  or  impliedly  offere<^l 


for  Bale  without  reserve  (/<),  the  employment  of  a  bidder  to  Ruiea^to 
prevent  its  going  at  nii  imdorvalue  was  allowable  {i)  ;  but  I'^i^uty- 
the  rule  did  not  extend  to  authorise  the  emiiloyment  of  more 
bidders  than  one,  even  though  they  were  limited  to  the 
same  sum  (/)  ;  nor  even  of  a  single  bidder  for  the  purf»oso  of 
enhancing  the  pricf  indefinitely  (/)  ;  but,  on  a  sale  in  lots, 
Beveral  bidders  might,  it  is  conceived,  have  bron  employed 
for  different  parts  of  the  property,  provided  that  no  lot  were 
protected  by  more  than  one  bidder ;  nor  was  it  material  that 
the  person  employed  to  bid  and  the  purchaser  were  the  only 
bidders  (//<). 

The  soundness  of  the  eenoral  rule  in  Equity  was  however  ''Sajeof  I^nd 

o  1       ^  by  Auction 

questioned  by  Lord  C  ran  worth  in  the  case  of  Murtimer  v.  Act.  issCT." 

Bell{n) ;  and  now  by  the  Sale  of  Land  by  Auction  Act,  18G7, 

a  sale  of  land  by  auction  which  would  be  invalid  at  law  by 

reason  of  the  cm]iloymtnt  nf  a  puffer  is  to  bo  deemed  invalid 

in  Equity  also.     It  follows  tliat  now,  even  though  tlie  sale  is 

not  expressly  stated  to  be  without  reserve,  unless  the  right  to 

bid  is   expressly  reserved,  the  making  of  a  single  bid  on 

behalf  of  the  vendor  will  \-itiate  the  sale.     In  every  case 

the  particulars  or  conditions  of  sale  must  state  whether  the 

land  is  sold  without  reserve,  or  subject  to  a  reserved  price, 

T./farruow,  (1858)6  Jur.N.  S.  Co;  1  2    Ph.    372;     IG    L.    J.    Ch.    401; 

El.  &  El.  295;  29L.J.Q.B.  14;  Man,.  Thorurtt  t.  ll,iift(»,  (184G)    15  M.  i: 

jyrxtr  V.  /rr«r/ry,  (18C5)  11  Jur.  N.  S.  W.  367  ;    15  L.  J,  Ex.  230. 

975;  6  B.  &  S.  420;   34  L.  J.  Q.  B.  (i)    Woodward  v.  .Villrr.    (1845)   2 

229;  </rrr«v.Z/.irrr«/wi-,  (18C3;iOJur.  Coll.    C.    C.    279;    15  L.  J.  Ch.   6, 

N.  8.  1047 ;  14  C.  B.  N.  S.  204  ;  32  where  the  <«rlier  caaea  aio  ciU^  ; 

L.  J.  C.  P.  181  ;    Thornett  v.  llairr*,  Fttnt  v.  Woodin,  (1852)  9  Ha.  G18  ; 

(1846)  15  M.  k  W.  M*  pp.  371.  372  ;  22  L.  J.  Ch.  92. 

15  L.  J.  Ex.  230;  IVhtflfr  \.  Collier,  (i)   WhetUr  v.   Collier,  tup.;    and 

(1827)   M.    k   M.    123;    Crotcder  v.  («co   16   M.    &    W.   372;    and   Sug. 

Au*t%n,  (1626)  3  Bing.  3C8  ;  4  L.  J.  14th  rd.  10. 

(O.  8.)  C.  P.  118  ;  R.  y.Marih,  (1829)  {fj  Smith  t.  Chrl*,  (1806)  12  Vex. 

3  Y.  k  J.  331,  ^htrp  the  puff,  r  wa«  483. 

employed  by  the  Cruwn.     6i->>.  p.  108  («)  BotcUt  T.  Round,  (1800)  6  Vcd. 

tt  teq.  608. 

(A)  MfadiiCM   V.    TnnHrr,   (1820)    8  (h)  (1866)  1   Ch.  10;  35  L.  J.  Ch. 

Madd.   34  ;  Robtfuon  v.  WnH,  (1847)  25. 

n.     VOL.  I.  r 
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O-p.  V.  or  whotlicr  the  right  to  bid  is  rc8on-o<l ;  nn-l  If  it  is  stated 
**~*  ^  that  tht.  Nile  is  without  reserve,  or  to  that  effect,  it  is  mode 
unlawful  for  the  seller  to  empl.^y  any  porson  to  l.id  at  such 
Bftle,  or  for  the  auctioneer  to  take  knowingly  a  bidding  from 
any  such  i)er8on  {o).  Where  it  is  declared  either  in  tho 
particulars  or  conditions  that  tho  sale  is  subject  to  a  right  for 
tho  «K»ller  to  bid.  it  is  nrndc  lawful  for  the  seller,  or  nny  one 
jx-rson  on  hi.s  U-half,  to  bi.l  at  such  auction,  in  such  manner 
as  he  may  think  proper  ( ;>).  But  a  condition  merely  stating 
that  the  sale  is  subject  to  a  reserved  price,  without  expressly 
reserving  to  tho  vendor  tho  right  to  bid,  does  not  justify  tho 
vendor  in  making  a  bid  (7). 

S<BlfcM4.  (4.)  Agenh. 

Af«>«.  "p-  8ect.  4  of  tho  Statute  of  Frauds  provides  that  no  action 

"'™'  "  ■  sliall  bo  brought  on  any  contract  ior  tho  sale  of  land  unless 
evidenced  by  a  mt-morandura  in  writing  signed  by  tho  party 
charged  or  his  agent.  An  agent  may  bo  authorised  for  this 
purpo?*.  by  word  of  mouth  (;)  ;  nor  is  it  necessary  that  ho 
should  be  authoriijcd  to  sign  tho  memorandum  as  a  record  of 
tho  contract  («).  Neither  of  the  parties  to  the  contract  can 
sign  tho  memorandum  as  agent  for  tho  other  (/) ;  nor  can  tho 
vendor's  agent,  other  tlian  an  auctioneer,  sign  on  behalf  of 
the  purchaser  without  express  authority  from  tho  latter  (ii). 
But  if  an  agent,  with  outhority  to  sign  on  behalf  of  tho 

(o)  Ajito  the  nuturo  of  the  liability  BoKon,  (1812)  18  Ve«.  509;    Care  r. 

of  tho  auctioneer  in  such  a  ca.10,  boo  Macknizie,  (1877)  46  L.  J.  Ch.  664  ; 

WoiUy  T.  XnrtoH,  (1881)   19  Ch.  D.  Ji"nen  v.  Smith,  1891,  1  Ch.  384. 

327  ;  61  L.  J.  Ch.  226.  {»)   O'nJKth'i  Cycle   Co.  v.   Hinnber, 

[p]  Whrn  the  Tcndor  <loea  rewnro  1899,  2  Q.   U.  414  ;    G8  L.  J.  Q.  B. 

■tich  a  right  ho  muitt  ndhrrc  strictljr  969. 

to  the  limit*  laid  down  in  the  condi-  {I)  Durrrll  v.  Eian»,  (1861)  7  Jtir. 

tionii:    Parjiu    r.  Jepton,   (1877)   46  N.  S.  685;   (1863)   1   H.  &  C.   174; 

L.  J.  C.  P.  629.  31  L.  J.  Ex.  337  ;  and  bco  Grahnm  r. 

if)  GiUtMt  T.  0.,  (1869)  9  Eq.  60  ;  Mhmwh,  (18.39)   6  Bing.  N.  C.  603  ; 

89  L.  J.  Ch.  142.  8  L.  J.  N.  8.  C.  P.  324. 

(r)  Chmanr.  C0oJt*,{\M2)   1  8c.*  (m)    U'riffht   v.    Dannafi,    (1809)     2 

L.  22  ;   CoUt  T.  TrteothUk,  (1804)   9  Camp.  203  ;   Farebrother  t.  Simmon*, 

Vw.  2.>0  ;  Jforlloek  r.  ItulUr,  (1804)  (1822)  5  B.  &  Aid.  333  ;    Shnrman  t. 

\(i\i».%iY>.i\\;  Emmtrmmy.  Iltrlis,  Jirandt,  {\^1\)   L.  R.  6   Q.  B.   7^0; 

(1809)     2    Taan.    48  ;     Dnfrtlt    r.  40  L.  J.  Q.  B.  312. 


MATTERS  CONNECTED  TIIEKEWlTIf.  -'1 

vendor,  sifrns  the  moraorauJum  as  "  NN-itness,"  tlie  vendor  ^^'ill     Chap.  V. 

.  Sect.  4. 

be  bound  (r).     The  agent's  clerk  has  no  authority  to  bind  the  

principal  (x). 

The  authority  of  an  a^rent,  either  for  sale  or  purchase,  may  Authority 
be  revoked  at  any  time  before  ho  has  entered  into  a  binding  vok'wl  at  any 

.  time  before 

agreement  (y).  agrtement 

concluded. 

An  agent  cannot  adopt  the  contract  for  his  own  benefit.  K  Cannot  adopt 

"  *         .      .  1        *  contract  for 

ho  attempts  to  do  so,  his  principal  may  prove  the  agency  by  hi*  own 
parol  evidence  (r),  and  insist  on  a  conveyance  to  himself  ('/)• 
Even  if  the  agent  pays  the  purchase-money,  and  succeeds  in 
getting  a  conveyance  to  himself,  he  will  hold  the  land  as 
trustee  for  his  principal  (/-»).  Sect.  7  of  the  Statute  of  Frauds 
is  no  defence,  as  it  has  been  settled  that  the  statute  does  not 
prevent  the  proof  of  a  fraud  (r). 

A  general  authority  given  to  an  agent  includes  a  right  to  Private  in- 

1  r  1       Btructiona  to. 

do  all  Buljordinate  acts  incident   to  and  necessary  for   tlie 

execution  of  that  autliority,  and  if  notice  is  not  given  to  the 

person  with  whom  the   agent  deals  that  the  principal  has 

limited   the   authority,   the   principal   is   bound  {</).     Thus, 

where    a   principal   entrusts   an   agent   -vvith   securities   and 

instructs  him  to  raise  a  certain  sum  upon  them,  and  the  agent 

borrows  a  larger  sum  and  appropriates  the  difference,  the 

(0    TTallare  T.  Jicf,  (1903)  1  Ir.  R.  lup.  p.  72. 

32.  (r)   Taylor  v.  &ilmon,  (1838)  4  My. 

(r)   ColrM    V.    Trecothick,    (1804)    9  &   C.  134  ;  I>alf  v.  Hamilton,  (1847) 

Vc«.  234  ;    Sloit  v.  Sutton,  (1817)   3  2  Th.  266  ;   16  L.  J.  Ch.  397  ;  Left  v. 

Mer.  237:   and  see  Hird  -r.  Boulter,  Xuttall,   (1834)   2  M.   &  K.  819;    4 

(1833)  4  B.  &  Ad.  446;    DunuH  v.  L.   J.  Ch.    124  ;   and   M>e  .Atutin  v. 

BrotcH,    (1820)     1    J.    &    W.     168;  CAawiArr*,  (1837)  6  C.  &  F.  1. 

Potter  T.  Peteri,  (1895)  64  L.  J.  Ch.  (<i)  Jlrarti  v.  niley,  (1869)   4   Ch 

3o7:  Bell  V.  BalU,  1897,  1  Clj.  663;  548;  38  L.  J.  Ch.  718;   Chattock  v. 

66  L.  J.  Hi.  397.  Muller,  (1878)  8  Ch.  D.  177. 

(y)  Farmer   v.   BobintoH,    (1810)    2  (A)  Boehffoueauld  \.  BoMtead,\^^l, 

Camp.  339,  n.  ;   Blapden  v.  Bradlxnr,  1    Ch.    196  ;   66  L.  J.   Ch.   74,  and 

(1806)     12     Ve«.     466  ;     Matoti     v.  ca«c8  cited. 

Armitape,  (1806)  13  Vw.  25;   .Vanur  (r)  Ih. 

V.  J?«fa-,  (1S48)  6  Ila.  443  ;   Smart  y.  [d)  Collen   v.    Gardnrr,    (18.')6)    21 

/5awrfrtr»,  (1846)   3  C.  D.  380;    fi  i*.  Bcav.    642;      Wattrau    v.    Fmirick, 

8W  ;  16  L.  J.  C.  P.  39  :  17  i*.  268 ;  1893,  I  Q.  B.  316. 

p2 
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Ch»p.  V.      princi|>al  cannot  rodoom  the  soourities  without  paying  all  the 
'—1 monoy  advanood  («•).  Similarly,  parties  dealing  with  an  agent 


on  the  faith  of  a  written  authority  arc  unaffected  by 
re.^trictions  imposed  up<-»n  him  by  his  prineijtal,  and  not 
di«clo6cd  in  the  written  authority  or  otherwise  (/). 

&sot».{hiM         \n  agoui  in-tru(tf<l  to  fin<l  a  purchaser  or  tenant  has  no 
•ataoritr.  iiicri-  ••ii* 

authority  to  sign  a  contract  on  behalf  of  his  principal ;  his 

duty  is  to  oommunicato  offers  to  tho  owner.  Thus  an  ad- 
vertisement stating  that  applications  "  to  treat  and  view " 
were  to  bo  made  to  the  agent  ((/),  a  written  request  to  procure 
a  purchaser  for  a  house  and  to  advertise  it  at  a  certain 
price  (A),  an  authority  to  act  as  agent  "in  and  about  the 
purchase"  of  a  colliery  (»),  have  all  been  held  not  to  imply  an 
authority  to  sell.  But  it  is  within  tho  scope  of  his  authority 
to  descrilw  tho  property  and  to  state  any  fact  which  may 
affi'ct  its  value  (/),  such  as  restrictive  covenants  affecting  the 
prr)j>erty  (/) ;  hence  the  contract  will  bo  vitiated  by  any  mis- 
represtntatious  made  by  him  (m).  A  distinct  authority  to 
sell  authori.s«'S  tho  agent  to  sign  a  memorandum  of  tho 
contract  on  behalf  of  the  owner.  Thus  a  request  to  a  land 
agont  to  sell  couple«l  with  an  agreement  to  pay  a  commission 
on  the  purchase-money  has  been  held  to  confer  on  tho  agent 
an  authority  to  sign  a  contract  (»).  A  power  under  seal 
given  to  a  land  agent  to  "  manage  and  superintend  estates  " 


(/)  BnckUthyr.  Tempfrante  liuUd-  jr,t(»nn,    (187S)    1    Ir.    L.    R.    402; 

iff  Scf.,  1H05.   A.  C.  173  ;  C4  L.  J.  I'norT.  Moore,  (1887)  3T.  L.  R.  624  ; 

Ch.   433  .   Rtmmer  v.    H'fktlrr,   190?,  Chadhurn    v.   Moorr,   (1892)  61  L.  J. 

2  CTi.  1C3  ;  71  L.  J.  Hi.  661.  Ch.  674. 

(/)   SmU    t.     liuk*   of    Bfaufon,  (i)    VaU   of  Xfath    Collierij    Co.  T. 

(1841;  6  Jar.  1123  ;  Dnkr  of  Dfan/ort  FurnfU,  (1876,  4.^  L.  J.  Ch.  267. 

T.    XmU,    (1846)    12    CT.    k    F.    at  (*    .VuIUpu   t.    MtlUr,    (1882)    22 

p.   290;     .Vattonal    IhUrian    Co.    v.  Ch.  D.  104  ;  62  L.  J.  Ch.  380. 

;»i.V.n.      l-^io,    .',   A.    C.    176,209;  (/)    Wauton  y.Coppard,\%'d9,\  Ch. 

.1^1/.  T.  .1/.  /.Vr«,/A.  (1883/  8  A.  C.  92  :  68  L.  J.  Ch.  8, 

»t  p.  133 :  52  L.  J.  r.  C.  17.  (m)  See  ca«c8  citrd    in   la-t   two 

{S\  G«dtctm  r.  Drimd,  (186S)  L.  R.  ooten. 

5  C.    P.   299,   n. ;  39   L.   J.  C.  P.  (»)  Rosenbaum   r.   HeUon,    1900,  2 

i22,  n.  Ch.  267  ;  69  L.  J.  Ch.  569 ;  and  see 

(A)  Emmtr  r.  Sharp,  (1874)  19  Eq.  Sattndcrt  r.  Dtnce,  (1886)  52  L.  T. 

108;    4t  L.   J.  Cb.    63;    W%ld*  y.  014. 
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has  beeu  held  to  authorise  him  to  enter  into  agreements  for     Cliap.  V. 

the  usual  and  customary  leases,  according  to  the  nature  and  '—^ 

locahty  of  the  property  (&). 

An  affent,  employed  to  bid  for  an  estate,  and  not  limited  F^f  p«""- 

.  .  .  .      .  t    y     '         tlia«er,  how 

as  to  price,  can  hind  his  piincipal  to  any  amount ;  if,  being  far  he  can 
limited,  he  exceeds  the  limit,  and  his  want  of  authority  is  pJiacip^. 
unknown  to  the  other  party,  ho  himself  is  bound  (;>),  and  his 
principal  is  said  to  bo  free  (7)  ;  upon  tlio  general  ground  tliat 
he  cannot  bind  his  principal  beyond  the  extent  r.f  liis 
authority  (r) ;  but  the  production  of  -ssTitten  instructions 
authorising  him  to  give  a  specified  price,  does  not  preclude 
parol  evidence  of  his  having  had  a  general  discretionary 
power  (j<). 

After  the  contract  is  entered  into,  an  agent  for  sale,  if  and  Powers  of 

•      .  .     .       Agent. 

so  long  as  his  principal  is  undisclosed,  may,  within  the  limits 

of  his  original  authority,  vary  the  terms  of  payment  (/) ;  he 
cannot,  without  special  authority,  receive  the  purchase- 
money  (")  ;  if  authorised  to  receive  it,  a  direction  from  his 
principal  to  pay  it  to  a  third  party  cannot,  if  given  for 
valuable  consideration  (x) ,  be  revoked  without  the  consent  of 

(o)  Ptrriy.  Snfyd,  (1853)  17  Bcav.  adverse  bidding. 
151,  and  for  a  case  wliere  it  waj»  held  (r)   Oldiiig  v.  Smith,  (1852)  16  Jar. 

no  Buch  autliority  was  implied,  see  497. 

'CoUcn    V.    Gtirdnrr,  (1S5C,    21    Beav.  (.)  ZTiVit*  T.  JJawAiM,  (1802)  4  Esp. 

640.     And  see  remarks  on  the  duty  114. 

of  a  land  agent,  Williamson  r.  Jlinf,  (t)  Sag.  14th  ed.  40,  47;  Bl<ickbui-n 

1891,  1  Oi.  at  p.  3'J3  ;   GO  L.  J.  Ch.  v.  SchoU»,  (1810)  2  Camp.  313. 
123.  (")  My»H  T.  Joliff,  (1834)  1  Mo.  & 

{p)  8oo  Jonfi  V.  i)owwwrtM,  (1843)  R.    326;    Pole   v.    Leatk,   (1868)    28 

4  Q.  B.  235,  n.  ;  7  ib.  103.  Boav.  5G2  ;  on  appeal,  9  Jur.  N.  S. 

{q)  Jlicks  V.  Jlankin,  (1802)  4  Esp.  82y ;  and  see  further,  inf.  p.  C84,  aa 

114;  Eatt  India  Co.  Y.  UetiiUtf,[\'t'iH)  to  payment  to  agcnta. 
1  E«p.  112;  Danitly.  AdamM.iXlQi)  [i]  Mdcalff    v.    Cloitgh,    (1828)     2 

Amb.  498;  Kx  p.  Bnindt,  (1805)  10  Man.  &  R.  178;    6  L.  J.    (O.   S.) 

Ve«.  at  p.   400;   Sag.    Uth   cd.   47.  K.  B.  281  ;    Yate*  v.  Iloppe,  (1850)  9 

Qu4trf,   however,    whetlier   the   rule  C.  B.  541  ;   19  L.  J.  C.  P.  ISO;    see 

should  not  l«o,  that  whirt<  the  ajfent  in   I-]<juity,  liodiek  v.  Gandtll,  (1851) 

cxcootls  tho  limit,  tlie  principal  nhall  1  De  CJ.  M.  k  O.  703  ;   19  L.  J.  Ch. 

bo  bound  to  the  extent  of  nuch  limit  ;  113;    L'£itrani/f  r.  L' £.,   (1850)    13 

provided,  in  tho  caao  of  an  auction,  Bcav.  281  ;  20  L.  J.  Ch.  39  ;  Eicford 

that  it  exceed  the  amount  of  the  U*t  v.  rrithard,  (1865)  1  K.  k  J.  277. 
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Clap.  V.  §uch  thinl  party,  llo  is  not  bound  to  jiay  ovor  to  his 
prin(«i|wl,  money  roceivcd  under  a  contract  which  has  been 
r»i'iudod  on  the  ground  of  fraud  (y). 

The  principle  underl^'ing  the  law  aa  to  commission  has 
boon  stated  by  Mr.  Hart  (s)  as  follows :  *'  An  agent  will  be 
cntitle<l  to  commisiiion,  or  to  an  equivalent  amount  in  the 
form  of  a  quantum  meruit  or  damages,  when,  as  the  result  of 
his  action,  a  person  qualified  to  bo  a  purchaser  becomes 
willing,  or  can  bo  compelled,  to  buy  subt^tantially  upon  the 
terms  which  the  proprietor  ha.^,  expressly  or  imjiUedly,  inti- 
mattHl  to  the  agent  as  those  upon  wliich  ho  is  able  and  willing 
to  sell."  In  every  case  there  are  two  main  questions  to  be 
determined : — First,  was  the  sale  directly  or  indirectly  the 
result  of  the  agent's  actions  {n)  ?  secondly,  was  the  agent 
employed  to  bring  about  the  transaction  in  respect  of  which 
tlic  claim  to  commission  arises  {h)  ?  Those  are  questions  of 
fact,  and  tho  reported  cases  are  only  of  use  as  illustrating 
what  inferences  have  been  drawn  in  certain  clrcum- 
stonces  (r). 

Comipt  A  secret  commission  received  by  the  vendor's  agent  from 

*^**"'  the  purchaser,  or  by  the  purchaser's  agent  from  the  vendor 
is  in  tho  nature  of  a  bribe  ('/).  It  is  immaterial  to  inquiro 
what  effect  tho  bribe  had  on  tho  agent  {r)  ;  and  the  agent 
must  not  only  account  for  tho  profit  thus  obtained  to  liis 
principal,  but  lo.sos  his  right  to  a  commission  from  his 
principal  (/).     An  agreement  to  pay  such  commission  is  bad 

(y)  ITM/Tcy  T.  Sfann,  (1848)  2  Ex.  generally,  mo  AucUonc«rB  and  HouM 

638;    17  L.  J.  Ex.  2.56  :    .SUrmt  v.  Agrontii,    by  Hart,    2nd   cd.    p.  313 

Z^A,  (185.1)  2  C.  L.  R.  251.  et   uq.  ;    and    Chapman    v.     Il'ituoti, 

({)  Aoctionceni  and  HouMAgmtn,  (1904)  48  .Sol.  J.  224. 

by  Qart,  2iid  ed.  p.  322.  (tf)  Vhotphate  Seirayr  Co.   v.  Ilart- 

(•)  Gr*€m    ▼.    Barllftt,    (18C3)     14  mottt,   (1876)    5   Ch.    D.    394,    457  ; 

C.    B.   N.  8.  081  ;  32  L.  J.  C.   P.  Jiul/flti    v.    Foiimier,    (1894)   11    T. 

361.  L.    R.    02    and    282;    Jforeii<Un    v. 

(*)    nmlmiH   T.    J/i//*r,    (1887)    68  J^i/Mo/f,  (1900)  83  L.  T.  41. 

L.  T.  96;   12  A.  C.  746;  67  L.  J.  (r)  Shiptcatj  t.  Jiroadwood,  1899,   1 

Q.  B.  801.  Q.  B.  369 ;  03  L.  J.  Q.  B.  300^ 

(«•)  For  a  disciMaon  of  tho  na«e«,  (/)  Andretn  v.   Jlanitay,    1903,   2 

and  as  to  the  law  nf    (ymnuMiion  K.  B.  63o;  72  L.  .T.  K.  B.  805. 
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on  tlio  ground  of  public  policy,  and  cannot  bo  sued  on  by  the     Cliap.  V. 

agent  (y),  but  the  commission  in  the  hands  of  the  vendor  can  

be  recovered   from  him   by  the  purchaser  as  money  had 
and  received  to  the  pm'chaser's  use  (A). 

(5.)   The  ikpoait  (i).  S^^tion  5. 

The  deposit  is  not  only  a  payment  by  anticipation  of  part  Deposit  is  a 
of  the  purchase-money,  but  also  an  earnest  of  the  performance 
of  the  contract  (A)  ;  and  the  purchaser  cannot  elect  to  forfeit 
it  and  avoid  the  agreement  (/). 

Even  the  deposit  should  not  bo  ^mid  to  a  mere  agent  for  Payment  of. 
sale,  without  express  authority  from  tlie  vendor.  If  the 
authority  bo  for  the  agent  to  receive  it  at  a  particular  time, 
or  in  a  particular  manner,  of  course  it  cannot  bo  safely  paid, 
except  to,  or  by  the  direction  of,  the  vendor,  at  any  other 
time,  or  in  any  otlier  manner  (/;/)  ;  and  the  purchaser  will  not 
be  liable  for  loss  arising  from  his  having  followed  any  such 
special  authority  as  to  the  mode  of  payment  (») . 

If  the  vendor's  solicitor  receives  the  deposit  he  holds  it  as  Vendor'a 

agent  for  the  vendor,  and  not  "as  stakeholder  for  both  par-  receives  it  a« 

ties  (o)  ;  except,  possibly,  when  the  same  solicitor  is  acting  Jjjj  *^'"J^'jj^^ 

for  both  parties  (;;).  holder. 

Tho  deposit  cannot  safely  bo  paid  by  tlie  purdiasor,  by  Not  generally 

1.  rt..  i'iiii  X"  i  A^^  setilement 

_bemg  set  off  m  accoimt  with  tho  auctioneer  or  agent,  except  cJ  accounts 

with  agent ; 

{g)  JTaninpton  v.  Victoria  Grating  („,)  gee    Toufiy   v.    Guy,  (1844)    8 

Lock  Co.,  (1878)   3  Q.  B.    D.  549;       Beav.  at  r-  149. 
47  L.  J.  Q.  B.  694.  ^^^^    Jfancicf^e    v.    Xoalr*,    (1791) 

{/,)  Grant     r.      GoU     Fxplorotwn       p^^^^^    ^^  .    ^Tfl.rJt.w    t.    Jiutt,    ii. 
Syui^cat.,    1900,    1    g.    B.    233;    C9       ._,^g .    j,^j^^  ^    j,.„,,^   (,5,.^  ^   ^^^^ 

L.  J.  Q.  B.  1.50.  JJ2  .    5    L   J    (o.  S.)  0.  P.    110  ; 

(•)  And  8CC  sup.  p.  202  ct  fcq.  ;  mf.  ^        j^^j^  ^   ^^ 
p.  G20  ct  teq. 

(*)  JIox-cv.  Smith,  (1884)  27  Ch.  D.  ^'•'  ^'""•^"'^  ''•  Sf»'ttlr,rcrtf,,  (1840) 

89  ;  63  L.  J.  Ch.  D.  1055  ;  CoU„„  v.  '  ^   ''^'^-  ^  ^'-  ^'^  '    ^''^'"  ^-  ^"i^' 

StimtoH,  (1883)  11  Q.  B.  D.  143  ;  62  ('*"'**)  ^'  ^-  ^   ^-  ^-  ^^''    ^^  ^-  '^• 

L.  J.  Q.  B.  440  ;    Sopcr  t.    Arnold,  C.  P.   7  ;    i.V/u  v.   GouKon,   1893,    I 

(1889)  14  A.  C.  at  p.  435.  Q-  »•  ^^^  '  ^2  L.  J.  Q.  B.  232. 

(/)   CrHtchlfy\.  Jrrfitngham,  (1817)  (/»)    ^n^yi'"  v.  lorrf,  (1841)4  Boar. 

2  Mer.  at  p.  606  ;   Palmer  r.  TnnpU,  30  ;  explained  in  Edgell\.  Day,  (IS65) 

(1839)  9  A.  &  E.  at  p.  620 ;   8  L.  J.  L-  «•  1   C.  P.  at  p.  85 ;    35  L.  J. 

N.  S.  Q.  B.  179.  C.  P.  7. 
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th*  •peesal  c'xrvumBtAiKX'*  of  hut  tjeiug  ablo  to  bhow  the 

,  '       '  ^  •     f      ;  :  il  iirnount  duo  from  tijo  vendor  to 

t)  J  that  th«'  ltttt*.'r  wa«  aiithoriiied  by 

the  vendor  to  ri'tAin  tho  dopo«it  on  account  of  bw:\i  debt  (y) ; 

I  '  k1  of  making  a  caith  \niym*:ut,  tlio  purchaMf  give 

L^ii  ,.  ■     lit    of   tho   bill   wh«'U   duo   iu   no  defenoe   to 

ft].  ,•<  vendor,  if  tiio  bill  never  came  into  Iub  pot- 


I 


far,  If   a   cheque  be  given  for  tho  depouit,  an  tuAion  on  tho 

ch'^ju"  mhy  bo  rKi^te*!  up^n  any  ground  which  would  have 
etiiihl#««l  the  j»urclin*or  to  recover  at  Iaw  the  deposit  if 
actually  j«id  {"). 

I-    -•     r»  If  -i  J  -rr  '  ~-  -  ^  ■ '    ••ifh  entitlol  V)  a  return  of  hiu  dejK^git, 

1  •      1.  f  hj><x;iul  agre<'ment,  oliiim  the  Mjiecifio 

■um  pai'lf  and,  oxoept  an  againJtt  the  utakeholder  (/),  interoct 
thnn-^^n ;  and  will  not  l>o  preju'IicMl  or  a/lvantaged  by  any 
fall  or  ri»o  in  any  Bocuritie»  in  wliich  it  may  have  Ix^en  in- 
vewtin]  {u)  ;  uuloM  BU*.li  invehtmont  were  made  with  h'lM 
aft^rot  {/),  (which  will  not  \hi  uMume<l  from  hi«  making  no 
f    '  ♦i'A*  of  the  invebtnj'-nt  (i/)  ),  or  (in  the  ca»'.'  of  an 

Oi-t.  ..  .lig  brought  for  Bpfx;ilic  fx-rfonnanoe),  under  tho 
authority  of  the  Court,  in  which  ca*eB  the  inveutment  will  be 
at  \uM  ri«k  and  for  Im  l>enefit  (z) :  and  tho  Bamo  rule«  apply 
it)  an  invtnrtment  of  tho  imrchfl«o-money  by  tho  purchaser, 

(f )  3srk4r  ».  Or**nu»U,  (J83«;  2  h.kJiA.  677  ;  \iL.J.  (O.  8.)  K.  B. 

T                        I'oMM^  T.  ;rAt<*,  (1844)  14;  atul  m«  Xm  r.   Munn,   (1817)  8 

7                           13   L.  J.   Cli.   418;  T»un.  45. 

tt                                   .    (l*«7y     11     Jut.  (u)   I/oyUy  T,    J'ou  u,    (178«)   2  Bf, 

I'                                 P'tr'^.   MWly  9  C.  C.  32;   I'o'.U  y.  Itudd,  {WM)  I  tb. 

C.h.a.i^.                                  I'.  lOV;  4V;  Jlurrun'jlui  r.   Jlroutu,   (I862j  9 

Jlr^r«•  T    '                                U.   ,',  lu,  ft</j  ;  2;^  L.  J.  C^.  148  ;  and  m« 

C-  **•   '                                      '.  •'i'l  /WW/  T.  /'.,  (187fi)  19  Eq,  422;  44 

••♦V  i  L.  J.  Ch,  811. 

(r)  Ay*«.  T.  W.                         M.  4c  (x;  8m   fit.   Paul  r.    Utrmw^ham, 

W.  MA;  9  L.  /.  i-    il  ilUtm*  %t.  U.  (>,.,  (1863)  11  Ila.  30«, 

V.  JSmm.  (I8M)  L.  B.  I  Q.  B.  142;  (y)  8«  /M*r/i  v.   Ma»uy,   (1807) 

ML.  J.  Q.  B.  III.  13  V«,   661;   ><rA/ii«J   v.    r/umwjr, 

(*)  M^iU  T.  ^/^y,  (I8M)  «  C.  *  P.  (18IC;  'I  M*dd.  28. 

728  .  4  L.  J.  N.  8.  Ex.  IM.  /,)  »«,  /'©^^  y.  hudd,  (1790;  3  Br. 

(0  UtnMftm  r.  Effort,  (1831y  I  C.  0.  M. 
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peuding  discussions  as  to  title,  &c. ;  and  also  ajiply  conversely,      Chap.  V. 
for  and  against  the  vendor,  in  cases  where,  by  the  purchase         ''^ 


being    completed,    ho    becomes    entitled    to    the    purehase- 
money  (a). 

Tho  Court  has,  on  petition,  ortlored  the  return  of  a  deposit  Roturn  of  in 
paid  by  a  purchjiser  under  a  liut  in  Bankruptcy,  which  was 
subsequently  superseded  (/>). 

Upon   a  purchase   by   a   lunatic,  tlio   vendor   cannot  bo  Lunatic 
required  to  refund  tho  deposit,  unless  ho   contracted  with  l'^^^'^'"'- 
notice  of  tho  lunacy  (c). 

Where  trustees,  pursuant  to  tho  usual  power,  contracted  Tenant  for 
with  the  consent  of  tlio  tenant  for  life,  to  sell,  and  a  largo  titJwUoVr- 
deposit  was  paid  to  the  latter,  and  then  the  purchaser  failed  ^""'^^  <J<^P08it. 
to  complete,  it  was  held  tliat  tho  forfeited  deposit  did  not 
belong  to  the  tenant  for  life,  but  must  be  treated  as  punhase- 
money  on  an  actual  sale  under  the  power  (</).     This  would 
apply  to  a  sale  under  the  S.  L.  Acts. 

{a)ScoIiunou>/hesv.Brotntf,{lS52)       Ex.  309;  23  L.  J,   Ex.  'Ji.     As  to 
9  Ua.  609 ;  22  L.  J.  Ch.  148.  -f'o"     v.    Bfavan,    (1853)    17    Jur. 

/i\    r  V   ,         MQinx    -n     1         3G9;    22    L.   J.    Ch.    638,    sco  »up. 

{/>)  Ex  p.    If  dor,    (1819)    Buck,  -        ,  »  »  /- 

428.  p.  7,n.(<,). 

{(f)  S/ireusbiiii/    v.    S.,    (IS51)     13 
(c)  Beatan  v.  M'Domell,  (1854)  9      Jur.  397. 
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Owiix^r  VI  rilArTKR  VI. 

THK   ACiKi:i:Mi:NT, 
I.  (1.)   T/ie  Statute  0/ Frauds. 


ijT  TiiK   Itli  stition  of  tlio  Statute  of  Fraxuls  (r/)  provides  that 

i^    no  actii'U  eliall  bo  brought  on  any  eoutraet  or  sale  of  lands, 

'    "■      -        or  nuy  interest  in  or  eonceruing  them,  unless  evidenced  by  a 

memorandum  in  "writing,  signed  by  the  party  to  bo  charged 

or  his  agent. 

fluiBt«of  Tlio  statute  applies  to  sales  by  auction  (f),  and  in  Bank- 

wlMktruOT       niptcy(/),  but  not  to  sales  by  the  Court  (//) ;  nor  to  pur- 

**  chases  under  the  Onler  of  the  Court,  where  the  vendor  makes 

no  opposition  to  the  confinuatiou  of  the  report  approving  of 

the  purchaae  (A). 

Fblky  ol.  Tlio  fetntuto  is  **  a  weapon  of  defence,  not  of  offence,  and 

(loos  not  make  any  signed  instrument  a  valid  contract  by 
reason  of  the  signature,  if  it  is  not  such  according  to  the 
good  faith  and  intention  of  the  parties  "  (»).  Moreover  it 
doea  not  moke  the  contract  void,  but  merely  unenforceable, 
unleas  evidout>ed  by  writing  (A). 

(rf)  29  Car.  II.  o.  3.  llormhrool;  1897,  1  Ch.  25  ;  66  L.  J. 

'«■"   5'-     p.  207.  Ch.  H4  ;  vmAtcc  Iin*tolCo.\.  Maggn, 

p.    CktU,    (1837)    S   Dea.  (1890)  44  Ch.  D.  616;  59  L.  J.  Ch. 

.    .  472  ;  Jttllamy  v.  Debrnfiam,  (ISdO)  45 

(y    Smp.p.  llf.s.  Ch.  D.  492;    1891,   1   Ch.   412;  60 

A    Sm   A.'G.    t.    />«y,    (1748)    1  L.  J.  Ch.    166;   Jtforitz  v.  JCnowUt, 

Vm.  mt.  218;  BlsfJr^  t.  Bradhtmr,  (1899)  W.  N.  40,  83. 

(I»06)  12  V«.  at  p.  472.  [k)   I.rroux     t.    Itrotcn,    (1852)    12 

(•:  Prr  Lord  Sclborne  in  Iluuty  y.  C.   B.  801  ;  22  L.  J.  C.  P.   1 ;  and 

■Ptffmt,    (1879)    4    A.    C.    311,  mx   Barktrorth    v.    Young,    (1866)    4 

»3   L.   J.   Ch.   846  ;  ratlU  r.  Dr.  1  ;  26  L.  J.  Ch.  153. 
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Two  questions  ariso  on  the  construction  of  s.  4 : — First,     CLup.  vi. 
what  amounts  to  a  "  contract  or  sale " ;  secondly,  what  is 


meant  by  '•  any  interest  in  or  concerning  "  lauds,  tenements,  of  Btction. 
or  hereditaments. 

It  has  been  often   decided  tliat  the  section  applies  not  "Contract 
merely  to  contracts  for  sale,  but  to  any  contract  that  concerns 
land  (/). 

Any  transaction  which  substantially  deals  with  an  interest  Contract* 
in  land  {in),  is  within  the  section,  and  requires  a  written  ^'tion.  * 
contract:  e.g.,  an  agreement  to  grant  (n)  or  assign  a  lease  (t-) ; 
an  agreement  by  a  lessee  to  give  up  possession,  and  allow 
another  to  become  tenant  for  the  remainder  of  the  term,  in 
consideration  of  his  paying  for  certain  repairs  (;>)  ;  an  agree- 
ment by  a  lessee  to  surrender  his  lease  in  consideration  of  a 
sum  of  money  to  be  paid  to  him  by  a  person  to  whom  the 
landlord  had  agreed  to  grant  a  new  lease  (y) ;  an  agreement 
by  a  person  who  has  no  interest  in  the  property,  to  prociu-e 
an  assignment  of  a  lease  (r) ;  an  agreement  by  A.  to  pay 
a  lessee  £100  to  surrender  his  lease,  and  procure  the  landlord 
to  accept  A.  as  tenant  [s)  ;  an  agreement  to  grant  a  lease 
which  may  be  created  by  parol  under  s.  2  of  the  Statute  of 
Frauds ;  or  to  assign  such  a  lease  when  granted  (/). 

An  agreement  by  a  tenant  to  pay  an  increased  rent  in  Agreement 
consideration  of  improvements  to  bo  made  by  the  landlord  Ibltem^t^uf^ 


rent. 


(/)  See  lfe^fa^llu'!  v.  Coolr,  (1887)  (-?)  Smith  v.  Tombt,  (1839)  3  Jur. 

35  Ch.  D.  at  p.  687  ;  56  L.  J.  Ch.  "-• 

602.  (O  Iforsftj  v.  Graham,  (1869)  L.  R. 

(m)  K.ny    V.    TFrbslc;    (1852)    12  ^  C.  P.  9;  39  L.  J.  C.  P.  .53. 

C.  B.  at  p.  290  ;  21  L.  J.  C.  P.  163.  ^'^  ^'^'■''"^  ^-  ^'"''^'  (184\i  1  C.  B. 

&  E.  49  ;  6  L.  J.  N.  S.  K.  B.  217  :  "  t  I'  i   ,?    ''o  ^^  ^^   '''  '    '' 

I'       I              T7          1    l^a,c\  1  r\    n  Jj-  J •  «-•  1  .  163 ;    Smart  v.  ITardin<j, 

}  aiighan   v.  Uoneotk,  (1846)  3  Q.  B.  ,,„-.,  ,,^   -.^   _.            _ 

766fl6L.J.  C.P.l;   Llj..  ^'r,^^,V'-=„:?-'^^-"«- 

EccU»,  (1901)  49  W.  R.  281  ;  70  L.  J.  ,  J    ^Z     'I'  "'^'"•'"•'*'j'»°^) 

Q    ^   g,       '  6  East,  602,  610;    lioltoH  x.  Tomlin, 

^  (1836]  5  A.  &  E.  857,  864  ;    6  L.  J. 

(o)  Sec  casea  in  notes  (/,)  to  (t).  jj.  S.  K.  B.  45  :    Itarrrtl  y.  Rotph, 

{p)  Buttrnitre  v.   Hayet,  (1839)  5  (1845)  14    M.    &  W.  348;    14  L.  J. 

M.  &  W.  450  ;  9  L.  J.  N.  S.  Ex.  41.  Ex.  30S. 
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CW»p  VI.  ha«   K'on   held   not    to   bo  within    tho   Act,  and    therefore 

Bad    I 

— —  volid  tliuujfh  by  jMU-ol  (»<)  ;  but  a  dilTrrent  rule  bus  Ijoen  laid 


■'  H!i  n»  t«>  an  ngn-onient  for  nbatcment  of  rent  {x).     In  the 
.;l«k»  tho  ngret'iufnt  is,  in  clfeet,  to  pay  tho  landlord,  by 
instnlment«,  for  serA'ioes  rendered ;  in  tho  other,  tho  agroo- 
racnt  is  for  a  rrltase  of  part  of  the  rent. 

^*J"f«  Aproomonts  to  eharj^o  land  (//),  or  a  rent  (2),  are  within  the 

■ortfafw.  section.  80  is  an  agreement  for  a  legal  mortgage  to  be  mado 
sorurity  for  further  advances  {a)  ;  an  agreement  to  assign  or 
chargo  a  dobt  seiiirod  on  land  (A)  ;  and  an  agreement  that 
mortgaged  pn»jx»rty,  in  respect  of  wli'ch  an  order  uiai  for 
forfN'losuro  has  been  obtained,  shall  bo  sold,  and  tho  balance 

r ■■  '--rr  after  payment  of  the  mortgage  debt  bo  paid  to  the 

I  _   r  (r).      An   ugreement   to   deposit    title    deeds    as 

security  is  within  the  section  {d)  ;  but  a  deposit  of  deeds  is 
juifhn.'nt  part  p^Tformanco  of  tho  agreement  to  execute  a 
I'pil  mortgage  implied  in  such  transactions  {1)  to  exclude  the 
opt-rotion  of  the  section  (/).  An  ngreement  to  extend  the 
soctirity,  created  by  a  deposit,  to  further  advances  need  not  be 
in  writing  (//).  An  agreement  to  devise  land  must  be  in 
writing  {h).  Not  only  must  tho  agreement  creating  an  option 
to  purchase  land,  but  the  contract  mode  in  exercising  the 
option,  must  be  in  writing  (/)  ;  so  also  an  agreement  between 

(•^   ThmtlUn  T.  Rtad,  (1832)  3  B.  i  334. 

-•,  904  ;    1  L.  J.  N.  S.  K.  B.  [d,   Kx  p.    Coombf,  (1819)  4  Madd. 

//t-iy  r.  Rothufk.  (1816)  7  Taun.  249. 
i67 ;  ii-tnn  r.  yunn,  (1874)  43  L.  J.  («•)  /Vyw  v.  Btinj,  (1863)  2  Drew. 

C.  P.  241.  at  p.  42  ;  »ffd.  18  Jur.  9G7  ;  23  L,  J. 

(/)  O'Ommor  ▼.   Spaight,  (1804)   1  Ch.   C7G  ;   Carter  v.    Wakr,    (1877)  4 

Scb.  4  L«f.  30«.  Ch.  D,  ^t  p.  606 ;  46  L.  J.  Ch.  841. 

(ir)  Unm  T.  Jttrtmt,  (1743)  3  Atk.  (/)  Jiu»»fl  v.  It.,  2  Wh.  k  T.  L.  C. 

I :     WkUmte   T.    rmrUjf,    (1880)   43  7th  ed.  76  ;  and  ncc  notes  thereto. 
L.  T.  IM,  I9«.  (y)  ^x  J).  Lang,to»,  (1810)  17  Ve«. 

(f)  Km  p.   mil.  (1879)  10  Cb.  D.  227;  Ejc  p.  Km»\ngton,  (1813)  2  Ves. 

eiA;  4HL.  J.  Ilky.  79.  &    B.    79  ;    Jamtt   r.   R,ee,    (1864)  6 

(a)  £m  p.  Uo€-ptr,  (1816)   19  Vw.  D.  M.  k  O.  461  :  23  L.  J.  Ch.  819. 
477;   I  Mw.  7.  (A     Madduw  t.  Alderum,  (1883)  8 

(*)  Jmrrit  T.  /.,  (IBM)  63  L.  J.  Ch.  A.  C.  467  ;  62  L.  J.  Q.  B.  737. 
at  p.   14:  I>r%rrr  T.    Brood,    1893,    1  (i)  Ryrmingham  Canal  Co.  v.  Cart- 

Q.  B.  744  ;  63  L.  J.  Q.  B.  12.  trnghf,   (1879)    11    Ch.  D.   421  ;    48 

(*)  C»s  T.  FftU,  '17«8;  2  Br.  C.  C.  L.  J.  Ch.  652. 


TOE  AGREEMENT. 


221 


rival  purcliasers  not  to  compete  against  each  other,  but  that     ^^^*P-  ^^• 

one  of  them  shall  piu-cliaso  the  land  and  sub-sell  part  to  the  

other  (A) . 

An    easement    is    an   incorporeal  hereditament,   and,   at  Eaaemcnte. 
common   law  (/),  can  only  bo  created  by  deed  (m),  or  by 
■will(>i).     It  seems  clear,  therefore,  that  a  contract  to  grant 
an  easement  must  bo  in  -SYTitiug  (o). 

An  easement  miLst  bo  di.stin^mished  from  a  licence.  For  an  Licence*, 
easement  to  exist  there  must  be  both  a  servient  and  dominant 
tenement.  B(jth  the  benefit  and  burden  of  the  easement 
are  annexed  to  the  land  (jt).  A  licence  is  a  purely  personal 
right,  honce  is  neither  binding  on  the  assignee  of  the  land, 
nor  assignable  by  the  licensee.  It  confers  no  interest  in  the 
land  itself.  Its  only  effect  is  to  condone  an  act  wliicli  would 
otherwise  be  unlawful.  It  may  be  revoked  at  any  moment, 
even  tliough  given  for  valuable  consideration  and  by  deed  (p). 
If  the  licensee  persists  in  attempting  to  enjoy  the  licence 
after  revocation,  he  becomes  a  trespasser ;  but  he  is  entitled  to 
reasonable  notice  of  revocation  and  to  time  to  remove  goods 
wliich  lie  has  been  licensed  to  place  there  (y).  Though  he  has 
no  right  to  insist  on  entering  oa  the  land  after  revocation  of 

(/t)  Lamas  v.  Bayhj,  (1708)  2  Vcm.  a  contract  to  grant  an  easement  need 

C27.  not  bo  in  writing  socm  really  to  have 

(/)  As  to  the  efifcct  in  Equity  of  an  only  dealt  with  contracts  to  g^nt  a 

agreement  for  an  easement,  see  Gale  licence  ;    and    sec    Smart    v.    Journ, 

on  Easements,  7th  ed.  .'53  ;  and  for  (18C4)   15  C.  B.  N.  S.  717  ;  33  L.  J. 

the  effect  of  the  Judicature  Acts  on  C.  P.  164. 

the  doctrine,  see  Walsh  v.   Lcnsdalc,  (p)    Thomas     v.      VurrcU,      (1C72) 

(188'2)  21  Ch.  D.  U;  .02  L.  J.  Ch.  2;  Vaughan,    ;5.)1,    cited    in     Wood    v. 

Zowvrv..4</<»m.  1901,  2Ch.  atp.  600;  Leadbitter,    (18  Jo)    13    M.  &   W.    at 

70  L.  J.  Ch.  783  ;  Manchcatn-  Ilirnrrt/  p.  844  ;   14  L.  J.  Ex.  IGl.     And  «^ 

Co.  V.   Coombs,   1901,  2  Ch.  COS;   70  Gale  on  Easement*,  7th  ed.  26,  47. 

L.  J.  Ch.  814.  {<f)  Cornish  v.  Stubbs,  (1870)  L.  R. 

(»w)    Wood  V.   Lfadbilter,  (184r);  13  6  C.  P.  334;   39  L.  J.  C.  P.  202; 

M,  &W.  838;   14  L.J.  Ex.  161.  M>llor  v.    Watkint,  {IS74)    L.    R.   9 

(m)  Pearson  v.  Sprncer,  (1863)  3  B.  Q.  B.  400  ;  Aldin  v.  Latimrr,  ^.  Co., 

&  S.  761.  1S94,  2  Ch.  437,  448 ;  63  L.  J.  Ch. 

(o)  Sec  McVaniis  v.   Cooke,  (1887)  601;    Wilson  v.  Tarenrr,  1901,  1  Ch. 

3.5  Ch.  D.  681;  56  L.  J.  Ch.   662;  678;   70    L.  J.    Ch.    263;    I^tce  v. 

•where  the  cases  are  examined ;  many  Adams,  1901,  2  Ch.  698;  70  L.  J. 

of  the  caaea  cited  ae  authorities  that  Ch.  783. 
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Cluip  VI.  hU  licence,  jot  ho  can  rooovor  damages  for  broacli  of  the 
impliod  contract  not  to  rovoko  his  licence  (r).  Such  a  contract 
noo<l  not  bo  in  writing  (0. 


8Mt.  I 


l.^-rrt^  "NMioro  an  interest  in  property  is  granted,  and  in  the  grant 

ft  licence  is  conferre<l  on  the  grantee,  or  is  necessarily  incident 
to  the  grant  because  essential  to  the  enjoyment  of  the 
T  -  •  -*:•,  the  licence  vdW  bo  irrevocable  for  as  long  as  may  bo 
\  ac<y»nliug  to  the  nature  of  the  grant  (/).  But  in 
onior  to  have  tliis  effect  it  is  essential  that  the  grant  should 
be  valid  at  common  law.  For  instance,  if  the  property  can 
only  bo  convoycil  by  deed,  the  licence  will  only  bo  imvocablo 
if  a  dotnl  is  employed  («)•  As  such  a  licence  can  only  arise 
OS  incident  to  a  grant  of  an  interest  in  property,  it  follows 
tlmt  ft  contract  to  grant  the  licence  can  only  bo  proved  by 
proof  of  the  contract  to  grant  the  jiropcrty  by  virtue  of  which 
the  right  to  the  licence  arises.  Hence,  if  the  subject-matter 
of  the  grant  amounts  to  an  interest  in  land  within  s.  4  of 
the  Statute  of  Frauds,  the  contract  to  grant  the  licence 
incident  theroto  must  l)e  in  writing  {x)  ;  and,  further,  even 
tljough  the  interest  conferred  on  the  licensee,  by  virtue  of 
which  the  licence  arises,  does  not  amount  to  an  interest  in 
land,  yet  if  the  licence  confers  such  exclusive  possession  on  tho 
licensee  tliat  he  can  maintain  trespass  (^),  or  if  tho  licence 


(r)  Smmri  r  JoHft,  (1864)  16  C.  B.  (')  Carrington    v.    liooi$,  (18.37)  2 

N.   8.    T17  ;  33   L.   J.   C.   P.  151  ;  M-  &  W.|248  ;  6  L.  J.  N.  8.  Ex.  95  ; 

KfrrucH   r.    Smith,    1897,    2    Q.   B.  Martholl  t.  Orrm,  (1875)  1  C.  P.  D. 

445;  6G  L.  J.  Q.  B.  762.  3-^  :  ^'^  L.  J.  C.  P.   163  :    TFebbrr  v. 

/x    n-/;             r-       ,         z       /-     ,  />*,  (1882)  9  Q.  B.  D.  31.') ;   SI  L.  J. 

(»)    ITtiU   r.    KinftoH,    <fr.    Corp.,  i  \         /       »                      . 

(1874)  L.  R.  10  C.  P.  402  ;  44  L.  J.  ^-  "'  *^^  '  '°*^  "**  ^'"'  ""■  ^<'>!"''>»> 

O.  P.  247:  Krrri^  T.  Sm.tA,  tup.  ^-    ^^^P'  '*'P-   ""'^   •'^"""^  "■  '^""''^ 

.^  „               ,,                ,'  (1864)15  0.  B.  N.  S.  717:  33  L.  J. 

(0  »••  Doi«  (r)  iup.   and  Do*  r.  ^   p   j^^ 

ITm^,  (1819,  2  B.  4  Aid.  at  p.  738  ;  ',  ,'  _    ',          „  .        ,,    ,,..,.  ^ 

(1M»)  11  A.  *  E.  34  ;  9  L.  J.  Q.  B.  ^  K.  *  E.  721  =29  L.  J.  Q.  B.  161 ! 

'•  rf.   Imnan  v.   Stamp,  (1814j  1   Stark. 

(m)  Rsfiy  r.  HmdrrKm,  nS51l   17  12 ;   Edge  x.   Slraford,  (1831)  1  Tvr. 

Q.  B.  574  :  21  L.  J.  Q.  B.  49.    And  295  ;    9  L.  J.  (O.  S.)  Ex.  101  ;    and 

M«    Mfiftmtu    T.     r«A/.    (1887)    35  ,^  I^rrrv  v.  Iiir$rll,  (1888)  39  Ch. 

CT>.  D.  681  :  66  L.  J.  Cb.  662.  jy,  ^t  p.  611 :  57  L.  J.  Ch.  670. 
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amounts  to  a  demifio(z),  then  tho  contract  to   grant  the     ^P- J^- 
licence  must  be  in  writing. 


Under  a  contract  to  build  a  house  tho  builder  takes  no  Building 

ag^reemenu*. 

interest  in  tho  land  except  a  mere  licence  to  enter  thereon  for 
the  purpose  of  his  work  (a).  It  follows  that  building  agree- 
ments are  not  necessarily  "\\'ithln  tho  section  (A),  though,  of 
course,  they  mil  be  so,  if  a  tenancy  is  created  under  tho 
agreement  (c). 

In  Lamy  v.  Pitrscl/{d),  a  contract  for  tho  sale  of  building  ^f^^'t^'i]^'^^'^" 
materials  of  a  house,  with  a  condition  that  all  materials  puUoddown. 
should  be  cleared  away  by  a  certain  date,  after  which  the 
purchaser's  right  of  access  was  to  cease,  was  held  to  be  mthin 
8.  4  of  tho  Statute  of  Frauds  on  two  grounds:— First,  because 
tho  house,  which  was  still  standing  at  the  date  of  the  contract, 
was  a  hereditament ;  and,  secondly,  because  the  purchaser's 
interest  amounted  either  to  a  demise  or  to  an  irrevocable 
licence.  As  regards  tho  first  ground  of  the  decision,  s.  (>2 
of  the  Sale  of  Goods  Act,  1893,  defines  goods  as  including 
things  attached  to  tho  land,  but  which  are  agreed  to  be  severed 
under  the  contract ;  and  it  seems,  therefore,  that  a  similar 
contract  would  now  be  within'  s.  4  of  the  Sale  of  Goods 
Act,  1893,  but  not  within  s.  4  of  the  Statute  of  Frauds. 

Though  an  agreement  for  a  licence  may  bo  imenforceable  Liccnco^not 

owinff  to  s.  4  of  the  Statute  of  Frauds,  yet  not  being  void  may  eicuae 

,  .  , .        trespass. 

it  may  be  proved  by  parol  evidence  as  a  defence  to  an  action       *^ 
for  trespass  (<•). 

(c)  As  to  what  amounts  to  a  demise,  (*;  Seo  Saudrrson  v.  Grarrs,  (1875) 


SCO  Dof  V.  IFoixl,  (1819)  2  B.  &  Aid. 


L.  R.    10  Ex.   234  :    44   L.  J.  Ex. 


724;  Northam  v.  Boicdru,  (18-55)  11  210. 

Ex.  70;   24  L.  J.  Ex.  237  (action  of  {c)  Adams    t.    Uagger,    (1879)    4 

trover);    Wxhon  v.   Tatnxfr,  1901,    1  Q.  B.  D.  480. 

Ch.   578;    70   L.  J.  Ch.  2f.3:   and  (</)  (1888)  39  Ch.  D.  608;  67  L.J. 

Woodfall,  L.  &  T.  17th  cd.  132.  Ch.  670. 

(,i)   L'iimicix    V.    BatUrhurxj,    (1859)  («•)   Carrington   T.    Hoots,    (1837)    2 

6  C.  B.  N.  S.  808  ;    7  iA.  864  ;    28  M.  &  W.  248  ;  G  L.  J.  N.  S.  Ex.  95  ; 

L.  J.   C.  r.  836  :  JNVw  ^•••'^  ^o-  v«  "'^'^  «"*  Croihy  v.  Jfadsworth,  (1805) 

3f.  Ji.  Co.,  (1877)  36  L.  T.  539.  6  Ewt.  602. 
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PirvAto 


2^4  THE  AGREKMEXT. 

Ck«p.  VI.  I  jccnccfl  coupled  witli  an  interest  must  bo  distingauBhed 
from  profits  a  prendre  (/).  Tho  latter  are  incorporeal 
hortxlitani«nt«  ;  henoo  an  ogreement  to  grant  a  profit  a  prendre 
raimt  Ih«  in  t^-riting  (j/). 

Air*««mmt  Ihit  an  agreoraont  merely  collateral  to  a  proposed  dealing 

ki*v»L. » f  ,  ^itl'  l*^"'!  Joes  not  seem  to  be  within  the  Act :  ejj.,  an  agreo- 
\j.^T^tl'  nio"t  ^y  **"  intending  mortgagor  to  pay  to  an  intending 
mortgage©  his  costs  of  investigating  tho  title,  should  such 
title  prove  bad  {h)  ;  or  an  agroomont  by  a  wife  that  if  her 
husl>and  will  btiy  a  house,  she  will  make  him  a  present  of 
it  (0  :  80,  where  the  agreement,  so  far  a*?  it  relates  to  land,  has 
been  execute<l,  it  has  been  hold  that  an  action  will  lie  for  tho 
non-porformanco  of  a  special  promise  to  bo  performed  after 
execution,  as,  r.//.,  an  undertaking  to  repay  part  of  tho  price 
on  a  certain  event  (A).  But  tho  old  authorities,  to  the  effect 
that  thf  statute  does  not  apply  to  executed  contracts,  though 
execute<l  on  one  side  only,  must  now  bo  taken  to  be  over- 
rulo<I  (/).  If  a  iK-rson,  relying  on  an  imwritten  agreement 
for  a  leaso,  expends  money  on  alterations  with  the  consent  of 
the  lessor,  by  whoso  (hfault  ho  is  ultimately  prevented  from 
taking  possession,  he  cnn  recover  tho  money  so  spout  on  a 
quantum  meruit  (m). 

WffitiM  And  tho  transfer  in  WTiting  of  a  parol,  and  therefore  void, 

tmw/pr  of 

/ 1  iyo<>  U'lfkhamr.  Haickfr,  (IHiO)  (A)    Grrrn  v.   Saddington,  (IS.*)?)   7 

7  M.  &  W.  03,  78  ;   10  L.J.  Ex.  163;  El.    &    Bl.   603;     Cotkmg  v.    Ward, 

SmiMrrUmd  r.  J[fatha>U,   1892,  1   Ch.  (184.S)   1   C.  B.  859  ;     1.")  L.  J.  C.  P. 

475  ;  CI  L   J.  (T>.  2*9.  24.'> :  and  nee  GriJFth  r.  Young,  (1810) 

(f)    Jrr**/r  T. /y*.  (1882;  9  Q.B.  D.  12  En.  613.     As  to  tho  doctrine  of 

816;    61    L.  J.  Q.  B.  48.'^  ;    and  t>eo  part     prrfnrmnnro,    (toe    tho    notos 

8m*rt  T   Jon*;  fl864i  16  C.  B.  N.  8.  to    I^ttrr    v.    Forero/t,   2  "VNli.  &  T. 

717;    33  L.  J.  ('.  P.   164.  whirh   in  L.  C.  7th  c<l.  460;  and  w/.  pp.  1036 

ftft<m  ot<««l  ail  an  authority  ;  but  tho  et  tnj. 

\nitrt^\  thrrr  diitcuiiM<d  waa  clearly  (/)  .S<»»irf<r*o«  v.  (7rarr*,  (1876)  L.  R. 

Dot   a  profit   «  prendrt,  hot  only  a  10  Ex.  234  ;  44  L.  J.  Ex.  210. 

Umooo  coaplcd  with  ao  int*Tr«t  ;  in  (m)  Pulbnok    t.    Ltitcet,    (1876)    1 

the  nrport  in  tho  Law  Journal  it  in  Q.  B.  D.  294  ;    45  L.  J.  Q.  B.  178  ; 

cmllod  an  o««otnmt.  diMipprovinfr     IMgnon    v.    Johrtton, 

(A;  y«i/*  T.  mUf,  (I86I)  «  Ex.  (185fi)  El.  Bl.  &  El.  686;    28  L.  J. 

878  :  21  L.  J.  Ex.  265,  Q.  B.  88  ;  and  boo  Cocking  v.  JFard, 

<•)  BMt4m  T.    S..   1904,    1    K.   B.  (1846)  I   C.  B.  858  ;    15  L.  J.  C.  P. 

124;  73  L  J.  K.  B    17.  245. 


Tin:  A(;rkkmf.\t.  '--"^ 

agreement  fur   purchase  of  an  estate,  will  Le  a  good  eon-     Cliap.  VI. 
sideration  as  between  transferor  and  transferee,  if  the  latter 


actually  obtains  a  conveyance  from  the  ven«lor  (//)  ;  but  the  meat, 
purchaser  of  such  an  agreement  can  rescind  his  purchase  at 
any  time  before  conveyance  (o).  If  an  agent  for  purchase 
enters  into  a  parol  agreement,  pays  the  purchase-money, 
and  procures  a  conveyance,  he  can  sue  his  principal  f<>r  the 
amount  {j>). 

*'  The  words  'lands,  tenements,  and  hereditaments  '  in  that  Intercut  in  or 
section  appear  to  me  to  have  been  used  by  the  legislature  to  \^nd. 
denote  a  fee  simple,  and  the  words  *  any  interest  in  or  con- 
cerning thi-m  '  were  used  to  denote  a  chattel  interest  or  some 
interest  less  than  the  fee  simple  "  (7). 

An  equity  of  redemption  (/•),  the  interest  of  a  purchaser  Equitable 
of  land   before   con  veyance  (.s) ,    and  debentures    creating  a   °' 
floating  charge  on  leaseholds  [f)  are  within  the  section. 

A  contract  of  partnership  need  not  be  in  "UTiting  merely  Partnorsbip 
because  it  is  intended  that  the  partnership  property  shall 
consist  of  laud  [u],  or  even  though  the  sole  object  of  the 
business  is  to  deal  in  land  {.'•).  But  a  contract  by  an  ownier 
of  a  mine  to  enti-T  into  partnership  with  a  person  who 
thereby  acijuires  an  interest  in  the  mine  (//),  or  by  a  retiring 
partner  to  convey  his  interest  in  the  partnership  land  to  the 
continuing  partners  is  within  the  section  {z).  "Wliere  the 
partnership  land  is  vested  in  trustees  or  in  one  of  the  partners, 
and  the  partners  have  only  an  interest  in  the  profits  thereof, 
the  interest  of  a  partner  is  not  an  interest  in  land  within  the 
section  {a). 

(n)  ScanuDi  V.  Price,  (18-2.'>)  Ry.  k  {()  Driver  v.  Broad,  1893,   1  Q    H. 

M.  195  :  2  Bing.  437  ;  3  L.  J.  (O.  S.)  744  ;  G3  L.  J.  Q.  B.  12. 

C.  r.  .'>8.  (»,,    Forstrr  v.    Hnfe.  (1800)  5  V«-«. 

{(.)  Pawlex.  Oinni,  flS38)  4  Binff.  309;    j:>!,rr  v.    /;.,  (18.55)  20  Boav. 

N.  C,  443  :  7  L.  J.  N.  S.  C.  P.  20G.  449 ;   /iV  Jh  Xicoti,  1900,  2  Ch.  410  : 

(p)  Jtreinr   v.    Itroiuhrnod ,    (1.SS2)  09  L.  J.  Ch.  080. 

22Ch.  D.  10.'. ;  .V.'  L.  J.  (h.  130.  (x)    />.;/<•    v.     JTamiKoii,     (1847)    .I 

(7    Per  Littlwluli-.  J.,  in  £V(?;it  v.  Iluri',  36'.»;  2Ph.266;  I6L.  J.CIi.397. 

Roberta,    ISJfi)  .1  B.  &  C.  at  p.  839;  (.•/)   Cuidiek  v.   Skulmore,   (1858)  2 

4  L.  J.  (O.  S.)  K.  B.  313.  D.  &  J.  52 ;  27  L.  J.  Ch.  163. 

(.)   Mastru  V.  Juhuton,  (1847)  1  Ex.  (.-)   Grau  v.  .9miM,  (1890  43  Ch.  D. 

at  p.  25.-) :   17  L.  J.  Ex.  1S2.  208  ;  .-iO  L.  J.  Ch.  146. 

(»)  Krlhix.  jrrAWrr.  (1852   12  0.  B.  (<i;  Soo   U'at*o»  v.  Spral/rv,    1864) 

283  ;  21  L.  J.  C.  P.  K.t.  10  Ex.  222  :  24  L.  J.  Ex.  AS. 

I>.       VOT  .    I.  Q 


•M6  Till'.  a<;rki:mi:xt. 

Gkftp.  VI.         'llio  aot'tion  doea  not  extend  to  shares  in  a  raining  company 
i;!;i  titl  on  th»'  cost-lnx'k  principlo  (A)  ;  or  to  shares  in  a 
'  i.i;l  \.»v  Mmimny;  at  h-a.st  if  th«>  Act  of  Incorporation  makes 

them  personal  estate (/) ;  or  to  shares  in  a  water  company  (r/). 
8han^  in  companies  poverned  by  the  Company  Chiusos  Con- 
solidation Act,  \Si')  (»),  or  by  tlio  Companies  Act,  18(53  (/), 
are  expressly  declared  by  statute  to  bo  i)orson:ilty. 

^^^  ''f  QuoAtions  frefjuently  arise  as  to  tlie  necessity  for  a  written 

ajn'oenient  for  the  solo  of  growing  crops ;  the  law  upon  the 
subject  can  hanlly  bo  considered  as  settled  (i/)  ;  but  tlio  fol- 
lowing api)eai-s  to  bo  the  general  result  of  the  authorities : — 

The  pjint  to  bo  determined  in  such  cases  is,  whether  the 
interest  c<jntracted  for  is  an  interest  in  land  within  the 
meaning  of  the  4th  section  of  the  Statute  of  Frauds ; — in 
which  case  a  written  agreement  is  necessary  ; — or  whether 
the  contract  is  merely  for  the  sale  of  goods ;  in  which  case, 
liowever,  under  s.  4  of  the  Sale  of  Goods  Act,  1893,  where 
tho  prico  is  £10  or  over,  the  contract  will  be  unenforceable 
by  action,  unl«>ss  tho  buyer  accepts,  anrl  actually  receives  part 
of  tho  goods  so  sold,  or  gives  something  in  earnest  to  bind 
tho  contract,  or  in  part  payment,  or  imless  somo  note  or 
memorandum  in  writing  of  tho  contract  is  made  and  signed 
by  tho  party  to  be  charged  or  his  agent. 

Natural  An  agrcf'mcnt  for  sale  of  tho  exclusive  right  to  the  vesture 

of  land,  or  for  sale  of  crops  which  would  not  go  as  emble- 
montfl  to  the  executor  (//),  as,  e.g.,  mowing  grass  (/),  standing 
underwood  (A),  poles  or  timber,  is  witliin  tho  4th  section; 
nor,  in  the  case  of  grass,  does  it  appear  to  bo  material 
whether  it  is  to  be  mowo<l  or   fe<l   off  by   the   inirchaser ; 

'      "'•'•OH  r.    SpralUy,   (IS'V     ''^  ''     S.  22. 

21  L.  J.  Ex.  i'l-l:  iM<  -Hg.  14th  o<l.  12J  — 12G. 

]■•>■'..    flH.'»fi)    18   t       i:  s.<>  judjrmrnt  in  Erauty.  Ro- 

l&O;    Uaiifrr.  Arr/.,  (1826   5  B.  &  C.  829 ;  4  L.  J.  • 

n.  816;  25  L.  J.  (O.  S.)  K.  B.  31. T  ;  and  an  to  omble- 

'       «■     -           1'' 1    //jy^r    T,    Thflrr,  mmtm.  (tratf*  v.  //VW.  (IS.I.l)  .')  B.  & 

{IW7    4  K.  *  J.  24.1.  Ad.  lo.-i ;  2  L.  J.  N.  H.  K.  B.  176  ; 

■■     '    ■■■'■■  ^    "    '■■      ■■      "•'-    T  SufT.  Hth  cxl.  12.5. 

^  i)   rro>h,t  V.    n'ad*u:or(h,  (1805)  6 

tf^  Ym.  602:    Carritifffon  v.    Jloot*,  (18.17) 

Temfi^.i  V.  A.                                    2*9.  2  M.  &  W.  248  ;'    6  L.  J.  N.  S.  Exv 

{d    fihykr.                             V   kC.  95. 

2CS  :  6  L.  J.  N.  s    j,,    i:^    ,,^.  (^j  .^^,,/  ^    2?orr7//,  (1827)  1  Y.  & 

(♦)  S-  '•  J.  396. 
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that  is,  if,  iu  the  latter  case,  he  is  to  have  the  oxcluiive  right     Chap.  VI. 

to  it  (/) ;  so,  also,  an  agreement  for  the  Bale  of  growing  fruits  ' 

{I'.g.y  pears)  {m)  has  been  hold  to  ho  within  the  4th  section  (;j). 

As  regards  growing  crops,  s.  C2  of  the  Sale  of  Goods  Act,  How  affocii-4 
l.^^Q.'},  defines  gools  as  including  emhlement.'J,  industrial  GJood«Att, 
growing  crops,  and  things  attached  to  or  funning  part  <>f  tlio 
land  which  are  agreed  to  he  severed  before  sale  or  under  the 
contract  for  sale.  The  Act  does  not  say  by  whom  the  crops 
are.  to  bo  severed,  possibly  tlio  definition  only  includes  crops 
to  be  severed  by  the  vundor ;  but  the  Act  does  not  afToet 
contracts  under  which  tlio  crops  are  agreed  to  bo  severed  by 
the  purchaser  ;  in  the  latter  case  the  sale  involves  an  irrevoc- 
able licence  wliich  is  an  interest  in  land  within  s.  4  of  tlio 
Statute  of  Frauds  {>i)i). 

A  right  to  kill  and  take  away  game  is  a  profit  a  pnudre,  Game, 
and  within  the  statute  (o),  it  may  be  granted  for  an  estate  in 
fee  simple  {oo) . 

But  if  the  agreement  be  for  sale  of  the  crop  after  the  seller  SoU  as  g^xxl?. 
shidl  have  reduced  it  to  a  chattel  by  severance  from  tlio  free- 
hold, as  where  standing  timber  is  to  be  felled  by  the  vendor, 
the  4th  section  does  not  soemto  apply  (;^)  ;  and  the  same 
distinction,  it  is  conceived,  exists  in  agreements  fnr  the 
sale  of  gravel  (7),  stone,  or  other  minerals  ;  nor  does  the  ttli 

(A)    Seo   Jones  v.    Fluit,   (1839)   10       13   Q.   B.  D.  794  ;  53  L.  J.  Q.  R. 

A.  &  F.  760  ;  9  L.  J.  N.  S.  Q.  B.  252.       313  ;  lie  Y,itei,  (1888   38  Ch.  D.  112  ; 
(w.)  RodwfU  V.    PhillipK,    (1842)    9       57  L.  J.  Ch.  697  ;    Cfimptoti  v.   Cole*, 

M.  i  W.  601  ;    11  L.  J.  Ex.  217;  (18S9)  23  Q.  B.  D.    465;  58  L.  J. 

Ketl  rjii.   whether  so,  if    tho    crop  bo  Q.  B.  34G  ;  Sninll  v.  Xitl.  Pior.  Hank, 

matun'  at  the  time  of  sale?  1894.  1  Ch.  GSG  ;  03  L.  J.  Ch.  270  ; 

(/()  (Jruwiiifi-erops  were  not  within  y/*- .Brot/^c,  1894,  2  Ch.  COO  :  61  L.J. 

the  Bills  of  Siile  Alt.  IS.Vl  :   Jtnnitont  Ch.  21. 
V.  (t-hjfit>,  (lS77i  2  C.  r.  D.  212  ;  46  (w«)  Siip.  p.  222. 

L.  J.  C.  P.  40S  ;   />  p.  r,n„.f,  (1879)  (o)    Webtter  v.  /^^  (1882)  9  Q.  B.  D. 

11   Ch.  D.  639.     But  when  Bovcred  315  ;  61  L.  J.  Q.  B.  485. 
they  became  personal  chattelii :  Kx p.  {(>o)    Jl'ic/./iaiii  \.  llawker,  (1840)  7 

y.it.   Mac.    Hank.  (ISSO)    16  Ch.   D.  M.  &  W.  03. 
104:   50   L.  J.   Ch.    231.     Now,   by  (p)  Smith  v.   Surman,  (1820^   '.'  V 

B.  4   of   the    Art  of    1»7S.    growinK'  &  C  561  ;   7  L.  J.  (0.  S.)  K.  H.  - 
oron.s  iinil  fixtiirt'H,  "  wlien  wj)iinitely  and   hco  /,«»•(/    falmoulh    v.    7'/. 
a.'<,>*ijriie<l  or  eharjfi><l,"  are  i>ers<)nal  (1832)  1  Cr.  k  M.  at  p.  105  ;  2  L.  J. 
rhutt«l.t,  and  a  bill  of  sale  of  them  N.  S.  Ex.  57  ;  and  Manhall  v.  Gieen, 
re<iiiire,s  reK'istnition.     Ah  to  what  in  (1875;  1  C.  T.  D.  35  ;  45  L.  J.  C.  V. 
a  wparute  aj»«ijrn«neiit,  seo  h.  7,  and  153. 

JRe  Annutiiije,  (1880;  14  Ch.  D.  379;  (7)  Soo    CohUoh  t.  Amhler.   (1814) 

49L..T.Bky.  60;  Rohert^v.  ^.,(18R4)        13  M.  &  W.  403;   14  L.  J.  Ex.  10. 


?•?«  THE  ACREKMEXT. 

« i^p.  VI.  tection  »oi»m  to  afft'ct  wih^s  of  cn)j>8  which  would  go  as  embh?- 
mcnts  (/•) ;  such  n»  ho|»9  (xi,  wheat,  i)otatoos,  tuniips  (/),  &c. ; 
nor  d«>o*  it  nj'ix'nr  material  in  such  cases  whether  tlie  crop  at 
tin*  time  «»f  sijlf  is  niattirc  or  otherwise,  or  whether  it  is  to  1)0 
removiHl  by  the  btiycr  or  seller,  or  to  he  paid  for  hy  tho 
quantity  or  by  the  aero  (»0  ;  ond  «'ven  in  the  case  of  grass,  if 
th«»  vendor  retain  possession  of  the  lan<l,  and  the  right  of 
turning  on  his  own  cattle,  and  tho  juirclms^T  lias  no  right 
of  sovemnco,  but  only  to  feed  it  i>\\  iihm<^  with  the  vendor, 
the  ngrooment  is  racn'ly  for  ogistraent.  and  is  not  witliin  the 
Ith  section  (x) ;  nor  does  this  sect  ion  apply  to  an  agreement 
in  refii>ect  of  damage  to  the  surface  (i/)  ;  hut  in  none  of  these 
ensos  is  it  prudent  to  dispense  with  n  written  contract. 

VunA  Bsrrrc-  And  a  poTol  agreement,  f<»r  the  sale  of  growing  crops, 
»-«w.^""        which  would  otherwise  bo  void  under  the    Ith  section,  may 

bo  good  as  between  outgoing  and  incoming  tenants  (z)  ;  but 
•'  r  a  sab'  of  tho  growing  cro]>s  by  tho  lessor  to  tlio  incoming 

tenant  seems  to  require  a    ^\Titten  contract  under  the  4th 

aection  (a), 

v^n^Ar".  And  though  an  agreement  is  void  under  the  4th  section, 

tho  seller  (unless  [wrhaps  the  ]>ai-ties  be  landlord  and  tenant) 

"■'T-    c-an  recover  tlio  value  of  the  crop  if  taken  or  received   by 

tho  purchaser  {/>) ;  but  he  cannot  recover  on  the  terms  of  tlio 

agreement,  btit  only  on  a  quantum  valchat  (r). 

fr)  Su>r.    nth   ctl.    125;    l.ut   nco  ;ift32)  ITay.  611. 

n'«,ld,n<f(oH  T.  Bnttoic,  (1801,  2  B.  &  (x)  Jonm  v.  Iliut,  (1«39)  10  A.  & 

P.  452.  K.  760  :  9  L.  J.  N.  S.  Q.  B.  2.52. 

<.)   Er0H$  T.  JlMrU,  (1826)  6  B.  &  („)  GnJRlh^  v.  Jndw»,   (I8CI)    10 

C.  829  ;  4  L.  J.  (O.  8.    K.  B.  3i:j ;  Jut.  N.  S.  207. 

M«  judicinriit:    and  Sug.   Hth  o»l.  f\    w    an         u- j  ,        no.-,.s  o 

'  °  [:)  Ma<j/itld   v.    Jf  ad*Ui/,    (1824)   3 

,'    r,  r  /.o,„  XT  ^-  ^  ^-  3"  :  3  L.  J.  iO.  S.)  K.  B. 

^(1)  t>.n.,  r.  Frr^Hu^n,  (1832.  II«v.       „  .  „„j  ^  g„^    ,,^  ^    ,25. 

(■)  r»rker  t.  StMilmd,  (1809)    11  ^"^  Lord  Falmouth  v.  Thoma»,{\ti22) 

E..   362  :    ff-TK-iri  T.   Brue*,  (1813)  '  ^''  &  M.  89  ;  2  L.  J.  N.  8.  Ex.  67. 

2  M.   *  8.  205;    Ermiu  t.  RohfrU,  (*)  Ttall  r.  AiUy,  (1820)   1  Moo. 

»-p.:     Ilallrm    ».    Rn^rr,    (1834)    1  6<2 ;   KnoicU$   v.    Michel,    (1811)    13 

C.  M.  k  R.  2fi«.  276 :   S-umthur^  t.  Ea-  249, 

MttlAnr,.  (IS3S    4   M.  k  W.  343;  8  (r)   Lord  Falmouth  f.  77low«*.(I832)  ^ 

L.  J.  N.  8.  Ex.  1  :  Dnnn*  r.  FtrynsoH,  1  Cr.  i  M.  100  :  2  L.  .7.  N.  S.  Ex.  67. 
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-V  sal.  of  tenant's  fixtures  Ly  the  tenant  to  the  landloi-d     CW- JI- 
has  boon  held  not  to  ho  within  the  4th  section,  though  sold  ^^^^^^ 
while  attached  to  the  freehold  01) ;  the  so-called  .ale  of  the  fixtun-. 
fixtures  heing  merely  a  renunciation  of  the  riglit  toromovethem. 

If  an  agreement  relating  to  the  sale  of  land  is  void  under  Void  agree, 
the  4th  seetion,  it  will  also  he  void  as  respects  any  other  .,..^./..,) 
matters,  which  are  either  inseparably  mixed  up  with,  or  are  i,„d.  ^i.e^e 
dependent  upon,  the  principal  agreement  (.)  ;  c.,..  where  a  vo.d .,.  ... 
tenant  agreed  to  rent  a  fumi.hed  hou.o,  and  the  landlord 
WIS   to   supply    additional  furniture   after   the   tenant   had 
taken  possession,  it  was  held   that  the  want  of  a  wntten 
oontract    was   a  bar  to   an    action   for   non-delivery  of  the 
furniture (/•);  so,  up.-n  a   parol  agreement  to  let  a  house, 
and  to  make  certain  repali-s,  which  the  tenant  was  to  pay 
for  it  was  held  that  the  landlord  could  not  sue  him  for  the 
cost  of  such  repairs  (y) ;  but  this  rule  does  not  apply  where 
the  contracts,  though  in  a  sense  connected  with  each  other, 
are  in  fact  independent  and  separable  (//). 

,  ,  Section  2. 

(•J.)    T/ie pri'jud-dtiuii  o/Jonwil  iKjremunts. 


Upon  formal  agreements  for  sale,  few  questions  arise  dis-  f^^^ 

tinguishable  from  those  which  have  been  already  considered 
with  reference  to  the  particulars  and  conditions. 

,,      .  .    /,aii\   1    c  st-c  Lord  hil'ii^-utft  v.   T/w„i<i*,  (1833, 

•kf    X-  R    '>6G    27G  :  and  cf.  Lee  v.  1  Lr.  &.  ai.  »>'  .  -  *^- «'•  *  • 

£f ;.•  OaJn,  ,1870)   I  Q.  B.  D.  F.I.  4  Bl^  "'■   '-7^-    ^"^- 

-ftn.  i-.  T      T     O    B    MO:  and  we  (1845    1  C.  B.  858.  15  L.  J.  L.  l. 

Bee«M/>.  p.  2J.,  n.  !«J.  '_  T     Ex     46 

(,)  Cocke  V.  nn.>.>,  (1794)  2  An.t.  G    Ex.     .0  ;     40    L_   J.    Ex.  _4G 

4..O  •  «H>  Ma,Oi^ld  V.  W,.d.lcv,  (1824)  i.V*A.«<-  v.  Adeaue.  (lb.3)  8  Ch.  .50 

ATc    J,  361  :  3  L.  J.  ,0.  S.)  42    L.    J.   Ch.   835    agrecmcnU,  to 

K   B   31  ;  ani  two  next  notes.  kill  down  rabbit.  :  but  ^  and  d.. 

(/)   MrUn  V.    ir..U„r<,   :l837^  7  tin,'ui«b  An,r!l  v   Z).^..  (18.5  L.  R^ 

A.iE.49;6L.J.N.S.K.B.217;  10   Q.    B^  1  4  :  32  L.    f-  jiO  •    ^ 

,-  /.o-.^i■lT     T  T     J    O    B.  78  ;    Boston   \.  P..  IWi, 

butcf..1/.i««  V.  y,n,„,  (I8.4;  43  L.J.  L.^.  Q.  «;^<     -^  ^    ^     ^    ^     ^.  . 

^■(T)'  'rlui^San  V.   mn^l:.   :i847)   3       and 'cf .  Jionayne  v.  Shcnard,  ;1S77) 
C.  B.  766  ;  16  L.  J.  C.  r.   1 ;  «ud      11  I.  R.  C.  L.  146. 
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Upon  a  fcilo  by  auction,  the  n^pvomcnt,  of  courtjo,  refers 
to,  and  is  generally  written  or  printed  upon  a  copy  of,  the 
particulars  and  conditions. 

It  scenw  dt'sirable  for  both  parties  when  several  lots  arc 
bought  by  the  same  pun  hasor  to  have  a  separate  contract  for 
each  lot ;  instead,  as  not  infrequently  happens,  of  all  the  lots 
Wing  includtnl  in  a  single  contnict  at  a  lump  sum. 

( 'n  a  ?alo  by  private  contract,  the  agreement  (which  is 
usually  prepared  by  the  vendor)  generally  contains  the  same 
conditions  as  on  a  sale  by  auction,  except  such  as  exclusively 
apply  to  the  latter.  "Wlien  Fj>ecial  ^lipulntions,  as  to  title, 
&c.,  are  necessary,  the  agreement  is  prepared  in  blank  before 
the  sale.  The  conditions  implied  l»y  the  Y.  &,  V.  Act, 
1874,  and  the  Conv.  Act,  1881,  on  open  contracts  for  the 
sale  of  land  (i),  apply  both  on  sales  by  auction  and  by  private 
treaty. 

In  preparing  agreements  for  the  sale  of  land  to  promoters 
of  public  undertakings,  care  should  1)0  taken  to  .stat«'  whether 
the  purchase-money  is  to  bo  in  lieu  of  those  accommodation 
works  which  the  promoters  are  pn'tiui  facie  bound  to  make 
and  maintain  for  the  owners  of  adjoining  land  (/.) ;  and  whether 
the  ordinary  or  statutory  rule  as  to  the  expenses  of  the  pur- 
chaser is  to  operate  (/) ;  the  agreement  for  sale  to  a  railway 
or  waterworks  company  should,  if  such  be  the  intention, 
expressly  state  that  the  mines  and  minerals  are  included  in 
the  purchase  {ni). 

"When  a  lease  or  otli. t  document  contains  a  clause  giving 
the  lessee  or  any  other  person  a  right  of  pre-emption,  the 


•)  Thwc  cnactmenU  extend  to 
CMitnusta  for  the  nalr  of  an  incor- 
ponalhrrraiitamrnt:  Jonitx.  Jfallt, 
(1890;  4.T  C.-h.  D.  671;  and  Couv. 
Act,  1881.  a.  2  (2). 

{k)  FVood  and  Ware,  2nd  cd.  2G. 

(/)  See  U.,  130. 

(»)  Sw  the  R.  C.  C.  Act,  1S4.5, 


H.  77,  and  the  Watorworlw  Clauses 
A<t,  18-17,  H.  18.  Thi.s  propoMition 
applies  also  to  the  company's  notice 
to  treat  :  Looaemore  v.  Tit rr ton,  ^e. 
It.  Co.,  (1882)  22  Ch.  D.  25;  (1884) 
9  A.  C.  480;  61  L.  J.  Ch.  .570; 
63  \b.  812.  As  to  what  is  included v 
ondcr  the  term  minerals,  see  tup. 
p.  77,  n.  (i). 
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same  or  like  stipulations  should  he  inserted  for  the  protection     Chap.  vi. 


Sect.  2. 


of  the  future  vendor  in  respect  to  title,  expenses,  and  other 
matters,  as  would  be  inserted  in  an  absolute  contract  for  sale 
and  purchase  (y/).  And  care  must  betaken  not  to  infringe 
the  rule  as  to  perpetuities. 

(3.)    W/i((t  iii/onnaf  ilocutuents  may  constitute  an  Section  3. 

agreement. 

Informal  agreements  give  rise    t«j   questions   of   greater  informal 

diflicuhy.  agrnxmenu. 

"\Vo  may  lay  down  as  general,  though  not  univer.sal,  rule.';,  NVliat  may  i>e 
Ist,  that  any  writing  signed  by  the  party  to  be  charged,  or  agrrecment 
his    agent,  and   which,  either  expressly  or  by  reference  to  TuiuiU'^^*' 
other  ^\Titings,  detennines  the  parties  to  and  subject-matter 
of  a  contract,  and  fixes,  or  provides  the  compulsory  means  of 
tixing,  all    its    terms,  is  a  sufficient   agreement  within  the 
statute ;  and,  2ndly,  that  no  ^\Titing  is  a  sufficient  agreement 
wliich  fails  in  any  of  the  above-mentioned  particulars. 

Thus  letters  are   constantly  held  to  constitute  a  bindintr  Letter  to  a 

1      r  1  ,  ,      .  .  third  partv. 

contract,  and  often  wliere  such,  a  result  is  a  surprise  upon 
the  writers  (o)  ;  and  a  letter  addressed  by  either  a  vendor,  or, 
it  would  appear,  a  inuvhaser,  to  a  tliird  person,  with  dii-ec- 
tions  incidental  to  the  carrying  out  of  the  agreement — cjj.y 
the  delivery  of  title  deeds,  or  preparation  of  tlie  conveyance — 
may  suffice  to  bind  the  writer  (y>). 

(w)  Sco  form.  I  K.  k  E.  8ih  eJ.  man,  (1844)  1  Coll.  301  ;  and  Gittue 

743.  V.   Cramer,   (1842)  2  Con.  k  L.  61, 

(o)  Krinudij  V.  Ltfy  (1817)  3  Mer.  63  ;    and  soo  Fitzmaurict  v.  Haylri/, 

441.     "  Tlie  same  con.stru(tion  mu«t  (18.')G)  6  El.  &  Bl.  868  ;    (1857)  8  U>. 

be  put  upon  a  letter  that  would  be  664  ;   (ISGO)  9  H.  L.  C.  78;  26  L.J. 

api)licd  to  the  ease  of  n  more  formal  O.  B.  114  ;    27  ib.   143  ;    Jlotsitrr  v. 

instrument;  the  only  difTereneo  being  Mill,,;  (1872)  6  Ch.  D.  658;    (1878) 

that    a   letter   or   correspondence   in  3  A.  C.  1124;  48  L.  J.  Ch.  10;  ,V<fy 

generally  more  loose  and  inaccurate  v.    Thomtou,  (1882)   20  Ch.  D.  716; 

in   re.'«peet   of  terms,   and  creates  a  61  L.  J.  Ch.  917. 
greater  difficulty    in   arri>-ing   at   a  {p)    Wtlford  v.  Be(n*ly,    ^1747)    3 

precise  conclujiion."  Per  Lord  Eldon,  Atk.   503;     Cooke  y.    Tomht,    (1794) 

ib.  4.il  ;  see  also  Offilcie  v.  fotjambe,  2  Anst.  420,  426;  Oicen  t.  Tftomtt*, 
(1817)  3  Mer.  .53  ;    Thomnt  v.  Bhek-        1834 1  3  Myl.  &  K.  353;  3  L.  J.  N.  S. 


ihr 
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(1  »t'  VI.         A  IfttiT,  which  i-ontains  on  a»Jinii>sion  of  the  bar^'^uin,  iiu<l 

■^ —  of  nil  it«  e5.*ontml  tornm,  is  a  sufTuicnt  moniorandum,  though 

ii.  tho  writor  ot  tho  same  time  repudiates  his  liability  (y) ;  so, 

*        nls-',  K'tters  written  with  refeii'nco  to  a  pt-ndin^'  dispute  as  to 

wht'tiier  a  jtarul  ngre«»ment  has  K'en  duly  performed,  and 

embodWng  the  terms  of  that  agreement  (r). 

:  r  i  II"  V.  ii.ior's  reeeipt  for  th«'  purchase-money  or  dej»osit,  or 

i\  similar  receipt  signed  by  the  auctioneer,  or  tho  entry  of 
sale  made  by  him  in  his  books  (/»),  or  a  Ijond  of  reference  to 
a  surveyor  to  8««ttlo  the  price  to  be  paid  by  the  purcliaser  is 
sufficient  (/),  provided  tho  document  relied  on  contains, 
expressly,  or  by  reference,  the  essential  terms  of  the  contract. 

AdmiMion  oo  If  a  di'ffudant  by  his  defence  to  an  action  for  specific  por- 
pw^o'*"?*-  formance  admits  the  parol  apreeracnt,  but  neglects  to  plead 
the  statute,  this  will  constitute  a  sufficient  memorandum  in 
writing  to  satisfy  tho  statute  («)  ;  so,  too,  an  affidavit  filed 
hy  the  party  to  bo  charged  :  and  his  signature,  though 
not  allogod,  will  bo  presumed  by  the  Court,  as  an  affidavit 
must  be  signe<l  In-fore  it  is  sworn  {x).  The  statute,  if  relied 
on,  must  be  specially  jdeaded  (z).  No  particular  section 
need   be   pleaded,   })ut    if    it   {?,   tho    pleadings   cannot   be 

Ch.  205  ;  Roi4  x.  Cnnynphamr,  (180o)  38,  18 :   Olirrr  v.  Hunling,  (1890)  44 

11  Vw.  550:  Sag.  14th  od.  139;  Cli.  I).  205;  59  L.  J.  Ch.  266; 
Oo-jJirin  r.  Fuldmy,  (1853)  \  Do  G.  C.irr  v.  Lynch,  1900,  1  Ch.  613;  69 
M.  4G.  90.  L.  J.  Ch.  345;  Sug.   llth  «!.   134. 

{q)  DatUy    V.    Street iny,    (1861^    9  139. 

C.  B.  N.  S.  843;    30  L    J.  C.  P.  ,,)   p„  Lo^j    Ro.s«1jti,    f\H>th    v. 

160;  Ciltcn  T.  JfoUamd,  ri865)  L.  R.  J.u-lion,  11801)  6  Ve«.  17. 

1  C.  P.  1  ;   35  L.  J.  C    P.  6.  ond  ,  ,   „^ 

au«    thm    dt«d-     Frv     4th    ed         .  '")/i'<'9'^''!f  v.    Jf  hartof,,  (1853)3 

'.  -  J.  -  Tp  r       '^^'  ^'  ^"  '^-  *-^"  ■"'•  •^'"■**<»«  »• 

U   -n^  'TJ  "  f.    /  Oyl<inder,  (1805)  2  II.  k  M.  465;  and 

K.  <0.>;    and  r.   11  aUon,  .   ,  ,.,'     ^ 

(18S5)  28  Ch.  D.  iui  .    54  L.  J.  CI,.  "^  "'^-  PP"  '^*^  "  "^- 

J28.  W  Barktrortk  v.    Young,  (1856)  4 

{.    CoU%    T.     Tfffctkiek.    (ISfii      r»  l^r.  1  ;  26  L.  J.  Ch.  153. 

V«.  234 .    r.'i,  .'  •  V.  Drndhfur,    Ism-,  ':]  R.  S.  C.  1883.  Ord.  XIX.  r.  16; 

12  W*.  4                       V.  Jrfhrr.  .'183.J)  Catling  v.  Ktng,  (1877)  5  Ch.  D.  660  j^ 

2  Ad.  k  I  .  ;  L  J.  N.  S.  K.  B.  *G  L.  J.  Ch.  384  ;  and  nee  TourU  r. 
78;  Emmmcm T.  Ettlu,  (1808) 2  Tnun,       Topham,  (1878)  37  L.  T.  308. 
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amended  (//).     If  an  action  is  brought  on  a  written  e-uutract,     CLar-  Vl. 

,            Beet.  o. 
but  at  the  trial  evidence  is  given  of  a  verbal  contract,  the  - 

defendant  may  rely  on  the  Statute  of  Frauds,  though  he  has 

not  pleaded  it  (h). 

And  it  is  now  woll  settled  that  u  written  agreement  after,  Writu-n 
in  pursuance  of    a    parol    aj^reement  bef(jre,  marriajre.  is  a  afuT,  in  pur- 

.  ,  huante  of  u 

sufficient  memorandum  withm  the  statute  {Ci.  j .,.,,!  apnt- 

.•  Ixfore, 

But— and  the  casemay  be  considt-red  as  an  exception  to  the  j^^^^'"^^^ 

first  jreneral  rule  i//)— where  15.  had  entered  into  a  parol  agree-  i»i*«rac«.  Ac 
o  ■    '  1  1.         1   lasumuieut ; 

ment  to  sell  an  estate  to  W.,  and  B.  s  agent  made  out  and 
signed  a  rent-roll,  entitled  "  Rent-roll  of  lands  agreed  to  bo 
sold  by  B.  to  AV.  from  May  17GJ,  at  21  years'  punliase  for 
the  clear  yearly  rent,"  and  the  amount  of  the  rent  was  then 
eon-ected  by  B.  in  his  own  handwriting,  and  the  rent-roll  so 
altered  was  delivered  to  AV.,  and  abstracts  of  title  were  also 
delivered,  and  B.  sent  letters  to  his  creditors  informing  them  and  k-tt<  :>  to 

,,    .       ,  creditoi> ; 

of  the  sale,  it  was  held  that  there  was  no  suthcient  agree- 
ment (r) ;  nor  will  a  letter  suggesting  an  abandonment  of  a  or  letur 

,        ,  ip.i         Aii  writtt-n  as  an 

parol  agreement  (./  )  take  the  case  out  of  the  statute.  abandonment. 

A  recital  of  the  agreement  .in  a  will  (g),  or  in  another  Rt<;ita^ 

.  .  bU&ClCUt. 

agreement  subsequent  to  that  on  which  the  action  is  brought, 
is  sufficient  (//).     An  engrossment  of  a  lease  signed  by  the 

{a)  James  V.  Smit/,,  1891,  1  Cli,  384.  v.  KiHo>i,  (1835;  3  C.  L.  R.  703;  seo 

{b)  Sriiniiiiiff  V.  (J(l/i(ims,  (1896)  "o  7'aunei/\.  Crotcther,  ;i7yO)  3  Br.  C.  C. 

L.  T.  G02;  13  T.  L.  R.  05.  IGl,    318,  where  iho  vendor,  biiujr 

(r)  Taijlor  v.   Beech,  (1749)  1  Ves.  pressed  to  sign  the  agreement,  wrote 

Sen.  297  ;  Barktcorth  v.  Youiig,titp.  ;  that  '•  his  word  should  be  as  good  as 

Ilnmmtii'hy  v.  Pe  Biel,  (184.')    12  CI.  any  security  he  could  give,"  and  w!is 

&   F.   04,   n.  ;   and   inf.  pp.   1010  <l  luld  bound;  but  this  .seems  to  be  kid 

gfg^  law  ;  see  Cliintn  v.  Cooke,  (1802)  1  ScJi. 

(il)  .Sup.  p.  231.  &  Lef.  34  ;  Mautisell  v.  White,  (1844) 

(e)    U'haleif  v.  Bagnel.  .'KC.'))  1  Bro.  1  J.  i  L.  at  p.  367  :  and  see  /Vci^/ 

r.  C.  345    the  deciMou  was  upon  the  v.  llafe,  (179S,  3  Ves.  713:  and  Tatin'f 

Irish  Statute  of  Frauds,  which  cor-  v.  Smart,  (1827)  G  B.  &  C.  603.     Stx-, 

recponds    with    the    English   Act)  ;  too,  Paiti  v.  Cuomlu,  (1857)  1  D.  &  J. 

Cooke  V.   TowIjm,  ,1794,  2  Anst.  420;  34  ;  Bueknuuirr  v.  RuufU,  (1S61)  10 

and    see   Cum  v.    U'at.rhoiise,   (1691)  C.  B.  N.  S.  745. 

Tree.  Ch.  29.  (y)  Hf  Uoyle,   1893,  1  Ch.  84  ;  62 

(/)  G(,shcll  V.  Areher,    1835)  2  A.  k  L.  J.  Ch.  182. 
E.  500;  4  L.  J.  N.  S.  K.  B.  78  ;  Fynn  (A)  Uall  v.  Bedf,  (18J2    4  Man.  k 
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IK,.,  vf      U^i^tr,  but  ouly  ilolivoi-oil  ns  nn  escrow,  niav  lo  suflii-ieut 
oviJenw  of  a  contract  to  grant  a  lease  (/). 

MenkuruMlnm       If  tlio  mcnjomiuluni  is  sij^nccl  in  ilupliiat*',  it  is  inimutorial 
iodapUcatc.     ^j^^^  ^^^  ^j  ^j^^  CDpios  IS  incomplete,  provided  the  copy  signed 
by  the  party  charged  is  complete  (A). 

r««it»i>a  fur  A  petition  by  a  landowner  for  tli.-  investment  of  a  settled 

lu%*mimcni  of  £     J     f  which  he  was  tenant  for  life,  in  purchase  of  the  land, 

lni»t  fuDtl,  ♦  ^  * 

u>d  ..rl.r         und  jin  order  merely  directing  an  inquiry  as  to  whether  the 

dim-tiii|(  •  1  i      ii       ivi       1. 

ioqairus.  pmposed  punhaso  was  a  proper  one,  and  as  to  the  title,  have 
Ix-en  h<  Id  not  to  constitute  n  binding  contract  as  against  the 
landowner;  but  the  Court  raised  the  question  as  to  what 
would  have  been  the  effect  of  the  order,  had  it  gone  on  in 
the  usual  way  to  direct  that  if  the  jiurchaso  were  a  proper 
one  and  the  title  good,  the  sale  should  bo  caiTied  into 
effect  (/). 


I»-umrnt  It  is,  of  CTiUTse,  nooessary  that  the  letter  or  other  document 

J^t^iTih**  relied  on  sliould  bo  consistent  with  the  parol  agreement  set 
•U*K*d  r«rol    „p  ],-  ti,o  party  relying  on  it  (m). 

IdrotifiraUoo  There  must  bo  Buflicicnt  description  of  both  parties  to  tlu^ 
of  the  p«rti««.  j^Q^,.^t  t(j  admit  of  their  identiGcation  (»).  It  is  immaterial 
that  the  parties  named  in  the  memorandum  are  in  fact 
agents.  Parol  evidence  is  admisi-iblo  to  prove  who  are  the 
principals  (o).  For  instance,  a  memorandum  in  these  words, 
"Sold  100  Mining  Turdies  at  17.v.  Tk/."  and  signed  by  the 
vendor,  was  held  insuflieient,  as  not  mentioning  the  name  of 
thf  pur<  baser  (j>}.     So,  in  oitler  to  bind  the  ]'urehaser  by  his 

O.  410:  11  L.  J.  C.  P.  256:  and  hc«  ;-;   W^IIm,.,»  v.  I.akr,  (1859)  2  El. 

IM  r^rq^t^t  V.   /V^^  (1850)  20  L.J.  k    Kl.    319:     29    L.    J.    Q.    B.    1: 

Q.  B.  28,  ir,n,am*   y.   Syrnr*,  (1863/    1    Moo. 

(i)  Jir«ri/jT.A*»»ir/*«,  (1899)  W.N.  P.  C.  N.  8.   154;    Coinmim  y.  Scott, 

40,83.  (1875)  L.  R.  20  J^i   11;    41    L.  J. 

{k)  Buteher  T.  .VojA,  (1889)  W.  N.  Ch.  663. 

116:  61  L.  T.  72.  fo)  Morri*  y.  WtUon,  ^869)  6  Jar, 

{t;  SXrnctbury    y.    S.,    (1854)     18  N.  H.  168:    Filby  y.  Jlounixlt,  1896, 

Jar.  397.  2  Ch.  737 ;  65  L.  J.  Ch,  852.            x 

[m)  C9«p«ry.  Smith,  (,\9\2)\bYA.  (p)  Boyee  y.    Green,    (1826)    Bat. 

103.  608  :  and  ece  fitagofjd  r.  ifraU,  (1721) 
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own  signature,  either  the  nnme  of  the  vendor  or  hi.s  agent  (7)     C^p.  VI. 

must  ajtpear  Ly  the  agreement  or  in  the  eonditions  or  par-  — 

ticulars  thereby  referred  to,  or  the  agreement  must  he  signed 
by  one  of  them  (r).  Thus,  where  in  the  memorandum  of  an 
agreement  to  purchase  land,  the  i.m\haser  agreed  to  buy  the 
land  and  to  pay  the  hindlord  for  the  tenant-right,  it  was  held 
an  insuffiticut  description  of  the  vendor,  because  the  landlord 
in  possession  was  not  necessarily  the  vendor,  who  might  have 
been  an  equitable  mortgagee  (*).  Similarly,  a  memorandum 
of  an  agreemi'ut  for  a  lease  expressed  to  be  made  between  the 
lessor  (who  was  named)  and  "  tlit-  tenant,"  and  signed  by 
both  the  lessor  and  the  party  charged,  was  held  to  bo 
sufficient  identification  of  the  party  charged  with  the  tenant 
because  it  could  not  be  reasonably  inferred  that  ho  signed  it  in 
any  other  character,  but  that  oral  evidence  was  admissible  to 
prove  the  contrary  (/). 

The  question  is  summed  up  in  the  maxim  :  *'  /'/  ccHitm  est  ^^^^^ 
quod  ccrtum  reddi  potent  "  («)•  Thus,  the  description  of  one  of  description, 
the  contracting  parties  as  "  yo\ir  client,"  in  a  letter  addressed 
to  his  solicitor,  has  been  held  insufficient  (r).  So  also  in  an 
agreement  for  a  mortgage  the  description  of  the  proposed 
mortgagee  as  the  "  intending  lender  "  is  iusuffieient  (y).  And 
though,  where  the  parties  to  the  contract  appearing  in  the 
.  memorandum  are  agents,  the  names  of  their  principals  may 
be  proved  by  parol  evidence,  this  will  only  be  so  if  the  agents 
contracted  as  principals.  If  an  agent  contracts  as  agent,  the 
memorandum  must  sulHciently  identify  his  prineipal.  Thus, 
the  usual  memorandum  signed  by  the  auctioneer,  and  con- 

Ch.Prco.560;  Chumjnon  \.  riummcr,  (f,  Utol^dl  v.  .\.ir/i,    Issy^  W.  X. 

(1805)   1  B.  i  r.  N.  R.  at  p.  -'64  ;  4G,  100;    01  L.  T.  18;    5  T.  L.  K. 

and  Graham  v.  Musaon,  (1839)  7  Sc.  4Sl. 

7G9  ;  8  L.  J.  N.  S.  C  V.  324.  (")  Ter  Lord  Cainis  in  Eossitrr  v. 

(q)  Filby  v.  Jfountell,   1896,  2   Ch.  -V./^r.  (1878)  3  A.  C.  at  r-  1141  ;  48 

737;  65  L.  J.  Ch.  852.  L.  J.  Ch.  10. 

(r)   U'hffUr  V.  Collier,  (1827)  Moo.  (x)  SMton  v.  Cole,  (1857)   1   D.  i 

&  M.   123  ;    and  rcc  Jacob  v.   Kirk;  J.  587. 

(1839)  2-Moo.  &  R.  221.  (j^)  ^''"'«  v.  Amlrulhrr,  (1893)  69 

(,)  Coomb»  V.  HVAv.,  1891,  3  Ch.  L.T.17:>:  41  W.R.G25:  9T.L.B. 


77  ;  61  L.  J.  Ch.  42. 
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limiiiif;  the  contract  on  bclmlf  of  *'  tlio  vomlor,"  cr  "  oa  agents 
to  A.  11,"  who  is  not  the  vt-ndor  but  thi«  vt-nJor's  folioitor  (t), 
U  iusuflicient,  unless  tlio  viMulor  is  nnm<'J  or  described  in  such 
nieniiimndum,  or  in  the  ]>artioulars  or  conditions  (//)  ;  nor 
will  it  bo  suffnient  if  the  contratt  is  not  signed  at  the  time  by 
the  purchaher,  but  is  nftenvanls  signed  by  tlio  auctioneer  on 
the  authority  of  a  letter  from  the  purchaser's  solicitor  (h).  But 
sucIj  a  confirmation  is  .suflicient  if  the  particulars  identify, 
though  they  do  not  name  the  vendor  (/)  ;  as  where  they 
tie*  ril>o  him  as  **  the  executor  (d)  or  personal  representative  (f) 
of  A.  r>.,"  or  ns  '•  a  trustee  selling  under  a  tinist  for  sale  "  (/), 
providcnl  the  description  is  accurate  (//),  or  even  where  they 
merely  state  that  the  sale  is  "by  direction  of  the  pro- 
priet(»r "  (A).  ^Vhero  a  landlord,  in  acknowlcHlging  the 
receipt  of  a  fine  for  a  renewal  of  a  lease,  wrote  to  his  tenant, 
'•  In  consideration  of  your  having  this  day  jmid  me  the  sum 
of  iloO  ...  I  hereby  agree  to  grant  you  a  further  lease," 
it  was  held  plain  from  the  memonindum  that  the  lease  was 
to  bo  granted  to  the  person  who  paid  tlie  £50  (/).  But  the 
Court  will  not  bo  astuto  to  discover  descriptions  which  a  jury 
could  not  identify  (A).  "SVhere,  however,  the  agreement  is 
wanting  in  the  name   of  either   of  the  parties,  it   may  be 


(.-)  JiHUMtr  T,  yatM,  (1889)  "NV.  N. 
n«;  61  L.  T.  72. 

(«)  /W/rr  V.  I)uffifld,  (1874)  18 
Eq.  4  :  43  L.  J.  Ch.  472  ;  Thoma*  \. 
^r»irii,(l870)lQ.B.D.  714;  4.)  L.J. 
Ch.  81 1  ;  and  «»  ft'tlhimt  v.  Jortfmt, 
(1877i  6  <">».  I).  :j17  :  id  L.  J.  Ch. 
6bl  ;  IhmHitoH  v.  Ptc/iU't  Ca/f  Co., 
(1881)  45  L.  T.  187;  J<tm(t  v. 
IlHMUr.  ISS7)  34  Cb.  D.  182;  56 
L.  J.  Vh.  141. 

(i)  ittttkttrt  r.  Itultr,  (1873)  28 
L.  T.  6i9. 

(r)  r^mmimt  r.  Sfott,  (187.1  I..  U. 
20Eq.  11  ;  41  L.J.  Ch.  663, 

V|  llooJx.  l^rtin«rr,mffloH,{\6M) 
L.  R.  G  Kfi-  218.  bat  the  fimt  para- 
graph of  the  jadgincnt  cannot  lie 
rtlicd  on  aa  wound  law. 

(#)  nuU  T.  Topfmm,  (1878)  37  L.  T. 


30S. 

(/)  (iithtiff  V.  Kniff,  ;1S77;  o  Ch.  D. 
r>60 ;  46  L.  J.  Ch.  384  ;  and  nee 
JioMrdil/oH  V.  folltnn,  (1S71)  24  L.  T. 
311,  where  the  abstract  wan  held  to 
be  Bufticii-ntly  connected  with  tho 
contract  ait  to  identify  the  vendor, 
who  wa*  dencrilK-d  an  trustee. 

{f)  liutchtf  V.  Xiuh,  »iip. 

(A)  Sfilr  r.  Lamhrrl,  (1874)  L.  R.  18 
Y*\.  1  ;  43  L.  J.  Ch.  470  ;  I{o»i)ilrr  v. 
MxtUr,  ;iS7R;  3  A.  C.  1124  ;  48  L.  J. 
Ch.  1 0 ;  and  »cc  Drtr  v.  I.oidon  and  Pari* 
Hotel  Co.,  (187.1)  L.  R.  20  E<j.  412. 

(0  Carr  t.  Lynch,  1900,  1  Ch.  613; 
69  L.  J.  Ch.  345. 

{k  Per.Jesncl,  M.  R.,  in  Cmviimr. 
Sroi(,  ''1875,  20  Eq.  at  p.  16;  44  L.J. 
Oi.  .563  ;  Thoma$  v.  Itroun,  (1876)  1 
Q.  B.  D.  714;  45  L.  J.  Q.  B.  811. 
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supplied  by  any  other  writing  connected  with  it  (/j.     Xot-     Chap.  VI. 

witlistanding  the  decisions,  the  vendor's  name  is  sometimes  

omitted  in  the  agreement  on  a  sale  b}'  auction,  and  the  omission 

may  often  lead  to  serious  difficulty  (//j). 

If  the  name  of  the  party  to  whom  a  letter  is  addressed  -^-^  t^  t^**'  , 

*   _     "    _  ^  ^  urnncft  III  the 

appears  in  an  endorsed  direction,  or  is  written  at  the  foot  of  <as<?  uf  un 

,,        ,,,  T.nii  ji  1  -i  •  'e  a"T<frm-nt  l<v 

the  letter,  no  dilhculty  on  the  above  point  can  arise  ;  if  an  i,..t,.r. 
envelope  is  used,  the  name  may  often  not  appear  in  the  letter ; 
hut  the  Court  will  receive  evidence  connecting  the  envelope 
with  the  inelosure  (n).  Xor  need  the  name  of  the  sender  bo 
signed  ;  it  is  sufficient  if  the  offer  is  made  on  a  memorandum 
form,  so  printed  as  to  show  tliat  it  comes  from  the  person 
making  the  offer  («). 

Where  it  does  not  appear  from  the  memorandum  which  of  Oml  evi.lence 
the  parties  named  therein  is  the  vendor,  oral  evidence  of  the  „-hen.     " ' 
circumstances  under  which  the  memorandum  was  written  is 
admissible  to  explain  tlie  ambiguity  (]>). 

A  contract,  which  is  imcnforceable  because  of  insufficient 
description  of  one  of  the  parties,  is  not  rendered  valid  by  the 
fact  that  the  other  party  knew  with  wlioni  he  was  dealing 
when  he  entered  into  the  contract  {</). 

It  seems  to  be  now  settled  that,  unless  the  offeror  expressly  Arwptnnc* 
or  impliedly  directs  to   the  contrary  (/•),  an  acceptance  by    • 

{/)    U'arnrr  v.    WiUington,  (1856)  3  v.  F.,    ISOii   7  T.  L.  R.  -131 :  and  cf. 

Dr.  623  ;  23  L.  J.  Cli.  6G2.    See,  too,  Kronhcim  v.  Johnson,  (1872)  7  Ch.  D. 

Skellon  V.  Coif,  (1857    1  D.  &  J.  5UG  ;  CO  ;  47  L.  J,  Ch.  132. 
Coombt  V.    Jni/:f.i,    1891,   3  Ch.    77;  (o)    Tuurrrt    v,    Cripps,    (1879)    48 

61  L.  J.  Cli.  42  ;  IFalters  v.  Le  Blanc,  L.  J.  Ch.  667. 

(1899)   15  T.  L.  R.  426;    43  Sol.  J.  (/>)  Nnrell  y .  Radford ,  (1867)  L.  R. 

682 ;  and  8oo  inf.  p.  240.  3  C.  V.  62  ;  37  L.  J.  C.  P.  1  ;  and 

(m)  See  Winner  v.  U'lllinyl^n  and  bco  Surl  v.  Itourdillon,  (18661  1  G.  B. 

Skelton  v.    CuU,  tup.;  and  Snvth   v.  N.  S.  18S;  27  L.  J.  C.  P.  7S  :  Jioi.l 

.VrrtV,  (1857    2  C.  B.  N.  S.  G7  ;  26  of  .Xnc  Zealand  v.  SunpKn.VJOO,  A.C. 

L.  J.  C.   P.   143  :   AVmm  v.   rick,U>,,  at  p.  188;  69  L.  J.  P.  C.  22. 
(1866)  L.  R.  1  Ex.  342;  35  L.J.  Ex.  >/]  Jarrrlt    v.    Iluntrr,    (18S6)    34 

218.  Ch.  D.  182  ;  66  L.  J.  Ch.  141. 

(;»)   rr<nff\.  G-inlnr,  IS97,  1  i^.  B.  (r)   QHrurrduatHf  v.   Clr,  (1884)  32 

688:  66  L.  J.  (i.  B.   1)7;  F,ffn<u,  \V.  IJ    is:). 
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ifciri|ition 
of  jpropcrtj 


U»tt«T  U  a«lmiMiblo.  "  Whore  tho  cin-urasUinces  nro  sucli  that 
it  must  hnvo  btvii  within  tho  contemplation  of  tlio  parties 
tlmt,  iict''>rJinp  to  tho  ordinary  usages  of  mankind,  tho  post 
might  bo  xiM-d  as  n  moans  of  communicating  the  acceptance  of 
nn  offer,  the  acceptance  is  complete  as  soon  as  it  is  posted  "  («). 
Ilonce,  if  the  acwptanoe  has  been  posted  (/),  tho  contract  is 
not  invalidate*!  by  tho  fact  that  a  revocation  of  the  offer  has 
be«^n  sent  to  tho  acct^ptor,  but  not  received  boforo  tlio  timo  of 
pos«ting  the  occeptanco  {»).  It  seems  to  follow  that  the  risk 
of  the  letter  being  lost  (x),  or  being  delayed  (//),  falls  on 
the  offcnir.  Tlio  offeror  has  impliedly  proscnbed  a  letter  as  a 
mode  of  acceptance,  and  must  take  the  consequences.  If  lie 
is  not  prepared  to  take  tluit  risk  ho  should  say  so  in  his 
offer  (s). 

A  general  description  of  the  estate, — f .;/.,  "  Mr.  O.'s 
house  ''  (fl),  or  "  my  house  "  (/>),  or  "  tho  property  in  Cablo 
Street  "  ('•),  or  *'  the  house  in  Newi)ort "  (d),  or  "  tho  intended 
new  pul»Ho-hnu«ie  at  Putney  "  {(•),  or  "  the  premises  "  (/),  or 


;.,  l'..r  L-  rd  H-  T-^lnll  in  Hmth'.ni 
W.  F,*fr,  1892.  2  Ch.  at  p.  33  ;  CI 
L.  J.  Ch.  373  :  and  sco  Pottrr  r. 
Sandtrt,  (1816  6  Ilaro,  1  ;  Jlrrnninan 
r.  '  "/on.  ';*;,(V  .1  Kx.  453;  19 
L.  J.  Kx.  3.',3  ;  nnJ  cf.  I.ullgf  y. 
SkfrirooH,  (1895)  11  T.  L.  R.  233. 

(/)  I.e.,  po«t«(l  in  accordance  with 
the  Po«t  Office  rrgulatioHA :  lU  London 
nmd  Xorthfrn  Hank,  1900,  1  Ch.  220  : 
69  L.  J.  Ch.  21. 

(h)  Bymrr.  Van  r»«-HAor«»,  (1880) 
&  C.  p.  D.  344  :  49  L.  J.  C.  P.  316. 
Tip  ■■»- 

ail 
(l"-  I,.    K.    o*i>  .    liitihfr  V. 

it  -yO  L.  T,  738. 

{j,  ItuMt^H  \.  Tophtm,  (1849)  8 
C.  B.  225  :  18  L.  J.  C.  P.  310  ; 
Wtir$  C*M,  (1872)  15  Eq.  18  ;  42 
L.  J.  Ch.  372 ;  HtmuioU  F>rt  In- 
*wr««iM  Co.  r.  Grunt,  (1870)  4  Ex.  D. 
216  :  48  L.  J.  Ex.  677. 

(y)  Admm*  T.  LtrnduU.  (1818)  1  B. 
4  Aid.  681 ;  Dinlopr.  Jfioyimt,  (1848) 


1  II.  L.  C.  381. 
(.)  Sees  L.  Q.  R.  185,  265. 

(a)  ftifihie  v.  Foljnmhe.  (1817)  3 
Mer.  61. 

(A)  Coirlryr.  IfalU,  (1853)  17  Jur. 
172;  22  L.J.  Ch.  591. 

{c\  liUakUy  v.  Smith,  (1840)  11  Si. 
160. 

(rf)  Owen  V.  ThomoM,  (1834)  3  My. 
k  K.  353;  3  L.  J.  N.  S.  Ch.  205;  and 
fCC  Ilo*t\.  Cuinjnyhaiiu,  (1805)  1 1  Vce. 
550,  whore  tho  description  of  the 
property,  a«  "tho  land  I  bought  of 
Mr.  rotcrw,"  iKXTns  to  have  been 
Kiidliicnt  ;  though,  the  temw  of  tho 
purchaws  not  appearing,  it  wa«  held 
that  there  waa  no  agreement. 

[f)  U'fxMi  V.  Smrth,  (1855)  2  K.  & 
J.  33. 

(/)  /W.  ;  and  see  M'.yiirmif  r. 
Spicer,  (1868)  6  Eq.  627  ;  37  L.  J. 
Ch.  505  ;  and  nee  Kx  p.  yal.  J'ror. 
Jiank,  (1876)  4  Ch.  D.  241  ;  46  L.  J^ 
Bk.  II. 
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"The  Jolly  Sailor  Offices,  &e."  (g),  or  "this  place"  (//),  or  Chap.  VI 
"  property  purchased  at  £420  at  Sun  Inn,  Piuxton,  on  29th 
Marih  "  (/),  or  "  twenty-four  acres  of  lanJ,  freehold,  at  T.,  in 
tho  parish  of  D.,"  when  it  appeared  that  tlio  vendor  possessed 
no  other  land  answering  to  that  description  (k) — is  sufBcient, 
if  parol  evidence  can  Lo  produced  to  show  what  property  was 
intended.  I'ut  where  an  agreement  refers  (/)  to  an  existing  («/) 
plan  or  instrument,  parol  evidence  is  admii^sible  to  identify 
tho  plan  or  instrument  (»),  which  must  he  sufliciently  explicit 
to  admit  of  a  legal  construction  (o) ;  unless  the  contract  was 
in  effect  made  in  two  parts  by  a  sufficient  memorandum 
being  endoi*sed  on  tho  plan  (p) ;  so,  an  agi-eemcnt  to  lease 
the  "  coab,  *S;r.,"  under  specified  closes,  would  seem  to  be  too 
ambiguous  to  be  enforced  (7)  ;  but  an  agreement  for  a  lease 
of  a  farm  containing  about  437  acres,  "except  37  acres 
thereof,"  which  were  not  specified,  was  held  capable  of  being 
enforced,  tho  Coiu't  giving  the  lessor  the  right  of  selection  (r) ; 
so  an  agreement  to  take  a  lease  of  all  those  two  seams  of 
coal,  known  as  the  two-feet  coal  and  the  three-feet  coal, 
"  lying  under  lands  hereafter  to  he  defined  in  the  Bank  End 
Estate,"  was  considered  sufficiently  definite,  the  true  con- 
struction being  that  the  boundaiics  of  the  whole  estate  were 
to  be  afterwai'ds  ascertained  (s)  ;  and  where  the  property  was 
described  as  30  acres,  and  tho  boundaries  on  tlirec  sides  were 
accui-ately  defined  by  the  memorandum,  it  was  held  tliat 

is)    Naylor  v.    Oooilall,    (1877)    47  1")  -Vc/no  v.  y'<iy/t/r,  (1650)  8  Ilaro, 

L.  J.  Cli.  o3.  51;      nffJ.    3    M.    &    G.   713;    21 

(/<)    IVaUmi  V.  Jacob,  (1870)  .')  Ir.  L.  J.  Cli.  525. 

R.  E<i.  131.  {p)    ^'f>"     Valky    Dia'tnagg    Cvui- 

(.)  Sf,nrdlow  V.  CotUrell,  (1882)  20  '"'^i'""'"  v.  Dxfdlry,   (1876)  4  C\u 

Ch.  D.  90;  61  L.  J.  Ch.  353.  ■'^-  '• 

see    fsduirl   v.   /,.  <J-  X.    Jl'.   Ji.   Co., 

(/)  Aa   to   what    ia   sufficient   rc-       (i852)  i  D.  M.  &  G.  721  ;  21  L.  J. 

IcKJico^sooycnrValUy  Drainage  Com-       cii.  450;    La,,c<,*tn-  x.   I)e  Trajord, 

,m*sio„er»  v.  Dimklry,   (1876)  4  Ch.       (18G2)  8  Jur.   N.  S.  873  ;  31    L.  J. 


D.  1 


C\\.  654. 


(,/.)  Adamt  V.    Whcatlry,   (1855)  3  (,-)  j„ai,„    y,     Grcrn.    (1S5S;     27 

^-  ^-  °^-  Boav.  437  :  28  L.  J.  Cii.  817. 

(w)  lMg(s    T.    Horn/all,    (1829)  1  (*)  Haincood    v.    Co/x-,    (1868)    25 

Riw.  &  My.  116.  IWt,  140  :  27  L.  J,  Ch.  468. 
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CTup.  VI.  tljen*  was  liufBoiciit  tloftoriptittn,  bocauso  tin.'  fourth  boundary 
(OuUl  otutily  bo  detorminwl  so  os  to  includo  'jO  acres  [f)  ;  eOt 
th»»  rwk^nation  in  a  cx)ntract  of  "tlio  right  to  search  for  and 
work  mines,  nnn«'rttlj»/\^r.  (m^I,  ond  tho  words  "goodwill,  4*r." 
in  a  contract  for  the  sale  of  a  foundry  (^),  Inive  been  con- 
sidered pufficirntly  fnc  from  nnibiguity  to  enable  the  Court 
to  enfort o  >j>etifio  |>erforraan( e. 

Hut  then  It  i«  immaterial  that  tho  agreement  does  not  distinguish 

mu«t  twaonM*    ...  .,  rii/ 

jMrriptiuo.      the  tenures  of  th<»  sovenu  portions  of  the  estate  (//)  ;  or  even 

tho  tenure  of  the  whole  estate,  if  this  can  be  shown  to  have 

been  in  the  knowledge  of  bnth  jiarties  (z).     But  there  must 

Ik?  noinr  description  of  the  jiropcrt^*:  r.(/.,n  memorandum  tliat 

n  poi-ty  has  disposed  of  ''his  writings"  (/.r.,  title   deeds)  is 

insutficient  ifi). 


■oi  .  '     - 

bv  IU4(.(.uiM.Al 


( )n  a  contnK-t  for  tho  sale  of  land  the  preiise  interest  to  be 
s<ild  nee«l  not  appear  in  tho  memorandum.  Unless  the 
contrar>'  ap]>ear8,  such  contracts  are  always  assumed  to  b-- 
for  tho  sale  of  the  whole  of  tho  vendor's  interoj't  and,  as 
against  tho  vendor,  for  tho  sale  of  tho  fee  simple  free  from 
ineumbranees  (/>).  Hence,  whore  the  nature  of  tho  interest 
to  be  sold  does  not  appear  from  the  contract,  the  vendor 
cannot  force  the  purchaser  to  accept  (r),  nor  tho  jnirehaser 
force  tho  vendor  to  grant  (<f),  any  less  estate  than  the  fee 
simple.  But  an  agreement  by  a  vendor  to  sell  *'  all  his 
estate  and  interest  "  does  not  necessarily  imply  that  tlie 
interest  to  be  sold  is  tho  fee  simple  (»■). 

Ifj  Xorth  T.  /Vrriivi/,  1898,   2    (  li.  (■  i    SoHlftftn    v.    Harriman,  (1866) 

128;  67  L.  J.  Oi.  321.  1 1  W.  R.  487. 

(m)  rmrktr  r.   Ta*ictll,  '1858,  2  D.  ./)  £'./;.,  to  ajwi^m  n  leawj :  //./^Am 

*J.  559;  27  L.J.  Ch.  812,  v.  Parkn;   (1841)  8   M.    &   W.    244. 

(x)   f'o0prr  r.  IfocJ.  (1858)26  Boar.  ^t  courwj  a  defect  in  the  vendor's 

f9t;  28  L.  J.  Ch.  212.  t>tl<"  i»  no  defence  to  an  action  by 

(y)  M^mr*  t.  T^yUr,  (I860)  8  Ha.  '^'^  purcliaHrr  for  specific   perform- 

61:  affd.  3  M.  A  G.  713.  21    L   J  ""''''=    UrtUm    v.    liMUflf,   (1814     3 

n,.  625.  Vm.  &  B.  atp.  192. 

,  '   ,■      ,            „■         /.«.«v  .-  ,  >)   /"rrm/- T. /rn>Ar.  (1819)  4  Madd. 

,. ':  ::r^';^ z """  '• '"  '«•  ■■  ^.^^ ..  «w.  U,, ,  n.  k. 

**  320:    but   it   doo«    imply    that    the 

(«)  S^fPcH    T.    3t»mU.  n72I)  Ch.       vendor  ha«   some  interest:    M.n,  v.^ 

"^-  *^-  Plilt,  1900,  1  r-h.  CIG  :  P,9  L.  J.  Ch. 

'*'  8w  ftp.  p.  23».  357. 
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So,  all  tlio  essential  terms  of  the  contract  must  be  fixed  {/) ;     <^'^»P-  yi- 

sect.  3. 

or,  as  in  the  case  of  the  arbitration  Ixmd  (fj),  the  means  of 


The  writiufj 

compulsorily  fixing  them  must  be  provided  ;  and  the  Court  nitu»t  fix  all 
Will  enforce  a  contract  in  genenil  terms  where  the  law  can  ^j^^  agreo- 
suii}»ly  the  details  (//).  For  instance,  where  the  memo-  ™'°*- 
randum  of  an  agreement  for  the  sale  of  a  leasehold  public- 
house  stated  that  "  the  usual  j)ublic-house  contract "  was  to 
be  entered  into,  parol  evidoneo  was  admitted  to  show  what 
wore  the  usual  terms  of  such  a  contract,  and  specific  perform- 
ance was  ordered  accordingly  (/).  An  alleged  partnership  in 
a  mine  has  been  held  not  sufficiently  proved  by  i-eceipts  for 
sums  of  money  on  account  of  a  share  in  the  mine,  thougli 
such  sums  were  exactly  a  moiety  of  the  rent  (/.)  ;  so,  an 
agreement  for  "  a  lease  "  must  specify  the  intended  duration 
of  the  term,  the  nature  of  reservations  {/),  and  the  date  of 
commeueement  of  the  term  {>»)  ;  though  it  is  sufficient  if  th*' 
latter  can  be  ascertained  from  the  agreement  read  as  a 
whole  (;/),  or  from  circumstances  referred  to  in  tlio  agree- 
ment (o)  ;  so,  where,  on  the  sale  of  the  surface,  it  was  provided 
that  a  royalty  of  6(/.  per  ton  should  be  paid  for  the  mineral?, 
and  that  the  same  if  not  worked  should  be  paid  for  as  if 
gotten,  the  contract  was  held  too  uncertain  in  its  terms  to  bo 
enforced,  there  being  no  means  provided  for  ascertaining 
what  quantity  would  have  to  be  paid  for  {p)  ;  so,  a  stipula- 


(/)  See  gonerally  on  tl»e  subject,  contract.      But    see    Jlampihire    v. 

Fry,  4th  ed.  142.  U'xckcnt,  tup.,  where  the  Court  wn-* 

(y)   Sup.  p.  232,  n.  (<).  »blo  to  supply  the  conditions. 

(A)  llamp>hirc   v.    Jriekrui,  (1878)  {»>)  Mart/xtll    v.    L,rruigf,    (1881) 

7  Ch.  D.  .O.'iS  ;  and  see  Jiaumaun  v.  19  Ch.  D.  233  ;  ITiimphrrif  v.  Com^- 

Jaiufi,   (1868)    3  Ch.  AOS  ;  Fottrr  v.  l>farf,  (1899)  80  L.  T.   40  ;  see  also 

Whtfler,  (1888)  38  Ch.   D.   130;  hi  Jiock  Fortland  Co.  v.    Jl'tUon,  (1882) 

L.  J.  Ch.   149,  871  ;    Frj-,  4th  cd.  ft2  L.  J.  Ch.  214  :   W>^  t.  RuttfU, 

157.  (1882)   11  L,  R.  Ir.  173;  IFMle   v. 

(i)  Luea*  v.  Hall,  (1899)  W.  N.  92.  M'Ji/ahon,  (1887)  18  L.  R.  Ir.  460. 

(*)  Caddick  V.    fikuhmre,  (1857)   2  (m)  Re  Landtr  and  Bai/lry,  1892,  3 

D.  &  J.  52.  Ch.  41  :  01  L.  J.  Ch.  707  ;   ITAitr  v. 

(/)  Cox  V.  iliddUtoit,  (1851;   2  Dr.  Uay,  il895)  72  L.  T.  281. 

209,   219;   Davii  x.  Jottft,   (IS.'.C)  25  (o    J'hflan    r.    TfdcattU,  (1886)  15 

L.  J.  C.  P.  91  ;    FxUmauricf  v.  IlayUy,  L.  R.  Ir.  169. 

(1860)  9  II.  L.  C.  78  ;  27  L.  J.  Q.  B.  (;*)   JftlltamtoH  v.  irocttw,  (1866) 

143.  where  the  leasee  had  rntifted  tho  3  Dr.  210. 

n.      vol..  1.  R 
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Chap.  VI.     tion  on  the  sale  of  a  foundry  that  "  a  largo  portion  "  of  the 
■ —  purt'lmao-monoy  was  to  ho  \vit  in  the  business  (y) ;  bo,  upon  a 


salo  subjott  to  I'onditions,  the  auctioneer's  receipt  or  entry 
wouM  l>o  voitl,  unU'ss  it  were  netuully  anuexed  to,  or  clearly 
reforred  to  tlio  conditions  (r). 

TVm«Mo.  Tlio  consideration,  which  is  an  essential  part  of  a  con- 

o.  tmit  ("),  must  appear  from  the  memorandum  (/).     Tlius  a 

'* ro«i'ipt  for  the  doix>sit  has  been  held  insufTicient,  because  it 

ilid  not  state  either  the  price  or  what  proportion  the  deposit 
bore  to  the  price  (m)  ;  bo  where  the  price  was  fixed  subject  to 
variation  in  respect  of  a  rent-charge,  and  it  did  not  appear 
whetlur  the  amount  was  •')•<.  or  Iv.  ;"/•  ainiuniy  the  defect  was 
hrld  fatal  (j-). 

'  •  Wliero  there  was  an   agreomont  f«>r  tho  sale  at  a  specified 

]<x  V^^f  ^^^  *' '~^  V^^  cent,  upon  any  sum  which  tho  property 

might  realize  above  that  price  "  at  a  sale  by  auction,  which 
nr—^lr.  was  advertised  to  take  place,  and  tho  vendor  withdrew  the 

property  from  the  wde,  it  was  held  that  there  was  a  valid 

contract    f<>r   purchase   at   tho   price   specified,   witliout   the 

addition  of  any  per-centage  (//) . 

Pric«  dfitft'  A  general  agreement  to  sell  "  at  a  fair  valuation  "  may  bo 

miiublr  by  11/^1  -iiT 

*«lu«u..n.  4c.  enforced;  and  the  Court  will,  if  iiccessaiy,  direct  a  reference 

(y)  Cooper  r.  Ifood,  (1858)26  Bcav.  (»«)  Ithgden  v.  nradbear,  (180C)  12 

2M.  Ves.  466  ;    and  boo  Clerk  v.  Wright, 

(r)  Hu,H£  T.  n'hiUhoti*r,   (1806)   7  (1737)  1  Atk.  12;  EIntort y . Kingicote, 

EMt,  658.  669  :  Krntrorlhy  v.  Se/io-  (1826;  6  B.  4  C.  583  ;  Clinan  v.  Cook, 

//«,  (I824)2B.  4C.  945;  2  L.  J.  (1802)    1    S<;h.    &  L.  22;   .Vihir,  r. 

(O.  8.)  K.  B.  175;  and  koo  CoUt  r.  (7«Ty,  (1807)  M  V«i.  400.  406;  3for(fan 

Tnfotktfk,  (1804)  9  Vc«.  234  ;   Bug.  v.  Mximan,  (1863;  3  D.  M.  &  O.  24  ; 

Hth    rd.     130;     IVood    v.    Midglry,  22  L,  J.  Ch.  807. 
(1864;  6  D.  M.  4  O.  41  ;  23  L.  J.  (x)  Lord  MuWeton  r.  Jnhon,8ug. 

Ch.  653 ;  /V.riv  t.  Cor/,   1H74)  L.  R,  Hth  cd.  135.     But  might  it  not  be 

»  Q.   B.  210;  43  L.  J.   Q.  B.  52;  suffir-icnt    if,    in    Huch    a   ca«o,    the 

UttAfoHr.  UA4itmorf,i\S7H,HC\i.D.  pl.iintiff  t^tatcd   tho  n|;frccmcnt    ac- 

467  ;  47  L.  J.  Ch.  629  ;    H*  J.tndtay  oonling  to  that  altcrnatiTo  of  con- 

•niZ/Vr^T.  (1895;  72  L.  T.  832.  ntni.tion  which  in  lca«t  favourable 

(#,  R»  Khartikhoma,  ^r.  Sytidtcotf,  to  hinvwlf  ? 
1897,  2  Ch.  at  p.  404  ;  66  L.  J.  Ch.  (y)  Lang%taf  t.  SichoUon,   (1868) 

*"*•  25  Beav.   160.     See  and  di«tingui«h 

(0   W'«i»iT.  W*«r///Ti,(1804)6Eaat,  Bromley   v.   Jfffrie$,   (1700)   2   VeA. 

JO.  416. 
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to  ascertain  the  price  (z)  ;  but  where  the  mode  of  valuation     Chap-  ^I- 

is  specified,  it  must  bo  strictly  followed  ;  for  instance,  where  

the  price  is  to  be  determined  by  A.  and  B.,  or  an  umpire 
selected  by  them,  and  tlioy  fail  to  agree  upon  the  price,  or  to 
name  an  umpire,  the  Court  can  give  no  relief  (V/).  But 
where  the  price  is  to  be  settled  by  arbitration  (i),  the  Court 
may,  in  the  cases  mentioned  in  the  Arbitration  Act,  1889, 
8.  5,  appoint  an  arbitrator,  umpire,  or  third  arbitrator.  A 
valuation  determined  in  accordance  with  tlie  terms  of  the 
eonfract  is  conclusive  in  the  absence  of  fraud  or  collusion  (c). 
Where,  however,  it  is  not  of  the  essence  of  the  contract  that 
the  value  should  be  fixed  by  arbitration,  the  Court  may,  it 
seems,  enforce  the  agreement,  and  if  necessary  ascertain  the 
price  ((/). 

A  distinction  has  been  properly  drawn  between  an  agree-  Ajrr<>ement 
ment  that  the  price  of  the  property  itself  shall  be  settled  by  ture»  at  a 

valuation. 
{:)  Marth  v.  Jonet,  (1889)  40  Ch. 
D.    503 ;    and   bco   Mihies  v.    Gcry, 
(1807)  14  Vea.  400,  407  ;  Lord  Loin- 
dale  x.  Gaskarth,  (1805)  cited  12  Vcs. 
108  (where  the  decree  seems,  how- 
ever,   to    have    been    by  consent)  ; 
Blundell  v.  Brrttargh,  (1811)  17  Ves. 
232;    Gregory  v.  Mtghcll,   (1811)   18 
Vefl.    328,    334  ;   Pritchard   v.    Ovnj, 
(1820)    1    J.    &   W.    39G :    rriee    v. 
A»>heton,  (1835)  1  Y.   &  C.  82,  441  ; 
4  L.  J.  N.  S.  Ex.  Ta\.  4  ;  Morgan  v. 
Mtlman,   (1853)   3  D.  M.  &  G.  24  ; 
22  L.  J.  Ch.  897  ;    1  Dav.  4th  ed. 
623  ;  ft   eontri,   GourUiy  v.    Duke   of 
Somerait,  (1815)  19  Ve«.  430  ;  Jgarr. 
Marklnr,   (1825)   2  Sim.   &  S.   418; 
4  L.J.  (0.  S.)  Ch.   10;   Logon  v.  Ia: 
i^M«nVr,(1847;  GMoo.P.C.  at  p.  132. 
Where  such  an  agreement  was  madu 
a   rule   of    Court    under   a   consent 
clause,   the  Q\iien's   Bench   refused 
to  grant  an  attachment :  Jie  Let  and 
Jlcmmgtcay,    1S34)   15  Q.  B.  305,  n., 
809;  3L.  J.  N.  S.  K.  B.  124. 

(«)  lltlnfi  V.  Grry,  (1807)  14  Vcs. 
400  ;  and  »oo  Cooth  v.  Jackton,  (ISOl) 
6  Vcs.  12,  34  ;  Gourlay  t.  Dnke  of 
Somertet,  (1816^  19  Vo«.  431  :   CoUini 


V.  C,  (1858)  20  Beav.  306  ;  28  L.  J. 
Ch.  184  ;  Morgan  v.  Milman,  (1853) 
3  D.  M.  &  G.  24,  35  ;  22  L.  J.  Ch. 
897;  Darbeif  v.  jrhilnkrr,  (1857)  4 
Dr.  134  ;  Tilktt  v.  Charing  Cross,  ^r. 
Co.,  (1859)  26  Beav.  419;  28  L.  J. 
Ch.  8G3;  and  sec  Scott  v.  Corp.  (f 
Liverpool,  (1858)  3  D.  &  J.  334,  367  ; 
28  L.  J.  Ch.  236  ;  Scott  v.  Arery, 
(1855)  5  H.  L.  C.  811  ;  25  L.  J.  Ex. 
303;  Vickers  v.  V.,  (1867)  L.  R.  4 
Eq.  529;  36  L.  J.  Ch.  946;  Calc- 
dvnian  Lnsnrancc  Co.  v.  Oilmour,  1893, 
A.  C.  85;  and  see  HoughtoH  v. 
Bankart,  (1861)  3  D.  F.  &  -T.  16;  a 
case  of  improper  interference  by 
tlie  Court  with  tlio  arbitnitor's 
authority. 

[h)  As  to  the  difference  bctwc<>n 
arbitration  and  valuation,  sco  inf. 
p.  214. 

(f)  CoUxcr  v.  Milton,  (1858)  25 
Beav.  200  ;  Wetkcs  v.  Gallard,  (1869) 
21  L.  T.  655  :  18  W.  R.  331  ;  but 
Bcc  J'arkcti  v.  U'httlxj,  (1823)  1  Turn. 
&  R.  306. 

{d}  Dinfinm  V.  Br.ulfoni.  (IS69>  5 
Ch.  619. 
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c%Mp  VI.     a  vtiliiution,  and  an  ap^n»ement,  upon  tho  sale  of  buildings  at 

1-i —  a  B|H?cili»Hl  price,  that  certain  plant  and  niacliiufry  sliall  bo 

taken  at  a  valuation  (').  In  ono  case  (/),  V.-C.  Kindorsley 
ri'ftis'd  to  cnforfo  ppocific  ])r'rformauoo  of  a  contnut  to  pur- 
chaso  tho  l«'a«o  and  gootlwill  of  a  j»ublic-houso  at  a  specified 
price,  and  tho  stock  an<l  fixtures  at  a  valuation ;  but,  in  a 
later  case,  where  tho  contract  fixed  tin*  jirieo  for  the  estate 
and  providt»«l  that  tlu»  purchaser  should  take  certain  fur- 
niture and  chattels  at  a  valuation  to  bo  made  by  valuers 
to  l>o  mutually  agreed  upon,  and  tho  vendor  refused  to 
appoint  a  valuer  or  to  complete  the  sale,  tho  Court  of 
Appeal,  affirming  V.-C.  Stuart,  considered  that  tho  clause 
providing  for  the  purchase  of  the  furniture,  &c.,  was  merely 
a  minor  and  subsidiary  part  of  tho  agreement,  and  not,  as 
in  I)'.iibty  v.  Whitdktr^  of  the  essence  of  tho  bargain,  and 
decreed  specific  performance  of  the  contract,  except  so  far  as 
it  related  to  the  personal  chattels  (//).  In  all  cases  where 
such  is  the  intention  of  the  parties,  tho  contract  should 
clearly  show  that  it  can  be  specifically  enforced,  bo  far  as 
it  rehites  to  tho  land,  without  reference  to  tho  fixtures  or 
articles  which  are  to  be  taken  at  a  valuation.  The  agree- 
ment ought  to  provide  that,  in  the  Qycni  of  a  valuation  not 
Wing  made  in  the  mode  specified,  the  fixtures,  &c.,  shall  be 
taken  at  their  fair  value  {ft). 

\M  :^'i..n  It  is  important  to  distinguish  a  valuation  from  an  arbitra- 

ir  tion  within  tho  Arbitration  Act,   18H9  (/.•  .     An  ao-recmont 

/»  Jofktm  r.  J.,  (1853)  1  Sm.  &  L.  R.  6  Cli.  C48  ;  39  L.  J.  Ch.  877. 

O.    IM;    22  L.    J.   Ch.    873;    w  Tho    Court    will    in    »uch    a    ciu^ 

CtiwdfrlmnH  t.  Bottta,  (1854;  3  C.  L.  cnmiH-l    tho    vendor    to    allow    the 

B.    149;    24  L.  J.  C.  P.   46,  an  to  valuntion    to    bo   mndo  :     Smith   v. 

mMniog  of  "d  fair  Taluntir.n"  on  I'rUn,  (1876)  L.  R.  20  Bj.  611  ;   44 

eaotrart  for  ••Ic  of  farming  nUtrV.  L.  J.  Ch.  613. 

(/)  I)i>rh<jf  X.  n'hitaUr,  (1857)  4  (A)  Sup.  p.  243,  n.  >  . 

Dr.  IM,  t*d  qumrtf  Jaek»on  t.  /.,  (i)  An  to  arbitration  generally,  nee 

tttp.,   docM   not   •fcm    to   hare  been  Robtion  on  Arbitration. 

dted:  mw  commratA  on  the*©  cmmm  {h)  ColUn$  v.  6'.,  (1858)  26  Boar, 

in  R*rkmrt{m>m  r.  Smtlh,  (1870)  L.  R.  306;    28  L.  J.  Ch.  184  ;    Jir  fJnwdy, 

6  Ch.  64«,  652,  654;  39  L.  J.  Ch.  (1885;    15  Q.  B.  D.  426;    54  L.  J. 

*'7.  Q.  B.  674  ;    Jle  Carut-  WiUon,  (188C> 

(f)    RukuriUim    T.     Smith,     (1870)  IS  Q.  B.  D.  7  ;   50  L.  J.  Q.  B.  530 
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for  the  i-rice  lu  U-  .letri-mined  by  a  valuation  goiK-i-ally  dues     ^j^^^-  y^- 

not  {/:),  thouph  it  may  (/ 1  amount  to  a  submission  to  arbitra-  

tion.  "If  it  appears  from  the  terms  of  the  agreement  by 
which  a  matter  is  submittocl  to  a  person's  decision,  that  the 
intention  of  the  parties  was  that  he  should  liold  an  inquiry 
in  tlio  nature  of  a  judicial  inquiry,  and  hear  the  respective 
cases  of  the  parties,  and  decide  iipon  evidence  laid  before 
them,  then  the  case  is  one  of  an  arbitration.  The  intention 
in  suoh  cases  is  that  there  shall  be  a  judicial  inquiry  worked 
out  in  a  judicial  manner.  On  the  other  liand,  there  are 
cases  in  which  a  person  is  appointed  to  ascertain  some  matter 
for  the  purpose  of  preventing  differences  from  ari;^ing,  not  of 
settling  tliem  when  they  have  arisen,  and  where  the  ease  is 
not  one  of  arbitration,  but  one  of  a  mere  valuation.  There 
may  be  cases  of  an  intermediate  kind,  where,  though  a  person 
is  appointed  to  settle  disputes  that  have  arisen,  still  it  is  not 
intended  that  he  shall  be  bound  to  hear  evidence  and  argu- 
ments. In  such  cases  it  may  be  difficult  to  say  whether  he 
is  intended  to  be  an  arbitrator,  or  to  exercise  some  function 
other  than  that  of  an  arbitrator.  Sueh  cases  must  be  deter- 
mined eaeh  aeeording  to  its  particular  circumstances  "  {>n). 

It  is  not  necessary  that  the  terms  should  appear  on  tlio  ^J^J^J*^ 
face  of  the  instrument  signed  by  the  party  to  be  charged ;  documontii 
which,  when  an   agreement  has  to  be  made  out  from  corres-  terms  ia 
pondence,  is  seldom  the  case.     But  where  the  contract  is  to  ■'i*'^'^"*- 
be  found  in  a  correspondence,  as  distinguished  from  a  parti- 
cular note  or  memorandum  formally  signed,  the  whole  of  that 
which  has  passed  between  the  parties,  both  before  and  after 

R^  Hammond  and  ir.iUrttm,  (1890)  62  (/)  Jio    Hopper,    (1867)    L.    R.     2 

L.  T.  808 ;    6  T.  L.  R.  302.     Sec.  Q.   B.    367 :    36   L.   J.    Q.   B.   97 ; 

too,  LtttU  V.  Iturrout,  (1810)  12  Bist,  lie  Anglo-Italian  Hank,  (1867)  L.  R. 

1  ;  Ilf  Lee  and  Utminnicay,  (1831)  1 J  2   Q.  B.  4V2  ;     Vxckfr*  v.  V.,  (1867) 

Q.  B.  305  :   3  L.  J.  N.  S.  K.  B.  124  ;  L.  R.  4  Eq.  629.  536  ;   36  L.  J.  Ch. 

and   WH?    Turnfr   v.    Gouldtn,   (1873)  946;    Chamhtrs  T.   Goldlhorpf,   1901, 

L.  R.  9  C.  r.  57  ;  43  L.  J.  C.  P.  60 ;  1  K.  B.  624  ;  70  L.  J.  K.  B.  482. 
and    Jrnknit    T.    Dftham,    [X^blA   24  ("•;   Tor  Lonl  Ksher.  M.  R..  in  Rt 

L.  J.   C.   P.   94  ;    Rot   T.    HtUham,  C>trui-W\hon  and  Grrn-.f,     1S86)    13 

(1866)  L.  R.  2  Ex.  72  ;  36  L.  J.  Ex.  Q.  B.  D.  at  r-  9 :    66  L.  J.  Q-  B. 

20.  ''30. 
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OMp.  VI.     tho  ullfCfd  (Kintniot,  miiBt  bo  taken   into   consideration   to 
'-^ —  aaccrtttin  whether  a  contract  was  really  mado  (w). 


WhAt  tri- 


•ibl«to 


"WHioro  the  document  signed  hy  tho  party  charged  contains 
expressions  which  may  or  may  not  refer  to  another  docu- 
ment, parol  evidence  is  admissible  to  show  what  matter  was 
rvfemxl  to  (<>).  If  it  ajipcoi-s  that  tho  referfuco  is  to  a  docu- 
ment, tho  doctuuunt  referred  to  may  bo  read  witli  tho  subse- 
quent document  to  supply  any  terms  of  tho  contract  missing 
in  tho  latter  (/>).  Moreover,  if  it  ajipoai-s  that  tho  reference 
is  to  a  parol  ogroemont,  sueh  agreement  may  bo  proved  by 
parol  evidence  and  tho  documents  connected  tliereby,  provided 
thot  both  tho  documents  refer  to  tho  same  agreement  (q). 

If  tho  document  which  it  is  sought  to  identify  is  deseribeJ, 
it  is  sufficient  to  show  that  there  is  only  one  document  which 


{m)  Jluu^y  V.  llor>H'luij>,(,  (Ihjy} 
4  A.  C.  311  ;  48  L.  J.  Ch.  8IC; 
mihnmi  T.  Britfo,  (1882)  22  Ch.  D. 
441  ;     Boitott    I'arliiat    v.    Lambert, 

(1889)  41  Ch.  D.  295  ;  68  L.  J.  Ch. 
424  ;  linslol,  4^.  Co.  v.  M<t(fp$,  (1800) 
44  fh.  D.  CIC  ;  59  L.  J.  Ch.  472  : 
BtHamy  v.  Ittbrnham,  (1890)  45  Ch.  D. 
481 ;  1891,  1  Ch.  412  ;  60  L.  J.  Ch. 
106. 

(o)  Bidyicay  r.  Wharton,  (1837)  6 
H.  L.  C.  238;  27  L.  J.  Ch.  46; 
BaunianH  r.  J<imf$,  (1868)  3  Cli.  608 ; 
/.ow^  T.  ifillar,  (1879)  4  C.  P.  D. 
450  ;  48  L.  J.  C.  P.  696  ;  Cave  v. 
HaUtnyi,  (1881)  7  Q.  B.  D.  125  ;  60 
L.  J.  Q.  B.  675  ;    Oliver  v.  Hunting, 

(1890)  44  Ch.  D.  206  ;  59  L.  J.  Ch. 
266;  SKt*r»  t.  Th\mb*rUy,  (1897)  13 
T.  L.  R.  461. 

[p)  Kaundtrton  r.  Jael*<m,  (1800) 
2  B«i.  k  P.  238;  Hman  r.  Cookt, 
(1802)  1  Srh.  k  L.  22  ;  Blag<Un  T. 
BrmdUttr,  (1806)  12  V«i.  471  ;  AUm 
T.  Benmtl,  (1810)  3  Taon.  169  ; 
WtUtm  T.  RuaMtl,  (18H)  3  Vcd.  It 
B.  187  ;  Vertamdtr  T.  Codd,  (1822)  T. 
k  R.  at  p.  357  :  DUetl  r.  Jlutthxnton, 
(1835)  3  Ad.   k  EI.   355  ;    4    L.  J. 


N.  S.  K.  B.  201 ;  Lai/thoorpv.  liryant, 
(1836)  2  Binff.  N.  C.  735  ;  5  L.  J. 
N.  S.  C.  P.  217  ;  Shardloto  v.  Cot- 
tertU,  (1881)  20  Ch,  D.  90;  51  L.  J. 
Cli.  353 ;  Studd*  v.  Tf'ativn,  (1884) 
28  Cli.  D.  305;  64  L.  J.  Ch.  626; 
Cra,p  y.  KlHott,  (1885)  15  L.  R.  Ir. 
257  ;  WyUon  v.  Dunn,  (1887)  34  Ch. 
D,  669  ;  66  L.  J.  Ch.  855.  And  for 
ca-iofl  where  tho  rcfcrenco  was  held 
iDHufBcicnt,  see  lioydtll  v.  Drumntond, 
(1809)  11  East,  142  ;  lioyce  ▼.  Greent, 
(1826)  Batt.,  608;  Jacob  v.  Kirk, 
(1836)  2  Moo.  &  R.  221  ;  Price  v. 
Griffith,  (1851)  1  D.  M.  &  O.  80;  21 
L.  .1 . Ch .  78 ;  Jaekion  v.  Oy lander,  ( 1 866) 
2  Horn.  &  M.  at  p.  472  ;  Maliheia  v. 
Baxter,  (1873)  28  L.  T.  069  ;  I'eirce  v. 
Cor/,  (1874)  L.  R.  9  Q.  B.  210  ;  43 
L.  J.  Q.  B.  52  ;  Xme  Valley  Drainage 
Commi*»ioneri  v.  Dunkley,  (1870)  4 
Ch.  D.  1  ;  Kronhexm  r.  Johtuon, 
(1877;  7  Ch.  D.  60;  47  L.  J.  Ch. 
132;  Coomb*  v.  Ililke*,  1891,  3  Ch. 
77  ;  61  L.  J.  Ch.  42  ;  Taylor  r. 
Snnlh,  189.J,  2  Q.  B.  05  ;  61  L.  J. 
Q.  B.  331  ;  Potter  r.  I'etert,  (1895) 
72  L.  T.  624  ;  64  L.  J.  Ch.  357.  '^ 
(q]  Sludds  V.  Walton,  tup. 
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can  answer  the  description  (/•).     If  more  than  ono  document     Chap.  VI. 

r      u  Sect.  3. 

answers  the  description,  it  may  npi)oar  tliat   ono  of  them  

contains  expressions  which  show  conclusively  that  it  is  the 
one  reffiTcd  to,  in  wliich  case  parol  evidence  is  not  admissihle 
to  prove  the  contrary.  If  the  contents  of  the  documents 
themselves  give  no  clue,  there  are  dicdi  to  the  effect  that  no 
further  evidence  of  identity  is  admissible  (.») ;  but  it  is  con- 
ceived that,  according  to  the  general  principles  of  interpreta- 
tion, it  may  be  shown  by  parol  evidence  that,  tliough  the 
expressions  used  by  the  writer  apparently  apply  to  both 
documents  equally,  still  in  the  circumstances  the  expres- 
sions have  been  used  by  him  with  some  meaning  other  than 
their  apparent  meaning  (/).  If  this  secondary  meaning  fails 
to  clear  away  the  ambiguity,  then,  and  not  till  then,  direct 
extrinsic  evidence  of  the  writer's  intention  is  admissible  to 
show  which  document  is  refeired  to  (»).  It  is  conceived  that 
there  is  no  distinction  in  principle  between  cases  where  the 
document,  which  it  is  sought  to  identify,  is  specifically 
described,  as  "  my  letter  to  you  of  the  loth,"  or  where  there 
is  merely  a  general  reference  to  some  previous  negotiation  (r). 
The  same  rules  are  applicable  to  both  cases,  the  only  differeneo 
being  that  in  the  latter  case  it  m^y  be  harder  to  identify  the 
document,  because  there  may  bo  a  larger  class  which  6iiti>fy 
the  description. 

Wliere,  however,  the  ambiguity  is  apparent  on  the  face  of  l^^;^^^^.^^^^ 
the  document,  that  is,  the  reference  is  not  merely  inaccurate 
but  is  inconsistent,  no  evidence,  except  as  to  the  meaning  of 
the  words  employed,  is  admissible  to  show  which  document 

(r)  liidijtcty  V.  WharUm,  (1837)   6  R.  352;   Gicfiif  v.  Cramer,  (1843)  '1 

H.    L.   C.  238 ;    27  L.  J.    Ch.    46  ;  Con.  &  L.  64  ;  Skinnrr  v,  M'DomI/, 

Friet  V.  Grijlth,  (1851)  I  Do  G.  M.  (1848)  2  Do  G.  &  Sm.  265  ;  17  L.  J. 

&G.  80;  21  L.  J.  Ch.  78.  Ch.  347  ;   llamiUon  v.   Terry,  (1852) 

(,)  Baumami  v.  James,  (18GS,  3  Hi.  11  C.  B.   9o4  ;  21  L.  J.  C.   V.    132  : 

nt  p.  512.  Morgan  v.  Uolford,  (1852)  1  Sm.  &  O. 

{t)  Elph.    Intoqi.    p.    48    et   *(q.  ;  101  ;   .4l,r>rk  t.  Delay,  (1856)  4  El.  & 

and   SCO  He  Rauner,  1904,   1  Ch.  at  Bl.  660;  24  L.  J.  Q.  B.  68;    Warner 

p.  188:  73  L.J.  Ch.  111.  ▼.    irUliuffton,    (1856)    3    Dr.    623; 

(m)  Elph.  Intcrp.  p.  108.  JTcxxi  r.  Seartti,  (1655)  2  K.  *  J.  33  : 

{x)   Terlandtr  r.  Codd,  (1822)  T.  ft  Sktlton  t.  Cole,  (1857)  1  D.  *  J.  687. 


9id  xnr.  agrkement. 

ClMp.  VT.     vroB  intondcnl  (y).     For  instance,  whoro  llio  sij^nod  writing 

'    rrft«rre(l  to  such  of  tho  olnusos  contained  in  a  named  paper  as 

hod  Uen  read  at  a  nuM>ting  Ix'twoon  tlu*  ]ijirli<'S,  not  stating 
tchtcA  had  been  so  n-ad,  it  was  ln'M  !•  il  f  .r  uncertainty  (z). 

For  instant^,  wliero  («)  A.,  tho  owner  ul  W.  fann,  on  tho 
5th  July  wrote  a  note  in  tho  thinl  person  to  B.  informing 
him  thot  C  had  made  an  offi-r  for  tho  form,  at  a  specified 
price,  bnt  that,  if  IJ.  chose  to  have  it  nt  tliat  price,  C.  would 
tleclino  tho  j)iircliaso  in  liis  favour  ;  B.,  it  was  olleged,  wrote 
a  note  in  rejily,  accepting  the  olfer,  but  suth  note  was  not 
forthcoming;  on  tho  11th  July  A,  wrote  to  B.,  "I  have  just 
received  yours ;  and  am  glad  you  liavo  determined  to  pur- 
rhoso  tlio  AV.  fann  :  I  will  write  to  ('.  to  infonn  him  you 
Ijave  agree<l  to  purchase  the  estate  ;  " — Sir  William  Grant, 
relying  on  the  words  "  determine  "  and  *'  agree,"  as  denoting 
an  aeceptonco  by  B.  of  a  previous  proposal  by  A.,  instead 
of,  a.**  might  have  been  tho  ease,  an  independent  offer  by  B., 
considere«l  that  the  letter  of  the  Utli  was  sufficiently  con- 
nected with  tho  note  of  the  5th,  to  show  that  A.  ogreed  to 
sell  upon  tho  terms  of  that  note ;  and  specific  performance 
was  decreed  accordingly. 

Upon  a  sale  of  goods,  a  subsequent  letter  -WTitten  by 
tho  purchaser,  and  containing  the  following  expressions, 
"  Tho  tobacco  I  want  immediately  forwarded ;  I  likewise 
want  the  invoice  of  the  rice  and  other  tobacco,"  was  held  to 
bo  suflBciently  connected  with  the  previous  entries  of  sale  of 
the  articles  in  the  vendor's  order  book  (b). 

A  letter  from  tho  purchaser's  solicitor  to  the  vendor's 
solicitor,  merely  heade<l  with  the  names  r»f  their  respective 
clients,  and  undcrtidiing  iK?r8onally  to  settle  the  piu-tlmse  in 

fy    Klph.  Intcrp.  p.  104.  (1856)  2  Jur.    X.  S.  84.5;    25  L.  J. 

(»}   7)r«/u    T.    S(.    rami,    (1701)    1  Ch.  «75. 

Vc«.   326,  333;  ace  CUnam  t.   C<Mkt,  (a)    jrf»tfrn    x.    Jiuuelt,     (1814)    3 

(1802}  ISch.  *  L  Btp.  36;  bat»cca«  V.  4  B.  187. 

to  unc«Tt«intT  whtro  thrrc  ha«  been  (A)  AlUn  v.  Bennet,  (1810)  3  Tauh. 

part  pcrfonnanco,  Veutltcn  \.  Statti,  109. 
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two  mouths,  if  that  would  be  satisfactory,  has  been  hel«l  to     Chap.  vi. 
be  a  contract  binding  the  solicitor  (c).  1— ! — 


A  reference  in  a  sigufd  document  to  "  the  agreo- 
ment  which  your  client  alleges  ho  has  entered  into  "  has 
been  held  insufficient  (//)  ;  so,  too,  a  letter  signed  by  the 
party  to  bo  charged,  and  containing  the  f<dlowing  passagi-, 
"  I'roviously  to  paying  the  amount  (then  followed  an  illegible 
word)  for  titlies  and  glebe,  it  would  be  advisable  to  have 
some  information  as  to  title  ;  "  so,  too,  a  letti-r  from  an  alleged 
purchaser  inclosing  and  reffrring  to  a  draft  conveyance 
which  recited  that  ho  had  agreed  U)  purchase  land  (r). 

In  cases  of  correspondence  the  difficulty  generally  is,  to  Tests  of 
determine  whether  there  has  been  a  concluded  agreement  or  in  case*  of 
merely  a  treaty  (/)  ;  as  to  which  the  following  rule  seems  <^<»"^P<^"'i- 
deducible  from  the  authorities. 

If  the  original  offer  leaves  nothing  uncertain  on  the  face  of  I'  must 

•i/\  t    •  11  •        t  ,  1  •.  contain  a 

it  ((7),  and  is  met    ly  a  simple  acceptance,  the  treaty  is,  of  dear  arces- 
course,  concluded  ;  but  if  the  original  offer  leaves  anything  partiw  t^tlle 
to  be  settled  by  future  aiTangement,  it  is  merely  a  proposal  "^^^  term*, 
to  enter  into  an  agreement  (//)  ;    so  if  the  reply  be  either 
more  or  less  than  a  simple  acceptance,  the  variation,  unless 
immaterial  {i),  must  be  acceded  to  by  the  original  proposer; 

(f)  Potcert  V.  Fuwlfi;  (1855)  4  El.  (A)   Chinnock  y.  Marehiontu  of  Ely, 

&  Bl.  511.  (1865;  4  D.J.  k  S.  638  ;  Rumment  t. 

(tr,  Jackson  \.0gla»der,{\i,&S)2'H..  liobiut,    (1865)    3   D.    J.    &    S.    88 ; 

k  M.  465;  sec,  too,  Skelton  v.  CoU,  Wood  v.  JfidgUi/,  (1854)  5  D.  M.  k 

(1857)    1    D.    i    J.    687,   and    tup.  G.  41;  23  L.  J.  Ch.  553 ;  Goodallx. 

p.  232.  Harding,  (1885)  62  L.  T.  126;  Sifrr 

(<•)  Munday   v.   A^prry,   (18S0)    13  v.  Ald^r,  (1838)  14  T.  L.  R.  650. 

Ch.  D.  855  ;  49  L.  J.  Ch.  216.  (i)   Clite  v.  Beaumont,  (1847)  1  Do 

(/)  Soo     Huddletton     v.     Brincof,  O.  k  S.  397 ;   Gibbint  v.  yurth   Katt 

(1805)  11  Ves.  583,  591  ;   Stratford  v.  MdropoUtan   Atylum  Littrict,    1847) 

i?05u-&r//i,(1813)2Ve8.  &B.34l,345;  llBcav.  1;  17  L.J.  Ch.  5;  Stmyionx. 

Ogthxe  v.  Foljambe,  (1817,  3  Mor.  63  ;  JIughfs,  (1890    66  L.  J.  Ch.  1 13,  334. 

Archer  v.  Jiiiijntt,  (1850)  6  Ex.  625;  As  to  a  ttix>ci.il  acceptance  n^iuirrd 

Ma.%on   V.   Von  liuch,  (1899)  15  T.  L.  by  the  terms  of  the  ori>fini«l  offer,  seo 

R.  430.  Boyt  T.  Ayrril,  (182-'     6  MaJd.  316  ; 

ig)  Jfonn/man    v.    Marryat,   (1857)  T>n/!or  v.  Vortinyton.    185.'>}  7  D.  JJ. 

G  H.  L.  C.  II'J  ;  26  L.  J.  Ch.  619.  k  G.  3J<.     The  most  rocent  autho* 
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or  tht«ro  in  no  ngroomont  (j)  ;  nnJ  this  hUito  «»f  tilings  will 
continuo,  until  thoro  is,  upon  tho  face  of  tho  corroppondcnce, 
"n  clwir  ocoo.Hsion  on  Loth  sides  to  one  nnd  tlio  Rime  set  of 
tonus"  (A).  What  is  apparently  nn  at-coptanco  of  on  offer 
nmy  turn  out  to  Ik>  nuTi'ly  on  of  for  mode  in  consoquonco  of  a 
statement  of  willingness  to  treot.  Thus,  in  onswer  to  a 
telegram,  "Will  you  sell  us  1).  U.  V?  Telegraph  lowest 
(tij»h  price — onswer  paid,"  a  reply  wns  sent  os  follows : 
*-I/)west  price  for  IJ.  II.  V.  £!»00."  Tho  latter  telegram 
vn\»  treattnl  as  an  offer  ond  accepted  ;  but  it  was  hold  not  to 
bo  an  offer,  but  merely  a  statement  of  fact  (/). 


WiMfV,  OS 

iiapU 
•eMpUae*, 
>  fnrnttl 
•fiwoMnt  U 


"WHiere,  however,  thero  is  a  simple  oeceptanoe  of  an  offer 
to  piurhase,  accompanied  by  a  stotement  that  the  acceptor 
desires  that  tho  arrangement  should  be  put  into  some  moro 
formal  tt-rms,  the  niere  referonee  to  such  a  proposal  will  not 
prevent  tho  Court  from  enforcing  tho  final  agreement  bo 
arrived  at  (m).     A  signed  agreement,  which  contained  all  tho 


ritUw  Uj  down  the  proposition  in  the 
t«t  in  vtty  clear  terms.  Soo  in 
partirular  Jlutuy  v.  llorne-Patjiir, 
(187V)  4  A.  C.  311;  48  L.  J.  Ch. 
hit;  M'ty  T-  Thomion,  (1882)  20  Ch.  D. 
705;  51  L.  J.  Ch.  917:  Bricn  v. 
SKatnioH,  (1877)  1  L.  R.  Ir.  135; 
7)y«  T.  Stoford,  (1882)  9  L.  R.  Ir. 
520;  Kaihf  t.  Addiwn,  (1882)  62 
L.  J.  Ch.  80  :  and  »up.  p.  24G,  (n). 
These  caaea  cmphaaizc  the  rulo  t}iat 
tho  whole  corrmpondenoo  muitt  be 
1o<>kr<l  at.  "  Yf>«i  mu.tt  not  at  one 
partiiular  time  draw  n  lino  anl  say, 
•  Wc  will  locik  at  tho  Icttrm  up  to 
thiA  pnint  and  find  in  them  a  c<jn> 
tract  or  not,  but  wo  will  bwk  at 
nothinjf  bejotid.'"  Per  LonlCaimx, 
4  A.C.  316. 

[j)  Ihlhnd  T.  /,>#,  (1825)  2  Sim. 
k  St.  194  ;  SmUK  t.  Surmam,  (1829) 
9  B.  *  C.  569  ;  7  L.  J.  (O.  S.)  K.  B. 
296;  Jfrytcard  r.  BornrM,  (1854)  23 
L.  T.  (O.  S.)  68  :  Ball  t.  lirtdyn, 
(1874)  22  W.  R.  652;  South  JUtton 
C«mi  Cc.  r.  UatvfU  ^  Co.,  1S98, 1  Ch. 


465  ;  67  L.  J.  Ch.  238, 

[k)  Thomas  v.  Bhekman,  (1844)  1 
Coll.  312;  and  seo  Coxclryy.  U'atU, 
(1853;  17  Jur.  172  ;  22  L.  J.  Ch. 
691  ;  Chertlfij  v.  Fuller,  (1853;  13 
C.  n.  122. 

(/)  Harrrij  v.  Facei/,  1893,  A.  C. 
652  ;  62  L.  J.  P.  C.  127.  The  diffl- 
rult  point  waa  to  decide  whether  tho 
reply  must  be  road  a»  "  Yea.  Lowest 
price,  &c.,"  in  which  case  it  would 
haro  bocn  an  offer. 

(«•}  Per  Sir  O.  .IcmcI,  M.  R..  in 
CroitUy  T.  Mni/rofk,  (1874)  IS  Eq. 
ISO,  181  ;  43L.  J.Ch.  379;  approved 
in  Itolton  Partnfri  v.  Lambert,  (1889) 
il  Cli.  I).  205;  58  L.  J.  Ch.  426; 
and  m?o  judgment  of  Lord  We«tbury 
in  Chinnoek  ▼.  .Varchioneu  of  /,7y, 
(18C5)  4  D.  J.  &  8.  646  ;  liontinrfllr. 
/r»*in*,  (1877)8  Ch.D.  70;  47  L.J. 
Ch.  758;  and  Rotttter  v.  MtlUr,  (1878) 
3  A.  C.  at  p.  1 138 ;  48  L.  J.  Ch.  10  ; 
Eadi*  T.  Addi»on,  *vp. ;  Filby  v. 
Hounull,  1896,  2  Ch.  737;  65  L.  J.  " 
Ch.  852;  North   t.    rrrrival,   1898,  2 
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terms  of  the  contract,  was  liold  not  to  Le  conditional  merely     Chap.  VI. 

o*xt.  3. 

because  it  was  sent,  with  the  consent  of  the  other  party,  to  a    

solicitor  as  instructions  for  the  preparation  of  a  more  formal 
instrument  (n).     So,  also,  the  contract  wa^  held  unconditional 
where  the  memorandum  was  headed  "  rough  draft,"  and  it 
was  admitted   hy  Loth  parties  that  they  intended  a   more 
formal  agreement  to  bo  prepared  (o).     But  if  the  stipidatiou 
as  to  a  fonnal  contract  is  a  tt-rm  of  the  assent,  leaving  it  ojien 
to  the  aecei)tor  or  his  solicitor  to  qualify  the  assent  by  special 
conditions  (which  is  always  a  question  of  construction),  then 
until  those  conditions  are  accepted,  there  is  no  final  agreement, 
such  as  the  Court  will  enforce  {]>).     Thus,  where  the  vendors 
of  land,  in  a  letter  acknowledging  the  receipt  of  an  offer  to 
purchase,   wrote    as    follows    to   the   intending   purchasers, 
"  Wliich  offer  wo  accept,  and  now  hand  you  two  copies  of 
conditions  of  sale  which  we  have  signed.     "We  will  thank  you 
to  sign  same  and  retui-u  one  of  the  copies  to  us,''  and  the 
conditions  were  of  a  special  character,  which  the  purchasers 
refused  to  assent  to,  it  was  held  that  the  acceptance  was 
simply  conditional  (q).     So,  where  an   intending   lessee,  in 
reply  to  a  letter  from  house-agents  furni:?hing  particulars  and 
terms  of  two  residences,  wrote,  ."  I  liavo  decided  on  letting 
No.  22,  Belgrave-road,  and  have  spoken  to  my  agent.  Mr.  C, 
of,  &c.,  who  will  arrange  matters  with  you,  if  you  will  put 
yourselves  in  communication  witli  hini  ;  ''  it  was  held  that 

Ch.    128;    C7    L.  J.    Ch.   3J1.      In       208;  68  L.  J.  Ch.  803 ;  69  i*.  145. 

120;  40L.  J.  C.  P.  94,  a  ca.se  coming  _^'^'     ,      -    ^    .'^         '    ,  . 

.,.,.,  ^       .         .    .  32 ;  47  L.  J.  Ch.  139 ;  Haickencortk 

within  this  claw*,  a  contract  contain-  mbop^  ci   t     -r    -.,      n 

,,,.,,.        ,  V.  Chaffrif,  (188G)  54  L.  T.  (2;   /W* 

ing  unreasonable  stipulations  havinjr  »-    i-/;    ),aoi\-nT    t   -ai  .   7;    v 

"  ,•,,.,  I  1  V.  ..></r/oM,  (1894)  1 0  L.  T.  (81 ;  i/oyrt 

been  tendered  to  the  purchaser,  and  x-      1,   ^^cr    L  r\.    "aa  ■  m     i 

,      .  ,,  ii  V.  2\oicfU,  1895,  2  Oh.  (44  ;  Gl  L.  J. 

tho   vendor   having   re-sold   on    tho  _  moaon  ci 

,     ,  ,,  ,  .  .  Ch.  (44;   ^ /<i»*  T.  AViuuoM,  (1903)  51 

refusal  of  the  purchaser  to  execute  ;        / 

,,,,,.  I    11  t,  >> .    R.    443;     U  atMH    v.    MeAllum, 

this  contract,  the  latter  WJis  held  to  ,,c.m\  87  L   T    '"J' 

bo  entitled  to  recover  his  deposit.  ^         ' 

(«)   Full  U\\  Freeman,  (1804)  9  Ves.  (9)   Crotiley  v.    .Vnyeoek,  (1874)   18 

351  ;  Mor</an  v.  Jlol/ord,  (1852)  1  Sm.  Eq.  180  ;   Iluihrll  v.  IWoel;  (1886)  63 

&  G.  101  ;  and  see  GMmn  v.  .V.  /.'.  L.  T.  860  ;  Junrt  v.  HanWt,   1891,  2 

Metr.  A't/lum,  (1817,  11  Ikav.  1  ;   17  Ch.  332  ;  63  L.  J.  Ch.  562  ;  and  iie« 

L.  J.  Ch.  5  ;   Ciird  v.  Jaffray,  (1805)  cases  citod  in  not«(w) ;  and  R\dg\tay 

1  Sch.  &  L.  374.  ▼.    Wharton,  (1857  ,  6  H.  L    C.  264, 

(«)  Gray  r.  Smith,  (1889)  43  Hi.  D.  288,  300  ;  27  L.  J.  Ch.  4G. 
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TOE  AOREEMKXT. 


Ch«p.  VI. 
tWd.S. 

A  vrtltMi 
olTrr  may  be 

■CTf^tcd  bj 

CotKiittona 

nt  mA 

wh.  ■ 

iapli'-^tir 

iiioorpi>r«tr>d 

ia  CtjX.'.rxrt 


Iher©  wns  no  contrnct  (r)  ;  so,  where  the  ogroomcnt  wns  to  tako 
a  lense,  "  subject  to  the  preparation  and  approval  of  a  formal 
contract  **  («). 

An  ofTor  in  writing  may  bo  accepted  by  i>arol,  or  by  the 
acts  of  the  otlior  party  ;  and  if  tlio  j)roposal  in  writing  is 
signed  by  the  party  charged,  and  thoro  is  a  i)arol  acceptance 
by  the  party  to  whom  it  is  made,  tlicre  is  a  sufficient  memo- 
nindum  within  the  4th  section  of  the  Statute  of  Frauds  (/). 
Mori'ovor,  verbal  acceptance  of  one  of  two  alternatives  con- 
taine<l  in  a  written  offer  is  suflieient,  provided  tlio  nceoptance 
clearly  indicates  which  offer  is  accepted  (»/).  lUit  wliero  a 
statute  requires  a  contract  to  be  in  ^^Titing  and  not  merely 
evidenced  by  ^^Titing,  which  is  all  that  is  required  by  the 
Statute  of  Frauds,  a  parol  aeeei>tance  is  not  sufiicient,  because 
the  acceptance  is  as  much  the  contract  as  is  the  offer  {x). 

It  has  been  held  that  conditions  of  sale  used  at  the  putting 
up  of  an  estate  by  auction,  cannot  be  considered  as  impliedly 
incorporate*]  with  an  unconditional  ofTer  by  letter  to  purchase 
the  property,  subsequently  made  b}-  a  person  who  attended 
the  auction  (//)  ;  but  the  case  is  different,  for  the  purpose  of 
defenco  in  Equity,  where  the  parol  negotiation  has  proceeded 
upon  the  footing  of  the  conditions  (z). 


(r)  SinMlty  r.  Dovdrtwelt,  (1874) 
L.  R.  10  C.  P.  102. 

(i)  WiMn  T.  Bull,  (1877)  7  Ch.  D. 
20;  47  L.  J.  Ch.  139  ;  Ilatrkturcrth 
T.  (hm/ry,  nSSS)  64  L.  T.  72;  55 
L.  J.  Ch.  335  ;  and  itce  Harrry  v. 
Pr%metp«l  t>f  Barnard' t  Inn,  (1881)  60 
L.  J.  Ch.  7*0  ;  and  VaU  t,/  Sralh 
C*lhfr^  lo.  \.  Furn^u,  fl87C;  45  L.  J. 
("h.  i"*"'.  An  agrrrmcnt  subject  t<>  a 
ittipulatian  that  "a  formal  rontrnrt" 
ah»ll  lx»  ^iifnM  by  tho  purrhanor 
"  whm  prrparwl "  by  the  rrndor'n 
•olicitor,  and  "  when  apprrirM  "  by 
the  purrhawr'ti  itulicitor,  rannot  bo 
rttforrrd  unlcM  the  appmral  bo 
withheld  unrmaonably  and  in  bad 
faith  :  IlartUU  r.  Grtnu,  (1874  30 
L.  T.  563  :  IfiM<«M  T.  Biuk,  (1877)  7 


Ch.  D.  683  :  47  L.  J.  Ch.  247  ;  nor 
ran  the  Dtipulation  bo  waived  by  one 
party  alone,  unlcstt  it  appears  that  it 
wan  ioHcrtcd  solely  for  his  benefit : 
HnxrktUy  v.  (hitram,  1892,  3  Ch.  ZhO  ; 
62  L.  J.  Ch.  215  ;  Lloyd  r.  Xotcell, 
1896,  2  Ch.  744  ;  64  L.  J.  Ch.  744. 

[t]  Jlnui  V.  riektlry,  (1866,  L.  R. 
1  Kx.  342;  35  L.  J.  Ex.  218;  and 
seo  n'arntr  r.  Wxlhngton,  (1866)  3 
Dr.  523;  25  L.  J.  Qi.  662. 

(m)  I^trr  T.  Kojfer,  1901,  1  Ch. 
543  ;  70  L.  J.  Ch.  395. 

(r)  Ji«  .\nr  Eberkardt  Co.,  (1889) 
43  Ch.  D.  118;  69  L.  J.  Ch.  73. 

(y)  CouUyr.  /ro/r*,  (1853;  17  Jur. 
172;  22  L.J.  Ch.  591. 

(.-)  Sec  Osilne  t.  Fotjamhe,  (1817)  8^ 
Mcr.  53. 


on?. 
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Wliore  the-  JefenJuut  wrote  at  the  foot  of  un  agreement     Chap.  yi. 

Sect.  3. 

for  an  uuderlea-se,  '*  I  have  uo  oLjeetion  to  this  agreement  -— — 

Effect  of 


1     •       c       1)  »       /*!       Effect  of 

supposing  that  there  is  nothing  unusual  in  Sir  K.  s  (the  coudititjnal 
grouml  landlord)  leases,  which  I  [iresunie  there  is  not ; "  and  **^^*^' 
then,  before  the  agreement  with  this  variation  had  been 
acceded  to  by  the  other  party,  withdrew  his  offer ;  and  it  was 
contended  that,  inasmuch  as  the  covenants  were  usual,  he  still 
remained  bound  ;  Sir  J.  Wigram,  Y.-C,  admitting  that  a 
ease  might  exist  in  which  the  distinction  between  tlie  original 
and'altcred  agreement  must  be  treated  as  plainly  nugatory, 
held,  that  the  case  before  him  could  not  be  considered  as  of 
that  character,  merely  because  the  Court  might,  upon 
argument,  decide  that  the  covenants  were  not  unusual  u/). 

In  7//^^■^rv  v.  Hunic-P'ii/nr  (b),  it  was  held  bv  the  Court  of  Approval 
Appeal,  in  accordance  with  the  opinion  expressed  by  rry,  J.,  punha^Mr's 
in  Hudson  v.  Buck  (f),  that  a  contract  to  purchase  "  subject  to  •»^"='*"'"- 
the  approval  of  the  title  by  the  purchaser's  solicitors,"  was 
conditional  on  such  approval ;  but  on  appeal  to  the  House  of 
Lords,  Lord  Cairns  was  of  a  diiferent  opinion,  although  the 
case  was  not  decided  upon  this  point  [(/).     A  contract  to  take 
a  lease,  wkich  contained  a  provision  for  the  approval  of  the 
lease  in  the  customary  manner  by  the  lessee's  solicitor,  but 
wliich  was  otherwise  unconditional,  was  held  binding,  because 
the  intention  of   the  provision  was  merely  to   prevent   the 
insertion  of  any  unusual  covenant  (c). 

An   original   ofTer,   or,   it    is    conceived,   any   subsequent  Offor  may  U 

°  .     ,       withdrnwn 

proposal  which  does  not  amount  to  a  simple  acceptance  of  the  wi.ro 
terms  of  the  other  party,  may  be  withdrawn  or  varied  ( /")  at  ac^P^"®"- 

(a)  Luea*  v.  Jamfs,   (1849)  7   Ila.       (h.  ^IT. 

410;    18  L.  J.  Ch.  329;    ITanur  v.  ^j.   ^jg-<)j  ^  ^    q   3,1  .    ^>.    j_   j 

WilUugluH,    (1856)    3    Dr.    523;    25       (^/si6. 

L.  J.  Ch.  0G2,  where  tlio  completion  ,  .   ^.-         ^  , .       ^    .       /,oos\ -» 

,  .     ^      '     ,  (e)  Chtpprr field  y .  Cartrr,  (1895)  t'l 

of  tho  contriut  was  subject  to  nfer-  ^  '         y 

enoes  being  Hnliufnotory  :    Smith   v. 

Neale     1857)   2  C.  B.  N.  S.   67  ;    26  (/)   Uonfyman  x.   Marryat,  (1857) 

L   J.'c.  P.  143.  ®  "•  ^-  ^    "-  '    '^  ^   '^   ^-  ^^^'' 

{h\   n8"8^  S  Ch    ])    670.  Chinnofk  J.  .Varrhionr**  0/ f'ly.  {IS6S) 


(r)  (1877)  7  Ch.  D.  6S3 ;    47  I.   J 


J  n   J.  &  S.  045. 
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H 

A 
to  t- 


'luaini; 


Mwib* 

viUiis 

rMMMubW 

timr. 


onv  time  boforo  it  i«  at'coptod ;  even  though  a  time  is  nnmod 
for  it»  acwptnnoe  (j;) ;  and  it  is  rovokod  by  tho  doath  or  bank- 
niptrv  of  thi'  |>n>iK>sor  Wforo  aco«'j»tanco  (A)  ;  and,  if  n-jectod, 
fithorby  on  oxprfss  refusal,  wliotlior  written  or  v»rbal  (i),  or 
a  proiK)«od  variation  cither  as  to  time  for  giving  possession,  or 
price,  or  jxayment  of  dei>08it,  or  it  is  conceived,  in  any  otlier 
particular,  it  at  ^'^s  to  bo  binding  (A),  though  a  mere 

nquest  (>>T  tho  i  "U  of  the  temis  of  an  olftT  does  not 

neoeosarily  amount  to  a  refusal,  so  as  to  entitle  tho  offeror  to 
consider  his  offer  revoked  thereby  (/)  ;  and  tlio  acceptance  of 
an  offer  nmst  \>o  piv«n  within  a  reasonable  time  (m).  Formal 
notice  of  withdrawol  is  not  necessary :  it  is  sufficient  if  tho 
person  to  whom  it  Is  made  has  actual  knowledge  («)  that  the 
I>er»on  who  mode  it  has  done  some  act  inconsistent  with  the 
oontinuanco  of  the  offer,  suih  ns  selling  tho  property  to  a  third 
person  (o). 


Parol  (rTia«oc«  Thougli  where  an  agreement  is  signed  auimo  confrahcmli, 
parr)l  evidence  is  not  admissible  to  vary  its  terms,  j'et  such 
evidence  may  1)0  admitted  to  show  that  the  siguaturo  was 


WM»  cnn- 
ditiotuil. 


(/)  Soutlrdg*  r.  Grant,  (1828)  4 
Bing.  Co3;  6  L.  J.(0.  S.)C.  P.  K.C  ; 
MartiH  T.  MttchtU,  (1820)  2  J.  &  W. 
428  ;  Lwat  r.  Jamf$,  (1849)  7  Ha. 
410;  18  L.  J.  Ch.  32»  ;  Diekimon  v. 
Dodds,  (1H76,  2  Ch.  D.  4C.3;  45  L.  J. 
Ch.  777  ;  Brutol,  ^e.  Co.  r.  Ma<ig», 
(1890)  44  Ch.  I).  61G  ;  69  L.  J.  Ch. 
472.  Sco  and  difitin^iAh  Jiramom 
T.  Sltmmfrt,  (1880)  28  W.  R.  180, 
whcrv  thcro  waa  ao  unequivocal 
acceptance  of  tho  offer,  accompanied 
by  tho  -:■  -  *—  r.t  of  i»  time  for 
■igning  • 

(A)  itfjn'  r.  .^.-rri•<J,  (1864)3Sm. 
k  O.  101  :  26  L.  J.  C^.  257. 

(>  f'anal   Co.   r.    ShfJKfld 

M.  '  T  Railw.  C.  121  ;    12 

L.J.CIj.3i6,  J/cnryman  r.  JUarryat, 
(1857,  6  H.  L.  C.  112;  2C  L.  J.  Ch. 
619. 

'X-i   RoutUdf*   T.    Grant.    nS2Ai    4 


Bing.  C53 ;  6  L.  J.  (0.  S.)  C.  P. 
1G6;  n>jd<  V.  Wrctich,  (1840)  3  Bear. 
334  ;  nonihurij  v.  Bevill,  (1842)  1 
Y.  &  C.  C.  C.  654. 

{f)  Sterrmoi  v.  McLtan,  (1880)  6 
Q.  B.  D.  346  ;  49  L.  J.  Q.  B.  701. 

(m)  Ktmitdyy.  Let,  (1817)  3  Mer. 
at  p.  454  ;  Thorubury  v.  Jierill,  (1842) 
1  Y.  &  C.  C.  C.  554,  663  ;  Wxlliam* 
v.  jr.,  (1863)  17  BcoT.  213;  and 
Bee  /birrri  t.  Fo^rltr,  ( 1 855)  4  El .  &  Bl. 
at  p.  .'il9  ;  Mfioifll  v.  Surtrr*,  (1864) 
3  Sm.  &  (}.  101  ;  25  L.  J.  Ch.  257. 

(«  Ilyrne  v.  Van  Tirnhoreti,  (1880) 
6  C.  P.  b.  344  ;  49  L.  J.  C.  P.  316  ; 
Iltnthorn  r.  Fratr,  1892,  2  Ch.  27; 
61  L.  J.  Ch.  373. 

(o;  Liekimon  r.  iJrMt,  (1876)  2 
Ch.  D.  4G3  ;  45  L.  J.  Ch.  777  ;  and 
cf.  Stcrenton  v.  McLean,  tup.  ;  Jiynte 
V.  Van  Tienhoten  if  Co.,  nip. 
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merely  conditional,  and  that  the  agreement  was  intended  to     Chap.  VI. 
operate  only  on  the  happening  of  certain  contingencies  (p).      1—1— 


Any  error,  obviously  clerical,  in   an  agreement,  will  bo  Clerical  error, 
corrected  by  the  Courts  (7). 


Section  4. 


Signature 
Lt  party 
charg-wi 
Kufiicii-ut. 
Other  party 
muiit  elect. 


(1.)    T/w  aifjna/inr. 

A  paity  signing  an  agreement  is  primd  facie  bound  by  it, 
though  it  is  not  signed  by  the  other  party  (/)  ;  but  if  only 
on9  is  bound,  ho  may,  it  seems,  require  the  other  to  signify  in 
writing  his  assent  to  or  dissent  from  the  contract ;  and  unless 
this  is  acceded  to,  he  may  himself  rescind  it  (v)  ;  and  evidence 
is  admissible  to  show  that  an  agent  intended  to  sign  in  his 
own  right  as  well  as  on  behalf  of  his  principal,  provided  that 
it  does  not  actually  contradict  the  document  (/). 

A  signature  printed,  or  stamped  (m),  instead  of  written,  or  Wliat 
by  initials  (./•)   or  mark  (y),  may  be  binding;  but   a   letter  suffi.icnt 
written  by  the  piu'chaser  on  the  vendor's  paper,  stamped  with  J^l'^  qJ 
the  vendor's  name,  will  not  bind  the  vendor  unless,  perhaps,  FrauiL*. 


(jj)  Tym  V.  CamphcU,  (1856)  6  El. 
&B1.  370;  26L.  J.  Q.B.277;  Wake 
V.  iTrtno;;,  (18G1)  7  Jut.  N.S.  710;  8 
ib.  845  ;  31  L.  J.  Ex.  451 ;  PattU  v. 
JTornilnook,  1897,  1  Ch.  25  ;  60  L.  J. 
Ch.  144. 

(7)  See  jni^on  V.  jr.,  (18:)4)  5  H. 
L.  C.  40  ;  23  L.  J.  Ch.  C97  ;  Hart  v. 
Titlk;  (1852)  2  D.  M.  &  G.  300;  18 
L.  J.  Ch.  102. 

(»•)  Sefon  v.  Slddr,  (1802)  7  Vcs. 
265  ;  2  Wh.  &  T.  L.  C.  7th  eJ.  475  ; 
Field  V.  Jiol.ind,  (1837)  1  D.  &  "Wal. 
37  ;  Sug.  14th  cd.  129  ;  I.aythoarp  v. 
Bryant,  (1830)  2  Biiig.N.C.  735 ;  6  L.J. 
N.  S.  C.  P.  217  ;  Foule  v.  Frftman, 
(1803)  9  Vca.  354  ;  Wcstrrn  v.  Russell, 
(1814)  3  V.  &  B.  187,  192  ;  Owen  v. 
Thomas,  (1834)  3  M.  &  K.  353;  3 
L.  J.  N.  8.  Ch.  206. 

(f)  Martm  v.  Mitchell,  (1820)  2  J. 
&  W.  428  ;  BOO  Lord  Ormondv.  Ander- 
son,  (1S13)  2  B.  &  B.  371  ;  and  ff'tl- 
luim>y.  jr.,  (1853)  17  Boav.213,  210. 


(/)  Youny  v.  &-hulrr,  (1883)  11  Q. 
B.  D.  651;  49L.  T.  546. 

(m)  Saimderion  v.  Jtiekson,  (1800)  2 

B.  &  P.  238 ;  3  Esp.  180  ;  Sehneida- 
V.  yonis,  (1813)  2  M.  *  S.  286; 
Jimnctt  T.  Brumjitt,   (IS07)   L.  R.  3 

C.  P.  28  ;  37  L.  J.  C.  P.  25  ;  Bey.  v. 
Copper,  (1890)  24  Q.  B.  D.  60,  533  ; 
59  L.  J.  Q.  B.  265 ;  Jones  t.  Joyner, 
(1900)  82  L.  T.  768  ;  Tourret  t. 
Cripps,  (1879)  48  L.  J.  Ch.  667; 
27  W.  R.  706:  Smith  r.  Brmtnell, 
(1888)  "VV.  N.  69. 

(r)  rhitUmore  v.  Barry,  (1808)  1 
Camp.  513;  Sweet  t.  Let,  (1842)  3 
Man.  k  G.  452;  5  Jur.  1134;  and 
BCC  Blore  v.  Sutton,  (1816,  3  Mcr. 
245  ;  Chichester  v.  Cohb,  (1866)  M 
L.  T.  N.  8.  433. 

(y)  Baker  v.  Dentny,  (1838)  7  L.J. 
N.  S.  Q.  B.  137;  2  Jur.  775;  and 
BOO  ITyde  r.  Johnton,  (1S36)  6  L.  J. 
K.  S.  C.  P.  29  :  3  So.  289. 
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it  i«  written  at  tho  vendor's  dictation  (s) ;  nnd  a  more  descrip- 
tion, though  it  satisfnetorily  identify  tho  party,  cg.f  "  your 
affoctioimte  mother,"  8uhsoribo«l  to  a  K'ttcr  addressed  to  the 
sou,  witli  Ills  name  and  address  in  full,  is  insulTicii'nt  («).  The 
Statute  of  Frauds  does  not,  it  seems,  ai)i>ly  to  a  deed  (rm). 

Tho  signature  by  a  principal  f>)  or  his  agrent  (r)  to  tho  in- 
structions for  a  telegram  may  be  a  suffKieut  signature  within 
the  statute. 

It  api»ears  that  an  agroement  is  not  the  less  liinJing  by  reason 
of  thealterat  ions  and  signature  being  in  pencil  iiisttadof  iuk(r/). 

And  a  signature  in  tho  mime  of  an  agent  will  bind  the 
principal  if  the  agency  is  establishfd  ('i  ;  but  tho  evidence  of 
tho  alleged  agent,  if  it  goes  to  impeach  the  validity  of  his 
authority,  will  be  received  with  the  most  anxious  jealousy  (/), 

The  sigiuiture  to  formal  agreements  is,  except  in  the  case  of 
the  Crown,  usually  found  at  tho  end  of  tho  document  ;  but 
the  statute  requires  only  a  siijiiimj  and  not  a  subucribing  ;  and 
the  signature  may,  as  in  the  case  of  a  letter  or  agreement  in 
the  tliird  i>erson,  bo  inserted  in  tho  beginning  or  any  other 
part  of  tho  instrument,  if  inserted  so  as,  in  effect,  to 
authenticate  the  entire  document,  and  not  to  be  exclusively 
applicable  to  particular  portions  ((j) ;  in  other  words,  if  it  is 


't]  JfuflUsby  T.  no<.k,  (1900,  W.  N. 
44;  82L.  T.  117. 

(•)  Mky  T.  S.,  181G)  3  Mcr.  2  ; 
•Dd  M«  SJk«Uon  r.  CoU,  (1858)  1  D.  k 
J.  687. 

(m)  CMtrry  v.  llrming,  (1849)  4 
Ex.  631,  636. 

(*)  Gi>4K%n  T.  Framru,  (1870)  L.  R. 
6  C.  P.  295;  39  L.  J.  C.  P.  121  ; 
UmI  «*«  n«rrry  r.  Faery,  1893,  A.  C. 
652:  62  L.  J.  P.  C.  127. 

(r(  itfDUtn*  r.  CVom,  (1871)  26 
L.  T.  804. 

«  Lueai  T.  Jamrt.  (1849)  7  Ila. 
410;  18  L.  J.  Cb.  329:  Gecry  r. 
PAyne.  (1826)  !>  B.  k  C.  2.14 ;  4  L.  J. 
(O.  8.)  K.  B.  147. 

{»)  Sec  littfnb^ttm  T.  B(l*<,H,  1900, 


2  Ch.  207  ;  CD  L.  J.  Ch.  669  : 
BowsUad  on  Ag.  I'nd  ed.  12  ;  and 
ns  to  auctioneer  being  ag^>nt  to  sign, 
tup.  p.  212. 

{/(  Ilouatil  v.  liraithxraitr,  (1812) 
1  V.  &  B.  202.  209. 

'n)  Saiinderton  v.  Jarkton,  (1800)  2 
B.  A:  P.  238;  3  E»p.  180;  Jfonton  t. 
rwrMoi/r,  (1811;  18  Ve*«.  17');  JfrtUrn 
T.  liuMirll,  (1814)  3  V.  &  B.  187  : 
OyUrif  v.  Foljambe,  {IBIG)  3  M.  r.  53  ; 
Propert  v.  Parkrr,  (1830,  1  R.  &  M. 
62.5;  DUakUyy.  Smith,  (1840)  11  Si. 
1.50;  Lohb  V.  Stanlnj,  (1844)  5  Q.  B. 
■'>74  :  13  L.  J.  Q.  B.  117  ;  stokei  v. 
Moorf,  1  Cox,  219;  Sag.  14th  cd.  135; 
F.inHM  V.  Iloarr,  1892,  1  Q.  B.  593  ;  . 
CI  L.  J.  Q   B.  470. 
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SO  placed  as  to  show  that  it  was  intended  to  relate  to,  and  that     Chap,  \^. 

Sect  4. 
it  does  in  fact  relate  to,  every  part  <»f  the  instrument  (//)  ;  and 


j\'. 


the  Ixjdr  <>f 


this  according  to  some  authorities,  though,  in  the  case  of  an  ;.k 

agreement  in  the  third  pors^^n,  a  place  is  left  for  signature  at 
the  Ixjttcm,  in  th»'  usual  way  (»') :  however,  where  the  agree- 
ment contained  the  names  of  the  parties  in  the  commenco- 
ment,  and  concluded  \sith  the  words,  "  as  witness  our  hands," 
without  ln'ing  folIowtMl  by  any  name  or  signature,  it  was 
held  that  there  was  not  n  gufTicient  signature  (/.i  ;  so  where 
A.,  "intending  to  marry  B.,  \NToto  a  paper  commencing,  "In  Where  the 
tlio  event  of  a  marriage  between  the  undermentioned  parties,  j,,^  «.<! 
the  following  conditions,  as  a  basis  for  a  marriage  settU-ment,  |!'*' 

"  fe  '   the  apn-o- 

are  mutually  agreed  upon  ;  "  and  then  followed  the  terms  of  m^^m- 
a  proposed  settlement,  but  the  name  of  neither  party  was 
signed  to  the  memorandum,  it  was  held  that  A.'s  name, 
occurring  in  particular  portions  of  the  instrument,  could  not, 
bj'  force  of  the  words  ''  undermontionod  parties"  bo  fastened 
on  to  the  introductory  words,  so  as  to  constitute  a  sufficient 
signature  (/).  The  piu'chaser's  signature  on  the  back  of  the 
printed  particulars  {>/i),  or  in  a  column  left  blank  in  them  for 
tliat  purpose,  may  be  sufficient  (/<). 

And  though  a  princiiial  or  his  agent  signs  morel  v  as  a  Party  bound 
111-01         •  "  bv  M>n>ature 

wntness,  he  may  be  bound,  if  the  signature  amounts  to  an  »-«<  witmri*: 

acknowledgment   of  the   existence  of  the  agreement ;    r.y., 

"witness  A.  B."  (o) :  but  where  a  person,  whose  formal  sig-  ^■■''-  '• 

nature  would  bind  the  vendor,  merely  attests  the  execution  wjiiii>» 

(A)  Per  Lord  Westhury,  in  Cutun  more  v.  Barry,  (1808)  ib.  513;  and  u 

T.  C,  (1867)  L.  R.  2  II.  L.  at  p.  M3  ;  to  bougrht  and  sold  goodn,  Goom  v. 

36  L.  J.  CTi.  88G  ;  Eran»  v.  Jloare,  Aflalo,  (1826)  6  B.  &  C.  117 ;  9  D.  & 

$up.  R.  148  ;  and  Sierrtrright  r.  .irefithald, 

(•)  Saunderton  y.  Jackton,  (1800)  2  (1851)    17   Q.  B.  at  p.  124  ;  20  L.  J. 

B.  &  P.  239;  3  E(«p.  180,  Q.   B.  629,  where  the  earlier  cases 

(i)  Jlubrrt   r.    Trrhmir,    (1842)    3  are  reviewed. 

Man.  &   G.  743  ;    Ilubrrt  v.   Tunifr,  [n)   Kmmerfon    v.    Ilttlit,   (1809)   2 

(1842)  4  Sc.  N.  R.  486 ;  6  Jur.  194  ;  Taun.  38. 

cf.  R.  V.  Tart,  (1859)  28  L.  J.  Q.  B.  (o)    U'rl/ord    v.    lifauly,    (1747)    3 

173:    5  Jur.  N.  S.  679.  Atk.  603;    1  V««.  »on.  6;    Col**  r. 

(J)   Caton    V.    C,    (1867)    L.    R.    2  Trrrothxck,  (1803)   9  \c*.  231,  251  ; 

H.  L.  127  ;  36  L.  J.  Ch.  886.  1   Sm.  233;    Walhc*  t.   Rof,   (1903) 

(m)  Seo  and   consider  Uod^ton  r.  1  Ir.  R.  32;  ace  Symont  r.  S.,  (1831) 

L«  Bret,  (1808)  I  Camp.  233  ;  rhilli-  6  Mad.  207. 

r.     VOL.  I,  s 


!l^' 


358 


•f 


riMl. 


Z'QflhiMVM.Jf 


A|>T>roTftl  of 
draft  •irrco* 
mrnt  rir 
foorejnujco. 
whether 
■ofBcicnt. 
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cf  tho  ogToompnt  by  tho  piirohnsor,  this  attestation  is  in- 
.t(/>).  Tho  question  whether  a  person  1ms  signed  his 
uauio,  an«l  if  J«o  for  what  ptirposo,  in  oiio  of  oviJonco,  and 
,^„v  .,;.i.,,.^  which  >\>»"^  not  contra<lI<  (  tho  docuraont  is 
ail!  '. 

A  1  uiN  I"  M..'  ci.iitraot  may,  hy  sip^^ning  a  document  sub- 
aoquont  to  that  containing  the  t«'rmB  of  tho  contract,  rocogniso 
tho  contract  in  tho  woy  requin-d  by  s,  4  of  tho  Statute  of 
Frnmli* ;  it  is  not  csi^ntial  that  tho  do<umont  containing  tho 
tvr-  '  •:' I  bo  signed  (i) ;  and  a  signature  to  a  document 
wh  litis  the  terms  of  a  contract  is  sufficient  to  satisfy 

tho  statute  though  put  n/io  intuitu  and  not  in  order  to  attest 
and  verify  the  rontract  (•«)  ;  it  is  not  a  question  of  intention, 
but  of  evidence,  under  tho  hand  of  one  of  the  parties,  that  ho 
has  ontcrtNl  into  tho  contract :  and  any  document  signed  by 
liim  and  containing  tho  terms  of  tho  contract  is  sufficient  for 
that  puri»oso  (/).  If  reliance  is  plaoc<l  on  tho  signature  of  an 
agent  whether  the  document  signed  is  a  record  of  tho  terms 
or  a  doaiment  referring  to  and  recognising  tho  document 
containing  tho  record  of  the  tonus,  all  that  it  is  necessary  to 
show  to  satisfy  the  statute  is  that  tho  agent  signing  was 
"  thereunto  lawfully  authorisctl  "  (u). 


Tho  \NTitten  approval  by  a 
ogrcoment  or  draft  conveyance 
bci-n   held   insufficient,   tho   si 

'  (p)  0«ti$Ur.  Anhtr,  {\%U)  2  A. 
4  E.  600 ;  4  L.  J.  N.  S.  K.  B. 
78.  Am  to  whether  attciting  tho 
cs«ctitioo  of  a  dci'J  U  it«clf  notice, 
M«  SofT-  Uth  rd.  7H0,  781. 

(y)  YoMmf  T.  ScAuUr,  (1883)  II 
Q.  n  P  r.:\  ■  40  L.  T.  546;  7)y«M 
T.  L.  U.  Ir.  S20; 

&i.  .  .      .     lS7f.    3  Ch.  D. 

«:  48  L-  J.  Ch.  A2«;  OnjKtht 
CycU  Cvrp.  r.  Iltimhtr  Co.,  1899,  2 
Q.  B.  414;  68  L.J.  Q.  B.  069. 

(r)  Filhp  X.  IIounMll,  1896,  2  Ch. 
737:  «6  L.  J.  Ch.  862;  GnfitK$ 
CftU  Cvrp,   T.   numhrr  Co.,   1R99,  2 


professional  agent  of  a  draft 

which  cites  the  agreement  has 

igning   being   alio   intuitu  {x)  ; 

(i.  B.  414;  08  L.  J.  (J.  B.  959. 

(»)  Griffithi  CycU  Corp.  t,  Ilumber 
Co.,  tup.  ;  and  soc  earlier  cases  in 
Jarm.  Conv.  4th  cd.  313,  314. 

(0  Rt  UoyU,  1893,  1  Ch.  84,  99; 
62  L.  J.  Ch.  182. 

(m)  GnJHtht  CycU  Corp.  v.  number 
Co.,  tup.  ;  and  cf.  JIambro  r.  Bur- 
Hand,  (1904)  2  K.  B.  10  ;  73  L.  J.  K. 
B.  669. 

(x)  Soc  Sujr.   14th  cd.    140;  Lady 
Thynney.  Earl  o/Glmg all,  (1867)  2  H. 
L.  C.  131  ;  12  Jiir.  805 ;  Urd  Towns, 
ftfnd  T.   liit/iop  of  yoncich,   (1821)  1  ^ 
Rop.  H.  *  TV.  308,  n.;  Jnckton  t. 
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tliis,   however,   was    much    qucstionod   in   another  casefy),     Chap.  vr. 


Sect.  4. 


"whieli   was   event uully  (lecideil   on  a  collatoral  point :    but 
in  a  hitor  case,  the  wTitteu  approval  of  the  draft  convey- 
ance by  the  professional  agont,  was  held  insufficient,  there 
being  no  proof  that  ho  had  his  client's  authority  to  sign  an 
agreement  (z),  and   this   is  the  true  ground  on  which  such 
cases  must  bo  decided :  the  effect  of  a  similar  njiproval  of  a 
draft  ngrecm<'nt  by  »»no  of  the  pai-ties  would   it  seems  bo 
alwn^-s  sufHcient  under  the  general  principles  above  stated  (a). 
Tlife  alteration  of  the  draft  conveyance  by  one  of  the  parties  Alteration  of 
has  been  hold  insufficient :  upon  the  case  (b)  as  reported,  it  ancc. 
does  not  appear  that  the  alterations  comprised  the  name  of 
the  i>arty  making  tliem;  and  the  only  ground  for  contending 
for   the   sufficiency  of  the   instrmuent   would   be,  that,  by 
making  the  alteration,  he  had  adopted  such  part  of  the  draft, 
including  the  name,  as  ho  had  left  unaltered.     In  ////</  v. 
Pot  fir  {(•),  there  was  a  similar  decision,  where  the  entii-e  con- 
veyance had  been  written  by  the  defendant ;  but  it  does  not 
appear  whether  the  conveyance  recited  the  agreement,  though 
such,  probably,  was  tho  case,     ^liere  the  di-aft  of  a  lease  Memorandum 
had,  in  pursuance  of  a  parol  agreement,  been  forwarded  to  dniftagroe- 
the  intended  lessee  for  perusiil,  and  he  indorsed  and  signed  a  ™'^°** 
memorandum  upon  it,  requesting  the  lessor  to  endeavour  to 
relet  the  premises,  as  it  would  bo  inconvenient  for  him  (tho 
lessee)  to  perform  his  agreement,  this  was  held  to  bo  suf- 
ficient {(i).     A  signed  engrossment  delivered  as  an  escrow  is  Escrow, 
not  sufficient  (<'). 

Oglander,  (1865)  2  II.  k  M.  472;  13  rarlfr  v.  Smith,  (1845)  1  Coll.  608  ; 

L.  T.   10;  Smith  v.    U'ebttrr,  (187C)  and  cf.  Shippry  v.  Dfrrim>H,  (1805)  5 

3Ch.  D.  49;  45  L.  J.  Ch.  628.  E«p.  190. 

(y)   Thornbunj   v.    Betill,   (1843)    1  (A)   Uatrkins   v.    IloJmet,    (1721)   1 

T.  &  C.  C.  C.  554  ;  6  Jur.  407  ;  and  P.   W.    769  ;    sco   Stoka   t.    J/eorr, 

SCO  Card  t.  Jaffray,  (1805)  2  Sch.  &  (1786)  1  Cox,  219. 

L.  374.  (f)  (1719)  Cited  1  P.  Wni*.  770. 

(--)    Fortter  t.    Rowland,    (1861)    7  (</)  Shippry    v.   D,rri*oH,    (1805)  6 

H.  &  N.  103  ;  30  L.  J,  Ex.  396.  E«»p.    190  ;  and  sco  Crai<f  r.   Flliott, 

(rt)  Sec   fup. ;    Foliyno   r.  M.Trdn,  (1885)  16  L.  R.  Ir.  257,  where  there 

(1852)   16  BcaT.   686;  22  L.  J.  Ch.  wa*  a  letter  complair--  -     ^   '  '  y  in 

602  ;    tho  point  was  formr rljr  con-  cngrowung  the  draft 

aidcrcddoabtful,  MvSug.  1 4th  cd.  1 4 1 ;  [r]  Ifcrit:  r.  KnotcUn.    i  -  .■•    W.  N. 

Doty.  Fedgriph,  (1830)  4  C,  &  P.  312  ;  40,  83. 
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Vf  A  contract  l»y  o  coriKiration  npgregato  must,  an  a  gonoral 

rule,  bo  under  thoir  wnimou  »<«al  («/)  :    but,  by  the  Com- 
•        -s  Cons- tliilutiou  Act,  1S|.'>,  any  rontriut  entered 
..  i-  ...ilf  of  a  r  )n»i»any  i-oming  within  the  i)roviMon8  of 
Art,  and  whi<*h,  if  made  between  jirivato  jwrBons,  would 
rv4|uire  to  be  in  writing,  and  to  be  signed  by  the  parties  to 
b©  ••hargo<l  thert'witlj,  n»ay  bo  made,  varied,  or  dif»cliarg»'d  in 
writing,  Bigutnl  by  any  two  of   the   dirottors  (//)  :    and  tljo 
samt*  nih'.H  which  apply  to  an  original  contract  aj^ply  to  any 
rariation  or  alteration  of  it  («).     In  cases  whicli  fall  witliin 
thr  '   ruh«,  the  omission  of  tlio  common  seal  ]»rocludo8 

the  '  ;..,  -  ,  while  the  contract  is  still  executory,  from  suing, 
■«  it  relieves  them  froni  being  sued,  upon  it  (/).  And  it  haa 
been  held  (/)  that  where  the  unsealed  contract  is  of  such  a 
nattire  aa  to  l>o  specifically  enforceable,  and  there  has  been 
part  jHjrfonnani-e  under  circumstances  which  render  the 
doctrine  of  part  performance  applicable,  specific  performance 
may  Ijo  enforced  against  the  corporation.  l>ut  this  j)rinciple, 
th".  '  '  •••]uently  recognized  by  the  C<»urt  below  in  Jfunt 
V.   't  /    L(M'{1  Jio'in/ (m),  was  doubted  in  the  Court  of 

Api>cal  («)  ;  and  it  is  conceived  not  without  reason  ;  for  the 


y/  S.-.-  Mayor  of  I.ttdLtc  r.  VharlloH, 
(1810,  6  M.  A:  W.  815  ;  10  L.  J.  N.  S. 
Ex.  lb  ;  Copt  f,  Tkamfi  Jlarett  Co., 
(1M9)  3  Ex.  841  :  18  L.  J.  Ex.  3t5 ; 
DtffU  r.  London  and  BtatJiieall  R.  Co., 
(m.w  n  Ex.  442  :  10  L.  J.  Ex.  308  ; 
.'  Kamplon  Watrr- 

i  X.  137;  20  L.J. 
tx.  ll/J;  Jark*on  T.  .V.  W.  R.  Co., 
(184Sj  1  n.  k  Tw.  75;  18  L.  J.  Ch. 
91 ;  Crmmptom  r.  FVnM,  (1872)  7  Ch. 
663:  41  L.  J.  Ch.  817;  Ktddrr- 
mtHMttr  CTp.  T.  JUrdtcuk,  (1873) 
L.  R.  9  Ex.  13;  43  L.  J.  Ex.  0; 
jttuttm  T.  Gm*rdtmm»  of  Jttihnat  Grfm, 
(1874 J  L.R.9C.  P.  91;  43L.J.C.  P. 
100  :  Ii0ri/ord  Vmion  r.  Tr%<ktlt, 
(1888  59  L.  T.  7.'.4 ;  affd.  5  T.  L.  R. 
619;  Oxford  Corp.  t.  Croxr,  1S93, 
3  Ch,  635  ;  69  L.  T.  228. 

(A)  8.  97 ;  M«  Low  t.  L.  ^  >'.  If. 
Jt.  C:,  (IW2)  18  Q.  B.  632;  21  L.  J. 


Q.  B.  30 1.  Sco  8.  41,  and  aa  to 
companies  incorporated  under  tho 
CompanJca  Act,  18G2,  rco  s.  37  of 
the  Companien  Act,  1867. 

{{)  Jniliamtv.  CheiterR.  Co.,  (1861) 
15  Jut.  828. 

(X)  Copper  J/i«#r*'  Co.  v.  For, 
(1851)  in  Q.  B.  229  ;  20  L.  J. 
Q.  B.  174;  Start  v.  U'tst  Mfr$ey 
Sch.  Bd.,  (1893)  15  T.  L.  R.  442; 
63  J.  P.  440. 

([)  Slrrrrui't  Ifoip.  v.  Ihjat,  (1864) 
15  Ir.  Ch.  R.  405;  10  L.  T.  882; 
Crook  T.  Corp.  of  Sfofurd,  ( 1 87 1 )  6  Ch. 
661  ;  19  W.  R.  938 ;  Kiddtrmin. 
Iter  Corp.  t.  Harduick,  tup. ;  and 
•CO  \nf.  p.  1039. 

(m)  (1878)  3  C.  P.  D.  208,  214 ;  47 
L.  J.  C.  P.  640. 

("',  (1879;  4  C.  P.  D.  48;  48  L.  J. " 
C.  P.  207. 
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• 
doctrino  of  part  perfonnanoo  only  allows  evidence  to  be  given     Chap.  vi. 

of  what  the  contract  between  the  parties  was,  and  does  not         ^^'*' 

apply   where   there  is   no   contract,  e.g.,  in  the   case  of  a 

nullity  (o).  It  is  clear  at  least  that  when  Bcalin^,'  h  made 
obligatory  under  an  Act  of  rarliament,  e.fj.,  under  the  Tublic 
Health  Act,  187o,  the  doctrino  of  part  performance  is  in- 
applicable {jj).  Apparently,  a  contract  under  seal  will,  in  a 
l>ropcr  case,  be  presumed  when  the  consiilcration  is  executed, 
fur  it  has  been  held  that  a  corporation  may  bo  made  liable  at 
la\v  for  use  and  occupation  (g).  It  would  seem  to  follow  from 
this  that  even  where  there  is  an  express  contract  which  is 
void  for  want  of  a  seal,  and  the  corporation  have  taken  a 
benefit  under  it,  thoy  may  be  made  liable  on  any  contract 
whieh  the  law  will  imj.ly.  AVhere  the  validity  of  the  contract 
depends  upon  whether  a  fonnality  of  internal  management 
(r.f/.,  the  passing  of  a  resolution)  has  been  complied  with,  a 
sti-anger  dealing  with  the  corporation  has  a  right  to  assume 
such  compliance  (r).  But  this  doctrine  can  only  apply  where 
the  transaction,  though  it  may  be  ultra  n'rcs  the  directors  or 
ngcnt,  is  infra  n'rcs  the  coii^oration. 


Any  alteration  made  by  either  party  in  a  material  part  of  Alteration  or 
a  written  contract,  without   tiie^  consent   of  the  other  party,  T^^ml^-uu^ 
destroys  the  rights  under  the  contract  of  the  party  making 
the  alteration  (s)  :  but  an  alteration  made  with  consent  is 


(o)  See  Britain  v.  Rouittr,  (1879)  1 1  (1866)  6  E.  &  B.  327 ;  25  L.  J.  Q.  B. 

Q.  B.  D.    123.  132:     18  L.   J.  Ex.  317:  Maho„y  v.    F,ut  llol^ord  Co., 

362  :   Yoioip  V.  Ltamington  ' .}f,ti/oro/),  (1875)  L.   R.  7  H.  L.  809  ;   33  L.  T. 

(1883)  8  A.  C.  48;  52   L.  J.   Q.   B.  383;     (0,0,1,/   0/  Gloucctrr  Bank  x. 

713.     And  SCO  $up.  p.  221,  n.  {k)  ;  Jtudry  Mrrtfiyr  Co.,  1895,  I  Ch.  629  ; 

and  inf.  p.  1038.  64  L.  J.  Ch.  461. 

(p)    Yu,n,g   V.    Zfdininfflott    {Mayor  («)  rotcflt  v.  Dirrtt,  (1812)  15  Ea. 

of),  $up.,aTp^To\\nf:  l[,i»t\.U'imbU-  29;    DaridiOH   r.    Cooper,    (1844}    13 

doH,    (1879)   4    C.    P.   I).    48,    Local  M.   4:  W.  343:   13  L.  J.   Ex.   276; 

Board.  JUollftt  v.  Warkn-barth,  (1848)  5  C.  B. 

(7)  F,„l,„j  V.  //.  S(  K.  li.  Co.,{\ 852)  181;   1 7  L.  J.  C.  P.  4 7  :  bm  to  the etfrct 

21   L.  J.   Ex.117;   7  Ry.   Ca.  449;  of  filling  up  the  blaiilw  in  a  d«>d  after 

Zoi/vr  T.  /,.  ^  K.  W.  It.  Co.,  (1852)  18  exwution  by  one  of  the  particM,  noo 

Q.  B.  632  :  17  Jur.  375.    Sec  I.au-ford  Adsfttt  v.  Ih,t$,  (1863)  33  Bear.  62  : 

T.  BilUiifay  R.  D.  C,  1903,  1  K.  P.  9Jur.  N.  S.  1063.    As  to  the  admifwi- 

772;  72  L.  J.  K.  B.  654.  Mlity  of  such  an  altcrt'd  contract  to 

(r)  JRoyal  BrUitM  Bank  y.  Turqiiand,  show  what  the  tcnna  were,  see  Emrlof 
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Clup.  Vf.     binding ;  and  thongh  luual  to  nuthenticato  such  alteration 
*  bv  »ipi:it»iro  or  initials  in  tho  mnrpin,  it  docs  not  8«K?ra  to  be 


■   •  '■   •       ♦  ary  \t)  :  and  it  has  been  hold  that  a  niomo- 

1   arnvsa  the  face  of  tho   sipnod  ajj^^'oment, 

correcting  an  error  in  ono  of  its  termc,  binds   tho   writer 

though  not  signed  by  him  ;  and  that  tho  agreement  thus 

corrvcted  is  valid  under  tho  Statute  of  Frauds  (m). 

5.  (5.)   T^ie  stamps. 

AMioitMmf        Tlie  ngreement,  if  under  seal,  is  a  deed,  and  chargeable 
y,^'^  with  duty  as  such  {x)  ;  if  not  under  seal,  and  tho  subject- 

matter  is  not  of  the  value  of  £o  (y  ,  no  duty  is  j>ayablo  ;  and 
if,  on  a  sale  by  auction,  tho  same  person  buys  several  lots,  a 
distinct  contract  arises  for  each  lot ;  and  whatever  may  be 
the  aggregate  amount,  no  stamp  is  required  for  any  lot  which 
Bcparntely  sells  for  less  than  £0  (2).  If  the  purchase-money 
exceeds  £0,  a  0*1.  stamp  duty  is  payable  (f/),  which  may  bo 
dcnotetl  by  an  adhesive  stamp,  which  is  to  be  cancelled  by  tho 
person  by  whom  the  agreement  is  first  executed  (4) ;  this  may, 
in  prnctii-e,  without  payment  of  a  penalty,  be  aflixrcl  within 
fourt'X'U  days  after  execution;  after  that  time  a  £10  penalty 
becomes  payable  (r).  The  Inland  Revenue  have  notified 
their  intention  not  to  remit  the  penalty  in  future  within  four- 
t^'on  days  if  the  contract  contains  a  condition  restricting  tho 
purchaser  from  objecting  to  any  document  enacted  jirior  to 
ICth  May,  1888, being  unstamped  or  insufficiently  stamped  (rf). 

Fmlmuntlh  T.  Roh^t,  (1841)   9  M.  &  Stump  Art,  1891,  Sch.  1. 
W.  469:   n   L.  J.   N.  8.   Y.x.  180;  (.)  EmmerAon   v.   Hfrlit,    (1809)    2 

/".//«*>»  T.  LueUry.  (1876)  L.  R.  10  Taun.    38;    Hoot,   v.    Lord  Domur, 

E«.  330:  44  L.  J.  Ex.  ISO.  (1832)  4  B.  &  Ad.  77  ;    1  N.  &  M. 

rd  I'nion  T.   Trxfkttt,  ggy 

764:  mffd.  .',  T.  L.  R.  ^^^  g  ^^^^  ^^^     ^^^   j      ^^ 

of  the  parUcn  waji  a       c,   \'-  ..         <  e  i  i  •  »     i 

»  23    >  irt.  c.   15,  under  which  there 

'    (.,    AW*    T.    Go^p.r,:,   (1852)   7       ''"  '/"f^'  ^T^t*""  t"'V°' 

Ex.  86-2 ;  21 L.  J.  Ex  27i.         ;;;;j '''''  '^""^  "^^^-^  ^«  ^ 

(x)    See    Xt-hntton    r.    Drybrouyh, 

(1795)  6  T.  R.  317.  <*^  '**'*"'?  ^<=*'  ^^^^'  "•  22. 

(yi  See  L%dduird  r.  GaU,  (1850)  4  ('')  ■^*-  "•  1^  (!)• 

Ex.  816:    19  L.  J.  Ex.  160:    and  {(f]  See  (1900)  44  Sol.  J.  657. 
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A  contract  hy  the  trustee  of  a  Lauki-upt  for  the  sale  of     ciiap.  vi. 
his  real   estate,   is   exempt   from    stamp   duty  (r) ;    so   are  — *"' "  '— — 
agreemeuts  under  the  Acts  for  promotiug  the  residences  of  c:^ption. 
the  Parochial  Clergy,  the  Church  Building,  Poor  Law,  and 
Tithe  Commutation  Acts,  and  the  Copyhold  Act,  1894,  and 
agreements  entered  into  by  the  Commissioners  of  Woods  and 
Forests  (./'). 

There  must,  in  general,  be  distinct  stamps  for  each  distinct  Soveml 
contract ;  thus,  where  a  person  pui'chases  several  lots  at  an  requiite. 
auction,  the  agreement  must  bear  a  stamp  in  respect  of  each 
lot  for  which  the  purchase-money  exceeds  £0  («/).  Upon  a 
purchase  from  persons  having  separate  interests  in  an  estate 
{<\f/.,  tenants  in  common,  or  tenant  for  life  and  remainder- 
man), the  agi'eement  is  usually  worded  so  as  to  be  a  contract 
for  the  entire  estate,  when  it  is  subject  only  to  single  duty ; 
but  if,  on  the  contrary,  it  were  so  worded  as  to  amount  to 
separate  contracts  with  the  several  vendors  for  their  separate 
interests  in  the  property,  so  as  to  give  to  each  vendor  a  riglit 
to  enforce  the  agreement  in  respect  of  his  own  particular 
interest,  it  is  conceived  that  separate  stamps  would  be 
requisite  (//). 

If  the  agreement  is  not  stamped,  and  is  subsequently  lost,  Los^  ^f 

UIi^taln]xxl 

or  destroyed  by  the  fraudulent  act  of  the  party  chargeable  a^rroemcnt, 
thereon,  the  Court  can  give  no  relief  unless  the  plaintiff  can  '^  ^^^  • 
procure  a  copy ;  the  defendant,  if  he  has  a  copy,  will  be 
ordered  to  produce  it  for  the  purpose  of  its  being  stamped  (/) ; 

(e)  Bankruptcy  Act,  1SS3,  s.  lit.        ri„g(on,  (1848)  5  C.  B.  635  ;  17  L.  J. 

(/)  Seo  Highmoro,   2nd  ed.  298       c.  P.  117. 

et  *eq.,  and   exemptions  under  tho  ,,«  c„   ot  _,       a   *     lont  i- 

.     *  ,      ,.         •      o  u    ,      *  *i  ('')  ®**   Stamp  Act,    1891,  p.  C  ; 

vanous  headings  in  Sch.  1   of  tho      ^^^  ^    j,.^^,^^,^^  ^,g3      j^  ^,  ^   3^j . 

Stamp  Act,  1891.  23  L   J   C.  P.  57. 

{jf)    Seo   Stamp  Act,    1891,    b.    4. 
Janifx  V.  Shorr,  (1S16)  1  Stark.  42G  ;  (')  See  Foicle  v.  Frrrman,  (1804;  9 

)r,itl,ny\.  Ilurwood,  (1848)    12  Jur.  ^'*^-  at  p.  354;  Sug.   Nth  od.  144; 

48.     But  a  lease  is  not  subject  to  an  ^""*>W  v.  C«//rry,  (1829)  5  Bing. 

ogreoment   stamp,   in   re.-qx'ct   of  it  418;    7   L.  J.    (O.  S.)  C.    P.    158; 

reserving  an  option  of  purchaj»e  to  -^'""'  ^-    Oniiotid,  (1847)   1  De  G.  & 

tho    lessee.       Worthingt^n   v.    War-  S.  428  ;  11  Jur,  065. 
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I 


ft-  1  :.  •  ^M^an  that  a  cojjy  may  bo  mode  from  recollection,  if 
t  -.M««  can  hwi>ar  to  the  precise  terms,  and  not  merely 

the  gt'iioral  tenor  of  the  instnimont  (A)  :  and  tlie  Courts  will, 
in  th<<  aWnco  «»f  cinumstances  inducing  a  su]»i»osition  to  the 
contrary,  pn'sumo  that  a  l«>.st  instrument  was  duly  stamped  (/) ; 
and  may  (//i)  admit  unstamped  or  insufTieiently  stamped 
in*tnmients  in  evidence  upon  pa^-mont  in  Court  of  the  unpaid 
duty,  a  penalty  of  £10,  and  a  furtluT  sum  of  £1.  And 
though  s.  11  of  the  Stamp  Act,  ISfU,  provides  that  an  un- 
stamped document  shall  not,  except  in  criminal  proceedings, 
bo  given  in  evidence  for  any  purpose  whatever,  in  practice  it 
is  admittM  on  the  undertaking  of  the  solicitor  that  it  shall  be 
stamped  («). 

And  8.  117  of  the  Stamp  Act,  1891,  enacts  that  every 

. !!tion   of   sale   precluding  objections   on   the  ground  of 

:■  o  or  insufficiency  of  stamp  on  any  instrument,  executed 
after  the  IGth  May,  1888,  and  every  agreement  for  assuming 
liability  on  account  of  absence  or  insufficiency  of  stamp  on 
any  such  instrument,  or  indemnity  against  such  liability, 
abecuce  or  insufficiency,  shall  be  void  (o). 


8wikH>6. 
AirraniMnUi 


(6.)  Illegal  agreements. 

As  a  general  nde,  an  agreement  cannot  be  enforced  which 
is  entered  into  for  an  illegal  purpose  {}>)  ;  or  has  a  tendency 
to  promote  an  unlawful  act  (y),  or  affect  the  course  of 
justice  (r) ;  or  is  contrary  to  the  policy  of  the  law;  as,  e.g., 


{k,  Sm,th  T.  HfHl^y,  (1844;  1  Ph. 
391;  13L.  J.  Ch.  221. 

{t  Scr  c«»««  nfpiTpd  to  in  la*t  two 
Bote*,  and  Hart  ▼.  //.,  (1841)  1  Ha. 
1  ;  11  L.  J.  N.  8.  CTi.  9  ;  Croirthfr 
r.  &/MNMU,  (1848,  6  C.  B.  768  ;  18 
L.  J.  C.  P.  »2  ;  CIctmadfW  T.  Carrfl, 
(18*6)  18  C.  B.  38  :  2h  L.  J.  C.  P. 
216  :  and  ace  in/,  p.  364. 

(m)  Stamp  Act.  l^C'l,  r.  14. 

(h)  Rt  C«olf*rdU  GoU/UUj.  I'CiO. 
1  Cb.  476;  69  L.  J.  Ch.  215. 


(o)  See  Coleman  v.  C,  (1898)  79 
L.  T.  66,  where  the  purchaaer  of 
property  sold  subject  to  all  tenancies 
wn.H  held  entitled  t'j  have  a^rrccmenta 
staniiMxl  at  the  vendor's  expcnae. 

{p)  Sec  inf.  pp.  1015,  1054  rt  $eq. 

(7)  Egrrton  v.  Lord  Brotrnlotr, 
(1853)  4  H.  L.  C.  1 ;  23  L.  J.  Ch. 
34  s ;  and  see  IliUon  t.  Ecker$Uy, 
(18.56;  6  E.  &  B.  47 ;  25  L.  J.  Q.  B. 
199. 

(r)  lAmnd  v.  Grimicad^,  (1888)  39 
Ch.  D.  605;  57  L.  J.  Ch.  725. 
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W'licre    an    ante-nuptiul    settlement    contemplates   a   future     Chap.  vi. 

separation  of  husband  and  wife  (v)  :  and  if  the  illfgal  agree-         *^  '   ' 

ment  is  to  bo  performed  in  this  country,  it  is  immaterial  that 

it  was  entered  into  in  a  country  where  it  would  have  been 

considered   valid  (/).      And   there    are    certain    agreements  Sule  of  pre- 

"which  the  Legislature  has  pronounced  to  be,  in  their  own     °"     '  '^' 

nature,  illegal.     The  Statute  32  lien.  8,  c.  i)  (u),  declared  it 

to  bo  unlawful  to  buy  or  sell  any  pretenced  right  or  title  to 

any   lauds   or   hereditaments,   unless    the   vendors   or  their 

ancestors,   or   the   persons    through   whom    the    claim   was 

derived,  had  been  in  possession  of  the  property,  or  of  the 

reversion  or  remainder  thereof,  or  taken  the  rents  or  profits 

thereof,  within   a  year  before  the   sale;    but   this   did  not 

prevent   the  purchase  of  a  pretenced  title  by  a  person  in 

lawful  possession  of  the  rents  and  profits  (./•).     Formerly  a 

right  of  re-entry,  if  dealt  with  other^\ase  than  by  way  of 

release   to   the   person   in    possession  {//),   came   within   the 

statute  as  a  pretenced  title ;  but  by  the  Ileal  Property  Act, 

1845,  s.  6,  which  came  into  force  on  the  2ud  Oct.,  1815, 

a  right  or  title,  good  in  fact,  ceased  to  be  a  "  j^retenced  " 

title  merely  because  it  was  a  right  of  re-entry  (z),  and  was 

made  disposable  of  by  deed :  and  the  onus  was  thrown  upon 

the  plaintiff  to  show,  not  only  that  the  title  was  bad,  but 

also  that  the   purchaser   knew   it   to   bo    ''pretenced,"    i.e. 

fictitious ;    and   this   onus  was  not  discharged   by  showing 

merely  that  the  right  purchased  was  in  fact  barred  by  the 

Statute  of  Limitations  at  the  date  of  the  contract  (r/)  ;  s.  2  of 

the  Act  32  lien.   8,   c.   0,  has  now  been   repealed   by   the 

L.  T.  Act,   18U7,  s.    11,  with  a  view,  it    seems,  as  regards 

registered  land,  to  enable  a  right  of  re-entry  to  pass  by  re^-is- 

tered  disposition  not  executed  under  seal  (h) :  the  fact  of  the 

(»)  //.  V.  »'.,  (185G)  3  K.  &  J.  382  ;  51  L.  J.  Q.  B.  438  ;  Knnifd,/  v.  Zyr//, 

cf.   Ji'-    Hnpe  Juhnstoiir,    1901,1    Cli.  (1885)  15  Q.  B.  D.  491 ;   53L.T.  466. 

470  ;   73  L.  J.  Ch.  321.  (j-)  See  8.  4. 

(0  Gnll  V.    Levy,   (1864)    10  Jur.  (./)  Ih. 

N.  S.  210  ;   12  W.  R.  378.  ("-)  J,„ki„s  v.  Jams,  sup. 

(m)  See   «.    2  ;     and    Partridge   t.  («)   Krtinof;/  v.  Lt/rll,  (1885)  15  Q. 

Strange,  (1553)  Plow.  77,  88  ;  Jnikins  B.  D.  491  ;  53  L.  T.  400. 

V.   Jones,   (1882)   9   Q.   B.  D.   128;  (A)  Sco  Cherry  and  M;irijf old.  L.  T. 
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f-       ••'      -  — _^    '  ''^  ;  soclion  being  nmdo  gonoral  does  not,  it  is  con- 

th<'  illogiility  of  a  wilo  within  the  meaning  of 

tho  ntvtion,  whitli   was  mert«ly  declaratory  of  tlio  common 

Uw  (r>,  \m\.  it  aln.lishes  tho  penalty  thereby  imposed,  which 

--  ■     -      •    -Mo   only   within    a    year   of    tho    offence  {d). 

abo    prohibits    champerty    and   maintenance, 

DWwffitiocM     and  agreomenta  may  bo  illegal   on  that    ground.      "NVhero 

Lo."   "         v.,    j>«>i»e88c<l    of    a    term    of    years,    died    in    1828,   and 

■f^  '■     .         . .......  1  jimi  occupied  until  1811,  when  A.'s  next  of 

■•*«*«»">«•.    ;.  IS  of  administration  and  sold  and  assigned 

tho  term,  tho  assignment  was  held  to  be  void  (<•) :  and  tho  Act 
was  hold  to  extend  to  a  lease  under  a  prctenced  title  (./")  ; 
and  to  the  assignment  of  the  mere  right  to  bring  an  action  to 
Bot  asiilo  a  previous  voidable  conveyance  {(j)  ;  and  to  tho 
purchase  of  an  estate  for  the  purpose  of  acquiring  the  right 
to  imiHa<h  some  pre^-ious  arrangement  afTccting  the  pro- 
perty (//» ;  and  to  an  agreement  that  the  attoniey  should,  in 
lieu  of  costs,  have  a  share  of  the  estate  recovered  for  his 
client  (0  ;  and  a  fortiori,  to  an  agreement  that,  in  addition  to 
his  legal  costs,  he  should  have  a  definite  portion  of  the  estate; 
or  a  sum  proportionate  to  the  value  recovered  (/.) ;  and  any 
absf»luto  purchase  by  tho  attorney  of  tho  subject-matter  of 
tho  suit  pendente  lite  is  void  (/)  if  made  while  acting  for  the 

Act»,   1899,  note*  to  b.  11  of  L.  T.  dispose  of  a  ri^ht  of  action  belonging 

Act,    1897;  and  nco   Real  Property  to  the   bankrupt,   even    though  tho 

Act,  1815,  •.  6,  imj.  p.  263.  latter  could  not  himself  so  deal  with 

(<■;  Be*  ji. '  *    f  Tyndal.  C.  J.,  it,80o.<f«-^a/v. /.rtif*6/<,(1880)  15Ch.D. 

in  Am  v.;  IC.  B.  717;  426  ;  16i*.  121 ;  28  W.R.763;  &«yv. 

14  L.  J.  C.  r.  :U7.  Churc/nll,  (1888)  40  Ch.  D.  481 ;  68 

''T  32  Hen.  8,  o.  9,  s.  6.  L.  J.  Ch.  315.     See  also  Iloicard  y. 

v.   F.rant,    $up.  ;    Marqui*  FnuMhawf,  1895,  2  Ch.  681,  689;  64 

/T.  Lord  '•',   '    T.  'I«21)  4  L.  J.  Qi.  606. 
!       .  .  andtcc  WV</t                    ^11)  (h)  Le  llogh(ou  v.  Monry,  (1867)  2 

:-  V.-i.  120:  /J-ri/T,  ^14)  Ch.  164  ;  15  W.  R.  214. 

2  B.  *  B.  517  ;  Mcort  t.  Crwrf,  (1838)  ^^  ^^^,^^  ^   2;/oyrf,  (1857)  3  Jur. 

1   D.  k  Wd.  621  :  RM  T.  Dorrian,  jj   g    jgg  ;  ece  Solicitors  Act,  1870. 
(1877)  11  I.  R.  C.  L.  292. 

(/)  Iluthm,  T.  Undtr,  (1807)  G.  (*^  -t-r/*  v.  Ihpxcood,  (1861)  7  Jur. 


Coop.  31. 


N.  8.   775;   30  L.  J.  C.  P.  217; 


(y)  rn>»Hr  T.    Edmonds,    (1835)    1  J<"»"  ^-  ^err,  (1888)  40  Ch.  D.  419  ; 

T.    *   C.   4«1  ;    Kro^h   T.   }['r,rath,  ^8  L.  J.  Ch.  355. 

;i»>'     5   L.  R.  Ir.    478.     As  to  tho  (0  <S'i"';»*om  v.  Zam*,  (1857)  17  C.  B. 

right  of  a  tnutco  in  bankruptcy  to  603;  25  L.  J.  C.  P.  113. 
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party  to  the  suit  (in) ;  but  he  may  take  security  for  his  costs     Cliap.  VI. 

on  tlio  suLject-matter  of  the  action  (/<).     Tlie  Act,  however,  — — 

,  ,     .    .         .   ^Tiat  are  not 

(lui  not  extentl  to  an  assignment  of  a  purchaser  s  interest  void. 

under  the  agreement  for  sale  (o)  ;  nor  to  an  agreement  to 
sell  an  estate  in  the  event  of  the  party  becoming  seised 
of  it  under  the  -will  of  the  liWng  owner  {j>)  ;  nor  to  an 
assignment  of  the  subject-matter  of  an  action  (7)  ;  even 
though  the  assignees  were  mere  volunteers  (r) ;  nor  to  a 
security  on  the  subject-matter  of  a  suit  (•>>■).  It  was,  however, 
held  that  whore  the  assignment  contains  an  indemnity  from 
the  purchaser  to  the  vendor  against  the  costs  incurred,  or  to 
be  incurred,  in  the  suit,  the  transaction  savoured  of  cham- 
perty {f)  ;  but  this  distinction  has  not  been  followed ;  thus, 
where  annuities  were  sold  pending  a  suit  which  related  to 
them,  and  the  vendors  took  an  indemnity  against  past  and 
future  costs,  it  was  held  that  the  sale  was  not  affected  by  the 
laws  relating  to  champerty  (»).  Nor  did  the  Act  apply  if 
the  pmvhaser  had  a  previous  common  interest  in  the  event 
of  the  action  :  as  in  the  case  of  a  purchase,  by  a  second  mort- 
gagee, of  the  interest  of  the  first  mortgagee,  duiing  an  action 
in  which  the  mortgaged  property  was  claimed  under  a  para- 
mount title  (./•)  ;  nor  where  parties,  having  a  common  interest, 
entered  into  an  arrangement  respecting  the  litigation   for 

(»i)  Baiin  V.  Frecthtj,  (1S90)  24  Q.  Eq.  337 ;  35  L.  J.  Ch.  371 ;  but  see 

B.  D.  519  ;  59  L.  J.  Q.  B.  318.  comments  on   this  case  in  RM  v. 

(n)   Simpson   v.    Lamb,   sup.;   and  -Donia,,,  (1877)  11   I.  R.  C.  L.  292; 

see     Jf'ood     V.    Douiies,    (1811)     13  an<i  ^'^'^^^  ▼.  M'Grath,  (1880)  5  L. 

Ves.  120.  ^-  Ir.  51G. 

{0)    Wood  V.   GriffUh,  (1S5G)  I  Sw.       ^  ^'\  ^i,'"''''-*'"'  ^'  ^'"^'"''J^''  (^^^O)  E. 

Kr     Q        14.1,    A  \-r         A        ,v        B.  &  E.  806,  819;  29  L.  J.  Q.  B. 
56;  Sug.  14ln  od.  JoG ;   and  see  tho  '         '  ^ 

Real  Property  Act,  1845,  s.  6.  ^-^' 

^      •'  ^    _  U)  U.irrington  v.    Long,    (1834)    2 

(;>)   Cook  V.  Fuld,  (1850)  15  Q.  B.       ^^\  >^   ^     /^^       ^^^   ^'    ^^     >^ 

460;  19  L.  J.  Q.  B.  441.  ,,r.  ,  .  *i.- 

>>  igram  s  comments  on  this  case  ; 

(q)  Uarrhiglon    v.  Long,   (1834)  2  Jl,o,Or  v.    Daniel,  (1S45)   4  Ha.  at 

M.   &  K.  690 ;  SCO  Mart^fn  v.  M>ic-  p,  430  ;   14  L.  J.  Ch.  at  p.  202. 

tiamara,  (1843)  2  Con.  &  L.  541  ;  4  („)  Knight  v.  Bowgrr,  (1857)  2  D. 

D.  &  War.  411  ;    Scullg  v.  Drhng,  &J.  401;  20  L.J.  Ch.  709;  27  i*.  520. 

(1840)  2  Ir.  Eq.  R.  379;    (V/.//  v.  ^y,   HunUr  v.  Danifl,  (1845)  4  Ha. 

Taylor,  (1851)  15  Bcav.  117;  21  L.  420;  H    L.    J.   Hi.    194;    and   soo 

J.  Ch.  545.  Guy  t.   Churchill,  (1888)  40  Ch.  D. 

(r)  Dickinson  v.  Burrdl  (1866)   1  481  ;  58  L.  J.  Ch.  345. 
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Ck«|>.  VI.  securinf^  it  (y)  ;  nor  whcro  the  agreement  eontninod  no  stipuln- 
— —  tiou  for  tho  conimcncoment  of  a  suit,  and  no  suit  was  pend- 
ing (•) ;  nor  to  an  agreement  to  enoble  the  purchaser  of  an  estate 
to  recover  for  rent  due,  or  injury  <lono  to  tlie  property  prior 
to  the  purchase  (a)  ;  nor  to  a  conveynnco  to  a  reversioner  or 
remain<l»'mion,  with  a  view  to  strengthen  his  estate  (6)  ;  nor 
to  casos  where  the  right  purchase<l  wns  originally  clear,  but 
tho  litigation  n-sulted  from  circumstances  subsequently 
arising  or  subsequently  known  (r). 

Chuafmij.  An  ogreement  in  respect  to  a  reversion  may  bo  so  framed 

as  to  bo  impeachable  as  savouring  of  champerty  (^/).  A 
plaint i if,  who  has  an  original  title  not  founded  on  champerty, 
is  not  disqualified  to  sustain  the  suit  by  reason  of  his  having 
made  on  improper  bargain  with  his  solicitor  as  to  the  mode  of 
his  remuneration  (r).  An  agreement  to  give  information  on 
the  terms  of  receiving  a  share  of  tho  jiroporty  to  be  recovered 
is  void  for  chami>erty  if  tho  person  agreeing  to  give  the 
information  als<j  agrees  to  actively  assist  in  its  recovery  (/). 

'  t  Under  the  lieal  Property  Act,  iS-lo,  s.  6,  which  takes  effect 

from  the  1st  Oct.,  1845,  a  contingent,  an  executory,  and  a 
future  interest,  and  a  possibility  coupled  with  an  interest,  in 
ony  tenement",  or  hereditaments  of  any  tenure,  whether  the 
object  of  the  gift,  or  limitation  of  such  interest  or  possibility, 
be  or  be  not  ascertained  ;  also,  a  right  of  entry,  whether  im- 
mediate or  future,  and  whether  vested  or  contingent,  into  or 
upon  any  tenements  or  hereditaments  in  England  of  any 
tenure,  may  be  disposed  of  by  dec<l,  and  niny,  of  course,  be 

(y)  BaiNbriff*   T.    ifou,    (1857)    3  (^^  8co  Iif;/tull  v.  Spn/f,  (1862)  1 

Jot.  N.  8.  68.  I>-  M.  &  G.  660 ;  21  L.  J.  Ch.  633, 

(«;  Spry*  T.  I\,n^,  (1856)  7  £.  &       ""'^  """^  ^^''^  "**^  =  ^^''^  •^""'"  ^• 
B.&«;26L  J.  Q.B.C4.  ^'^'-^    C^Sfi)    40   Ch.    I).    149;    58 

L.  J.  Ch.  355. 
(«)  Sofr.  Hthcd.  367  :    U'iUtamtr.  ,.    ..,,  „.    .     ,,„^_,   ,   „ 

*  ,  ^.  _  (O  HtUon  V.   JJ  oodji,  (1867)  4  Eq. 

/Vo.W.^82«)  6  Bu.g.  300  ;  .V.  C,  3      ,;^\  3,  ^  j   ,.,   ^„'     ^jl  ^^^^ 

confltitute«  common  barratry  and 
(*)  Co.  Litt.  369  b;  ace  A»to»  v.       mnintonanco,    »cc    Scott    v.    Miller, 

Ltt,  (18.12)  4  Si.  364.  (I8.59   John.  221  ;  28  L.  J.  Ch.  58^. 

(«•)    Wtl»OH  T.  Short,  (1848)  6  Ha,  (/)  Rtt*  v.  T)f  Bernardy,  1896,  2 

366 ;  17  L.  J.  Ch.  289.  Ch.  437  ;  65  L.  J.  Ch.  656. 
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coutracted  for.     It  seems  that  the  words  ''  right  of  entry,"  do     ^^^l^- 

not  comprise  a  right  of  entry  for  condition  broken  ;  but  only  

a  right  of  entry  in  the  nature  of  an  estate  or  interest;  i.e.^ 
where  a  person  by  lapse  of  time  has  lost  everytliing  except 
the  right  to  enter  ;  at  any  rate,  the  former  kind  of  right  will 
not  pass  under  an  assurance  unless  expressly  named  (g). 

Bv  7  &  8  Will.  III.  c.  2-3,  s.  7,  conveyances  made  in  order  Splitting 

-^  •         1      •  i.  •  votc-s»  for  elec- 

to  multiply  voices,  or  to  split  and  di>4de  the  interest  in  any  tioncering 
hoifses  or  lands  among  several  persons,  to  enable  thera  to  vote  V^n^^- 
at  elections  of  members  for  Parliament,  are  void;  and,  by 
the  Elections  (Fraudident  Conveyances)  Act,  1711  (/<),  sucli 
conveyances,  though  containing  conditions  or  stipulations  of 
defeasance,  are  declared  to  be  free  and  absolute.     But  these 
Acts  do  not  affect  a  conveyance  made  to  carry  out  a  contract 
for  sale  made  in  good  faith,  where  the  purchase-money  is 
paid  and  possession  taken  without  any  secret  reservation  or 
trust  for  the  benefit  of  the  vendor,  though  made  with  a  -s-iew 
to  the  multiplying  of  voices,  or  the  splitting  of  the  freehold  : 
the  intention  of  the  statutes  being,  to  aAoid  such  conveyances 
only,  made  with  that  view,  as  are  in  themselves  fraudulent 
and  collusive  (/) ;  the  statutes  only  affect  the  Parliamentary 
Law,  and  do  not  prevent  the  estate  fi-om  passing  (A). 

The  right  to  sell  an  advowson,  with  the  next  presentation  Selling  an 
as  part  thereof,  or  a  next  presentation  alone,  subsists  so  long  ^^  next 
as  there  is   an   incumbent ;   nor  will  his  known   imminent  pr«?-^iitation ; 
danger,  and  his  death  within  a  few  hours  after  completion  of 

iff)  Eunt  V.  BUhop,   (1853)8  Ex.  {h)  10  Anno,  c.  31  (Ruff.  c.   23); 

675  ;    22  L.  J.  Ex.   337;    UutU  v.  1  Rogers  on  Elections,  16th  ed.   225 

Remnant,  (1854)  9  Ex.  635 ;  23  L.  J.  et  stq. 

Ex.    135  ;  as  to  rights  of  re-entry,  (»)  Riley  v.  CrossUy,  (1846)  2  C.  B. 

see  Crane  v.   Batten,  (1854)  23  L.  T.  146  ;   15  L.  J.  C.  P.  144  ;  AUxandcr 

(0.  S.)  220  ;  2  W.  R.  550.     See  the  v.    .V<ir//i<j«,    (1846)   2    C.    B.    122  ; 

explanation  of  this  point  by  Josscl,  15  L.  J.  C.  P.  134  ;  Thoruxlaj  v.  A^p- 

M.  R.,  in/*»iAiH«v.  Jon^.t,  (18S2)9Q.  land,  (1846)  2  C.   B.    160;    1   Liitw. 

B.  D.  at  p.  131  ;  51  L.  J.  Q.  B.  438  ;  Rog.  Ca.  423  ;  yetcton  v.  llargrtart^, 

Kennedy  v.  LycU,  (1885)  15  Q.  B.  D.  (1846)  [2  C.  B.  163  ;    15  L.  J.  C.  P. 

491  ;  63  L.  T.  466  ;  and  Conv.  Act,  154. 

1881,  8.  10.   And  see  Cherry  &  Man-  (*)  rhillpotts  v.  P.,  (1S50)  10  C.  B. 

goldL.  T.  Acts  (1899),  139,  188.  85  ;  20  L.  J.  C.  P.  11. 
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CUp.  VI.     tho   piiri'lmw*.  ftvol.l   tlio   tmnsnction   M  Fimnniacnl,   if  tlio 
I>aili.«  hail  no  purtii  uliir  clerk  in  view  (/)  :  and,  a  stipulation, 
on  an  cxchango  of  benefices,  that  dilapi  Jut  ions  slmll  not  bo 
„,  1,  is  not  pitnnny  (m)  ;  but  an  ajn'oomtnt  tlmt  tho  in- 

Om.w,.^  ....  umlx^nt  shall  allow  a  consiihnitiun  f(»r  r.pairs  pre- 

vi..u!»ly  carrieil   out   is  void    nndfi-   ;U    Eli/,    o.  0,  s.  o  (»)• 
AMien  the  churth  is  void  tho  right  of  iinniediale  presentation 
cnnnot  bo  sold  either  alone  or  as  part  of  the  advowson  ;  and 
the  punhuj^e  of  a  next  pres«'n1atinii  by  a  clerk,  with  a  view  to 
yv^xA  hiniM'lf,  is  prohibited  by  statute  as  simoniacal  (o). 
By  tho  Benefices  Act,  1898,  s.  1,  a  transfer  of  a  right  of 
J  ..f  u  l>enefire  (;>)  is  invalid  unless  (a)  it  is  registered 

iii  ....     ..    e«nn  registry  within  one  month  from  its  date  or 

itueh  cxtendwl  time  as  the  bi.shop  allows,  (b)  transfers  the 
whole  interest  of  tho  tninsfenir  in  tho  right,  and  (c)  more 
tlmn  twelve  month.s  have  elapstxl  since  the  last  institution  or 
admission  to  the  lx«nefice  (v).  And  such  right  of  patronage 
cannot  lawfully,  under  the  penalty  stated  (r),  bo  offered  for 
Mile  bv  public  auction,  except  in  the  case  of  an  advow.son  sold 
with  a  manor,  or  with  an  estate  of  not  less  than  100  acres, 
sitiuite*!  in  the  parish  in  which  the  benefice  is  or  in  an 
adjoining  parish,  and  belonging  to  the  same  owner  as  tho 
advowson  («).    And  an  agreement  f<»r  any  exercise  of  such 


(/)  r<a  r.  BUhop  of  ChftUr,  (1829)  (o)  Sec  tho  Simony  Act,  1713.  Tho 

3  BU.  N.  S.  123.  purvhoito  of  nn  c»tntc  for  life  in  an 

(..)  O^JMam  r.  FM^cnrds,  (1856)  K,  ndvoww.n  hn«  boon  hold  not  to  bo 

C    B    4.1""   1"  C    B    HI  •   18  C   B  tho  punhnno  of  the  "  next  prcnonta- 

389-    21   L    J     r    I*     189*    25    %b.  *'"""   within   tho   niciininff    of    tho 

223.'     The    1                 \l    Dilapi.ui  "^^^"^  >    "'"'*''  ^-  ^"^"P  "f  ^'"«''"' 

tioi«Act.l-   .              t  altmxltho  (1H7.^)  L.  R.  10  C.  T.  .518  ;  44  L.  J. 

Uw    upon    thi«   point;     WngKt    v.  C.  P.  244. 

Dmtxf,  (1976)  1  C.  P.  D.  638;  46  (;,)  Soo  definition  in  s.  13. 

L.  J.  C.  P.  41.    Tho  unotint  due  for  /  >  q  v 

dilApidationx   nuiy  now    bo  «ct    off  "'             '     ^' 

•fpunvt  tho   par»on'ii  retiring  pen-  (r)  Tho  effect  of  this  proTiaion  is 

noD,    Mv    I:                       B<-«ig7uition  to  muko  hucIi  a  ftalo  invalid,  sec  Doe 

Act,    1871.                         •    Act,    1887,  V.    r.tam,    (184.7)    1    C.   B.    717;     14 

I.  6.  L.  J.  C.  P.  237,  oa«)  on  nimilar  pro- 

/  »     ,,                T-  »r    I      /ioai\    en  viijion  undcr  32  Ucn.  8,  c.  9. 

(»)    Jfcu/    T.    KxlUcK,    (1881)    60  ' 

L.  J.  Q.  B.  300.  (')  8ut>-8.  (2). 
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right  of  patronage  in  favour,  or  on  tho  nomination,  of  any     Chap.  vi. 

particular  person,  and  any  agreement  on  the  transfer  of  such  1_L_ 

right  of  patronage  (a)  for  the  re-tran.sfer  of  the  right,  or 
(b)  for  postponing  payment  of  any  part  of  tlie  consiJeratiun 
for  the  transfer  until  a  vacancy  or  for  more  than  three 
months,  or  (c)  for  payment  of  interest  until  a  vacancy  or  for 
more  than  three  months,  or  (d)  for  any  pa3nnent  in  respect  of 
the  date  at  Avhich  a  vacancy  occurs,  or  (e)  for  the  resignation 
of  a  henofice  in  favour  of  any  person,  is  made  invalid  (/).  Tho 
expression  "  transfer,"  used  in  s.  1,  includes  any  assurance 
passing  or  creating  any  legal  or  equitable  interest  infer  rivos, 
but  not  a  transmission  on  marriage,  death,  or  bankruptcy,  or 
otherwise  by  operation  of  law  or  a  transfer  on  tho  appoint- 
ment of  a  now  trustee  where  no  beneficial  interest  passes  (u). 
And  it  is  provided  that  nothing  in  the  section  shall  prevent 
tho  reservation  or  limitation  in  a  family  settlement  of  a  life 
interest  to  the  settlor,  or  in  a  mortgage  the  reservation  of  a 
right  of  redemption  (x).  S.  1  (1)  (b)  does  not,  it  is  conceived, 
affect  the  right  to  sell  by  private  contract  the  next  pre- 
sentation to  a  living  Avhen  the. transferor  has  more  than  that 
estate,  but  only  prevents  the  reservation  of  any  right  over  the 
estate  sold.  An  advowson  or  right  of  patronage  is  not  liable 
to  estate  duty  until  it  or  some  interest  in  it  is  disposed  of  for 
money  or  money's  worth  (//). 

In  the  case  of  public  companies  registered  after  1900,  any  Contracts 
contract  made  by  such  company  before  the  date  at  which  it  pan'i^ActT 
is  entitled  to  commence  business  within  the  meaning  of  s.  G  ^^^^• 
of  the  Companies  Act,  1900,  is  jirovisional  only,  and  does 
not    bind    tho    company    until    the    date    when    it    is    so 
entitled  (2). 

A  mortgagee  cannot,  in  Equity,  contract  with  the  mortgagor.  Contracts  by 
at  the  time  of  tho  loan,  for  tho  absolute  purdiase  of  the  land  "V";' *«'•''>-'«' 

,  ,n  .  With  niort- 

at  a  specific  sum,  in  case  of  default  being  made  in  papnent  of  e^iS^r. 
the  mortgage   money  at  the  appointed  time  on  the  settled 

(0  Sub-s.  (3).  ^)  Finance  Act,  1S96,  s.  15  (4). 

(m)  Sub-8.  (6).  >  f  \  I 

(x)  Sub-8.  (7).  W  Companies  Act,  1900,  e.  6. 
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nx*r>  VI.  principle  that  an  ogiw mont  whioh  clops  the  equity  of  retlomp- 
lion  it  void  (A) ;  but  this  doc«  not  iutrrfcro  with  a  punliase 
of  the  equity  of  riHlemption  by  the  mortgngoo  as  a  distinct 
ai  '  ^  picnt  tmnsartion  ;  nor  docs  it  prcrludo  a  subsequent 
HI  .  t  valid  jiprot'racut  giving  tho  mortgagee  an  option 

to  purvljanf  the  mortgage*!  pro|>erty  though  such  option  may 
d«'prive  the  mortgagor  of  his  right  to  re<lcem  (r) ;  nor  an 
n/  *  by  the  mortgag^ir,  at  the  time  of  tho  loan,  to  give 

t  .  _  igee   a   right  of   pre-emption  in   case   of   a   sale 

during  the  oontinimnce  of  tho  security  {<i). 

"    •   -  *  (7.)   Ojttioiis. 

The  conditions  imposed  on  the  exercise  of  an  option  are 
always  strictly  ci)nstrued.  All  precedent  conditions  must  be 
fidfdled  by  tho  piuxjhaser  before  the  contract  for  sale  binds 
tho  vendor  (r).  Moreover,  time  is  of  tho  essence  of  such 
contracts,  hence,  if  the  conditions  arc  not  complied  ^nth  by 
the  day  fixe<l,  tho  option  is  lost  (/). 

r.>oditi"nu         If  notice  of  intention  to  exercise  tho  option  is  required  to 

whm  rrh'cT.d   be  given  by  a  named  date,  the  Cuviri  will  only  relieve  against 

»jr»iu»i.  failure  to  comply  with  the  condition  where  the  purchaser  has 

been  prevented  from  complying  by  the  fraud  of  the  vendor  {g)j 


(*)  rwhoT.  6th  cA.  1395,  1396; 
Coot*  on  Mort^gvn,  7th  ed.  1'); 
Jmninfi  r.  Word,  (1705)  2  Vom. 
blO;  WilUtt  .T.  irtmnell,  (IC87)  1 
Vera.  4S8  ;  Yj\.  C».  Ab.  313,  pi.  U  ; 
S*mtul  T.  Jarrak  Timbfr,  fe.  Corp., 
1904,  A.  C.  32.T ;  73  L.  J.  Ch.  626. 

(•)  Rfttt  T.  LttU.  1902,  A.  C.  461  ; 
71  L.  J.  Ch.  768  ;  and  mx  ypakr*  r. 
MtM,  1902.  A.  C.  24  :  71  L.  J.  Ch. 
1)9  :  S*mHtl  T.  Jarrmk  Timhrr,  ^. 
Ctrp.f  tfp.  :  and  wo  liradUy  r. 
CWrrt/r,  1903,  A.  C.  253  ;  72  L.  J. 
K.  B.  471. 

(rf)  Coot«  on  HortgagT*,  7  th  cd. 
19 ;  but  <]H.  whether  enforceable,  »cc 
Fwher,  5th  ed.  1397. 

(t)  Ramtlagh  r.  Mflton,  (1864)  2 
Dr.  &  Sm.  278  :    34  L.  J.  Ch.  227; 


n'fiiton  V.  Collitu,  (1865)  11  Jar. 
N.  S.  190;  34  L.  J.  Ch.  353.  Ab  to 
what  u  a  siifficicnt  exercise  of  the 
option,  see  Puicfll  v.  lAnrgrovf,  (1866) 
8  D.  M.  k  O.  357  :  Woods  t.  Hydt, 
(1862^  31  L.  J.  Ch.  295;  AH%tm  v. 
Tairory,  (1867)  2  Ch.  143;  36  L.  J. 
Ch.  339;  yichoUon  t.  Smilh,  (1882) 
22  Ch.  D.  640  ;  52  L.  J.  Ch.  191 ; 
and  aa  to  notice  sent  bj  post,  see 
liruwr  v.  Moorr,  1901,  1  Ch.  305; 
73  L.  J.  Ch.  377. 

(/)  Dihbuu  T.  D.,  1896,  2  Ch. 
348;  65  L.  J.  Ch.  724;  and  see 
Rtuinor  r.  Shafto,  (1806)  11  Ve8.  448, 
4.'.t;  D.ucton  v.  L.,  (1837)  8  Sim. 
346. 

(y)  Spurgeon  v.  CoUitr,  (1768)  1 
Eden,  55:    linrrdl  v.  Sabine,  (1684) 
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or  -wliere   tlio   latter   has  Ly  his  conduct  raised  an  equity     Chap  yi. 

against  himself  which  prevents  him  from  contentLng  that  

the  option  has  expired  (7<).  "Where  the  contract  fixes  no  date 
for  the  exercise  of  the  option,  the  Coiul  will  try  to  dbcover 
from  the  terms  of  the  agreement  and  the  circumstances  of 
the  case  the  intention  of  the  parties.  If  the  option  has  not 
been  exercised  by  the  date  at  which  the  Court  is  of  opinion 
that  it  was  intended  to  bo  exercised,  neither  party  can  enforce 
it  (/).  But  the  Court  cannot  import  a  limit  where  none  can 
be  discovered  from  the  terms  of  the  contract  (/.). 

A  condition  requirincr  payment  of  the  purchase-money  on  Purchase- 
a  named  day  must  be  complied  with,  even  though  no  title  be  paid  on 
has  been  shown  to  the  land  (/).     A  clause  requiring  a  certain    ^-  °*'" 
period  of  notice  to  be  given  does  not  make  time  the  essence 
of  the  contract  so  as  to  determine  the  option  if  the  purchase 
is  not  completed  before  the  expiration  of  that  period.     Its 
only  effect  is  that  the  relation  of  vendor  and  purchaser  is  not 
established  until  that  date  (m). 

An  option  contained  in  a  lease  granted  under  a  power  is  Option, 

^  ,  .  .      when  lost, 

invalid  if   the  lease  is  invalid,  unless  there  is  a  power  to 

grant  an  option  independently  of  a  lease  (»)•  Wliere  a  lease 
containing  an  option,  granted  by  an  absolute  o\N-ner,  is  for- 
feited, the  question  whether  the  option  is  also  destroyed 
seems  to  depend  on  whether,  accr.rding  to  the  construction  of 
the  instrument,  the  option  was  intended  to  be  collateral  to 
or  an  integral  part  of  the  lease  (o).   An  option  is  not  destroyed 

1  Vera.  268;    Jo;/  v.  Lirch,  (1836)  4  («)    JFrnttcorfh  v.  HuU  A   X.  X  /. 

CT.  &  F.  67;  Brooke  v.  Garrod,  (1857)       J?.  Co.,  (1891)  66  L.  T.  190. 


OUIDI, 


2  D.  &  J.  at  p.  67 ;    27  L.  J.  Ch.  (A)  L.  ^  S.    r.  i?.  Co.  y.  G 

226  ;  IHbl.iu^  v.  J).,  1896,  2  Ch.  348 ;  (1882)  20  Ch.  D.  at  p.  680  :  51  L.  J. 

65  L.  J.  Ch.  724.     A  diffirent  rule  Ch.  630. 

prevails  an  to  covonants  for  the  per-  (0  Brooke  v.  Ganod,  tup. 

petuftl  renewal  of  n  lease ;    Rom  \.  [m)   Tegg    v.     If'iiden,    (1852)    16 

Jf'orsop,  (1740)    1    Bro.  P.   C.  281  ;  Beav.  239. 

I'endrrd  v.    Grijith,    (1744)    ib.   314;  («)   Rf  Halht  to  Martin ,  {\i&Z)  2i 

Swret  V.  Andrrton,  (1772)  2  ih.  256  ;  Ch.  D.  624  ;  52  L.  J.  Ch.  804. 

but  of.  7/tti*../  V.  LomrilU,   1903,   1  (o)  Greni  v.  Low,  (1856)  22  Beav. 

I.  R.  265.  025  ;    cf.  R*  Ad<u»t  and  Kfn*in^toi% 

[h)  llrunrr    V.    Moore,    (1903)    89  Vfttty,    (1884)    27   Ch.    D.   394  ;    5* 

L.  T.  738  :  1904,  1  Ch.  305.  L.  J.  Ch.  87. 

n.      VOT,.  1.  T 
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Ch»p.  VI.  by  au  iuerfectual  attempt  to  exercise  it{j>)',  nor  is  it  lost 
^*"*'  '•  l)y  the  laiul  being  compuljjorily  acquired  uniler  the  L.  C.  C. 
Act,  before  it  becomes  oxerciwible,  but  it  is  transferred  to 
the  proweds  of  sab^  ('/).  And  where  the  transaction,  tliough 
apparently  a  sale  with  a  right  of  repurchase,  is  in  reality  a 
m«  "ft  page,  the  right  of  repurchase  is  treated  as  a  right  of  re- 
demption, and  is  not  lost  by  failure  to  comply  strictly  with 
the  contlitions  annexed  thereto  (r). 

Wlu-n  the  option  has  lieen  effectually  exercised,  the 
onlinary  relation  of  vendor  and  puriliasor  is  established, 
8ubjeet,  of  course,  to  tlie  terms  of  the  contract  creating  the 
option,  lleuw  the  importance  of  inserting  conditions  as  to 
title,  Sic.y  in  a  lease  or  other  instrument  creating  an  option. 
Tims  a  purchaser  under  an  option  is  entitled  to  the  same 
prtxif  of  title  as  he  woid<l  bo  under  an  oj»en  contract  («),  and 
the  vendor  is  entitled  by  reasonable  notice  to  make  time  the 
essence  of  the  contract  (t). 

Noji.o.  mu*t  Xho  option  must  bo  exercised  by  the  person  entitled 
the  riffbt  thereto.  Thus,  notice  required  to  bo  given  by  an  "  adminis- 
trator" is  of  no  effect  if  given  by  a  person  before  the  grant 
of  letters  of  administration  {><).  An  option  to  purchase  given 
to  a  lessee  and  his  assigns  is  not  exercisable  by  an  equitable 
assign  (jr).  Nor  is  notice  given  by  an  unauthorised  agent  of 
the  person  entitled  to  exercise  the  optifin  effectual,  though 
ratified  by  the  latter  after  the  expiration  of  the  time 
limited  (y). 

(/»)    Jf'ardv.  Wolrerhampton  JJ'aUr-  qualified  by  a  power  to  repurchase, 

works    Co.,  (1871)    13    E(i.    213;    41  »ee  Cootc  on  Mortgagcfl,  7th  cd.  24. 

L.  J.  Ch.  308.  {*]    WfUhman  v.    Spinki,   (1861)   6 

[q)  Re  Cant,  (1859)  4  D.  k  J.  603 ;  L.  T.  385. 

29   L.   J.  Ch.    119;    F.x  p.  Hardy,  (/)  Crawford  v.  Toogood,  (1879)  13 

(1861)  30  Bcav.  206.  Ch.  D.  153  ;  49  L.  J.  Ch.  108. 

fr)  ,S*erftary  of  Slate  for  India  v.  (m)  Holland  v.  Kinrj,  (1848)  6  C.  B. 

Brtttih    Umpire,    ^r.    Life   An.    Co.,  727. 

(1892)  67   L.  T.  431 ;   and  »cc  Orby  (x)  Friary  Breirerij,  Ltd.  v.  f^inglc- 

T.  Trxyy,  (1722    9  Mod.  2;  2  Eq.  Cn.  ton,  1899,  1    Ch.  86  ;    68  L.  J.   Ch. 

Abr.  699;  I'vntford  s.  nankfit,{\H&\)  J3  ;     reversed    on    other    grounds, 

3  D.   F.  4  J.   614  ;    5  L.  T.   225  ;  1899,  2  Ch.  261  ;  68  L.  J.  Ch.  622.  , 

generally  bj*  to  the  distinction  be-  (y)  Libbing    \.    Z>.,    1896,    2    Ch. 

twccn  a  mortgage  and  a  parchaso  348 ;  66  L.  J.  Ch.  724. 
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Notice  of  intention  to  exercise  the  option  must  be  given  to     Chap.  vr. 
the  proper  persons.     Thus,  wliero  notice  is  required  to  be 


given  to  trustees,  notice  to  one  onlj  is  not  sufficient  (z).  right  pcr&on. 

A  tenant  who  remains  in  possession  ns  yearly  tenant  after  Option  for 
the  expiration  of  a  loa.se  containing  an  option  for  the  renewal  leJe. 
of  his  lease  is  still  entitled  to  exercise  it  («).  This  does  not 
apply  where  the  option  is  stated  only  to  be  exercisable  during 
the  continuance  of  the  lease.  Similarly,  an  option  contained 
in  a  partnership  deed  for  the  survivor  to  purchase  the  other's 
share,  has  been  held  still  subsisting  where  the  partners  had 
continued  their  partnership  without  any  express  agreement 
long  after  the  expii-ation  of  the  partnersliip  teim  (h). 

A  covenant  giving  an  option  to  purchase  land,  unless  so  "When  void 
framed  as  only  to  bo  enforceable  during  the  life  of  the  petmtics. 
covenantor  (c),  must  be  restricted  as  to  perpetuities  {</).  The 
rule  does  not  apply  to  a  covenant  for  perpetual  renewal  in  a 
lease  (c).  Such  a  lease  is,  in  fact,  merely  a  device  to  enable 
a  purchaser  of  land  to  keep  his  interest  therein  a>  porsonalty. 
It  has  now  been  decided  that  options  to  purchase  the 
fee  simple  contained  in  leases  are  witliin  the  rule  and 
must  be  restricted  as  to  perpetuities  (./').  No  objection  can 
be  taken  on  this  ground  to  a  contract  scheduled  to  an  Act 
of  Parliament,  and  thereby  declared  valid  and  binding  on  all 
parties  {(/) . 


{:)  SutcUffc  V.    Wardle,   (1890)  63  (1882)  20  Ch.  D.  602  ;    51  L.  J.  Ch. 

L.  T.  329.  530;  and  sec  Treielyau  v.  J.,  (1886) 

[a)  Moss  V.   Barton,   (1866)    1    Eq.  53  L.  T.  J<J3. 

474  ;  liucklaml  v.  PapiUon,  (18GG)    1  {e)  Hare  v.  Burges,  (1S57)  4  K.  & 

Eq.  477  ;  2  Ch.  07;  36  L.  J.  Ch.  81 ;  J.  at  p.  57  ;  27  L.  J.  Ch.  86  ;  Moore 

and  BOO  Byke  v.  Korthuood,  (1838)  1  v.  Cleuch,  (1875)  1  Ch.  D.  447,  452  ; 

Bcav.  152  ;    of.  Cooknon  v.  C,  (1837)  45  L.  J.  Ch.  80  ;   X.  ^  5.  TT.  B.  Co. 

8  Sim.  629 ;  6  L.  J.  N.  S.  Ch.  337.  v.  Gonim,  sup.  at  p.  579. 

(*)  Ksufx  V.    E.,    (1865)  20  Beav.  (/)  7roorffl//v.  C/i/Coh,  1904,  W.  N. 

442  ;    Cox  v.    Willoughby,  (1880)    13  205  ;  and  see  42  Sol.  J.  G2S,  650. 

Ch.  D.  863;  49  L.  J.  Ch.  237.  {g)  Manchester   Ship   Canal   Co.  v. 

(e)  See  Stacker  v.  Bean,  (1852)   16  Manch,stcr  Bacecourse    Co.,    1900,    2 

Beav.  161.  Ch.  352  ;   1901,2  Ch.  37;    69  L.  J. 

(rf)  /..  ^  S.    W.  B.  Co.  V.  Gomm,  Ch.  850  ;  70  ib.  468. 
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i:    VI.         To  satisfy  s.  i  of  the  Statute  of  Frauds  tho  contract  creating 

'J the  option  must  either  fix,  or  provide  means  of  ascertaining, 

'|.ni.«mptiun.  the  price  (A).  Hence  it  is  conceived  that  tho  only  effect  of  a 
contniot  to  give  a  right  of  pre-empt  ion  or  a  ''  first  refusal," 
which  provides  no  moans  of  ascertaining  the  price,  is  to 
oblige  the  vendor  to  sell  to  tho  owner  of  tho  option  in  prefer- 
enco  to  a  thinl  party.  Tho  vendor  is  under  no  obligation  to 
wdl  at  all,  but  if  ho  does,  he  must  first  give  the  owner  of  the 
option  the  opportunity  of  buying  at  the  same  price  at  which 
ho  prt>p«^se6  to  sell  to  tho  third  party.  Tho  vendor  cannot 
offer  tho  property  to  the  owner  of  tho  option  nt  a  price 
which  ho  has  no  reasonable  expectntion  of  obtaining  else- 
where, and  then,  on  refusal  of  his  offer,  sell  to  a  third  party 
at  a  lower  price  (i).  A  contract  to  make  a  "  fair  and  reason- 
able offer  "  without  reference  to  offers  made  by  a  third  party, 
is,  it  is  conct'ivol,  too  vague  to  be  enforced  (A). 


(8.)  XoliWio  drat  under  L.  C.  C.  Act,  1845. 
KotiMbjor        Notice  given  by  a  railway  or  other  public  company  (/)  of 
romp*]^       their  intention  to  exercise  a  power   of   oompulsorily  taking 
**•  land  (»<),  constitutes  a  contract  binding  on  the  company  to 

(A)  .S«y>.  p.  230.  If.  R.  Co.,  (1849)  1  Mac.  &  G.  11-2  ; 

(i)  Mamehtttrr   Hhtp    Canal   Co.    T.  18    L.  J.  Ch.  432;  Sadd  v.  }[aldon 

Mmnehttttr    Raeetourte    Co.,    1900,    2  7?.  Co.,  (1851)  6  Ex.    143;  20   L.   J. 

Ch.  352  ;  1901,  2  Ch.  37  ;    09  L.  J.  Ex.  102.     The  saving  of  expense  to 

Ch.  850;  70  ih.  4G8.  tlie  railwaj  company  docs  not  con- 

{k)    S.    ('.,    where,    however,    tlio  htitut«  necosnity  within  this  section  ; 

contract,  haTiog  xtatutoiy  validity,  li.  v.  U'l/cvmbe  li.  Co.,  (1S67;  L.  R. 

WM  held  enforccAble.  2  Q.  B.  310;   3G  L.  J.  Q.  B.   121  ; 

{I)  SUfte  T.   Lt'trpool  Corporation,  Fenxcich  v.  E<t»t  London  Ji.  Co.,  (1875) 

(IM6)  7  B.  JcS.  261,205.     The  case  20    Eq.    644;    44   L.   J.   Ch.    602; 


to  be  different  with  Commia-  Piiyh  t.  Goldtn  Valtry  R.  Co.,  (1880) 

noners    under  a   Public    Art,    i.f.,  15  Ch.  D.   .330  ;  49  L.  J.  Ch.  721 ; 

where  tho  Commi^«>i.>nir»  are  merely  and  Jlonii  v.  Toltnihain,  ^e.  R.  Co., 

the  mouthpiece  of  the  Crown ;  R.  v.  1892,  2  Ch.  47;  61   L.  J.  Ch,  215. 

Comr§.  of  H'o^kU  and  FortitM,  (1850}  A  company  cannot  tunnel  through 

15  Q.  B.  761  ;   19  L.  J.  Q.  B.  497.  land   without    taking    tho   nnrfacc  ; 

{m    \n    to    the    extent     of    such  SjHtnow  v.O.  W.  ^  W.  R.  Co.,[\%:yl) 

powen,  with  reference  to  the  R.  C.  2  D.  M.  &  (i.  103  ;  21  L.  J.  Ch.  731  ; 

C.    Act.    1845,   a.   16,   sec   (othrr  v.  Fnirhm  v.  IlhickiraU  R.  Co.,  (1854)  1 

M.    R.    Co.,    (1848)    2    Ph.   4G9  ;    17  K.  &  J.  at  pp.  46,  47,  66  ;  5  D.  M.  k 

L.  J.  Ch.  235  ;  Btardmer  v.  L.  ^  X.  G.  851 ;  24  L.  J.  Ch.  417  ;  Met.  Ditt. 
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the  exteut  of  fixing  what  land  is  to  he  taken  (>0.  and  hinding     C^P-  VL 

on  the  owner  so  as  to  disahle  him  from  creating  any  interest 

in  the  land,  subsequent  to  the  date  of  the  notice,  which  wiU 
prejudice  the  company  as  regards  compensation   or  other- 
wise (o),  even    though  the  purchaser  of   such   interest   has 
obtained  the  legal  estate  and  paid  his  money  in  ignorance  of 
the  notice  to  treat  (;>).     But  the  interest  of  the  purchaser 
will  be  good  as  against  the  owner,  and,  on  completion  of  the 
Bale  to  the  company,  will  be  transferred  to  the  purchase- 
money  (y) ;  and  it  is  conceived  that,  though,  on  completion, 
the  company  will  have  an  immediate  right  to  the  possession 
of  the  land,  still  the  legal  estate  will  be  outstanding  m  the 
purchaser,  and  should  be  got  in.     If  he  refuses  to  convey  the 
company  should,  it  seems,  either  pay  the  compensation  money 
into  Court  when  ascertained  and  execute  a  deed  poll  imder 
s  75  or  77,  or  take  a  conveyance  from  the  original  owner 
and  obtain  a  vesting  order  of  the  legal  estate.     The  notice 
cannot  be  withdrawn  by  the  company  without  the  consent  of 
the  landowner  {r) ;  and  the  price,  if  not  settled  by  agree- 
ment  must  be  determined  in  the  manner  pointed  out  by  the 
Act  of  rarliament  (.s)  :  but  the  mere  service  of  the  notice  -^;;^^^"- 


i?.  Co.  V.  Co>h,  (1886)  13  Ch.  D.  C07 ; 
49  L.  J.  Ch.  277  ;  Tiierlon  B.  Co.  v. 
Loosemor,;  (1884)  9  A.  C.  480,  503  ; 
63  L.  J.  Ch.  812  ;  and  when  g-ivcu 
authority  to  "appropriate"  thesub- 
Boil  without  takiug  the  surface,  must 
comply  with  the  provisions  of  the 
L.  C.  C.  Act  as  to  the  purchase  of 

land ;  Farmer  v.  Waterloo  ij-  City  R. 

Co.,  1895, 1  Cli.  527;  64  L.  J.  Ch.  338. 
(»i)  Adiiiiix    V.    Blackuall   It.    Co., 

(1850)  2  Mac.  &  G.   118;  19  L.  J. 

Ch.  557. 

(o)  Ex  p.  EdtcardK,  (1871)   12  Eq. 

389 ;    40    L.   J.    Ch.    697  ;     Wilkim 

V.     Birmingham      Corp.,     (1883)     25 

Ch.  D.  78,  80;  63  L.  J.  Ch.  93. 
(p)  Mrrcer  v.  Liver/>ool,  ^r.  R.  Co., 

1903,  1  K.  B.  652  ;  72  L.  J.  K.  B. 

128. 

{q)  Curnochan  v.  Xoruuh  ^  S.  R- 
Co.,  (1858)  26  Beav.  169. 


(r)  Taicneyv.Lyun  ^e.R.Co.,{\Wi) 
16  L.  J.  Cb.  282;  and  seo  R.  v. 
Birmiugham  S;  Oxford  R.  Co.,  (1850) 
15  Q.  B.  634;  affd.  647;  20  L.  J. 
Q.  B.  304  ;  and  sec  the  Abandon- 
ment of  Railways  Act,  1850,  8.  20, 
rciogniziiig  the  principle  as  rcspecU 
abandoned  lines  ;  Barker  v.  S.  S.  R. 
Co.,  (1847)  5  Rail.  C.  401  ;  2  De'G. 
&  S.  55 ;  i.   4    r.  R-  Co.  V.  Evafit, 

(1851)  15  Beav.  331  ;  Bloutit  v.  Great 
S.  4-  jr.  R.  Co.,  (1851)2  Ir.  Ch.  R. 
40 ;  Lord  Salisbury  v.  G.  X   R.  Co., 

(1852)  17  Q.  B.  840  ;  21  L.  J.  Q.  B. 
185;  Edinburgh  R.  Co.  v.  Lere,,, 
(1852)  1  Macq.  284  :  and  see  now 
the  Abandonment  of  Railways  Act, 
1869  ;  and  Re  Rotterie*  R.  Co.,  (18S3) 
25  Ch.  D.  251  ;  63  L.  J.  Ch.  666; 
Rr  Ruthin  R.  Jet,  (1886)  32  Ch.  D. 
438  ;  56  L.  J.  Ch.  30. 

(»)  See    R.    ^-   ir<i'>f<'Kf<"''^  }[arlt( 


f78  THE  AOKKEMKNT. 

CK.p.  VI.  a.x»  not  constitute  a  controot  by  the  landov^-nor  for  the  sale 
•'^•«-  ■*•  of  his  Un-l ;  nor  is  thens  strictly  speaking,  any  contract 
lK<two*?n  tl».«  parti.'S  until  they  have  como  to  some  definite 
Hrranp-mont  as  to  th.«  terms,  or  until  the  value  of  the  land 
to  Ih)  taken  h(W  boon  ascertained  by  arbitration,  or  a  jury  (/). 
Thus  where  the  landowner,  after  ser^'ice  of  tho  notice,  stated 
the  pric«o  which  he  was  willing  to  take,  but  died  before  his 
ofTor  was  ac^i.tcl,  it  was  hdd  that,  although  tho  purchase 
vms  aftor^-anls  completed  at  that  price,  there  was  no  contract 
bin.Ung  on  the  heir  {»).  Where,  however,  the  price  is  ascer- 
tain.-il,  cither  by  arbitration  (x)  or  by  tho  valuation^  of  two 
Buncyors  (y),  or  by  agreement,  or  the  venlict  of  a  jury  (=), 
tho  contract  is  complete,  and  may  bo  specifically  enforced 
by  or  against  the  company  ;  and  in  such  cases  the  property 
in  !  as  between  real  and  personal  representatives  {a), 

A  ;  treat,  given  to  and  acquiesced  in  by  tenants  for 

life  having  a  joint  i»ower  of  absolute  appointment  over  the 
settled  eeUte,  does  not  amount  to  such  a  defective  exercise  of 
the  power  as  the  Court  can  aid  as  against  tho  remainder- 
man {f>),  unler^s  the  price  has  been  agreed  upon  (r)  ;  nor,  if 
given  to  a  jK-rs^in  having  a  defeasible  interest  in  the  estate, 
and  which  is  defeated  by  other  parties  in  their  conveyance 

a»..  (1832)  4  B.  k  Ad.  327;  Salmon  (1848;    C    ILi.    501;    and    soo,   too, 

y.   RamdAll,  (1»38)  3  M.  &  C.  43y  ;  Adamx   v.    Llackicall  R.   Co.,   tup.; 

Si^M  r.  Commercial  R.  Co.,  (1839;  4  RnjrnC*    Canal   Co.    v.    h'are,  (1867) 

M   4  C.  124  ;  Keel.  Comr$.  v.  Comr$.  23  Beav.  675  ;  26  L.  J.  Ch.  6G6. 

of  Sever;   (1880)    14   Ch.   D.    305;  {u)  Re    Arnold,    (1803)    32    Boav. 

C*tlu,9  T.  G.  S.  R.  Co.,  (1 870)  1 8  W.  69 1 . 

R.  Ul :    llnlkfr T.  E.  C.  R.  Co.,  (1843)  (/■)  Earding  v.  itel.  R.  Co.,  (1872)  7 

6  lU.  594  ;  Slampt  v.  Ittrmingham  f  Ch.  154  ;  41  L.  J.  Clj.  371. 

S.  V.   R.  Co.,  (184S     2  Ph.  073;   17  (y)    "«//«   v.    Jf'.,    (1873)    17   Eq. 

L.   J.  Ch.  431  ;  Durkmthaxc  v.  Dir-  217  ;  43  L.  J.  Ch.  77. 

w^tMham,  S,r.  R.   Co.,   (1850)  5  Ex.  (-•)  So«  the  judgment  \xx  Haym*  v. 

475  ;  20  L.  J.  Ex.  216  ;  *yp.  V-  ^0  ;  "•*  '^^^^>  ^  ^'■-  ^  ^-  ^'^  '•  ^^  ^-  •^• 

i*/..  Ch.  X.  ».  5  ;  Adams  r.  IllarkicaU  Ch.  678. 

X.  Co.,  (1850)  2  M«c    &  O.  118;   19  («)  Jif  Manrhfttcr  ^   Southport  S. 

l!  J.  Ch.  567  ;  and  •«  GrUrton  v.  Co.,  (1854)  19  Boav.  365  ;  Re  Jfootm, 

CAe.ire   Lme  C.mmtttet,   (1874)    19  (1862)  I  N.  R.  193. 

Eq    83  •  44  L.  J-  Ch.  35.  (*/   Morgan  v.  Jifilman,  (1851)  3  D. 

(<)  liagnr,  r.  H.,  (1861)  I  Dr.  k  M.  &  O.  2>  ;  22  L.  J.  Ch.  897. 

S.   426;  30   L.   J.   Ch.  678,  dJMp-  {c)  Re  Dike'e  Ettate,  (1869)  7  Eq. 

proTing    Walker  v.    /".    r    R.    Co.,  C37. 
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Cbap.  VI. 

Sett.  8. 


to  the  company,  does  it  give  such  pereou  any  right  to  specific 
pcrfurnianco  against  the  company  (</).  "NVhero  notice  is 
served  on  a  k-ssee,  who  is  restrained  from  alienating  without 
his  lessor's  licence,  the  necessity  of  ohtaining  such  licence  is 
taken  away  Ly  the  operation  of  the  Act  (e). 

Notice  Ly  a  company  under  the  L.  C.   C.  Act,  of  their  Notice  by 
intention  to  take  part  only  of  any  house,  or  other  building  f.,mp"mc«  to 
or  manufactory,  does  not  amount  to  an  agreement  to  t;iko  the  l^'JoJ^^  °* 
whole,  although  under  s.  92  of  the  Act  the  owner  may,  by 
coilnter-notice,  which  need  not  be  in  writing  ( /'),  require  the 
company  to  take  the  whole  or  nothing  (*/)  :  and  thereupon 
the  Court  will  restrain  the  company  from  taking  less  than 
the  whole  (//)  :  the  effect  of  the  landowner's  counter-notice  Effect  of 
being  to  arrest  the  operation  of  the  company's  notice,  eon-  noti°eTy 
ditionally  on  the  lando^-ner's  being  able  and  willing  to  sell  ^^"'^o'^'^*'"' 
the  whole :    but  if    he  declines,  or  is  unable  so  to  do,  the 
company's  notice  revives  (/).     Although  the  landowner  can 


(d)  inn  V.  G.  X.  Ji.  Co.,  (1854)  5 
D.  M.  &  G.  66  ;  23  L.  J.  Ch.  621 ; 
in  such  a  case  the  person  injured 
may  possibly  have  a  right  to  a  man-  - 
damus  to  compel  the  company  to 
proceed,  or  to  an  injunction  to  res- 
train them  from  taking  possession  ; 
Bee  Duo  V.  Z.  ^  Croi/dvn  Ji.  Co., 
(1839)  1  R.  C.  2.57:  8  L.  J.  N.  S. 
Ch.  200  ;  Frcnd  &  Ware,  2nd  ed.  43; 
Browne  &  T.,  3rd  ed.  148. 

(r)  See  s.  119:  Slipper  v.  Tolltii. 
ham  £.  Co.,  (1867)  4  Eq.  112;  30 
L.  J.  Ch.  841. 

(/)  Biiuieyy.  Ilammersmith  R.  Co., 
(1863)  9  Jur.  N.  S.  773. 

(<f)  li.y.  L.  S;  S.  W.  Ji.  Co.,  (184S) 
12  Q.  B.  775;  17  L.  J.  Q.  B.  326. 
And  BOO  as  to  the  meaning  of  "a 
part  only  of  any  house  or  other 
building  or  manufactory"  ins.  92, 
Jiifhards  v.  Strmura  Improvement  Co., 
(1878)9  Ch.  D.  425. 

[h)  Spanvw  V.  0.  IF.  .5-  //'.  Ji.  Co., 
(1852)  2  D.  M.  &  G.  94  ;  21  L.  J. 
Ch.  731  ;  as  to  the  effect  of  tunoelB 


and  arches,  see  5.  C.  108  ;  Pinchin  v. 
Blackivall  li.  Co.,  (1854)  1  K.  &  J.  at 
pp.46,  47,66;  5D.  M.&G.  851;  24 
L.  J.  Ch.  417  ;  FitniUiv.  M.  li.  Co., 
(1868)  6  Eq.  473.  Easements  are 
^not  generally  include<^l  under  e.  85, 
and  the  company  cannot  take  an 
easement  alone  ;  lie  Mtt.  iJist.  Ji.  Co. 
and  Co»h,  (1886)  13  Ch.  D.  007;  49 
L.  J.  Ch.  277  ;  lie  Bnnuic-in- 
Funusi  Corp.  and  Jinirlinson,  1903,  I 
Ch.  at  p.  350;  72  L.  J.  Ch.  233; 
lie  London  Sc/iool  Board  and  Foster, 
(1903)  87  L.  T.  700;  but  the  defect 
may  be  remedied  by  a  special  Act ; 
Hillv.  21.  R.  Co.,  (1882)  21  Ch.  D. 
143;  51  L.  J.  Ch.  774. 

(0  See  1  K.  &  J.  OS.  If  the  com- 
pany desires  a  part  only,  and  the 
owner  will  not  sell  that  part  alone, 
8.  92  does  not  eompel  the  company 
to  Uiko  the  whole,  but  leaves  them 
free  to  abandon  their  original  notice. 
R.  V.  Z.  .5-  S.  //'.  R.  Co.,  (1848)  12 
Q.  B.  775;  17  L.  J.  Q.  B.  326; 
A>htt,ti  Vale  Co.  v.  Brutol  Corp., 
1901,  1  Ch.  591  ;  70  L.  J.  Ch.  230. 


2$0  IIIK  AUlUrXMKM". 


c-h*r  VI.  compel  the  company,  when  thoy  require  only  a  port,  to  take 
_  ^'  "  the  whole  of  the  remaining  property  comprised  in  the  word 
•Mioufio,"  ho  cannot,  it  seems,  compel  thom  to  tnkt>  any 
pirtion  beyond  what  thoy  require  less  than  the  whole  (A). 
Whoro  a  i>ompany  gives  notice  of  their  intention  to  take  a 
houw?  and  part  only  of  the  adjoining  house,  both  of  which 
belong  to  the  same  owner,  and,  on  the  recci[.t  of  a  counter- 
notiet^  to  take  the  whole  of  second  house,  withdraw  the  notice 
as  to  b<jth,  suih  withdrawal  is  effectual,  hence  the  owner 
cannot  comptd  the  company  to  take  the  first  house  without 
the  part  of  the  second  whieh  was  included  in  the  original 
notice  (/).  The  right  of  giving  a  counter-notice  is  not  lost, 
if  the  company,  having  served  a  notice  to  take  part  of  the 
pn>iK?rty,  n-fuso  to  pay  the  price  demonded  for  it,  and  may 
b«  given  at  any  time  before  the  original  notice  matures  into 
a  contmct  (//<)  :  where  the  company  give  notice  to  take  a 
part,  and  are  8i.'rved  by  the  landowner  with  a  counter- notice 
to  take  the  whole,  the  amount  to  be  secured  by  deposit  and 
bond  under  the  Hoth  section,  before  possession  can  bo  taken, 
is  the  value  of  the  entire  property  («).  including  compensa- 
tion for  severance  (o),  but  not  for  minerals  which  the  owner 
IB  prevented  from  working  (;y).  The  acceptance  by  the 
company  of  a  counter-notice  which  is  bad,  will  not  compel 
the  company  to  take  that  which  they  are  not  otherwise  bound 
to  take  (y). 

WhwjtKc  Where   the   compidsory   purcha.so   is  being  made    under 

pttrchaMT 

(k)  Pullniff  V.  L.  C.  4-  I).  R.  Co.,  (ISiO)    7  Jur.  N.  S.  941  ;    GiUt  v. 

(1861)  3  D.  J.  &  S.  G61  ;    33  L.  J.  L.  C.  ♦  H.  R.  Co.,  (1861)  1  Dr.  &  S. 

Ch,  50.'».  •10'>;   30  L.  J.  Ch.  603  ;    Gardurr  v. 

(/)   Tkompton  r.   Toltetiham,  ^r.  R.  Charing  Ctott  R.  Co.,  tup.     And  tho 

Ck.,  (1892)  67  L.  T.  410  ;  8  T.  L.  11.  value  of  trade  fixtures  is  included  ; 

003^  Gif>*cin  X.  Uammertnnlh  R.  Co.,  (18G3) 

(m)  Otrtliifr  T.    Charing  Crou   R.  11  W.  R.  299  ;  32  L.  J.  Ch.  337. 

Ci.,  (1861)  2  J.  &  H.  248;   30  L.  J.  {»)  Fuld  v.  Carnarvon  ^  Llanberit 

Ch.  605  :  Sehictngt  r.  /..  <^  BUekwall  X.  Co.,  (1867)  6  Eq.  190  ;  37  L.  J. 

S.  Co..  (1855)  3  S.  4  G.  30;  24  L.  J.  Ch.  176. 

Ch.  405.  {p)  Ex  p.  Neath  ^  Brecon  R.  Co., 

(»)    Undrrvood  T.  Rrd/ord  R.    Co.,  (1876)2Ch.D.  201;  4.5  L.  J.  Ch.  196. 

(1861)  7  Jar.  N.  S.  911  ;    31  L.  J.  (7)  Treadwellv.  L.  S;  S.  TT.  R.  Co.,^ 

Ch.215;  Dttdtonx.EaUKetitR.Co.,  (1885)33  W.R.  272;  61  L.  J.  Ch.  565. 
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Micbael  An<'elo   Taylor's    Act,    1817  (/•),   wliich    does   not     tWp.  VI. 
contain  any  provision  equivalent  to  s.  02  of  the  Lands  Clauses 


Act,  the  owner  cannot  require  the  purchaser  to  take  the  the  compauy 
whole  of  the  house,  unless  it  appears  that  the  removal  of  the  ^^'^i.^i^^^. 
part  will  materially  injure  the  enjoyment  of  the  house  in  the 
manner  in  which  it  was  formerly  enjoyed  («).  In  fact,  unless 
this  is  the  case,  a  purchaser  under  that  Act  has  no  power  to 
take  the  whole  of  a  house  when  part  is  sufficient  (/).  And 
s.  92  of  the  Lands  Clauses  Act  is  now  often  qualified  by 
Boine  similar  provision  contained  in  the  company's  special 
Act  («). 

The   word   "  house "    in    the    y2nd   section   Is   construed  The  meamug 
liberally;  and  includes  everything  which  will  ordinarily  pass  "house" 
under   that   word   in   a   conveyance  (.r).      Thus,   where   theL°ac.Act. 
company  required  only  a  small  portion  of  the  garden,  they 
were  compelled  to  take  the  whole  property  {u)  ;  even  where 
the  houses  were  unfinished,  and  in  a  ruinous  state  (~)  ;  so,  also, 
where  they  required  greenhouses  and   ornamental  pleasure 
ground  connected  with  the  residence,  which  was  not  touched, 
the  rest  of  the  land  being  used  as  a  nursery  garden  {a)  ;  so, 
also,  where  the  garden  was  one   of   a   series,  and  the  one 
furthest  removed  from   the  house   to  ^^hicll  they  were  all 

(>•)  57  Geo.  3,  c.  xxix.  (x)  Si.  Thomm"  JTospilal  v.  Vhariiiy 

(»)  Gibbon   v.    r<iiidnigion     Vcstnj,  Cross  J!.  Co.,  (1S61)   \  J.k  H.  400 ; 

1900,  2  Ch.  794  ;    69  L.  J.  Ch.  746.  30  L.  J.  Ch.  395;    and  see  Rtchard* 

Apparently  the  owner  cannot  require  y.  Swansea,  ^c.  Co.,  (1878)  9  Ch.  D. 

the  purchaser  to  take  the  whole  of  a  425;  Ktrford  v.  Seacombr,  S;e.  R.  Co., 

plot  of  vacant  land  under  any  cir-  (1888)  67  L.  J.  Ch.  270  ;    68  L.  T. 

cumstances  ;     Gordon    v.     Vestry    of  445. 

St.  Mary,  Knisuigton,  1894,  2  Q.  B.  ^^^^  ^^^^  ^     jj-^^^   London   R.   Co., 

742  ;  63  L.  J.  M.  C.  193,  where  the  ^jg;.^,^  27  Bcav.  242  ;    28  L.  J.  Ch. 

cases  are  examined.  -g-  .   (;,„,,.<.,)(>»•  v.  Hampstrad  R.  Co., 

{I)  Fernley  v.  Limehouse  Board  of  ^jg.-^  ^  j^    ^  j   ^^g  .    .^g  l  J.  Ch. 

Works,  (1899)  68  L.  J.  Ch.  344  ;    80  -gj .  ^-.,,^  ^,    Jl'ycombf  R.  Co.,  (1860) 

L.  T.   351  ;    Aldis  v.  London   Corp.,  ^g  Beav.  104  ;  29  L.  J.  Ch.  462. 

1899.  2  Ch.  169  ;  68  L  J.  Ch.  576  ^^^^^^^^,^  ^.     „.^^^  ^.,^^  ^^   ^ 

(.0  See  (''^-\\^^Xf'%%  ^T        fo  .  (1862)  30  Beav.  556  ;    31  L.  J. 
R.  Co.,  1896,  2  Q.  B.  439  ;    65  L.  J.  '  ^        ' 

Q     B.    625;     CaUdouian    R.    Co.   v. 

Turcan,  1898,  A.  C.  256;    67  L.  J.  (")  «"'"•''    v-    M.t     Fn.!.    R.    Co., 

p   Q  gg  (1870)  9  Eq.  432  ;  39  L.  J.  Ch.  567. 


2S2  iiii:  AbKLi..Mi..N  I . 

CK*p.  VI.  attachin],  each  of  the  lorivs  Ix-ing  sojiarattnl  from  tlie  other  by 
-  a  brick  Willi,  but  conuecttil  by  doors  and  ii  j:ravcl-walk 
]•  fling  to  tho  houso  (/>) ;  so,  too,  where  the  com j -any  gave 
<•  to  toko  a  i>iec<o  of  a  paddock,  used  witli  a  house  aud 
garden,  but  jsojinnited  thorefroiu  by  a  wall  with  a  gate  in 
it  aa  a  moans  of  atvess  {i).  The  fact  of  two  houses,  which 
aro  used  as  one  for  business  purposes  by  means  of  iutenial 
communication,  being  lield  under  different  leases,  does  not 
lir«vent  their  being  one  house  within  tho  meaning  of  tho 
IJut  a  cottage  built  upf>n  land  use<l  as  a  market- 
y,...  .  ..  ..ud  occupied  merely  fur  the  more  beneficial  occupa- 
tion of  tlie  land  as  a  market-garden,  does  not  with  the  land 
constitute  a  "house"  within  the  meaning  of  the  section  {c)  ; 
so,  also,  when^  tho  landowner  was  entitled  under  tho  same  lease 
to  a  messuage  and  garden  on  one  side  of  a  public  highway, 
and  to  a  detached  piece  of  j)leasure  ground  on  the  opposite 
side,  on  which  he  was  prohibited  from  building,  and  which 
alone  tho  c<^»nipany  was  desirous  of  purchasing,  it  was  held 
that  the  detache<l  portion  formed  no  part  of  tho  "house" 
within  the  meaning  of  tho  Act  (/)  ;  so,  also,  where  the  por- 
tion, sejMiratcd  by  the  highway,  was  used  for  the  pui'pose 
of  pasturing  horses  and  cows  for  tho  owner's  establish- 
ment ij) ;  so,  in  tho  case  of  two  contiguous  dwelling-houses, 
the  mere  continuity  of  the  open  space  immediately  under 
the  nx»f  an<l  al)Ove  the  party-wall  which  separated  the  attics 
up  to  their  ceiling,  and  the  inter-communication  of  the  drains 
and  glitters,  was  held  not  to  constitute  tho  two  dwellings  a 
single  "house  "  (//).  But  where  a  company  proposes  to  take 
part  of  a  i>rivato  road  leading  to  a  house,  merely  for  tho 
purpose  of  liridging  it  at  a  point  a  quarter  of  a  mile  from  tho 


(*)  //rtfK>ii  T.  L.  <t  .S.  TT.  Ii.  Co.,  (/)  FrrguM$on  v.  L.  D.  ^  S.   C.  n. 

(IS60)  8  W.  R.  4G7.  Co.,   (1863)   3   D.  J.   i  S.  053  ;     33 

[c]  Jiarnfi  T.  .SontAu-a  R.  Co.,  (1884)  L.  J.  Ch.  29  ;  cf.  Ktrford  v.  Seacombr, 

27  Ch.  D.  636.  if.  Ii.  Co.,  (1888)  57  L.  J.  Ch.  270; 

(rf)  Sitymhrrg  r.  Jfrt.  Di*l.  R.  Co.,  58  L.  T.  445. 

(1884,  32  W.  R.  333.  ';?)  fiftde  v.  .V.  II.    Co.,   (1866)   1 

(«)  Falkntr  v.  Somentt  ^  horMt  Ii.  Ch.  275. 

C«.,  (1873)  16  Eq.  458;  42  L.  J.  Ch.  [h]  Ilartie  v.  6'.  D.  Ii.  Co.,  (1875) 

851.  23  W.  R.  202. 
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house,  the  owner  cannot  compel  the  company  to  purchase  the     Ojap.  vi, 

whole  property  (/)  ;    though  iu  one  case,  a  vacant   i»ieco  of  U 

laud,  not  fenced  off  from  the  street,  and  separated  iiovi  the 
house  by  a  public  foot-\\ay,  but  forming  the  only  means  of 
approach  for  vehicles,  was  held  to  be  part  of  the  "  house " 
withiu  the  meaning  of  the  Act  (/.).  And  where  a  company 
takes  a  plot  of  land  belonging  to  two  tenants  in  common  and 
used  by  b(jth  of  them  as  an  access  to  tlieir  respective  ware- 
houses, one  of  the  tenants  in  common  may  require  the 
company  to  take  the  whole  of  his  premises  to  which  it  is  an 
access  (/).  Tlie  result  of  the  cases  seems  to  establish  that 
what  is  necessary  for  the  convenient  use  and  occupation  of 
the  /tou.sc,  but  not  what  is  subsidiary  to  the  personal  use  and 
enjoyment  of  the  orciipiir,  falls  within  the  statutory  meaning 
of  the  word.  It  is,  however,  obvious  that  cases  may  occur  iu 
which  garden  or  pleasui'e  ground  separated  from  a  house, 
even  by  a  public  high-road,  may  be  almost  as  material  to  the 
due  enjoyment  of  the  house  as  if  the  separating  road  had  no 
existence  ;  cjj.,  where  the  road  is  in  a  cutting,  and  there  is  a 
bridge  tlu'own  across  it. 

Where  the  company  requires .  to  take  part  of  a  building  What  L*  a 
formerly  used  as  a  manufactory,  though  such  user  has  been  tory  "  witi.ia 
discontinued  for  several  years,  thvy  must  not  only  take  the        ^^^' 
whole,    but    also    all    the    machinery    and    trade    fixtures 
therein  (///) .     "Wliere  part  of  a  house  is  used  as  a  manufactory, 
-but  the  rest  is  let  to  a  tenant  and  not  so  used,  a  company 
cannot  take  the  latter  part  without  taking  the  whole  house, 
if  required  to  do  so  by  the  owner  (//).     So,  where  a  railway 
company  gave  notice  of  their  intention  to  take  a  mill-goit 

(i)  AUhmai  V.  Eahng,  ^c.  R.   Co.,  a.  C.  256  ;  C7  L.  J.  P.  C.  GJ. 
(1898)  78  L.  T.  396  ;  46  W.  R.  483.  („.^  ^,,,^,,  ^.   na,.,„urs,nUk  R.  Co., 

(A)  M,n.on  v.   L.   C    SfB.R.  Co.,  ^  jj^  3>L.  J.Cli.337: 

(1868   6E-J.  101  ;  37L.  J.  Cli.  483;  ,    '  i    .  •       ..  ,    .        . 

*    ,    '         *  ^,    ,         T  and  as  to  what  IS  a  "manufactory,  ' 

and   8ee    Gnason   y.    C/.^sInre   L,„c,  ^^  ^^^.^.^^  ^    ^.    ^    ^ 

Commiller,  (1874)  19  Eq.  83  ;  44  L.  J.  n„  n    j(v  q    ^«:     n  i  r    i  x-    ,- 

„,  ^         '     ,        .  ,  Uo  O.  &  S.  55 ;  Daiiti  v.  L.  .f-  jN.  ;/ . 

Ch.    35  ;    as   to  what   is   part   of   a  ^    ^^^  ^  3  Do  O.  &  S.  414. 

"house"   within  s.   92,   sco  Anon., 

cited  3  De  G.  &  S.  419.  (")  ^>>ook-  v.  3faiiche.iffr,  .<•<•.  R.  Co., 

(!)  Caktiouian  R.  v.  Turcan,  1898,  1895,  2  Ch.  571  :  64  L.  J.  Ch.  890. 
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CWp.  \ r.  nnd  wiir,  wliich  occnt-ioually  8upj>lio<l  the  motive  power  for 
^**'  *•  (ho  maohintTj,  they  were  ronjjK'lleJ  to  tuki-  the  \vh<tle  raanu- 
fat-tory,  though  tliey  projio?*^  to  carry  the  railway  over 
liri'lps  whith  would  not  iutorfcro  with  the  water  supply  (o). 
liut  whrre  a  fmtdry  bu>iuej-.s  niid  an  allieil  business,  not 
being  a  factorj*  busincM,  are  carried  on  in  distinct  houses, 
tlie  company  cannot  be  conipolkd  to  take  both  ( />). 

Stauiuwv  Vndcr  tlie  Ij.  C.  C.  Act,  a  company  may  give  a  gecond 

|.  .    notice  to  tlie  same  landowner  in  respect  of  laud  within  the 

•*  -  limit-'  to  which    their   c<'nii>uls<jry  powers  extend,  if,  from 

milureseen  cirtumstane*?,  the  land  taken  under  the  first 
notit-e  prove  insufficient  for  the  authorised  purposes  of  the 
undertaking  {q).  ^[oreover,  the  compulsorj'  power  is  not 
C'xhauptc<l  by  a  sin^'h*  notice  to  treat,  even  as  regards  the 
land  to  which  th«'  original  notice  extended.  Uenc-e,  if  on  the 
r-cfipt  of  a  counter-notice  the  company  validly  withdraws  its 
original  notice,  the  company  is  in  the  same  position  as  if  no 
notii-o  to  treat  had  been  given,  and  may  give  any  number  of 
notices  during  the  continuance  of  their  compulsory  powers, 
whether  in  resj^ect  of  the  whole  land  comprised  in  the  first 
notice  or  not.  IJut  their  validity  is  conditional  on  the  valid 
withdrawal  of  all  previous  notices ;  hence  the  company  is 
entitled  nnd  bound  to  proceed  on  the  last  notice  not  validly 
withdrawn  (r).  But  they  may  not  make  use  of  their  com- 
pul?orv'  powers  to  attain  a  subsidiary'  object,  not  authorised 
for  the  purposes   of    their  undertaking  (>),  and  an  attempt 

(oi  FumuM  v.  2f.  n.  Co.,  (1868)  C  (1847;  15  Si.  580. 

Eq.  473  :  and  cf.  Sparrov  v.  0.    W.  (r)  Athlon  VaU  Co.  v.  Urutol  Corp., 

4   W.  R.   C«.,  (1852)  2  D.  M.  i  G.  1901,  1  Ch.  691  ;  70  L.  J.  Ch.  230. 

94  ;  21   L.  J.  Ch.  731  ;  Spackmnn  r.  (.     Everifield  \.  .Vid-Suuex  Ji.  Co., 

G.   W.  X.  Cj.,  (1855)  I  Jur.  N.  8.  (1858)  3  D.  &  J.  286;  28  L.  J.  Ch. 

7»0:    Rukardt  r.  Sitanua,    ^e.   Co  ,  107:  Dodd  r.  Salubury  R.  Co.,  (1859) 

(187A)  9  Ch.  D.  425  :  but  MC  i?eiii/iii  1    Giff.     158;    Galloway    t.    London 

T.    Mfl.    Homrd  of    Work*,    1 1^' J      «  <c,rp.,     (1864)    4      N.     R.     77;     85 

D.  F.  k  J.  532  ;  31  L.  J.  Oi.  '     '  L.  J.  Ch.  477  ;  Stockton,  ^c.  R.   C«. 

ip)    Btminftom    r.    Mrt.    Board    of  v.   Itrorrn,    (I860)  9   II.  L.  C.   246; 

Wtrka,  (1886)  54  L.  T.  837.  Errington  v.  Mft.  IfUt.  R.  Co.,  (1882) 

(y    Siampt  T.  B.   i  S.  J'.  R.  Co.,  19  Ch.  D.  5.)9,  666;  51   L.  J.  Ch. 

(1848)  2  Ph.  673;   17  L.  J.  Ch.  431  ;  305;  and  compare  Sunpton  r.  Sonth 

•nd  M«  Simp»ofi  T.  Lane.  #  C.  R.  Co.,  Sttiffordthire  JFatencorkt  Co.,  (1864)  5 
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to  do  so    will    be    restrained    liv  injunction  (/),      Where  a     Chap.  VI. 

'  Si-ct    8 

landowner  is  entitled  by  nutict-  to  require  the  company  to  — — 


able  liuio. 


purchase  his  interest  in  lands  affected  by  the  undertaking, 
the  service  of  such  notice  constitutes  the  relation  of  vendor 
and  purchaser  («)  ;  but  it  seems  now  to  bo  settled  that  a  mere 
notice  by  a  company,  not  followed  up  by  entry  or  other  pro- 
ceedings, within  the  period  limit<^d  for  compulsory  purchase, 
does  not  constitute  such  a  contract  as  Equity  will  specilically 
enforce  (.'•) .  In  such  a  case  the  proper  course  for  the  land- 
owne'r  is  by  itKuiddmuH  to  compel  the  company  to  proceed 
with  the  other  stops  directed  by  their  Act  iij). 

But  the  notice  given  by  the  company  to  the  landowner  Nuti.eninst 
cannot  operate  for  an  indefinite  time;  it  must  be  acted  on  witi.iiiiv:u*on- 
witliin  a  reasonable  period,  or  it  will  be  deemed  to  have 
been  abandoned.  Thus,  where  a  railway  company,  within 
the  time  limited  for  the  exercise  of  their  compulsory  powers, 
ssrved  notice  on  the  landowner,  but  no  agreement  was 
entered  into,  and  the  time  fixed  by  the  Act  for  the  com- 
pletion of  the  line  expired  before  any  further  steps  were 
taken,  the  company  was  restrained  from  proceeding  under 
the  notice  (-).     And  Lord  Caii'n^  seemed  inclined  to  lay  it 

N.  R.  70  ;  Woodx.  Epsom,  S;c.  R.  Co.,       Q   g    301^ 

(1860)  8  C.  B.  N.  S.  731;  30  L.  J.  -  >   «,_  „_a  ,,  , 

^        '  '  \x)  See  sup.  p.    2 1 8,  n.    [t  ,  and 

■  C.  P.  82 ;   Jf'M  V.  J/.«r/,«/rr  Ji.  Co.,       ^         ,^  ^^^^^^  ^^  ^  g.      .^3 

(1839)   4  My.  &  C.    118;  Fio.rr  v.  jjeav.  675;  26  L.  J.  Ch.  560;  L- 

L.  B.  ^  S.  C.  It.  Co.,  (I860)  2  Dr.  &  ,,„, „,^^  ^    ^^    ^.    Shrnr.bur,  Ji.  Co., 

S.  330;   34  L.  J.  Ch.  540;  J.-G.  v.  3   ,,     ,^.  ^    ^.._,  .  ,(5  ^   J.  Ch. 

G.  E.  It.  Co.,  (1871)  6  Ch.  572;  Ltwis  l^^ 

V.    Weston-super-MiifC    Local    Hoard, 

(1888)  40  Ch.  D.  55;  58  L.  J.  Ch.  ^'^  ^  '"•^-  P"  ^^^^• 

39  ;  Morri»  v.  Tottnihaw,  ^c.  It.  Co.,  (*)  Itirhmond  v.  X.  L.  It.  Co.,  (ISGS) 

1892,  2  Ch.  47;  61    L.  J.  Ch.  215;  3  Ch.  679;  37  L.  J.  Ch.  S86  ;  cx- 

Donaldson    v.    Soiilf,    Shields    Corp.,  phunfHl  by  Jossol,  M.  R.,  in  I'Wa/.v/i'ra 

(1899)  68  L.  J.  Ch.  162.  ^>o»  Co.  v.  Xcath,  ^c.  It.  Co.,  (1873) 

{I)   Ystah/fera  Iron  Co.  v.  Kealfi,  ^c.  17  Eq.  142  ;  43  L.  J.  Ch.  476;  and 

Jt.  Co.,  (1873)  17  Etj.  142;  43  L.J.  ron-sider  rhiefiiit  v.    L.  <f   Illaehmll 

Cli,  .J76.  It.  Co.,  (1854)  5  D.  M.  &  Ct.  S51  ;  24 

(m)  Doo  v.  1.0)1  Ion  and  Croydon  Canal  ^   J-  Ch.  417  ;   which  see  also  na  to 

Co     (1839)  1  R.  C.  257  •  S  L.  J.  N.  S  *''*'  laudowiuT's  roinody  in  ra4*o  of 

Ch.  200;   R.  V.   Ihrmmpham   R.    Co.,  ^"''"y  h'  *•>«  company;    1    K.   i  J. 

(1850)  15  Q.  B.  634,  647,  n. ;  20  L.  J.  ^^- 


286  Tin:  aorkement. 

i-v,p  VI  down  M  a  goncral  rul.',  that  where  tlio  timo  limitetl  for  tho 
'  *_  completion  of  tho  works  hns  expired,  tho  company  can  no 
lonpor  exercise  their  cominilsory  powers  of  purcliasinp  (a)  ; 
and  in  a  Intor  caso  ho  tlius  cxpresMHl  his  view  :—'•  There 
hav«>  K^on  cases  in  whicli  n  milwny  company  has  pivon  notice 
to  a  landowner  to  treat  for  tlie  purcliaae  of  land,  and  no  fur- 
ther »t.'p  has  been  taken  either  hy  tho  comjiany  or  tlie  land- 
owner, and  the  extended  period  fur  completinp  tlie  works  has 
expiml.and  the  question  has  Ijecn  raised,  Could  the  company 
in  that  state  of  things  proceed  with  its  notice  to  treat,  and 
•Mess  the  compensation  under  the  Lands  Claupos  Act  ?  "Were 
such  a  case  now  to  arise,  I  should  bo  disposed  to  think,  as  I 
was  disposed  to  think  in  lilihttwud  v.  North  Loudon  Rail.  Co.^ 
that  if  notliing  more  was  done,  and  the  company  have  slept 
upon  their  rights,  an«l  certainly  if  tho  delay  cannot  be  ex- 
plained, they  should  be  held  to  be  disabled  from  going  on 
with  any  compulsory  purchase,  and  in  such  a  case  the  land- 
owner should,  as  I  think,  )»e  held  to  bo  disabled  also,  Both 
parties  have  been  content  to  let  the  time  run  out.  There  is 
no  rri  iittercnttxx,  no  change  of  tho  xtntua  quo  aufr,  nothing 
which  requires  to  bo  undone.  Tho  whole  matter  has  been  a 
pn>jett  merely;  and,  as  a  project, it  has  come  to  on  end"  (A). 

Effotof  It  has  not  yet  been  decided  whether  a  notice  of  onfran- 

rlT'-  '■'  .       chisement  under  the  Copyhold  Acts  entails  liabilities  on  the 
''  person  giving  it,  similar  to  those  consequent  upon  a  notice  to 

Acu.  treat  under  the  L.  C.  C.   Act  {r)  ;  but  upon  principle  this 

would  seem  to  be  so. 

(«•;   liifhmrmd    T.    .Y.     L.    It.    Co.,  (*)   Tivfrlon,  ^e.  J{.  Co.\.  Looumorf, 

(ISCftj  3  Ch.  681  ;  .17  L.  J.  Ch.  886;  (1884)  9  A.  C.  at  p.  489;  53  L.  J. 

and  iKW  Ch.   XVI.  «.   7,  a«  to  tlio  Ch.  812. 

rcmcdj  by  mandtimut,  (<•)  Sup.  p.  276. 
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ClIArXElf  Vir.  Chapter  VII. 

THE  EFFECT  OF  THE  CONTKACT  ON  THE  RIGHTS  OF 
THE  TAIiTIES. 
(1.)  Fun/imcr  cniitled  to  estate  and  vendor  to  purchase  money. 
FiioM    the    time    the    owner    of  an   estate   enters    into    a     Section  l. 
binding  aj^reenient  for  its  sale,  he  liolds  the  same  in  trust  for  Vendor,  how 
tho  pm-chaser,  subject  to  payment  of  the  purchase-money:  J^J * J;;;*^*;^^ 
hut  tho  rt'hitionship  thus  created  does  not  entail  all  tho  obli- 
gations of  an  ordinary  trusteesliii.  {a).     The  vendor  is  not  a 
mere  dormant  trustee ;  he  is  a  trustee  having  a  personal  and 
substantial  interest  in  the  property,  a  right  to  protect,  and  an 
active  right  to  assert  that  interest,  if  anything  is  done  in 
derogation   of   it.     Tho   relation,  therefore,   of  trustee   and 
cestui  que  trust  subsists,  but  subject  to  the  paramount  right  of 
the  vendor  to   protect  his    own  interest  as  vendor   of   tlie 
property  (/>).     When  the  title  has  been  accepted  and  the 
purchase-money  paid,  this  paramount  right  of  the  vend.^r 
ceases,  and  the  trusteeship  subsists  without  qualification  ;  but, 
as  from  the  date  of  the  contract,  the  relationship  is  throughout 
that  of  trustee  and  cestui  que  trust  (r),  and  it  follows  that  the 
purchaser  is   personally  liable  to  indemnify  the  vendor  as 
trustee  from  the  liabilities  of  the  trust  property  {d).     If  the 
contract  is  before  completion  rescinded  or  speciEc  performance 
has  been  refused  to  one  of  the  parties,  the  relationship  of 
trustee  and  cestui  que  trust  cannot  be  considered  as  having 
existed  between  the  parties  and  the  vendor  holds  the  property 
free  from  any  liability  arising  out  of  such  relationship  {dd). 

(a)   Wall  v.  Bright,  (1820)  I  J.  &  D.  13;  50  L.  J.  Ch.  472;    and  of 

W   iii'p.bQ\\Rosex.  JJV5o»/,  (1864)  Farwell,    J.,    in    Ridout    v.    FotcWr, 

10  II   L  C   672 ;  33  L.  J.  Ch.  385  ;  1901,  1  Ch.  658  ;  73  L.  J.  Ch.  325  ; 

I'Uwn  V.  Samuel,  1904,  1  Ch.  464 ;  73  affd.  1904.  2  Ch.  93  ;   73  L.  J.  Ch. 

L  J   Ch.  279.  fi'^;  ^'^^  ***  ^'  r>igan\,  1892,  1  Ch. 

\b)  Per  Lonl  Cairns  in  Shair  v.  236  ;    66  L.  T.    244  ;    Re   Bcauforf, 

Foster,  (1872)   L.  R.   5  H.  L.  321,  (1898)  43  Sol.  J.  12. 
338  :  42  L.  J.  Ch.  49,  60.     But  ho  is  [<T)  Dodton     v.    Botcnty,    1901,    2 

not  a  tnistoo   within    tho    TruHteo  Ch.   620;    70  L.  J.  Ch.  854,   whore 

Acta,  see  Re  Carpenter,  (1S54)  Kar,  the  above  passage   ia   approved   by 

418;'  Re   Colling,   (1886)   32  Ch.  D.  FarwoU,    J.;  a«   to   liability  to  in- 

333  ;'  and  see  inf.  p.  672.  domnify  see  inf.  p.  289  et  uq. 

(r)  Soo  judgment  of  James.  L.  J..  {d.f)  riexci  v.  Samuel,  and  Rxdmt  v. 

in  Rayner  v.  Prtiton,  (1881)  18  Ch.  Foxcler,  ^up. 
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Quk-*.  Vir.  Tljough  tho  vondi»r  can,  in  the  absence  of  express  stipulation, 
**^'  '•  insist  on  rotaininp  tho  property  until  completion,  it  would, 
l-'fort>  tho  commenooniont  of  tho  Conv.  Act,  1  SHI,  have  passed 
under  his  d«'viw»  of  trust  estates  («■)  ;  and  this  would  still  bo 
the  cxise  in  regnnl  to  copyholds  to  which  the  vendor  had  been 
admitted  ;  an<l  tin*  vendor  may  be  responsible  as  a  trustee,  if, 
|»en<linp  completion,  ho  allows  tho  ]>roperty  to  go  out  of 
cultivation  or  to  become  deteriorated  (./'). 

8«tk*  a.  (2.)  PurchatterH  general  n'tj/its  under  contract  as  againut  vendor. 
It  is  sometimes  stated,  in  peneral  tonus,  that  by  the  con- 
traot,  tho  i)urchaser  becomes,  iu  Kijuit/,  tlio  owner  of  the 
property  :  but  "  this  rule  applies  only  as  between  the  parties 
to  the  contract,  and  cannot  bo  extended  so  as  to  affect  the 
interests  of  others.  If  it  could,  a  contract  for  the  purchase 
of  on  ♦•quitable  estate  would  bo  equivalent  to  a  conveyance  of 
it.  Before  the  contract  is  carried  into  effect,  tho  purchaser 
cannot,  against  a  stranger  to  tho  contract,  enforce  equities 
attaching  to  the  property"  (y)  ;  nor  can  lie  as  against  the 
vendor  enforce  bu<  h  equities  unless  tho  contract  is  one  of 
which  tho  Court  will  enforce  specific  performance  (/<)•  So, 
notice  of  an  incumbrance  given  to  tho  purchaser  before  the 
execution  of  the  conveyance,  is  efToctual,  though  the  pur- 
chaMJ-money  is  actually  paid  (/)  ;  an<l  even  after  the  execution 
of  the  conveyance,  if  the  purchase-money  is  not  actually 
paid  ik),  the  purchaser,  though  he  may  then  have,  or  sub- 
se^iueiitly  acquire,  tho  legal  estate,  can,  it  is  conceived,  use  it 
against  tho  incumbrancer  only  to  tlie  extent  of  securing  such 
piirchase-money  (/)•  Where  a  purchaser  had  before  com- 
pletion notice  of  an  equitable  charge,  and  completed  after 
pnxlucti.'U  of  a  receipt  for  tho  money  charged,  he  was  held 
not  entitled  to  set  up  his  legal  estate  against  tho  equitable 

U)  LyMfht  r.   Fd<r*rdM,   (1876)  2       "•<'.  "'^  :  ^S  L.  J.  C\^.  719  ;  and  boo 
Ch.  D.  499 ;  45  L.  J.  Ch.  ftAi.  S.C.  in  Ct.  of  App.  1900,  2  Oi.  298 ; 

(/)  Sec  .>/.  p.  672  r,  »eq.  <^»  ^-  ^-   ^-  ^^^  '  ^^""^  ^  •    ^'""'"^ 

^'"  '  (1S56;  3  8.  k  G.  242. 

if)  Prr  I>or.l  Cotlmliam.  in  Ta»lrr  (^j   jfiyy  v.  W.,  (1837)  1  Atk.  384. 

T.   Small,     1834)   3  M.  &  C.   70;    6  (x-)   Wde^fry'r.  Lodffr,  (1857)   3  S., 

Sim.  625  ;  and  sec   Wall  v.   Jiri^ht,  4.  q   543  .  3  j^j..  K.  S.  1000. 
(1820,  IJ.  &  W.  at  p.  501.  (D  See  further  a»  to  notice,   i«/. 

(A)  Comtrall  T.  Jlmtnn,  1899,  2  Ch.  p.  ^41  ft  t^q. 
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cliarffe  when  it  was  found  that  the  receipt  was  forged,  the    Chap.  vii. 

.  Sect.  2. 

owner  of  the  equitable  interest  not  having   been   guilty  of  

any  conduct  rendering  it  inequitable  or  improper  on  his  part 

to  set  up  his  interest  against  that  of  the  purchaser  (w/).     The  Incapable  of 

,  ,       alieuation. 

purchaser  s  interest  under  tlie  contract  may,  however,  be 
charged,  or  assip-nf'(l  (//)  ;  and  used  to  bo  bound  by  a 
judgment  {<>)  :  but  such  incumbrancer,  assignee,  or  creditor, 
can  only  obtain  relief,  as  against  the  vendor,  on  the  terms  of 
undertaking  all  the  purchaser's  liabilities  under  the  con- 
tract {p)  ;  and,  apparently,  the  vendor  is  not  bound  by 
notice  of  an  incumbrance  which  does  not  purport  to  give  the 
incumbrancer  an  immediate  right  to  offer  himself  as  the  sub- 
stitute for  the  purchaser  ((/). 

Up  to  the  time  fixed  for  completion,  the  vendor  is,  in  the  Vendor's 

-111  J      ii         "K^^t  t*>  crops, 

absence  of  special  stipulation,  entitled  to  the  crops,  and  otiier  &c.  pending 
ordinary  rents  and  profits  of  the  land,  and  must  bear  all  ^^o-^pl^-^'o"- 
expenses  and  outgoings  :  he  would  not,  however,  it  is  con- 
ceived, be  entitled  to  take  crops  in  an  immature  state,  or 
otherwise  than  in  due  course  of  husbandry.  After  the  time 
fixed  for  completion,  and  pending  negotiation,  he  may,  it 
appears,  in  due  course  of  husbandry,  cut  coppice  and  get  in 
crops,  but  the  net  profits  will  belong  to  the  purchaser  (r)  ; 
and  where  he  receives  the  rents  he  does  so  in  the  capacity  of 
trustee  for  the  purchaser,  and  cannot  retain  thereout  for  himself 
arrears  of  rent  accrued  due  prior  to  the  time  fixed  for  comple- 
tion (;t).  Where  the  contract  was  for  tlw-  purchase  of  an  estate, 
including  the  growing  crops,  to  be  completed  and  possession 
given  on  the  24th  June,  and  the  time  was  extended  by  consent 
till  the  29th  Sept.,  and  the  vendor  in  the  interval  sold  the  crops, 

Im)  Jartd  v.  Clfmfnt$,  1903,  1  Ch.  (q)  See  and  conBider  iteCreit,htT. 

428  •  72  L.  J.  Ch.  291.  F^ter,  (1870)  ft  Ch.  004 ;  39  L.  J.  Ch. 

(ii)   r.nne  v.  MeUer,  (1801)  6  Ves.  792;  Fishor,  5th  «!.  par.  1183. 

349.  352;     Srtou  v.   Sladf,    (1802)    7  '•)  /V,o/«- v.  .SVktj/.-A/.  vl78t))  1  Cox, 

Ve8.  274  ;  2  Wh.  &  T.  L.  C.  7th  od.  273:  2  Br.C.C.  1  IS;  Sug.Uth  «l.r,44. 

p.  475  ;   Jhimon  v.  Solomon,  (1859)  1  See  a«  to  manoriiil  fines,  on  piinlmso 

Dr    &  S    1  •   20  L.  J.  Ch.  129.  of  a  manor.  Garrick  v.  I.-rd  Varndfit, 

(o)   JiaU^u,  V.  liflrhn;  (1844)  1  J.  (1  790;  2  Cox.  231  (statwl  i.i/.  p.  1  ISti) ; 

&L    18-    f>   Ir    Ivj.R.  424:    Walrott  ixwA  FahI of  Ilauliockry.  Lord  SafdyB, 

V.  Ly>cK  fl8.V2)   13  Ir.  Iv).  R.   199;  (1844)  12  M..^  W.  761 ;   13  L.J.  Ex. 

GrrifCout  Uospila!  \.  U'r.>'mtii»l,ilm.  233;    Cuddon  v.    Tilf.  (1858)    1   Gif. 

Comwrs.,  (1857)   1    D-  &  .1.  531;    27  395;    4    Jur.  N.  S.  579.      See  a«  to 

L.  J.  Ch.  62.  outgtiings  »up.  pp.  139,  142. 

Iv)  Durrv.  Ptsltenn/,  (1740)  Bam.  (rr)  I'lrtrt  v.   Samuel,  1904,   1  Ch. 

C.160.  4fi4;   73L.  J.  Ch.279. 

P.       VOT  .  T.  ^ 
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Ch«p.  VII.     the  purolmsor  was  h<<ld  mititlod,  in  Equity,  only  to  the  crope 
.  growiup  lit  thy  time  of  the  actual  completion,  and  was  left  to 

his  rviutnly  (if  any)  nt  I^aw  for  the  recovery  of  the  produce 

nf  th<'  rn)j)8  {»). 

WloJfklU,  Kvi'rythinpr.  howfver,  whitli  forms  part  of  the  inheritanoo 

Z^gJ^^i^  '^  Wlongs  to  the  purchaser  ffui  thf  date  of  tlio  contract  ;  henco 
ho  is  entitled  to  windfalls  (/),  and  to  the  produce  of  ordinary 
timher  cut  (m),  or  stone  or  gravel  quarried  or  dug  by  the 
▼endor  after  the  contract,  unless  taken  from  an  M[K'n  mine  or 
quarry  in  iiand,  or  in  the  form  of  rents  and  prolits  from  a 
mine  or  quorry  leased  (x). 


MKtrrul 
alirrwtian  of 
pn»perty  br 


And  any  act  of  the  vendor,  which  prevents  his  giving  to 
the  purchaser  that  whii  h  was,  substantially,  the  subject- 
thTcontract^  matter  of  the  contract,  renders  the  agreement  voidable  by  the 
latter ;  *'.y.,  the  felling  of  ornamental  timber  (y)  :  and,  even 
as  to  ordinary  timber,  the  authorities  cited  above  merely 
show  that  the  fall  of  it  mat/  be  matter  for  compensation.  But 
cases  might,  it  is  conceived,  occur,  in  which  the  Court  would 
relievo  a  purchaser  on  account  of  falls  of  wood,  though  neither 
plaDte<l  nor  left  for  ornament  or  shelter,  e.r/.,  where  sufficient 
is  not  left  for  repairs,  or  where  the  general  character  or 
appearance  of  the  estate,  or  of  any  special  part  of  it,  is 
materially  altered. 


TnnhMtT 

tAkfV  arri- 

drntal  Im'Iic- 
fiu,  and  hran 
ATcidcnUl 
l(MMp«,  «fi  in 
CAMT*  of  dp«th 
of  tenant  for 
life; 


An<l  since,  as  between  the  parties  to  the  contract,  the  pur- 
chaser is  owner  of  the  estate,  ho  has  the  benefit  of  any  im- 
provements to  the  projierty  which  may  happen  after  the 
date  of  the  contract ;  e.g.^  the  dropping  of  lives  on  the 
purchase  of  a  reversionary  interest  [z) ;  or  a  sudden  rise  in 


(#)  IFf^fer  T.  DonnUUott,  (1865)  34 
Bmr.  451;  11  Jur.  N.  S.  404. 
Qtutrr,  the  Icgml  rcmcdj. 

(0  /W*  T.  tihrrgold,  (1786)  I  Cox, 
373;  2Br.  C.  C.  118. 

(h)  ilmgennitr.  Fallon,  (182fl)2Moll. 
at  p.  691  ;  cf.  Itatft<r<xjd  r.  Maijniac, 
1891,  3  Ch.  306;  60  L.  J.  Ch.  809. 

{x,  I^ppington  r.  Frrrman,  (1891) 
66  L.  T.  357  ;  •»<•  W.  U.  3*8. 


!jf)  White  T.  Kutti,  (1702)  1  r.  W. 
61  ;  2  E<i.  Ca.  Ab.  687,  pi.  3  ; 
Spurrier  v.  Hancock,  (1799)  4  Vea. 
667,  674  ;  Mat^rnnin  v.  Fallon,  sup. 
Ait  to  the  mcaHuro  of  damages,  where 
the  purchancr  claims  specific  per- 
formance, (»ee  Krfhl  v.  Park,  (1874) 
31  L.  T.  32.5  ;  22  W.  R.  477. 

(z)  Harford  v.  Furrier,  (1816)  1 
^fad.  nt  p.  539. 
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the  value  of  land  from  its  being  required  for  a  public  pur-    ^W^^^"' 

pose  (a) :  and  must  bear  iiuy  loss  which  occurs  without  the   1-^ — 

fault  of  tlio  vendor;  cj.,  the  deterioration  of  the  property 
throuLrh  the  calamities  of  the  times  (/.j ;   the  death  of  the  or  of  cj,tui 
cestui  que  vie,  on  the  purchase  of  an  estate  for  life,  or  a  hfe 
annuity  (V)  ;  or  the  admission  of  younger  lives  to  copyhold 
tenements  on  the  purthase  of  a  manor,  and  the  consequent 
dimiuution  in  the  value  of  the  fines  {d)  ;  or  the  destruction  of 
house  property  by  fire  (/■),  or  an  earthquake  (/)  ;  and,  as  re-  or  fire, 
spects  fire,  the  vendor,  unless  he  agree  that  the  property  shall 
be  kept  insured  {fj),  or,  it  would  seem,  make  some  proposition 
to  the  purchaser  grounded  upon  the  fact  of  its  being  insured,  Vendor, 
need  not  kee|)  up  the  insurance,  or  give  the  purchaser  notice  bound  to 
of  its  having  dropped  (//)  ;  but  if  the  omission  by  the  vendor  ''"'^'• 
to  keep  up  the  insurance  renders  the  title  impeachable,  the 
purchaser,  it  seems,  may  be  discharged  (/) ;  so,  if  the  vendor, 
though  not  bound  to  insure,  effects  an  improper  insurance, 
and   the  property  thereby  becomes  liable  to  forfeiture,  he 
cannot   enforce   the    contract  (A).     The   purchaser   of  house  L^^J^J'^^ '^'^ 
property  must,  as  between  himself  and  the  vendor,  make  good  adjoiuing 
any  injury  done  to  adjoining  premises  by  the  fall  of  the  P"""^"' 
buildings  subsequently  to  the  contract  (/). 

(fl)  Paine  v.  MfUer,  (1801)  6  Yes.  alter  the  promises,  and  has  not  done 

at  V   352  ^  before  the  fire  ;   Counter  v.  Mae- 
lb)  Poole  V.  Shergold,  (1786)  2  Br.  pherton,  (1845)  5  Mo.  P.  C.  83,  106; 

C.C.I  18:  1  Cox,  273.  4  L.  T.  (O.  S.)  449. 

(f)  Sug.  14th  ed.  292;  and  see  r<ii>i<f  (/)  Cast  v.  Ptidelr,  (1692)  2  Vem. 

y.Mflla;  (1801)  C  Vcs.  352.  280;  but   see  1  Br.  C.  C.   157,  n., 

(rf)   Cuddon    v.   Tite,  (1858)   1    Gif.  where  the  case  is  said  to  be  misre- 

395  ;  4  Jur.  N.  S.  579.  ported. 

(f)  Paiuf  V.  MflUr,  (1801)  6  Yes.  ^^^  p^^j^  y   Adamt,  (1864)  12  "W. 

349;   Harford  v.    Purritr,    (181C)    1  jj.  683 ;  33  L.  J.  Ch.  639. 

Mad.   532,    639;    and  see  PooU  v  ^   ^  ^  ^.^^ 

^rf..„u,   (1864)    12   W.   R.   683;    33  ^^^^3^3 

L.    J.     Ch.    639;     and     espmally  (.)  p«,„,«,  ^.  C,,„,,  (1856)  25  L. 

Eaynrr  v.  P.:.ton,  (1881)  18  Ch.  D.  ^^^^^    ^^  ^,   ^   ^^3 

1  ;  50  L.  J.  Ch.  472,  and  Custellatn 

V    PrfM(on,  (1883    11   Q.  B.  D.  380  ;  (^)  ^^"•«'"  ^-  ^<^f<""'"''  (>8«9)  >  ^'^^ 

62  L.   J.   Q.  B.   306  ;   and  see  sup.  &  S.  1  ;  29  L.  J.  Ch.  129;  cf.  .Vr.r- 

p.     193,    Khore     these    and     other  «>««  v.  J/«xu-W/.  (1899)  60  L.  T.  681. 
cases  aio  commented  on.     Alitrr,  if  (/)  RoberUon  v.  Skellon,  (1849)  12 

the  vendor  has  agreed  to  repair  or  Beav.  260,  266  ;  19  L.  J.  Ch.  140. 

u2 
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hirnt— caw 
of  TBraiK-j  on 
Mb  of 


fWlo  in  Mnt> 
■iiirmtiim  of 
lif<*  annuitr  ; 
and  dcmth  of 
crttmt  qtit  ru 
befuiT  con- 


Not  entitlpd 
until  coniplc- 


Wlioro  tlio  aconiing  benefit  is  such,  tlint,  if  takon  by 
the  puH'hajHT,  it  wouKl  or  niiplit  bo  irrevocably  lost  to  the 
vendor  \^m  in  tho  cn.s<>  of  a  vacancy  occurring  jtending  dis- 
cuMions  on  tho  title  to  nn  advuwson),  tho  jtur(lm.sor  claiming 
the  benefit  must,  as  a  general  rule,  accept  tho  title  (m)  :  in 
Wt/rill  V.  Him/ioj)  of  Kxefrr[u)^  the  right  to  present  was 
altogether  denied  liim,  on  the  ground  of  his  objections  to  tho 
title  having  been  frivolous;  but  tho  case  seems  of  doubtful 
authority  (o). 

So,  in  tho  converse  case  of  an  estato  being  sold  in  considera- 
tion of  a  life  annuity,  and  of  tho  cestui  que  rie  dying  before 
completion,  the  purchaser  will  bo  entitled  to  a  conveyance  on 
payment  of  the  arrears  ( ;>).  It  is,  however,  as  a  general  rule, 
essential,  in  such  a  case,  that  ho  should,  in  the  lifetime  of  the 
cestui  que  rie,  have  made,  or  tendered,  any  pajTiient  which 
became  due  during  such  lifetime  (y)  :  but  the  rule,  it  is  jtre- 
sumed,  would  not  apply  unless  a  sufficient  interval  had 
elapsed  between  the  payment  becoming  due  and  the  death  to 
allow  of  payment  or  tender  being  made  according  to  the 
usual  course  of  business ;  tho  omission,  in  fact,  must  amount 
to  /fic/ies  (/•)  :  nor,  on  tho  other  hand,  whore  a  payment  had 
been  preWously  refused  or  long  neglected,  is  it  likely  that  a 
payment  or  tender  made  at  a  time  wlien  the  cestui  que  vie 
was,  to  the  knowledge  of  the  purchaser,  dying  or  dangerously 
ill,  would  be  sufTicient ;  for  tliough  the  Court  will  enforce 
specific  performance  notwithstanding  tho  death  of  the 
annuitant,  it  will  inquire  with  some  jealousy  into  the  fairness 
of  the  transaction ;  and  will,  under  such  circumstances  («), 
require  a  clear  case  for  specific  performance. 

A  purchaser  is  not  entitled,  before  completion,  to  vote  at 


(m)  Siig.  14th  od.  203. 

(m)  (IR1.5M  Trice,  292. 

(o)  Sug.  Uthod.293;  Fry,  4th  cd. 
p.  398  ;  and  nco  *np.  p.  270,  an  to 
agrcftncntM  undor  prorisioDA  r.f  Bene- 
fices Act,  1898. 

{p)  MoTtimtT  X.  Capprr,  (1782)  1 
Br.  C.  C.   156  ;  Baldwin  v.  BouUrr, 


li.,  cited  in  Mortimer  v.  Capper,  tup. 
{q)  Jacktm  T.  Lrver,  (1792)   3  Br. 
C.  C.  60.5;  Pope  v.   RooU,  (1774)   1 
Br.  P.  C.  370. 

(r)  SceSug.  14  th  cd.  295. 
(»)  Daviet  V.  Cooper,  (1840)  5  >r.  &^ 
C.  270,  279. 
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the  election  of  a  member  of  parliament  in  respect  of  the  land    Cliap.  vir. 
purchased  (/),  unless,  of  course,   he  is  in  actual   possession        *^  '  "' 


Avithin   tlie   Parliamentary  Voters   Registration  Act,   1843,  immiuuJJ" 

g^  'J'^  fraachiati. 


The  above  rules,  with  reference  to  sales  under  the  Court,  Sales  by 
are  hereinafter  considered  (k). 

Qi.)    Vindoi-'s general  riyhta  itiuhr  eonfracf  as  aijainsf purchaser.     Sections. 


The  vendor  has  a  lien  upon  the  estate  for  the  unpaid  pur-  Vendor's  lien 
chase-money  (.r)  :  if,  tlierefore,  before  payment,  the  purchaser  „''" 
is  in  possession.  Equity  will  restrain  him  from  any  act, —  htraiuu  fallof 
such  as  felling  timber, — by  wliich  the  vendor's  security  might  pur.  La^Tr  in 
be  lessened  {//) .     If,  however,  only  an  inconsiderable  part  of  P*"**®**'°°' 
the  purchase-money  remain  unpaid,  it  is  conceived  that  the 
vendor   applying   for   an    injunction,    would,    as   would   an 
ordinary  mortgagee,  have  to  satisfy  tlie  Court  that  the  estate 
without  the  timber  was  an  insufhcicnt  security  (z)  ;  and  it  is 
conceived  that  an  injunction  might  be  extended  to  restraining 
the  cutting  of  underwood  out   of   the  due  course  of   hus- 
bandry ('/),  or  other  similarly  prejudicial  act. 

Prior  to  the  Intestates'  Estates  Act,  1884,  it  seems  pro-  '^'<*n<'or*8 

rifrhti^,  on 

bable  that  if  the  purchaser  died  intestate  and  without  an  heir,  Jeath  of 
before  conveyance,  tlie  vendor  nn'ght  have  kept  the  estate  and  withourbeir 
any  part  or  all  of  the  I'urehase-money,  if  paid  (//),  as  there  ^mXtion 
•was  no  escheat  of  equitable  estates  (r-).     But  by  s.  4  of  the 
Act,  where  a  person  dies  without  an  heir  and  intestate  in 
respect  of  any  real  estate,  consisting  of  any  estate  or  interest, 
whether  legal  or  equitable,  in  any  incorporeal  hereditament, 

(0  ^nelay  v.  Zrim,  (1855)    17  C.       Spmccr,  (1820)  5  Mad.  422;  King  v. 
B.  31C;  25  L.  J.  C.  P.  121.  Smith,   (1843)   2   Ha.    239;    7   Jur. 

(m)  See  Ch.  XIX.  ^^■*- 

y  s  n      ^L    -i-TTT         ..    .  (")  Humphrfys  v.  Ifarrison,  tun. 

(r)  See  Ch.  XIII.  sect.  1.  ,,'        J^      f    ,     ,    ,   ,      '     ' 

^  '  (A)  SeeSug.  14th  ed.  295.  296,  com- 

(y)  Crock-ford  v.  AUiandrr,  (1808)  menting  on  liurgf^sy.  Wh^aU,  (1759) 

15  Ve«.  138.  1  'VV.  Bl.  123;   lEd.  at  p.  211. 

(;)    See    Humphreys    \.    Uarriton,  (r)   S.  C;  Bealr  v.  Si/iiionds,  {1853) 

(1820)  1  J.  A:  "\V.  581  ;    HippfiUy  v.  IG  Boar.  40f. ;   22  L.  J.  Ch.  T0"'\ 


294 


EFFFXT  OF  COSTRACI 


Clj«p.  VII.    or  of  any  equitable  ostato  or  interest  in  any  corporeal  here- 

******  *'       ditamont.  whether  dt-nscil  or  not  devised  to  trustees  hy  the 

will  of  such  jHTson,  the  law  of  es<heat  is  to  njiply  as  if  such 

estate   or   interest   were   a   legal   estate    in   corporeal   here- 

ditniiicnts. 


by  \    :.  I   r  •■tx 

.■;.  r»- 
c<a»|iicti'.'n. 


It  scfm!*  iiuii  II,  after  the  contract,  the  vendor  lay  out 
money  on  tlio  property,  c.fj.,  in  obtaining  a  renewal  of  the 
lease  on  which  it  is  h»'ld,  he  has  no  claim  on  the  purchaser 
for  the  exi>enditure  {(f) ;  and  this  rule  applies  to  expenditure 
essential  to  the  pres»-rvation  of  the  property,  incurred  by  the 
vendor  after  the  expinition  of  thf  time  fixed  fur  completion, 
even  though  the  delay  rests  with  tht  purchaser  (<•). 


fkctkn  4. 


BiirltUol 
Tro'Ior  and 
paniMMT, 
tmtrr  tf.  Out 
affcrud  br 

ni; 

Pit:,      ,    :  _  . 

Prot*«rtinn 

to  pi'T.  I  ..-.  r 


batakfupuy. 


(i.)   RiijhU  of  ctiulor  aii'i j>tnr/ta.sti;  inter  se,  )iof  affected  by 
(it  nth,  hankruj)tci/,i<fc.  of  either  party. 

Tlie  contract,  when  once  entered  into,  will  not,  without  an 
express  stipulation  to  that  effect,  be  avoided  by  the  death, 
bankruptcy,  or  lunacy  (/),  of  both  or  either  of  the  parties, 
even  before  the  time  fixed  for  completion. 

Sect.  40  of  the  Bkcy.  Act,  1883,  provides  that  a  contract 
■  !     '■   _'  or  transaction  b}'  or  with  a  bankrupt  for  valuable 

;.. .  .ration  shall  not  be  invali(]ate<l  provided  tliat  it  takes 
place  before  the  date  of  the  receiving  order  and  that  the 
person  by  or  with  whom  it  was  made  had  no  notice  {g)  at  the 
time  of  making  the  contract  of  any  available  act  of  bank- 
ruptcy committed  by  the  bankrupt  before  that  time.  If  a 
transaction  comes  within  this  section  it  is  protected,  though  it 


ii]  S«J  Monro  V.  Taylor,  18.50,  8 
U».  »t  p.  60 ;  ( 1 852;  21  L.  J.  Ch.  525  ; 
CImr*  Hull  t.  Ilardtny,  (1848j  6  Ha. 
296:   17  L.  J.  Ch.  301. 

(»>  See  inf.  p.  673  ft  wj.  on 
rhUhjn  T.  SiUfttr,  (1872  8  Ch. 
17S:  42  L.  J.  Cb.  225. 

(/)  Wtm^*d  T.  J>fthury,  (1724;  2 
Eq.  C«.  Ab.  32 ;  Orlehar  v.  Fl^Uher, 
'M2V   1  r.  W.  737;  2  Eq.  Ca.  Ab. 


108,  pi.  2;  (Mcnt  V.  Darui,  (1748)  1 
Vca.  BfD.  82  ;  Brooke  T.  Jleiritl,  (1796) 
3  Vm.  255  ;  Whiticorth  v.  DavU, 
(1813)  1  V.  4  B.  545;  Valpy  r. 
Oakrtry,  '18.')!)  16  Q.  B.  941  ;  20 
L.  J.  Q.  B.  380;  Sag.  14th  od.  170, 
220.  A»  to  lunary,  aeeitip.  j>.S  rt  leq. 
Oz)  See  Williams  on  Bkry.  8th  rd. 
pp.  260-263  ;  Tht  Ruby,  (1900;  83 
L.  T.  438  ;  Rf  Slohodiruky,  1903,  "» 
K.  B.  517:   72  L.  J.  K.  B.  883. 


ON  RIGHTS  OF  PARTIES.  295 

constitute  an  aft  of   bankruptcy  (/<).     And   if   a  purchaser    Chap.  Vll. 
receive  notice  of  an  act  of  bankruptcy  by  the  vendor  prior  to  — — 


completion,  he  can  at  once  repudiate  tlie  contract  and  recover 
his  deposit  (/). 

But  s.  5o  (1)  (2)  of  the  Act,  as  amended  by  s,  13  of  the  Disclaimer  by 
Bkcy.  Act,  1890,  provides  (/.)  that  the  trustee  of  the  bankrupt's  bankrupt, 
property  may,  notwitljstanding  that  he  has  endeavoured  to 
Bell,  or  has  taken  possession  or  exercised  acts  of  ownership, 
by  ANTitin^r  under  his  hand,  under  certain  conditions,  at  any 
time  witliin  twelve  months  after  the  first  appointment  uf  a 
trustee,  or,  if  the  property  shall  not  have  come  to  the  know- 
ledge of  the  trustee  within  one  month  of  his  appointment, 
witliin  twelve  months  after  ho  first  became  aware  of  it, 
disclaim  any  property  of  the  bankrupt  which  is  of  a  burden- 
some or  unsaleable  description,  including  unprofitable  con- 
tracts ;  and  such  disclaimer  will  operate  to  determine,  as 
from  its  date,  the  rights,  interests,  and  liabilities  of  the  bank- 
rupt and  his  property  in,  or  in  respect  of,  the  property  dis- 
claimed ;  and  will  also  discharge  the  trustee  from  all  personal 
liability  in  respect  of  the  property  disclaimed  as  from  the 
date  when  the  property  vested  in  him,  but  ■vniII  not,  except  so 
far  as  is  necessary  for  the  purpose  of  releasing  the  bankrupt 
and  his  property  and  the  trustee  from  liability,  affect  the 
rights  or  liabilities  of  any  other  person.  S,  55,  however, 
does  not  enable  the  trustee  to  disclaim  a  contract,  merely 
because  it  would  be  more  beneficial  to  the  estate  that  the 
contract  should  not  be  carried  out,  nor  to  disclaim  the 
contract  apart  from  the  property  (/)  ;  nor  does  his  disclaimer 
take   aw;iy  the   equitable  interest   vested   in  the  purchaser 


(A)    Shrart    v.    Goddard,    1896,    1  and   1890,  r.  320.     As  to  the  effect 

Q.  B.  406  ;  65  L.  J.  Q.  B.  344  ;  and  of  a  disclainur  of  freehold  property 

cf.  He  S/itirj),  ^1900)   S3  L.  T.  416;  of  a  bankrupt  burdened  by  onerous 

Jir   Jiikc$,    1902,    2    K.    B.    oS  ;     71  covenants,  sec  Re  Mnc^r  and  Mo -re, 

L.  J.  K.  B.  710.  (1880)  14  Ch.  D.  287  ;    49  L.  J.  Ch. 

(0  PviceU  V.  Marihall  Farhes  «r  Co.,  201  ;    Williams   on    Bkcy.    8th    od. 

1899,  1   Q.  B.  710;    68  L.  J.  Q.  B.  pp.  274.  279. 
477.  (/    AV  liattabh,  1901,  2  K.  B.  618  ; 

(X)  Seo   Bankruptcy   Rules    1886  70  L.  J.  K.  B.  784. 
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Chap.  VII. 


umler  the  contract  (m).  And  wIuto  an  application  in  writing 
hn*  Won  roado  to  the  trustee  by  a  person  interestcnl  in  the 
proiM'rtv.  ri«<|uirinp  him  to  docido  whether  ho  will  disclaim 
or  not,  and  the  tnihtiH)  within  twenty-eight  days  or  such 
extende<l  |>eriod  as  the  Court  may  allow  does  not  disclaim,  ho 
is  deemed  to  have  adopt e<l  the  contract  («j.  And  the  Court 
may  as  apuinst  the  trustee  rescind  the  contract  made  with 
the  Wnkrupt  on  sucli  tenns  as  to  payment  of  damages  as  to 
the  Court  may  seem  equitable,  and  such  damages  may  be 
proved  for  as  a  debt  under  the  bankruptcy  (un). 

Dr*linir»  with      A  coutract,  though  entered  into  in  good  faith  and  for  value 

Iwnkrupt'*  •1111  e         \  e  !_•* 

■ftrra.quimi  with  an  undisclmrged  baiikmiit  for  the  purchase  from  him  of 
V^p^  7-  freeholil  property  acquired  by  him  subsequently  to  the  bank- 
ruptcy, and  as  regards  which  the  trustee  in  bankruptcy  haa 
not  intervened,  is  invalid,  and  the  conveyance,  if  executed,  of 
no  effect  ;  and  the  fact  that  the  purchaser  had  no  notice  of 
the  bankruptcy  makes  no  difference  {0).  It  is  otherwise, 
however,  in  the  case  of  leaseholds  (p). 


Swtioii  6. 


Doath  of 
Tmd«)r  before 
completion  : 
itii  effect  on 
irUtire  riifhtA 
of  hid  real  and 
prrvnal 
reprt»cnt«- 

tiTM. 


(•5.)  Dtoth  of  vendor  before  complctio)i  :  its  rJJWt  on  relative 
ri'j/itii  of  hin  real  and  personal  representatives. 

Upon  the  vendor's  death,  where  ho  is  absolute  owner,  the 
impaid  purcliase-money,  though,  by  the  agreement,  made 
payable  as  ho  shall  appoint  (7),  forms  part  of  his  personal 
estate  (r)  :  the  profits  of  the  land  from  his  death  up  to  the 


(»i)  S.  C. ;  and  further  a«  to  effect 
of  diaclaimcT,  inf.  581,  623. 

(n)  S.  65  (4). 

(mn)  S.  65  (5).  And  aH  to  power  of 
Court  to  make  orders  ve«*ting  dis- 
claiined  prop<rty,  «oo  Mib-H.  C  ; 
Williamn  on  iJknj.  8th  ed.  p.  278  ; 
1.40  \.  Thurthy,  1004,  2  Ch,  .')7;  73 
L.  J.  Ch.  618. 

(o)  Re  Sr\c  Land  DtrtlopmenI  A»t. 
and  Grn,,,  1892,  2  Ch.  138  ;  Gl  L.  J. 
Ch.  323,  495  ;  Rt  Clai/ton  and  Barclay, 
1896,  2  Ch.  212  ;  64  L.  J.  Ch.  616  ; 
Bird  T.  rA,lf»t(,  1900.  1  Ch.  822  ; 
69  L.  J.  Ch.  487  ;  London  and  found/ 
Contract*  T.  Tatlack,  (1903;  W.  N.  8  ; 


51  W.  R.  408. 

{p)  Cohen  V.  MiichtU,  (1890)  26 
Q.  B.  D.  262 ;  69  L.  J.  Q.  B.  409 ; 
Re  Clayton  and  Barclay,  tup. 

(q)  Thomp»OH  v.  Towne,  (1G94)  2 
Vcm.  319  ;  2  E<i.  Ca.  Ab.  4GG,  pi.  8  ; 
and  see  WilLj  Act,  1837,  8.  27. 

(r)  FUtcher  v.  Athburner,  (1779)  1 
Br.  C.  C.  497 ;  1  Wh.  &  T.  L.  C. 
7th  ed.  327 ;  Baden  v.  Counteu  of 
Prmhroke,  (1690)  2  Vem.  213,  216; 
3  Rep.  in  Ch.  217  ;  Faton  v.  Sanxter, 
(1834)  6  8i.  .517 ;  3  L.  J.  N.  S.  Ch. 
197;  sec  an  to  standing  timber, 
.<<Mow.,  cited  7  Ve«.  437;  Sug.  14th  cd. 
188  ;  sec  Lord  Uatherton  v,  Bradbume, 
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time  fixed  for  completion  form  part  of  the  income  of  his  real    <^j?P-^  Y^' 
estate  {x)  :  as  until  that  time  there  is  no  conversion.  


In  the  case  of  a  vendor  dyinj:'  before  completion,  without  Death  of 

.  t      \       T    i     i   ^        vendor  int<?«- 

an  heir  and  intestate,  prior  to  the  passing  of  the  Intestates  tate  wiUiout 

Estate  Act,  1884,  a  vesting  order  was  usually  obtained  under 

the  provisions  of  the  T.  Act,  l-^oO  (amended  by  the  T.  Act, 

1802  (/) ).     Now  ass.  1  of  theL.  T.  Act,  1897,  does  not  bind 

the  Crown  and  tlio  legal  estate  vests  in  the  Crown  and  not  in 

its  nominee  («) ,  a  conveyance  must  be  obtained  from  the  Crown. 

And  where,  before  1882,  the  vendor  of  an  equitable  estate  Heirs  of 

equitable  ven- 

died  before  completion,  his  heirs  were  held  necessary  parties  j^r  formerly 
to  the  conveyance  (r)  ;  but  in  such  a  case  the  Court  would  not  p^rlk^tJ 
make  any  order  purporting  to  vest  the  outstanding  interest  conveyance. 
in  the  pm-chaser  (y)  :  a  vesting  order  being  appropriate  only 
to  a  legal  estate. 

The  Conv.  Act,  1881,  s.  4  (s),  provides  that  where,  at  the  Conv.  Act, 
death  of  any  person,  there  is  subsisting  a  contract,  enforce- 
able against  his  heir  or  devisee,  for  the  sale  of  the  fee  simple 
or  other  fi-eehold  interest,  descendible  to  his  lieirs  general, 
in  any  land,  his  personal  representatives  are  by  virtue  of  the 
Act  to  have  power  to  convey  the  land  for  all  the  estate  and 
interest  vested  in  him  at  his  death,  in  any  manner  proper  for 
giving  effect  to  the  contract.  The  section,  it  mu^^t  be  observed, 
however,  does  not  apply  to  copyholds.  And  by  s.  30  (a)  it 
is  enacted,  that  where,  after  1881,  an  estate  or  interest  of 
inheritance,  or  limited  to  the  lieir  as  special  occupant,  in 
any  tenements  or  hereditaments,  corporeal  or  incorporeal,  is 

(1813)  13  Si.  599;   13  L.  J.  Oi.  171,  J.  T.  16  ;  lie  B,jll,  {\9Q2)W.  S. -220. 

where  the  question  was  whetlicr  the  (j)  J>uli/  v.  Xaldrr,  (1866    35  L.  J. 

consideration  payable  for  a  mining  Ch.  52  ;   11  Jur.  N.  S.  921  ;  see,  too, 

licence  was  purchase-money  or  rent.  Jloddfl  v.  Pugh,  (1864)  33  Beav.  489 ; 

(.)   Lumsdni    v.   Fra^fr,    (1841)    12  10  Jur.  N.  S.  634. 

Si.  263;   10  L.  J.  N.  S.  Ch.  362.  (v)  Re    iniliama'  Ettalf,  (1852)  6 

(/)  Or,  formerly,  imder  4  &  6  Will.  De  O.  k  S.  615  ;  21  L.  J.  Ch.  437. 

4,  c.  23;  see  Be  Lotcr't  Eat.,  (1848)  (:)  See    notes   to    the    section    in 

2  Ph.  690  ;  see  inf.  p.  604  rt  Mq.  Wolst.  Conv.  and  S.  L.  Acta. 

(m)  Re  IlartUy,  1899,  P.  40  ;  63  L.  (a)  See  notes  to  the  section,  %b. 
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Ctuip.  VII.     vo»tt'<l  on  any  tnist  or  I'v  way  of  mortgngo  in  nny  person 
L_! —  Bt»Iely,  the   sanio   slmll   on    his   death,  notwithstanding   any 


t»*tnin<titary  disposition,  dtnolvo  to  and  hcconio  vestod  in  bis 
p«Tiional  reprosentativi's  or  representative  from  time  to  time, 
in  like  manner  an  if  the  same  were  a  chattel  real  vesting  in 
them  or  him,  with  all  the  j^owers  and  incidents  attaching  to  a 
chattel  real ;  and  for  the  purjwsos  of  tlie  8wtir»n  tlic  jtorsonal 
repH'sentatives  for  the  time  hcing  of  the  deceased  are  to  he 
deemed  in  law  liis  heirs  and  assigns  within  the  meaning  of 
all  trusts  and  powers.  "Wliere  there  is  a  valid  contract  sub- 
sisting at  tlic  time  of  the  vendor's  dcatli,  lie  is  clearly  a 

hokU.  trustee  within  the  meaning  of  the  section  {/>).     The  section 

was  held  to  apply  to  copyholds  and  customary  freeholds  (r) ; 
but  by  the  Copyhold  Act,  1887  (r/),  it  was  enacted  that  it 
should  not  apply  to  land  of  coj>yhold  or  customary  tenure 
vested  in  the  tenant  on  the  Court  Kolls  upon  any  trust  or  by 
way  of  mortgage :  the  result  of  this  enactment  was  held  to 
be  that,  as  regards  copyhold  or  customary  land  devolving  on 
death  after  18S1  and  up  to  the  lOtli  Sept.,  1SS7,  when  the 
CojiyliMld  Act,  1M87,  was  passed,  and  to  whicli  a  trustee 
or  mortgagee  had  been  admitted,  the  same  became  divested 
out  of  the  personal  representative  and  vested  in  the  customary 
heir  or  devisee,  unless  in  the  meantime  a  conveyance  had 
been  made  by  the  personal  representative  {<■).  In  the  case  of 
trustees  or  mortgagees  who  have  not  been  admitted,  s.  30  of 
the  Conv.  Act,  1881,  still  applies.  And  in  cases  falling 
within  the  law  prior  to  1882,  where  the  mortgagee  has  been 
admitted,  s.  4  of  the  V.  &  P.  Act,  1.S74,  wliidi  was  repealed 

nioT'  '^*^'  ^^  ®'  '^^  °^  ^^^  Conv.  Act,  1881,  is  still  appHctible.  Now  by 
the  L.  T.  Act,  1897,  s.  1,  all  real  estate  vested  in  any  person 
without  a  right  in  any  other  person  to  take  by  survivorship, 
other  tlian  copyhold  or  customary  freehold  in  whicli  an 
admission  or  any  act  by  the  lord  of  the  manor  is  necessary  to 
perfect    the   purchaser's  title,   devolves   upon   the   personal 

(*)  See  inf.  p.  <i\2.  K'  ^-  *^  :  ropcalod  and  re-enacted 

(r)  i?<.  nyyhf»,  (18.S4,  W.  N.   :,3  ;       ^>'  "■  **''  "^  ^^^  Copyhold  Art.  1894. 

Bali  T.   I}n>n,lev,  (1887)    35   Ch.   D.  ('    ^'  ^^^•"''  ^'••""'  0«»")  ^7  Ch. 

642:  56  L.J.  Ch.  722.  ^-    312 ;  (1888;  40  i*.  14  ;  67  L.  J^. 

Ch.  466;  60  L.  T.  442. 
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representatives;  but  in  tlie  case  of  an  intostacj,  the  legal  Cwtp.  Vil, 
estate,  until  letters  of  aJniinistratirm  are  taken  out,  remains  __l!2__l__ 
in  the  heir  (/).  An  equitable  estate  in  copyholds  under  this 
Act  devolves  on  the  personal  representatives  and  not  on  the 
customary  heir  ijf).  And  the  Act  does  not  hind  the  Crown, 
and  therefc.rt'  in  the  case  of  an  escheat  the  land  vests 
immediately  in  the  Crown  (</).  The  term  "personal  repre- 
sentatives "  used  in  s.  1  of  the  L.  T.  Act,  1897,  includes  all 
the  executors  named  in  a  will;  hence,  in  ordor  t<»  pass  the 
estate,  all  must  join  in  the  conveyance,  whether  they  have  or 
have  not  proved  the  ^^'ill  (//). 

lu  cases  governed  by  the  law  as  it  existed  before  the  "Wills  Under  old 
Act,  1S37  (and  which  still  applies  in  all  cases  where  the  will  revolMd°prior 
has   not   been   made   or   republished,  &c-.,  after    lt<37),  the  ^r*^"^ 
contract  for  sale  (assuming  it  to  be  binding  as  against  the 
vendor)  acted  in  Equit^•  as  a  revocation  of  a  pri'tr  devise  of 
the  property  (/)  ;  the  legal  estate  passed  to  tlio  devisee,  but 
merely  as  a  trustee  ;  and  the  purchase-money  formed  part  of 
the  personal  estate.     And  even  if  the  estate  were  densed  in  Though 
trust   for   sale,  and  afterwards   agreed   to   bo   sold   by   the  t^J^t  t<r^lL° 
testator,  the  purchase-money  did  not  belong  to  the  legatees  of 
the  proceeds  of  sale  (A). 

In  all  cases,  the  question  between  the  persons  beneficially  Contract 
entitled  to  the  real   and  personal  estate,  as  to  whether  tiiere  vcndc?r^aui 
has  or  has  not  btn-n  a  conversion,  depends  on  whether  the  ^^  '^'^''^^  ■*^*«» 

as  a  conTcr- 

veudor  at  the  time  of  his  death  was,  either  absolutely  or  sion. 
contingently,  under  an  agi-ecment  enforceable  against  him  {f) ; 
if  so,  the  property   (as  between  such  pei'sons'l,  providiHl  a 

(/)  John  V.  /.,  1898,  2  Ch.  :)73  ;  (1811)  19  Ves.  atp.  178  ;  audseo  Trtir- 

67  L.  J.  Ch.  G16.  srrv.  Jrfrry,  (1828)  3  Run.  479,  484. 

(/■)  See  I\f  SomenxUe  otid  Tmnn;  (X)  Artiatd    v.    A.,    (1784)    1    Br. 

1903,  2  Ch.  5S3  ;  72  L.  J.  Ch.  727.  C.  C.  401  ;  2  Dick.  645 ;   XncMd  r. 

is)  Re    UartUy,    1899,   P.    40  ;    68  lioadkmght,  (1830)    1   R.  4  M.  677  ; 

L.J.r.  16;  /f<'//a//,(1902)W.N.  226.  Tarn.  492;    see  Saundrrt  v.  Cratnrr, 

{h)  Re   Rawlfy   and   London    J'lov.  (1842)  3  D.  &  War.  S7 ;  .*>  Ir.  E<i.  K. 

Bank,  1900,  1  Ch.  68  ;  69  L.  J.  Ch.  6.  12. 

{i)Co((rrv.  Layer, [1731)  2  V.Vi.atp.  {f)  See   A.-G.    v.    I)jy,    vl749;    1 

624  ;  ATMoZ/yt  V.  .4 /.-«•/{•,  (1800)  .1  Vos,  Vos.    sen.  220 ;    Knollyt    v.    Aleofk, 

at  p.  6.S4:  llnwtfv.  Lord  TankrrvilU.  (1802)  7  Vefl.  558  :  Siigr.  14th  .-d.  186. 
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Chap.  VII.  contniry  intention  is  not  indicatid  by  tlio  testator,  forms  part 
^**^-  *  of  his  personal  estate  from  the  time  fixed  for  coniiiletiou; 
whetluT  such  time  is  speoifitnl  in  the  contract,  or  has  to  be 
dftennined  by  the  occurrence  of  some  collateral  event,  or 
ilcptMids  uiMtn  the  mere  ojttion  of  the  purchaser  (//<)  :  but 
unless  and  until  such  event  occur,  or  such  option  is  declared, 
the  estate  (in  the  cast»  of  intestacy)  passes  to  the  heir  («)  ;  or 
in  the  case  of  a  devise  (either  after  (o)  or  before  (y^)  the 
contract),  to  the  devisee,  unless  the  contract  evidence  a 
contrary  intention  ;  sxich  intention  is  not  evidenced  by  a 
special  rcserv'ation  of  the  rent  and  profits,  imtil  completion,  in 
favour  of  the  vendor,  his  /idrs,  cx<ri((ur.s,  and  (uhniuktratovH  (</). 

For  example,  where  a  lessee  of  real  estate  with  an  option, 
if  created  after  the  date  of  the  will,  of  purchasing  the  foe  at 
the  end  of  a  tenn  of  years,  exercises  his  option  after  the 
death  of  the  lessor,  the  realty  becomes  converted  into  per- 
sonalty from  the  date  of  the  exercise  of  the  option  (/•)  ;  but 
if  the  lessor  after  creating  the  option  specifically  de^^se  the 
property,  or  by  codicil  republishes  a  will  specifically  devising 
it,  there  is  a  sufficient  indication  of  intention  to  take  the  case 
out  of  the  nde  as  laid  down  by  Lnircs  v.  Beuuct  (a),  and  the 
devisee  will  be  entitled  to  the  purchase-money  (/)  ;  but  unless 
a  contrary  intention  is  expressed,  a  specific  devise  made 
before  creating  the  option  (m),  f>r  a  general  devise  after  the 

(«)  LatcfM  V.  Jlmnet,  (1785)  I  Cox,  77;   Croice  t.  Mtnton,  (1891)  28  L.  R. 

167  ;  ciUd  7  V«i.  436;    and  4   V'e».  Ir.  'AO. 

696.     A«  to  what  amountj*  to  dec-  (71   Shadforth  v.  Tnnple,  (1839)   10 

tioo.  i»ee  I'adbury  v.  Clark,  (1850)  2  8i.  184  ;  3  Jur.  996. 

M.  4  O.  298  ;   19  L.  J.  Ch.  S33.  (r)  Co//iw^M-oorfT.i?oM-,(1856)5W.R. 

(»)    Tovnlfy  V.  Bedwr-ll,  (1808)   14  484  ;  26  L.  J.  Ch.  GJ9;  TvunUywIied- 

Vcd.    691  ;    lU   haar;    1894,  3   Ch.  trell,  (180S)  14  V'ea.  691  ;   and  see  Re 

606;    63  L.  J.  Ch.  815.     Thi.n  is  bo  Adamt  and  Krtnington  Vntry,  (1886) 

ev»-n    in    cv**    coming  within   the  27  Ch.  D.  394  ;  54  L.  J.  Ch.  87. 

L.  T.  Act,  1^97,  until  ndminiMration  («)  Sup. 

w  Uken   out.     John  r.  J.,    1898,   2  (0  Re  PyU,  189.-),   1   Ch.  724;    64 

Ch.  573  ;  67  L.  J.  Ch.  616.  L.  J.  Ch.  477;  Dnfirtd  v.  Jfacmatter, 

(0)  Hug.  14th  ed.  187.  1896,   1  Ir.  R.  370;  Ihant\.   Vame, 

[p]   Ilunlrr  v.   Walton,  a  cano  do-  (1842)  1  Y.  &  C.  C.  C.  580  ;    11  L.  J. 

cidcd  by  Lord  StlN.rnoin  May,  1874,  N.  S.  Ch.  170. 

but  not  wported ;    see  alw)    U'nttM  v.  (u)    Jf'rediny  v.  W.,  (1861)   1  J.   ft 

jr.,  (1873)  17  Kq.  217;  43  L.  J.  Ch.  H.424;  4  L.T.  616;  Emutt  v.  fimilh, 
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contract  was  made  (r),  will  not  prevent  the  operation  of  the    Chap.  vii. 

n'     '  Sect.  5. 

rule    above    stated.      An    agreement    between    eoniiKting  

claimants  of  an  estate,  that  the  .same  should  bo  sold  and  the 
produce  divided,  \u\s  been  held  a  convei-sion  (r) ;  so  have  the 
adoption  and  completion  by  the  heir  of  his  ancestor's  parol 
contract  for  sale(y).  But  the  principle  applies  only  as 
between  the  parties  entitled  nnder  the  will  or  int«^stacy,  an<l 
not  as  between  the  vendor  and  tlir*  purchaser  (s). 

Where  r.-altv  is  converted  by  Act  of  Parliament  (a)  or  by  Devolution  on 
contract  under  the  L.  C.  C.  Act,  1840,  and  similar  Acts  (/>),  ^e. 
it  is  converted  for  the  purposes  of   devolution  :  and  mere 
acquiescence  will  bo  equivalent  to  a  contract  (r)  ;  but  where  ^'Jj^^j?^™'''" 
undtT  the  L.  C.  C.  or  similar  Acts  the  owner  is  a  lunatic  or  ability, 
under  other  disability,  the  purchase-money,  in  the  absmice  of 
special  provision  to  the  contrary,  retains   the   character  of 
realty  (rf) . 

When  a  railway  or  other  public  company,  in  exercise  of  its  Sale  under 

.         .  •  1        ■*-^*  ^  •  ^'  Act, 

compulsory  power,  gives  due  notice  of  its  intention  to  take  isio. 


(1848)  2  De  G.  &  S.  722  ;  Boiren  v. 
Barlow,  (1871)  H  Kq.  4.54  :  40  L.  J. 
Ch.  373;  affJ.  (1872)  8  Ch.  171  ;  42 
L.  J.  Ch.  82. 

(f)  Goold  V.  Trague,  (1859)  5  Jur. 
N.  S.  116;  32L.  T.  (O.  S.)251.  See 
inf.  p.  30G. 

(r)  Hardcy  v.  Ilaickshaw,  (1850) 
12  Beav.  552;   14  Jur.  707. 

(y)  Fraync  v.  Taylor,  (1864)  10 
Jur.  N.  S.  119  ;  33  L.  J.  Ch.  228  ; 
and  see  Rf  Harrison,  (1S86)  34  Ch.  D. 
214  ;  56  L.  J.  Ch.  341. 

(t)  Edwards  v.  West,  (1878)  7  Ch. 
D.  858  ;  47  L.  J.  Ch.  463, 

(a)  Frewni  v.  F.,  (1875)  10  Ch. 
610  ;  33  L.  T.  43,  a  case  relating  to 
the  Irish  Church  Act  (32  &  33  Vict. 
0.  42)  abolishing  ndvowsons  ;  Cad- 
many.  C,  (1872)13  E«i.  470;  41  L.J. 
Ch.  4f)8,  where  fnthold  right.s  in 
Hharos  had  1>oon  extinguished  under 
an  Act  of  rarliametit ;  Rtchanh  v. 
A.-G.  of  Jamaica,  (1848)  6  Mo.  V.  C. 


3S1  ;  13  Jur.  197,  as  to  compensation 
for  compulsnrily  emancipating  slaves 
who  were  realty. 

(i)  Ex  p.  Hawkins,  (1843)  13  Si. 
669  ;  ReJfan  and  S.  R.  Co.,  (18541  19 
Beav.  365. 

(r)  Ex  p.  Hawkins,  sup. ;  and 
Richardt  v.  A.-G.  of  Jamaica,  sup.  ; 
but  see  Adams  v.  London  and  Black- 
wall  RIy.,  (1850)  2  M.  &  G.  lis,  229  ; 
19  L.  J.  Ch.  557  ;  Rf  Stewart,  (1S52) 
1  S.  k  G.  at  p.  37 ;  22  L.  J.  Ch.  369. 

[d)  Mid.  Counties  R.  Co.  v.  Oswin, 
(1844)  1  CoU.  74  ;  13  L.  J.  Ch.  209; 
Re  Sloper,  a  cafio  do<ided  by  the  Lords 
Ju-stice-i^,  and  cited  22  Beav.  19.S ; 
Re  Bayot's  Scttl.,  (1862)  31  L.  J.  Ch. 
772  ;  Re  Taylor,  (18.52)  9  Ha.  596  ;  Rt 
Horner,  (1852)  5  De  G.  &  S.  483; 
16  Jur.  1063;  Re  Harrop,  (1857)  3 
Dr.  726;  Re  Tuywell,  (1884)  27  Ch. 
D.  309;  53  L.  J.  Ch.  1006;  and 
see  Lunacy  Act,  1890,  s.    123,  sup. 
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S*le  by  order 
of  Coart 
effects  con- 
Tenion. 

Wbenwlc 
excwdre. 


lunil,  the  service  of  tho  notice  for  certain  purposes,  and  to 
Uie  extent  of  fixing  tho  (iimntity  of  lund  to  Ihj  taken,  con- 
stitute* t  lie  relation  of  vendor  and  purcluustT ;  but  until  tho 
negotiations  thus  originated  result  in  a  formal  agreement,  or 
in  acts  of  tho  parties  equivalent  thereto  (as,  r.^/.,  the  fixing  of 
the  price  by  arbitration),  there  is  no  contract  which  the 
Court  can  si^eeifieally  enforce  at  tho  suit  of  either  party,  and 
therefore  no  conversion  (fj.  Thus  where,  after  service  of 
notitv,  the  vendor  states  the  price  he  is  willing  to  take,  but 
dies  before  his  offer  is  accepted,  though  tho  purchase  is  after- 
wards completed  at  the  price  asked,  there  is  no  con  version  (/)  ; 
so,  where  the  contract  merely  fixes  the  price  per  acre,  without 
specifying  the  quantity  to  be  taken  (g)  ;  but  where  after 
aervice  of  notice,  two  surveyors  were  appointed  under  the 
L.  C.  C.  Act,  and  the  landowner  verbally  agreed  to  accept 
the  price  thus  afcertained,  but  died  before  completion,  having 
8i>ecifically  devised  the  property  prior  to  the  notice,  it  was 
held  that  there  was  a  valid  contract,  and  that  the  devise  was 
adeemed  ;  but  that  the  devisee  was  entitled  to  the  rents  up 
to  the  date  of  completion  (//). 

As  a  general  rule,  where  realty  is  sold  under  an  order  of  a 
Court  of  competent  jurisdiction  the  order  operates  from  the 
date  of  its  being  made  absolute  as  a  conversion  of  the 
estate  (i) ;  and  the  same  ndo  applies  to  the  surplus  proceeds 
where  realty  has  been  sold  in  excess  of  what  is  required  to 
satisfy  the  i)uq>oses  for  which  tho  sale  was  directed ;  for,  aa 
Jessel,  M.  K.,  said,  "  if  a  conversion   is  rightfidly  made, 


(»)  Hoiynft  T.  Zr.,  (1861)  1  Dr.  & 
8.  426 ;  30  L.  J.  Ch.  .578,  and  camm 
dt«d  in  judjnnPDt ;  lie  IlayoC$  StUl., 
(1862)  31  L.  J.  Ch.  772;  and  soo 
tup.  p.  276  tt  uq. 

(/)  Rt  Arnold,  (1863)  32  Bear, 
691  ;  9  Jut.  N.  S.  883  ;  Rxghton  \. 
S.,  (1866)  36  L.  J.  Ch.  61  ;  and  i-m> 
CoyiK  T.  r.,  n876)  10  Ir.  R.  Eq. 
496. 

is)  Ex  p.  Waller,  (1853)  1  Dr. 
608:  22  L.  J.  Ch.  888. 


{h)  Wn(t$  T.  jr.,  (1873)  17  Eq. 
217;  43  L.  J.  Ch.  77;  »oo  tho 
V.-C.'s  comments  on  Ex  p.  Ifaukint, 
and  Ilaynfn  v.  //.  ;  mcc  aluo  llnrding 
V.  M't.  R.  Co.,  (1872)  7  Ch.  lol  ;  41 
L.  J.  Ch.  371. 

(i)  Arnold  V.  Dixon,  (1874)  19  Eq. 
113;  23  W.  R.  314;  IlyHt  v.  ^f^k^H, 
(1884)  25  Ch.  D.  735  ;  63  L.  J.  Ch. 
'.;41  ;  Re  lieamith,  (1891)  27  L.  R. 
Ir.  326;  Re  Ilettry'i  Eet.,  (1893)  3h 
L.  R.  Ir.  l.-JR. 
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whether  hv  the  Court  or  a  trustee,  all  the  consequences  of  a    Chap  VII. 

Ot9Ut.  0, 

conversion  must  follow"  {/:]  ;  hut  there  may  be  an  equity  in  

favour  of  the  heir  or  some  one  (Aso  for  re-c^n version,  as  where 
the  Act  under  wliich  the  order  is  made  or  the  order  itself 
contains  a  clause  directing  the  re-investment  of  the  purcliase- 
money  in  land  i/)  ;  or  as  regards  surphis  moneys  where  tlie 
sale  has  been  purely  judicial  without  the  consent  of  the 
parties  to  tlie  action,  for  instancf,  a  sale  under  a  f«jre- 
closm-e  decree  (///)  ;  but  it  is  a  question  to  be  decided 
on  Bach  particular  case  whether  there  is  or  is  not  sucli  an 
equity  {n). 

In  cases  of  settled  land  it  has  been  li.-ld  that  acquiescence  Sale  of  nettled 
in  a  notice  to  treat  by  a  railway  or  other  public  company,  and 
neo-otiations  as  to  the  price,  do  not  amount  to  an  equitable 
exercise  by  tenants  for  life  of  an  absolute  power  of  appoint- 
ment, so  as  to  operate  as  a  conversion  of  the  estate  into 
personalty  as  against  remaindermen  claiming  under  the  limi- 
tations in  default  of  appointment  (o) :  nor  where  the  estate  is 
convertible  at  the  request  of  a  tenant  for  life  is  conversion  the 
necessary  result  of  the  money  having  been  paid  into  Court 
and  invested  in  Consols  on  his  application,  and  of  his  having 
received  the  dividends  (;>),  hut  it  is  the  necessary  residt  of  an 
actual  binding  contract  for  sale,  though  the  landowner  has  in 
fact  no  option  but  to  sell(y).  Compensation  for  severance, 
&c.,  is  subject  to  the  same  rules  as  purchase-money  (r). 
Nearly  all  sales  are  now  effected  by  the  tenant  for  life  under 
the  S.  L.  Acts. 


{k)  steed  V.  Preere,  (1874)  18  Eq.  then  citod. 

192;    43   L.    J.    Ch.    687:    and   seo  (<>)  Mon>an  v.  jyi/maM,  (1853)  3  D. 

Croxcther  v.  Dradnnj,  (1873)  23  L.  T.  M.  Jc  G.  '1\  ;  22  L.  J.  Ch.  8y7. 

464.  (p)  He   Taylor,  (1852)  9  Ha.  696; 

(/)  Fo>trr  T.   F.,  (1875)   1  Cli.  D.  ^^  siemirt,  (1852)  1  S.  &  G.  32  ;  22 

588  ;    45  L.  J.  Ch.  301  ;  Re  Xortot,,  j^    j    f,^   ggg .  ^^  jjorncr,   (1852)  5 

1900,  1  Ch.  101  ;  69  L.  J.  Ch.  31.  jj^  q   ^  g   ^§3. 

CO  *•-«  -  ^'  (^«»->  '  \^-  ^'-  (,)  Re  Manchester,  ^c.  E.  Co.,  (1854) 

367  ;   and    sec    Ferguson    x.    Jlfnyon,  '^^^    ^^^ 

(1886)17  L.  R.  It.  212. 

(«)  ScQtt   T.    .9.,    Jt</'..    anl    cAaes  (0  ■^*- 
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A  contrnt't  under  a  power  of  sale  in  a  settlement  or  a  com- 
pulsory sale  under  the  L.  C.  C.  Act,  184o,  revokes  n.  sub- 
con^tt  ..n  sistinp  devise  l»y  tlie  tenant  for  life,  of  tlie  revei-sion  in  fee 
prv>rd€«irU»«or  wludi  he  Ims  a  Pi>ecial  or  ceneral  power  of  tefitnmentary 

tMt*mmt«rr  . 

•ppoiatinrat.  appointment  ;  nnd,  thougli  the  eontmet  is  not  completed  at 
his  death,  the  devisee  is  not  entitled  to  tlio  l)enefit  of  the 
vendor's  lien  for  unpaid  purohaso-moiiey  (v),  but  in  every 
cas**  it  is  a  qu«'stion  of  (((nstniotiou  whether  or  not  there  is  an 
intention  that  the  property  shoidd  pass  in  whatever  form  it 
moy  exist  ot  the  testator's  <leath ;  if  tliero  is  such  an  intention 
then*  is,  of  coui'se,  no  ademption.  Thus,  wliero  a  tenant  for 
lift'  wlm  had  a  testamentary  power  of  appointment  over  real 
estate,  after  exercising  such  power,  subsequently  granted 
leases  of  the  appointed  property  in  consideration  of  premiums, 
the  premiums  were  held  not  to  pass  to  the  appointees,  there 
bi'ing  no  intention  sliown  in  the  will  tliat  they  should 
do  80  (/). 


Rijrlit)!  of  If,  at  tlio   vendor's   death,   there  is  a  binding  contract  as 

prr^JntAtirw  "gains*  *be   purchaser,  but   no   binding   contract   has   been 

unaffected  by  gntereil  into  by  the  vendor,  the  rights  of  his  heir  or  devisee 

bindinjf  only  are,  of  couTsc,  Unaffected. 

purrhiwcr. 


Krentii  nub- 
■equmt  to 

TWldiT'i 

death  immn- 
terial. 


If  the  contract  is  binding  on  both  parties  at  the  time  of  the 
vendor's  death,  no  subsequent  act  or  matter  can  alter  the 
relative  rights  of  his  representatives  (»/)  :  so  that,  if  the  pur- 
chaser subsequently  act  so  as  to  lose  his  right  under  the 
contract,  the  estate  passes  as  personalty  of  the  vendor's  {x). 


F.ffcrt  of  ita  If,    during   the   vendor's    lifetime,    the    purchaser    alone 

daring  hia       abandons  the  contract,  or  acta  so  as  to  relieve  the  vendor  from 


(«)  Gn/rr.  G.,  'IH56)  21  Br«v.  340; 
4  W.  R.  277  :  //Mr  r.  7?..  '1880)  1.5 
Ch.  D.  481  ;  49  L.  J.  Ch.  393  :  Re 
jQhm$U,n*'$  MtUmmt,  (1880)  14  Ch.  D. 
162 ;  49  L.  J.  Ch.  696  ;  Bf  Ik,tr$ett, 
1901,  1  Ch.  398  :  70  L.  J.  Ch.  149  ; 
Jarm.  Wil]».  6th  cd.  130. 

(0  Re  Motet,   1902,  1  Ch.  100  ;   71 


L.  J.  CTi.  101,  where  the  above 
are  con-^iderod. 

(u)  Rrnnrtl  v.  Lord  TankertilU, 
(1811)  19  Vefl.  at  p.  179;  and  see 
TebboU  T.   VouU*,  (1833)  6  Si.  40. 

'Tj  Curre  v.  lioiri/er.  (1818)  6  Beai^. 
B,  n. 
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his  liability  to  eonvev  the  estate,  il  .seems  tiuit  tlie  proj^erty    Hiap  VII. 

•'  '  Sect.  5. 

would  be  cousiJt.-red  real  estate  at  Lis  death  (//i.  — — — 

life  to  bmd 

him  : 

If,  diiriiifj:  the  vendtjr's  lifotimo,  ho  himself  abandon  the  or  tho  pur- 
contract,  or  if,  through  want  of  title  or  for  any  other  roa.s<tn,  '^ 
it  is,  at  his  death,  capable  of  being  enforced  only  (Kjaimt  and 
not  /'//  iii™»  whether  a  conversion  is  or  is  not  effected  depends 
npon  whether  the  purehaser  does  or  does  not  choose  to  enforce 
specific  perforraanee  [z)  ;  the  case  being,  in  effeet,  similar  to 
those  in  which  the  puixhaser  has,  ah  initio^  a  mere  option  to 
purchase. 

Before  the  commencement  of  the  L.  T.  Act,  1807,  a  general  Effect  of 

gi-ueral  dense 
devise  of  all  his  real  estates,  by  the  vendor,  after  the  contract,  uix.n  real 

prima  fan'r,  and  in  the  absence  of  any  limitations  or  other  ^t!-dto'be 

matter  inconsistent  with  such  an  intention,  passed  the  legal  >^^'^- 

estate  in  the  property  contracted  to  be  sold  {a)  :  but  a  general 

bequest  by  the  vendor  of  "all  his  leasehold  estates  and  securities 

for  money,"  was  held  not  to  pass  the  leaseholds,  which  at  the 

date  of  the  will  he  had  eontracted  to  sell  (/<).     Whore  the  to  an  infant. 

estate  was  devised  to  an  infant,  -the  necessity  for  a  suit  and  a 

decree  of  the  Court  was  not  superseded  by  the  fact  of  the  A\ill 

containing  a  devise  of  trust  estates  (<•) ;  but  this  case  is  now 

provided  for  by  s.  4  of  the  Conv.  Act,  1881,  which  enables  the 

personal  representatives  to  convey  (d). 

Thouffh  the  estate  is  devised  expressly  by  name,  the  devisee.  Of  spccifio 
as  a  general  rule,  takes  merely  as  a  trustee  for  the  purpose  of 

(y)  Sug.   14th  cd.    r.'l  ;    1    Jam.  2  Ch.  D.  499  ;  4.J  L.  J.  Ch.  o.J4  ;  cf. 

WiU.s  5th  cd.  52  et  »fq.  I'ollok'B  TnuUet  v.  Audn-wn,   (1902) 

(c)  Seo  1  Jarm.  Willi«,  5th  cd.  54.  4  F.  Ct.  of  Se»».  455. 

See  Ri    Thomas,   (1886)   34    Cli.   I).  (*)  Goold  v.  Ttaguf,  (1859)  5  Jur. 

16G;    56  L.  J,  Ch.  9,  whore,  after  N.  S.  116  ;  7  W.  R.  84. 

the    tostator'H   death,    tlie   tru.stec8,  (f)  Purser  v.  Darby,  (1857)  4  K.  & 

findiDfr  they  had  no  title,  rescindi-d.  J.  41,  43  ;  see  this  case  explained  in 

(a)    U\ill  V.  Bright,  (1820)    1   J.  &  Lysaght  v.  Kduard*,  (1876)  2  Ch.  D. 

W.  494.      The  fart  of  there  being  499  ;  45  L.  J.  Ch.  554  ;    but  see  iZ« 

ahio   a  devino   of   all   the   tosUtor'a  Loicry't  mil,  (1S72)   15  Eq.  78 ;    42 

tru.st    estates    indicates    a   contrary  L.  J.  Ch.  509  ;    and  cf.  cases  cited 

intention,  and   the  real  citato  con-  in/,  p.  610  rt  ttq. 

tractcd  to  be  w)ld  piut^es  under  such  (</)  See  also  B.  30,  and  L.  T.  Act, 

dovisc  ;    r.ysayht  v.  Ednards.    1870)  ISOT,  «.  1. 

D.       VOL.  I.  ^ 
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•  •v...  vii.  carrying  out  tho  coutxuct, aud  tlie  purtliose-mouoy  fonns  part 
—  of  tho  iRTsoiml  cstttto  («•).  Au.l  when  a  tobtutor,  after  speci- 
fli-olly  (lovi.'^ing  his  freeholds,  suLsequently  sells  tliem  and 
taki^t*  baek  tho  proprrty  by  way  of  mortgage  tho  8i)ecific 
devisoo  ia  elearlyuot  entitknl  to  tho  sum  secured  by  tho  mort- 
gago  (/) ;  but  a  si>ocifie  doviso  made  after  tho  eivatiou  of  an 
option  of  punhaso  is  sufficient  to  prevent  a  conversion  under 
tho  rule  of  lyitre^  V.  lieimct  (g). 

S.^  tion  ...      (^1..;   Jh>it/i  u/  jxtrchasei-  hrfovc  comphtiou  :  Ifs  ((Tirt  on  nlatice 

rif/fifx  of  hiH  real  nml  pemonal  irpreMcntatireSy  under  o/d,  and 

under  ncic  hiir. 

F.tT..-tof  Before  tho   commencement  of  the  Keal  Estates  Charges 

U.  .  \  ,t  .t..4^   ^^^^  ^^^„^  ^^^  ^^^^  ^^^_^^^^  ^^j  ^  |,urclmser  })ef(.re  completion,  tho 

/f     V    u-     ■•    Qfin^i  heir  or  devisee  of  tho  equitable  owuer.^hip  of  the  property 
ActJi).  lontraiteil  for  was  prhnd  facie  entitled  to  have  the  piuchaso- 

money  paid  or  reimbursed  to  him  out  of  the  personal  estate 
of  tho  pur(liaser(//),  thou<;h  himself  the  vendor,  and  the 
purchaser's  personal  representative  (/)  :  and  the  Keal  Estates 
Charges  Act,  1854,  did  not  deprive  him  of  his  right  {k) ;  but 
the  Act  of  18G7,  s.  2,  which  extends  the  meaning  of  the 
won!  "mortgage"  in  the  Act  of  l^'>\  to  a  lieu  for  unpaid 
purchase-money  upon  any  lands  or  hereditaments  purchased 
by  a  testator,  deprives  the  heir  or  devisee  of  the  right  to 
have  the  purchase-money  paid  or  reimbursed  out  of  the 
personal  estate  unless  a  contrary  intention  is  expressed  (/), 
leaving  him  tho  equitable  ownership  of  the  property  charged 

(f)  jrii«//yjT.SA<>/>Am/,(1819)citod,  C.  C.  497;    Longford  v.  Pitt,  (1731) 

IJ.  4  W.  499 ;  ncc  ThirtU  v.  Vaughan,  2  P.  W.  629,  632  ;  Jlroonie  r.  Monek, 

(1854)  21  L.  T.  (O.  S.)  5  ;  2  W.  R.  (180,'))  10  Vea.  597,  611,  615.     If  the 

6.32;   CniMmmgr,JUid,{l9H)8l.R.  exccuUjr    compleU),     and    take     the 

C.  L.  166.  convcjnncc  in  his  own  name,  he  will 

(/)  JU  Clotcfi,   189.1,   1   Ch.  214;  be  a  truHtoc  for  the  heir  or  devieee. 

68   L.  T.  395;    and  cf.    lU    Carter,  AlUgn  r.  A.,  (1730)  Mob.  262. 
1900,  1  Ch.  801  ;  69  L.  J.  Ch.  426.  (•)  Coj^pin  r.   C,  (1725)    2  P.  W. 

'j)  See  tup.  p.  300  ;  and  cf .  KnoUyi  291 . 
T.  Sktpherd,  tup.  [k)  Hood  v.  //.,  (1857)  3  Jur.  N.  S. 

(A)  FUUhtr  V.  Aihburntr,  (1779)  1  684  ;  26  L.  J.  Ch.  616. 
Wh.  k  T.  L.  C.  7th  cd.  327;  1  Br.  [I,  See  inf.  pp.  732,  831. 


ON  RIGHTS  OF  PAKTIES.  307 

with  a  vendor's  lien  for  so  much  of  the  purchase-money  as    Chap.  vil. 
remains  unpaid  (/;*).     The  Act  of  1877   extends  the  aLove  '— — 


provision  of  the  Act  of  18G7  to  the  case  of  a  purchaser  dying 
intestate,  and  makes  the  Acts  appliL-ablo  to  leasehukLs  as  well 
as  freeholds  and  copyliolds  (;/).  The  heir  or  devisee  has  the 
same  disposing  power  over  the  estate  aa  his  ancestor  or 
testator  had  ( o) . 

In  cases  not  coming  within  L/Ocko  King's  Acts  (f.^.,  where  R<?lativo 
a  contrary  intention  is  expressed),  the  questi(jn  between  the  awl  inn^oual 
real  and  personal  representatives  of  the  purchaser  is,  whether  [[v^^X^J^nd 
at  liis  deatli  he  was,  either  absolutely  or  c<jnditionallv,  under  pn purcLaaer's 
a  binding  contract  to  purchase:  if  absolutely  bound,  or  if  time  of  death, 
conditionally  or  optionally  bound,  and  the  condition  upon 
which  tlie  liability  was  to  become  absolute  is  subsequently 
fulfilled,  or  the  vendor's  option  to  sell  is  declared,  the  heir  or 
devisee  is  entitled  to  have  the  purchase-money  paid  out  of 
the  testator's  estate  (;>).     And  his  rights  will  not  be  affected 
by  anything  subsequent  to  the  deatli  of  the  purchaser:  so 
that  if  by  such  subsequent  matter  (e.g.,  the  felling  of  orna- 
mental  timber   by   the   vendoi',)    the   contract   cease   to   bo 
binding  on  the  purchaser's  representatives  (7),  or  is  actually 
rescinded  by  the  vendor  on  the'  ground  of  delaj'  after  the 
purchaser's  death  (r),  or  in  exercise  of  a  power  reserved  by 
the  contract  (s),  the  heii'  or  devisee  is  nevertheless  entitled  to 
the  purchase-money.     And,  it  is  conceived,  the  fact  of  the 
contract  not  being  binding  on  the  vendor  at  the  purchaser's 
death,  docs  not  affect  the  above  i-ules  (/). 

(»i)  7i'<  roc/.rro/r,  (1883)  24  Ch.  D.  P.  W.  629. 
94  ;    and  see  lie  Kxdd,  18'J4,  3   Ch.  (^)  jiuckmMter  v.   Ilarrop,  (1807) 

658  :    C3  L.   J.  Ch.   855,  where  the  13  Ves.  456  ;  and  eeo  E<irl  Radnor  \. 

toMtatrix  had  iin  option,  as  lessor,  to  Shnfto,  (1805)  11  Ves.  448. 
purcha^  pround  nnts.  ^^  g^^  ^,.^,,,^  ^   ^^^f.   ^^g^^j  j^, 

(«)   AV  Kn»l.aw,  (1838)  37  Ch.  D.  y„    .^j;,  g04. 
674  ;  a  ront-cliarife  iHMuinK'  out  of  a 

U-rm  of  j-oar.  i.s  within  the  Aet,  AV  ('")    "''"'""''•'•  ^•-    ^-  (» "92)  4  Br. 

Frnur,  1904,  1  C\x.  72G  ;  73  L.  J.  Qi.  ^-  ^-  ^^  '  """^  *^  ^''''^""  ''•  -'^*'"'*' 

48 1  :  and  gencraUy  aa  to  these  Act/i,  ( >  ^05)  1 0  \  es.  599. 
sec  Ji«  CockerofI,  mp.  ;  and  sco  i«/.  (»)  Il»<i*on  v.  Cook,  (1872    13  Eq. 

pp.  830  ft  »eq.  <17  ;  41  L.  J.  Ch.  306. 

(o)  Sec  L^tnuf'rH  t.  Pitt,  (1731)  2  (0  Jarm.  WilN,  5th  M.  5».  55. 

X'.> 
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Chap.  VII. 

If  at*  luiblo 
hU  n-*l  TV' 

iAr«  DO  rUim 
oo  hia  prr- 
mtiml  wUtr. 


D«frctire  title 
•  ftrr  I'Ur- 


CUUtTAi  to. 


Effect  of 
WilU  Act, 
1837.  on 
reUtirc  righta 
of  heir  and 


If,  howover,  tho  contract  giiw  the  piirchagor  a  more  option, 
which  ho  had  not  dwhiroU  at  hi«  d.'Jith.  ..r  if,  through  want 
of  titlo  in  the  vendor  or  any  act  or  omishion  on  liis  ])art,  the 
agrci^mont,  though  intcud.>il  to  be  binding  on  botli  parties, 
wan,  at  tljo  purchas<«r'8  dcatli,  binding  <»nly  upon  the  vendor, 
tht>  li.'ir  or  dovisio  of  the  punhascr  luis  no  claim  upjn  the 
personal  estate  for  tho  unpaid  purcliasc-moncy  (m)  :  but, 
uiwu  principle,  it  would  scorn  tliat  if  he  choso  to  pay  for  tho 
estate  out  of  his  own  pockit,  lie  might  enforce  the  contract 
ogainst  the  vendor  unless  the  option  was  so  worded  as  to  be 
confincil  to  the  purclmscr  individually.  And  where  a 
defective  title  was  not  made  g0(»d  until  after  the  purchaser's 
d.'ath,  though  the  def»'ct  might  have  been  remedied  in  his 
lifetime,  his  real  representative  was  held  entitled  to  have 
the  purchase-money  paid  out  of  tho  personal  estate  (r). 

"NVluTO  the  o\mor  of  a  piece  of  land  contracts  ^vith  a 
builder  for  the  erection  of  a  hou.se  upon  it,  but  dies  before  it 
is  completed,  his  heir  or  devisee  is  entitled  to  have  the  house 
complete<l  at  the  expense  of  the  personal  estate  ;  even  though 
tlio  contract  is  not  enforceable  (//)  ;  but  where  the  testator 
has  contracted  for  tho  erection  of  a  house  on  the  land  of 
a  stranger  who  has  given  no  consideration,  the  stranger 
(being  tho  devisee)  has  no  claim  for  its  completion  out  of 
the  personalty  (2) . 

Questions  as  to  the  relative  rights  of  tho  heir  and  devisee 
on  the  death  of  a  purchaser  before  coniiilotion  under  the  law 
as  it  stood  before  tho  jiassing  of  the  Wills  Act,  1837,  can 


(14,  Or«HT.5«n/;i,(l738,  lAtk.673; 
Sroom*  T.  Momtk,  (1806)  10  Vc».  -i^'t  ; 
C«//i«T  T.  JtnkmM,  (1831)  You.  295; 
Sag.  1 4th  cd.  193.  But  thcdcriMic  of 
an  cotatc  not  contracted  for,  but  onljr 
directed  by  tho  will  to  bo  purchased, 
in  entitled,  if  the  ]>urcha.oo  cannot  be 
effected,  to  have  the  money  which 
the  testator  «o  appropriated  Iniil  out 
in  the  purrha«e  of  another  cf»tat<' ; 
aee  Corrmtry  t.  C,  (1742)  2  Atk. 
pp.  366,  369  ;  Broome  t.  Monrk, 
tup.  ;    Rt     Adnnu     and    Kttuxngton 


}'e*try,  (1884)  27  Ch.  D.  394  ;  64 
L.  J.  Ch.  87. 

(x)  Gtiniffl  T.  ActoH,  (1860)  28 
Boav.  333. 

ly)  Cooper  V.  Jarman,  (1866)  3  Eq. 
98  ;  36  L.  J.  Ch.  86 ;  Re  J)ny,  1898, 
2  Ch.  510;  67  L.  J.  Ch.  619.  See 
Brace  v.  Wthnrrt,  (1868)  25  Bear. 
348  ;  27  L.  J.  Oi.  572;  and  a«  to 
building  contracts,  and  whether  they 
are  enforceable  in  Equity,  see  inf. 
p.  1025  ft  srq. 

(i)  Rt  Day,  tup. 
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now  rarelv  aris.'  in  i.ractico  (fl).     S.  24  of  that  Act  makes     Chap.  vii. 

"  ,  .  Sect.  6. 

the  devise  operate  upon  the  testator's  interests  as  tliov  exist  - — ■_ — 

*  ^  _  .  devinee  of 

at  tlio  time  of  his  death,  unless  a  contrary  intention  appear  purchaser, 
bj  tlio  will. 

Property,  "however,  will  not,  by  virtue  of  the  Wills  Act,  J^.^J^ 
pass   under   words    of    specific   description,    which,   though    '     -   •   -.  u 
applicable  at  tlic  death,  were  inappliiahlc  at  th''  date  of  the  ^ij^ 

wiU(/>);  thus  a  devise  in  1844  ..f  "'all  my  <iu.ndun  Hall  j^f/^^^'m^ 
estates  in  Essex  "  (parol  evidence  being  admitted  to  show 
what  was  comprehended  in  that  description  at  the  date  of  ^ 
the  will),  was  held  insuffieient  to  pass  certain  small  additions 
to  the  property,  which  had  been  contracted  for,  but  not 
actually  purchased  (<)  :  but  where  there  was  a  specific  devise 
of  "  my  mansion  and  estate  called  Clceve  Court,"  followed 
b}^  a  residuary  devise,  and  the  testator  at  the  date  of  liis 
will  had  contracted  to  buy  an  adjoining  estate  which  was 
afterwards  conveyed  to  him,  and  he  subsequently  bought 
other  small  properties,  it  was  held  (parol  evidence  being 
admitted  to  show  wliat  Avas  included  in  the  description  at  the 
date  of  the  will  and  the  death),  that  the  subsequently 
acquired  properties  passed  under  the  specific  devise  {d) ;  so, 
where  there  was  a  specific  devise'of  "  all  my  messuage  jmrtly 
freehold  and  partly  leasehold,  No.  -i,  V.  Street,"  followed  by 
a  residuary  devise,  and  the  testator  subsequently  purchased 
the  revei-sion  in  fee  of  the  leasehold  portion,  the  whole 
messuapo  was  held  to  pass  by  the  specific  devise  (<•).     And 

(rt)  See  gcnenilly  as  to  the  law  as  1893,  1  tli.  101  ;  C2  L.  J.  Cli.  372; 

it  was  before  the  Wills  Act,  the  6th  and  Ifihoii  v.  Kitoi,  (18o0)  5  Ex.  762, 

od.  of  this  work,  pp.  306—308,  and  766 ;  20  L.  J.   Ex.  73 ;   and  Jann. 

860  Jacob  V.  /.,  (190O)  82  L.  T.  270.  Will.-*,  5th  ed.  pp.  292  rl  $tq. 

[b)  BnuM  V.  Smith,  (1848)  2  Do  G.  (c)    U'rbb  v.  iryw^,  (1855)  I  K.  &  J. 

&  S.  722 :  and  seo  Cole  v.  Scott,  (1849)  680  ;  31  L.  J.  Ch.  470,  ud  quare. 

1  M.  &  U.  518;    19  L.  J.  Ch,  63;  (rf)    Castle   v.   Fox,  (1871)    11   E<i. 

Douijl<t%    V.    7)..     (1854)    Kuy,    400 ;  542  ;    40  L.    J.   Ch.    302  ;    and  «eo 

0^  Toole  V.   lirofcnf,  (1854)  3  E.  &  B.  comraent.s  therein  on   Cole  v.    Scott, 

672  ;  23  L.  J.  Q.  B.  282  ;  but  seo  and  Wtbb  v.  liyiig,  nup. 

Wngitaff  V.    IV.,   (1809)  8  Yax.  229  ;  (r)  M>Ui  v.  -V.,  (1866)  1  Ei}.  462  ; 

38    L.   J.   Ch.   528;    and   aa   to   re-  35  L.  J.  Ch.  315;    Cox  v.   IteHnett, 

publication,     s.     34:    Jann.    Willii,  (1868)  0  Eq.  422;  .Stfj/aH  v.  5.,  (1879) 

6th  ed.  Chap.  VIII.  ;  Re  Champion,  13  Ch.  D.  359;  49  L.  J.  Ch.  128; 
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n..p  VII.  whpw  A  te««tator  bcf..ro  the  M.irtmnin  and  Chnritablo  Vbm 
^'•'  ^-  Act,  IWl,  gaTo  Buoh  of  his  residuary  ostato  as  might  be 
hiwfuUy  given  f«»r  <haritaLlo  purposes  to  a  liospital,  and  died 
ftft.T  1S«U,  it  wa.s  held,  that  all  his  residuary  estate  pa,ssed  by 
virtue  of  s.  'J  I  of  the  AVills  Act  and  s.  0  of  the  Mortmain 
and  Clioritablo  I^sos  Act,  1801,  tliough  the  law  would  not 
hovo  so  operated  at  the  time  of  the  making  of  the  will  (/), 
and  when^  a  testator  devised  by  name  one  of  two  adjoining 
freehold  houses  punhasod  by  him  and  occupied  by  him  as  a 
rwideneo,  and  subsequently  to  the  devise  leased  the  other,  but 
without  a  i>ieoe  of  meadow-land  gf>ing  with  it  which  ho 
ocoupi-Hl  with  his  residence^  the  devise  of  his  named  rosidenco 
waa  held  to  pass  that  j.iece  of  mea.low-laud  {y)  ;  and  the  use 
of  the  pronoun  "  my,"  in  the  description  of  the  thing  given, 
is  not  sufficient  evidence  of  an  intention  that  the  will  shall 
not  si»eak  as  from  the  date  of  the  death  {/i)  :  nor  does  the 
adverb  "now"  always  have  that  effect  (/).  In  one  case  a 
testator  de>'i8e<l  **  my  cottage  and  all  my  land  at  S.,"  subject 
to  a  contlition  that  the  plantations,  heather,  an<l  furze  should 
bo  all  preserved  "  in  their  present  state,"  and  devised  "  all 
other  my  fre.-hold  manor,  messuages,  land,  and  real  estate 
whatsoever  and  wheresoever,"  to  trustees  upon  trust  for  sale. 
At  the  date  of  his  will  he  had  a  small  cottage  with  twenty- 
two  acres  of  rough  land  held  with  it  at  S.,  and  ho  afterwards 
entered  into  a  contract,  whieh  was  not  completed  at  his  death, 
to  buy  a  large  house  with  ton  acres  of  garden  and  land  ad- 
joining the  cottage  ond  rough  land.  It  was  held  that,  though 
there  was  not  evidence  of  a  contrary  intent i«»n  within  the 
meaning  of  s.  24,  yet,  having  regard  to  the  existing  circum- 
stancos  at  the  testator's  death  and  to  the  residuary  devise, 

•nd  MC  JliboH  T.  If.,  (1883)  0  Jur.  tho  old  law  with  reference  to  the 

N.    S.   611  ;   32  L.  J.  Ch.  374  ;    Jit  payment  of   debts,  sco  inf.  p.  643, 

M.  JH.  Co.,  (1865)  34   Bear.  625;   13  n.  (/). 

W.  R.  851.  (i)    Jf 'ai,»tnf  v.    Jf\,  (1869)   8  Eq. 

(/)  R*  Bridyer,  1894,  1  Ch.  297  ;  229  ;  3S  L.  J.  Ch.  628  :  Re  M.  R.  Co., 

63  L.  J.  Ch.  186.  (1H65)  34  Bcav.  527  ;   13  W.  R.  851  ; 

is)  Rr  J'olirr,  (1900)  83  L.  T.  40.').  Re   Champion,  1893,   1   Ch.    101  ;    62 

(A;  J/i/«  V.  .V,  (isr.ti;  1  E<i.  402;  L.   J.   Ch.  372;  Re  Eduanh,  (1890) 

35  L.  J.  Ch.  316.     Aa  to  a  residuary  03  L.  T.  481  ;  and  see  Theobald  on 

deriao  being  still  cpecific  as  under  Wills,  6th  ed.  115,  116. 
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the  specific  devise  referred  to  the  cottage  and  rougli  land,  and     CLup.  VII. 
did  not  I  any  the  property  contracted  to  be  bought  {k).  ''   ' 


^N'horo  a  will,  under  the  old  law,  bore  date  only  a  few  days  Contnut  not 
before  the  conveyance,  the  Court  refused  to  i»resurae  the  ex-  a^^'^Leir. 
istenco  of  a  binding  contract  i»rior  to  the  will,  even  though 
for  a  long  jifiiod  no  claim  had  been  made  ly  the  heir  (/). 

Under  the  old  law,  upon  a  binding  contract  for  purchase  of  Eff.-ct,  uuder 
the  inheritance  hy  a  person  possessed  of  a  beni-fi<ial  term  for  punLaMj'of 
yetfrs,  the  term,  though   specifically  bequeathed  by  a  prior  '<»*'yt<'"»o«": 
will,  became  attendant  on  the  inheritance ;  so  that,  on  the 
death  of  the  purchaser,  even  before  conveyance,  his  legatee  of 
the  term  was  merely  a  trustee  for  his  heir  (//<) :  the  interven- 
tion, however,  of  any  intermediate  estate,  unless  held  in  trust 
for  the  purchaser  (n),  would  seem  to  prevent  the  operation  of 
the  rule  (o)  :  and  the  rule  that  the  term  became  attendant 
was  merely  one  of  presumption,  which  might  be  rebutted  by 
evidence  of  a  contrary  parol  declaration  by  the  purchaser  (p). 

It  seems  probable  that,  in  cases  governed  by  the  "Wills  and  under 
Act,  1837,  a  contract  for  purchase,  not  completed  bv  convey-  1337.  *  ' 
ance,  would  still  defeat  the  rights  of  a  party  claiming  the 
term  under  a  general  bequest ;  but  would  not  (except  in  cases 
coming  within  the  operation  of  the  Satisfied  Terms  Act, 
LS4o)  affect  a  specific  ligateo  of  the  term  :  and  it  seems  that 
a  specific  legatee  will  not  lose  the  benefit  of  the  bequest,  if 
the  term  is  actually  merged  by  a  conveyance  of  the  fee  to  the 
testator,  or  becomes  attendant  on  the  inheritance,  or  satisfied 
and  merged  under  the  Satisfied  Terms  Act  (7). 

But  \\here  there  is  an  evident  intention  that  the  term  shall  Morpor  when 

nut  presumed, 
(i)  lie  Fortttl  and  Lamb,  (1885)  30  (")  Scott    v.    FenhouUft,    (1779)     1 

Ch.  D.  60  ;  64  L.  J.  Ch.  1012.  Br.  C.  C.  69  ;  Capfl  v.  Girdlrr,  (1804) 

(/)  Cathrow  V.  Kad, ,  ( 1 85 1 )  4  Do  G.       ^^^^-  *°^- 

&  S.  627  ;  21  L.  T.  (O.  S.)  179.  (^^  ^">?-  ^^*^  ^-  *^"- 

,    .   ^  ,               „         .     ,  -  (?)  J'«/«  V.  M.,  (1860)  1  En.  462; 

(.,,)  Galton    V     Uaucocl;    (1742)    2  g^'^^    j     ^1..  315      Cox  vlc.rtt. 

Atk.  425;  Capri  v.  0,rd^.r,  (1804)  9  ^,3,,^    ,    j^     ,,,  .    ^^^,^„    ^     ^; 

^^-  ^^^'  (1879)  13  Ch.  D.  369:  49  L.  J.  CTi. 

(m)   Whitchurth   v.    //'.,    (1724)    2       128;  Jarm.  Willfl,  5tb  cJ.  pp.  131, 
r.  AV.  '236.  292. 


'iJ  F.FTKCT  OF  Cn\TRAfT 


8v(tt<in 

<  • 

»»     - 

o 

If 

ISA 

n,  1)0  kept  on  ft>ot,  thoro  is  no  prosumption  of  morpor  :  as  wlioro 
~ —  tho  owner  in  ftH»  punliiu»«'S  an  existing  lease,  and  lias  it 
iiMtigneil  in  trust  for  him  (/)  ;  or,  whon*  tho  owner  of  the 
leitsi'holil  interest,  on  jmrchasing  tho  reversion,  takes  the 
convevanco  in  tho  name  of  a  trustee,  and  expressly  doclaree 
that  the  term  pIijiII  not  merge  is).  Tho  question  of  merger 
or  no  merger  is  simply  one  of  int«'ntion,  and  in  tho  absence  of 
express  intention  the  Court  looks  to  the  benefit  of  tho  person 
in  whom  tho  two  estates  become  vested  {f). 


, .)    lie:  I [ticf  of  the  contract  in  rariout  Hpccinl  c(W8, 

If  a  mortgagee,  having  agreed  to  jnirchaso  the  equity  of 
ro<lemption,  proceed  to  enforce  his  legal  title  by  ejectment, 
the  existence  of  the  contract  will,  unless  he  has  improperly 
d»'layed  to  enforce  it  («),  bo  a  ground  for  refusing  relief  to  the 
mortgagor  under  tlie  Mortgage  Act,  1733  [jr). 

The  fact  of  a  mortgagee,  with  power  of  sale,  having  con- 
K^.-..  imicr  tracte*!  to  sell  part  of  the  mortgaged  estate  for  a  sum 
^'^^'  exco<-<ling  the  amount  duo  on  the  security,  is  no  ground  for 

reetraiuing  him  from  bringing  an  action  for  recovery  of  the 

mortgage  debt  [y). 

A»nTOfncnt  by      An  agreement  by  A.,  a  tenant  in  possession,  to  purchase  of 
poicbaae.         B.,  is  a  sutfieient  j/n'inu  facie  evidence  of  B.'s  title  to  enable 
him,  if  the  contract  goes  off,  to  sustain  an  action  of  eject- 
ment (z). 

Afrrr^mmt  WHiero  the  assignee  of  a  lease  agreed  to  sell  it,  and  it  was 

o(  UiuK>,  and    stipulat^'d  that  tho  purchaser  should  not  be  entitled  to  an 

(r;  (/r/»..vr  v.  (/.,  ;is.37,   -'3  Iker.  („)  Skinner    v.    Sfae^y,     (1744)     1 

671:     A    W.    R.    485;     Tynrhat   v.       Wil»«.  80. 


r 


(x)  OoodtHU  v.  ropr,  (1797)  7  T.  R. 
186. 


r.,(!  iv.  244;   32  L.  J.  Ch. 

663.  ij.  14th  ed.  625, 

It)  htiaww    y.    B.,    (1867)   2   Ch. 
138  •  36  L.  J    C-h.  2G5.  ^^^    ^'""  ^'  ^""'  ^^^*')  »  ^^  ^^ 

(0  /.yUr.  J  a«5,A«« /..*.>M.  1900.       *    8.    392;    FuAer,    Mort.   6th   ed. 
2   Ch.    368;    69   L.    J.    Ch.    618;       ^^^• 

Capital  and  Countitt  Bank  r.  Rhodtt,  (-)  -Doe  v.  Burton,  (1861)   16  Q.  B. 

1903,  1  Ch.  €31  ;  72  L.  J.  Ch.  336.         807 ;  16  Jur.  990. 
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assignment,  and  he  entered  and  retained  possession  until  the    Chap.  VII. 

end  of  tlio  terra,  thf  latter  was  held  bound,  in  Equity,  to  

indemnify  the  original  lessee,  though  no  jmrty  to  the  agree-  uken. 
ment,  against  breaches  of  covenant  committed  during  such 
possession  (a). 

The  equitable  assignee  of  a   legal  t^-nn   of  years  is  not  Liabilitv  of 
liable  to  the  lessor  for  rent  aecrutd,  or  breaches  of  covenant  mmgnccota 
committed,  during  the  time  he  ^vas  in  possession  (A).  ^**^" 

Where  a  lessor  becomes  the  equitable  assignee  of  an  under-  Agrcoment  by 

,.  .....  «  (••ii  lejvMjr  for 

lease,  he  mcurs  the  obligation  of  performing  the  covenants  punha**?  of 
therein  contained;  and  eannot  set  up  their  non-porformance  ""  lti-jim?. 
as  a  ground  for  refusing  performance  of  a  covenant  in  the 
original  lease  (c). 

A  contract  for  sale  by  a  joint  tenant  operates  as  a  severance  Severance  of 

.    .  /    \        ir       •  1  1  joint  tenancy, 

of   the   joint  tenancy  (^/).     Marriage,  however,  does  not  so 

operate  either  in  the  case  of  leaseholds  or  freeholds :  nor  did 

the  grant  of  a  lease  by  the  husband  in  his  marital  right  and 

the  other  j(.)iut  tenant,  reserving  a  rent  jointly,  necessarily 

do  so  {r) . 

Tlie  co-o^^^ler8hip  of   a  common  right,  as  f.y.,  of  fishing  Alunationby 

c-o-ownerofa 
on  a  lake,  is  not  a  Jus  iiidindKiini,  even  where  merely  appur-  commonritfht. 


(a)  Close  V.  inibrr/orce,  (1838)  1 
Beav.  112;  3  Jur.  35;  soo  Sanders 
\.  Benson,  {\%U)  4  Beav.  350;  and 
Moore  V.  Greg,  (1848)  2  Ph.  717,  721, 
725;  18  L.  J.  Ch.  15.  For  the 
legal  liability  of  which  this  principle 
is  the  equitable  counterpart,  eeo 
Bfoiile  V.  Gatrrtt,  (1870—1872)  L.  R. 

5  Ex.  132  ;  7  Ex.  101  ;  3'J  L.  J.  Ex. 
G9 ;  41  L.  J.  Ex.  62;  of.  JJonner  v. 
Totltiifiam,  4^e.  Bldg.  Soe.,  1899, 
1  Q.  B.  169;  08  L.  J.  Q.  B.  114. 

{b)  Cox  V.  Bishop,  (1857)  8   D.  M. 

6  G.  815  ;  26  L.  J.  Ch.  389;  Ramage 
V.  Womaek,  1900,  1  Q.  B.  IIC;  69 
L.  J.  Q.  B.  40  ;  Bagot  Tyre  Co.  v. 
Clipper  Tyre  Co.,  1902,  1  Ch.  146, 
156  ;    71    L.  J.    Ch.    15S  ;    ami    sec 


Hall  T.  /.ViM,  (1887)  37  Ch.  D.  74  ; 
57  L.  J.  Ch.  95 ;  also  Stein  v.  Fope, 
1902,  1  K.  B.  595  ;  71  L.  J.  K.  B. 
322,  where  the  asHignment  by  tho 
lessee  waa  an  act  of  bankruptcy. 

(f)  Jftdins  Y.  Port  man,  (1836)  1 
Ke.  43o;  5  L.  J.  N.  S.  Ch.  313; 
and  SCO  Cox  v.  Bi*hop,  sup.  ;  yoke* 
V.  Gibbon,  (1856)  3  Dr.  081  ;  26  L.J. 
Cli.  433. 

(d)  Broun  v.  llaindU,  (1790)  3 
Ves.  250,  257  ;  Freictn  v.  lUlft, 
(1787)  2  Br.  C.  C,  220,  224  ;  Kxngs- 
fvrd  V.  Ball,  (1852:  2  tJif.  App.  1  ; 
and  sec  inf.  p.  1031. 

(r)  Palmer  v.  Bieb,  1897,  1  Ch. 
134  ;  66  L.  J.  Ch.  69. 


.114  UTtXT  OF  CONTRACr  ON  UIMIIH  OK  lAUIllJ!. 

<>..p  VII.    tmAnt  io  land ;  but  any  ono  of  tho  joint  ownon  may  alipn 
•••.'■    r  wholly  or  in  part,  though  not  so  an  to  preju- 
lii- -  ii..  .  i.jw^moni  of  hi-  .-^- .^v.,.  r.  i/j. 


Dowr.  A  contnu't  for  wilo  by   ua  uuniarri«Ml  man,  wa«,  in 

•ubjit't  to  till*  old  liiw  of  <low<>r,  i>ufru'ii'nt  to  cxi-ludo  tho  claim 
to  dowor  of  n  wifo  whom  ho  married  bt'foro  tin*  conroy- 

l*»ilrr  oU        anco  (>/).    Wlu'ther  tho  c«tntmct  by  a  mortgngco  in  foo  for  tli« 

pM  lity  of  ri'd«'nj|tti<>u  lot  in  his  wifu'j*  «lowor, 

tm ,...; ;  biit  j»u«h  a  tontrti' t,  in  the  ubsonco  of  a 

contrary  intontion,  doo«  not  merge  tho  Mxurity  in  farour  of 
moroe  ineimibnuK«rB  (i). 

I'MlfrDowvr       Under  the  l)o\vor  Act,  1H.'KJ,  which  afTocta  only  women 

Art*  IBM 

morritHl  uftor  1H33  (g.  14),  and  does  not  afftxt  frecbonch,  tho 
contnict  for  punha*o  let*  in  the  dower  of  the  punhaM'r's 
wifo;  but  ftho  may  bo  tlopriviHl  of  it  in  any  of  tho  various 
way*  moutione«l  in  tho  Act  /. )  :  as  n-gonU  crtpyholdis  the 
right  to  froobench  does  not  attach  until  actual  adniittanoo  (/). 
On  tho  «»thor  hnml,  tin*  oontnut  for  Nile  bind.s  tho  dower  of 
the  vendor'^  wife,  unless  ho  liuvo  beforo  nmrriago  agrot-d  not 
to  bor  her  dower  {in). 

(/)  Mrmsu*  r.  JfmtJomaU,  (ISiC;  2  L.  T.  (O.  S.)  36. 
Jar.  N.  8.  67S  ;   4  W.  R.  626  ;   bat  (•)  8m  m/.  p.  952  H  wy. 

•i.   •        '     -     164  b.  (i    Sn.  2U>  10:  MW*.  II. 

/,.,  (1843)  2  Cun.  k  L.  (-•,  SmtiA  r.  A<Umu,  ^1854;  A  D.  M. 

6V;.   «  l»r    i  W.  3.'.l.  *  (}.  Tli;  IM  L.  J.  Ch.  •.»58;  bat  •• 

(A;  .S»    »n4    r.i«»i.l.r    Kn^^hl    v.  Sft^tr  \.  Jlyntl,  (IR.\.\^  20  B«it.  621  ; 

Frmmplcm,    (|HII/     4    lW%v.    10;     10  1  Jur.  N.  H.  3IA,  wbrre  tJie  iDt«<irtat« 

L.  J.  N.  8.  Cb.   247;  and  Ftatk  r.  apiic«n  not  to  bare  bcca  admitted. 
ImfmMtt,    (1846)    8    Bcav.    420;    6  {m)  8.11. 
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CIIAPTKH  VIII.  ch.p.vin. 

THK  ABSTKACT. 
(1.)   Grneral  tiiatten  rrlalitig  to  the  abstract. 

(1.)  A    I'lKHiAsKK   inuy   Ffquiro   to   bo   ftinmhod  with  an     ?^  ♦!  n  i. 
abtitnict  prfparttl  in  tho  usual  way  {a) ;  even  though  he  ha«  :  ,^" 

agrtH^l  t«»  ai-cf  j>t  the  title  (A) :  ho  may  retain  it,  during  neg<>-  ^utrmct. 
tiatious  ujion,  an»l  cvt-n  after  rejection  of,  the  title,  until  the  H"  rijfhi  to 
dibjiute  is    finally   setthHl,  for  the    ]iuriK)8c  of   showing  tho 
grounds  of  such  rejection  (r) ;  and,  in  tho  interim,  ho  may 
maintain  trov<r  for  it,  even  against  tho  vendor  (*/):  but  when  "  en 

tho  i-ontract  is   linally  abandoned  by  both  parties,  ho  must  at.,!,.i  tit«i^^ 
return   tlie  abstra<  t,  and  may  not  retain  a  copy  of  it  (r)  : 
counsel's  opinion  and  obser>'ations  ho  may,  it  appears,  retain 
if  written  uj^n  eepanite  paptr(/')  ;  or,  if  written  upon  tho 
abbtrai f  i'j-tlf,  Ik-  !i,:i\-  .  i:i>.   \\i<  \\\  I't'fore  returning  it  {g). 

lUit  tlio  i'm\ha><r  ci  a  niuu  cwutraot  for  sale  is  not  en-  ■^' 
titleil  to  riHjuire  his  immediate  vendor  to  show  the  original  ^ 

vendor's  title  (/<)  ;    as   the  subject-matter  of  the   sub^ale   is,  '' 
not  the  projK'rty  itself,  but  the  rights  therein  of  the  original 
purchaser  under  tho  original  contract. 

{•)  Uonte  V.  mnfJUld,  (1841)  3  8c.  (,)  JbO^,  t.  Wf0tl,  tmp. 

N.  R.  310;   10  L.  J.  C.  P.  295;    Rs  ,/•/!,.  c  i*.i._i 

.     „    ^         '  4-8,  MQa  Alrjmmdfr  r.  Cr«*tftr,  (1840) 

42  ;  54  L.  J.  Cl».  889;  Jl*  I'rxuhu       ^   .       ,.      ,,     ,,,     ,,,  j     •  • 

'    ^      .  .    ,      ».     ,         2  Ir.    Lq.  R.  141,    143;  •  dcriaon 

' .          '  rvlcrauU'  to  tho  puMwe  »n  Suit. 

122  ;  Sag.  1 4th  t-d.  40fl.  '        *             * 

(»j   Morr»    T.    AV-r.^y.    (1837)    2  ^^    WW  T.  O-r/.  2  8.  Atk.  Conr. 

Y.     Sc   C.     139;     AVy^    v.    7/.;y./rft,  **^'- 

(18i2)  20  L.  T.  (O.  8.)  244.  (*)  Kimfrtm    r.    Pimttm,    (ISM)    1 

r    AVArr/j     r.     !»>«//,     (1810)    2  H-   *  ?^-  3*7;    25  L.  J.   Kx.  287, 

T»un.  268,  278  ;  Sug.  Nth  cd.  428.  wh*  rv  iho  Cdnlrmot  wm  for  •  Umm; 

«  HoUrU  T.  »>«//,  #•»/». ;  but  M«  »nd  •<»  PM^ppt  v.  CAitf,  (tU7)  9  Dr. 

Umftlow  T.  a>/,  (1819)  1  Chit.  98.  <09. 


niG 


Tlir  AnSTI?ACT. 


Cl.«p.  VIII. 
8wt.  I. 

Ccvtoof 
•ba  tract. 


TIio  vendor,  ns  a  goncrnl  nil»s  i«nys  for  tli«'  abstract  {i)  ; 
but  on  saloH  to  a  ('(mipany  under  the  L.  C.  C  Act,  1845, 
whothor  vobuitary  or  coinjtulsnry,  and  whethor  made  by 
absolute  or  limited  owners,  the  costs  of  tlie  abstract  (in  tbe 
absence  of  ogreement)  are  thrown  on  tlio  company  (A) :  and 
fimilnr  provisions  (/)  are  contain<(l  in  most  of  the  earlier 
railway  and  other  similar  Acts  :  sudi  (.osts  seem  to  bo  included 
in  any  general  .stipulation  tlirnwin;j:  on  tlio  purchaser  tlie 
costa  of  t/iv  contract  (//<). 


Of  copy 
aUUact. 


A  solicitor,  who  merely  furnishes  a  copy  of  a  former 
abstract,  is  not  justified  in  making  the  usual  charge  for  pre- 
paring an  abstract  dc  mno  {n)  :  cases,  however,  may  often 
occur  in  which  the  adajitation  of  an  old  abstract  to  thc^ 
existing  circumstances  of  the  sale  may  require 'so  much  skill 
and  labour  a.s  to  justify  more  than  a  mere  charge  for  a 
fctationcr's  copy.  Jiut  the  scale  prescribed  by  Sched.  I.  to 
the  rules  under  the  Solicitors'  lienumeration  Act,  1881, 
applies  even  though  no  abstract  is  furnished,  provided  every- 
thing necessary  is  done  to  making  out  the  title  (o)  :  this  does 
not,  however,  enable  a  solicit* »r,  on  a  direct  subsale  of  the 
whole  of  the  property  originally  contract<'d  to  be  purchased, 
to  charge  scale  fees  as  on  two  distinct  transactions  (p). 


(i)  Sag.  14th  ed.  400  ;  Jif  Johmon 
and  Tuttin,  (1885)  30  Ch.  D.  42; 
54  L.  J.  Ch.  889  ;  Jie  Stamford  and 
Knight,  1900,  1  Ch.  287  ;  G9  L.  J. 
Ch.  127. 

(k)  lb.  B.  82  ;  and  sec  inf.  pp.  718, 
719. 

(/)  See  Re  London  and  Grmncieh 
R.  Co.,  (IS43)  3  Ha.  22;  12  L.  -T. 
N.  S.  Ch.  513. 

(m)  See  Ei  p.  Addif'$  Charity, 
(1843)  3  Ha.  22,  25  ;  12  L.  J.  N.  S. 
Ch.  613 ;  and  nco  \nf.  pp.  720,  721. 

(»)  M'fnUoch  T.  Grrgortj,  (1856)   1 


K.  ic  J.  at  p.  'JJ\  ;  24  L.  J.  Ch.  246. 

(o)  See  Re  Read,  1894,  3  Ch.  238 ; 
63  L.  J.  Ch.  831  ;  Re  Lacey,  (1883)  25 
Ch.  D.  301  ;  53  L.  J.  Ch.  287  ;  Re 
Ktrpiny  and  Gluay,  (1888)  W.  N.  49  ; 
and  wx)  Rr  Src.  of  State  for  War  and 
Drnne,  (1885)  33  W.  R.  120;  64 
L.  J.  Ch.  45  ;  Ex  p.  Mayor  of 
lA>ndon,  (1887,  34  Hi.  D.  452;  66 
L.  J.  Ch.  308  ;  WV/%  v.  &Vi//,  1894, 
3  Ch.  641  :  03  L.  J.  Ch.  931. 

(/>;  See  ca«c8  in  la«t  note,  and  Re 
Romain,  1903,  1  Ch.  702  ;  72  L.  J. 
Ch.  309. 
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(2.)    JV/iCii  the  abstract  is  perfect  ;—nhnt  it  must  contain 
and  sfioic. 


Chap.  VIII. 

Sect.  2. 


Tor  tho  purpose  of  conditions,  &c.,  as  to  time,  an  abstract  JJ^^^;?  ^PJ[; 
is  said  to  bo  ''i)erfeet,"  if  it  is  as  perfect  an  abstract  as  tho  meaning' of 

^  '  *  \         1  1     conditKJiis  of 

vendor  is  able  to  furnish  at  tho  time  of  delivery  (//)  ;  thou{,'h  s^.ic. 

tlio  title  shown  by  it  may  be  defective.    An  abstract  is,  in  tho  J^^J':?  ^'J,?'''"' 

stricter  sense  of  the  term,  "  perfect  "  or  complete,  Avhen   it  hlioxviu-  a 

.  ii     i.    xi      sumcient  uue. 

shows  a  perfect  title  {r)  ;   that  is,  when  it  shows  that  the 

vendor  is  eitlier  himself  competent  to  convey  to,  or  can  other- 
wise procure  to  be  vested  in,  tho  purchaser,  the  legal  and 
equitable  estates  free  from  incumbrances  (s).  If,  on  the  face 
of  tlie  abstract  delivered,  the  vendor  has  shown,  say,  a  forty- 
years'  title  (/),  and  if  for  tho  purpose  of  supporting  that 
title,  it  is  necessary  to  sliow  that  a  person  died  intestate,  or 
any  other  fact— if  the  facts  are  alleged  with  sufiicient  speci- 
fication on  the  abstract— then  it  s/wirs  a  good  title,  though 
the  proof  of  the  matters  shown  may  be  the  subject  of  ulterior 
investigation  (»)• 

For  instance,  the  non-registration  of  deeds,  which  can  be  Ccrt.nin  im- 

«    •  1  1  i.1        •        perfections 

regi.'^tered  (./•),  the  existence  of  incumbrances,  when  the  in-  ^^^  ^^^  ^on- 
cumbrancers  can  be  compelled -to  receive  their  money  and  Jj.'JjJ^^'JfJ,^. 
join   in   the  conveyance  (y),   tho   outstanding   of   the   legal 


(7)  .Vorle;/  v.  Cook,  (1842)  2  Hu.  at 
p.  Ill;  r2L.  J.Ch.  13G;  see,  atlaw, 
Blackburn  v.  Smith,  (1S48)  2  Ex. 
783  ;  18  L.  J.  Ex.  187  ;  Steer  v. 
CroHley,  (1863)  H  C.  B.  N.  S.  337; 
32  L.  J.  C.  P.  191  ;  Jrmit  v.  Stalli- 
bras^,  (1873)  L.  R.  8  Ex.  175,  179  ; 
42  L.  J.  Ex.  108  ;  Gra>j  v.  Fowler, 
(1873)  L.  R.  8  Ex.  249,  279  ;  42 
L.  J.  Ex.  IGl,  in  which  the  passage 
in  the  text  was  approved  ;  Buniabij 
V.  Kquit.  liev.  Socirt;/,  (1885,  28  Ch.D. 
416;  54  L.  J.  Ch.  4Gr.,  472. 

(r)  2  Ha.  Ill  ;  Sug.  14th  ed.  427  ; 
1  Prefl.  42,  207. 

(j)  Sec  and  consider  Ixtrd  Bray- 
brooke  v.  Inskip,  (1803)  8  Ves.  at  p. 
430;  Bofhm  v.  Wood,  (1820)  1  J. 
&  W.  419,  421  ;  (1823)  T.  &  R.  332  ; 


Jumpson  V.  Vitchers,  (1844)  1  Coll.  13, 
1.5  ;  13  L.  J.  Ch.  166  ;  Sug.  14th  ed. 
423  ;  inf.  p.  319. 

(/)  See  V.  kV.  Act,  1874,  ».  1. 
(m)  Per  V.-C.  Kindersley,  in  Parr 
V.  Lovfgrove,  (1857)  4  Dr.  at  p.  177  ;  4 
Jur.  N.  S.  600 ;  and  see  Oakiin  v. 
Pike,  (1865)  13  W.  R.  673;  34  L.  J. 
Ch.  620  ;  also  Steer  v.  Crowley,  tup. 

(x)  Stoiccll  V.  Bobin-oon,  (1837)  3 
Bing.  N.  C.  928,  935;  6  L.  J.  N.  S, 
C.  P.  326. 

(y)  Towtuend  t.  Champernowiie, 
(1827)  1  Y.  &  J.  449  ;  and  wo  2 
Moll.  583  ;  but  not  if  their  con- 
currence cannot  be*  compelled  ;  sec 
Page  V.  Adam,  (1841)  4  He.-iv.  269; 
iO  L.  J.  N.  S.  Ch.  407;  Sug.  14th 
cd.  425, 
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Chap.  VIII.  o«itato  in  n  trustoo  'z),  or  in  ii  nmrrictl  worann  -vvlioso  interest 
^^'  '^-  16  bound  l»y  nn  onlor  of  the  Court  (r/),  aro  not  (b)  regarded 
aa  injpfrfi'itions  <.f  title ;  so  if,  on  tlio  completion  of  a 
coutniit,  the  purchaser  will  luivo  nn  oqnitublr  rigiit  to  the 
pro<luction  (<)  of  the  deeds,  the  inaliiiity  of  the  vendor  to 
furnish  nn  ncknowlcdgnient  or  covenant  for  their  production 
is  no  objection  to  the  title. 

TiUcdffcctiro  But  whero  vendors  cannot  give  to  or  i)rocure  for  the  piir- 
dha'r^iM^uU.  chaser  ft  valid  discharge  for  the  purchase-money,  the  title  is 
j!::^^::        defectively/). 

iu<>m-r. 

Sho.iM  .fato        The  mei-e  Btatement  on  the  face  of  the  abstract  that  a 

*{  ,  jiarty  who   is   not  compellable  has  agreed  to  join  is,  it  is 

^f.'"."^;"  subniitt'-^l,  insnllicicnt  ;  and,  in  E«iuitv,  tho  fact  of  a  third 
join  m  aalc.  '  ^       '        ^ 

party,  whose  concurrence  is  nccessiiry,  being  under  no  legal 
or  equitable  obligation  to  join  in  the  sale,  has  been  held  to  be 
an  objection,  not  merely  of  conveyance,  but  of  title  (f),  and  a 
written  agreement  to  concur,  enforceable  against  the  party, 
as  being  founded  on  a  valuable  consideration,  should,  in 
And  thw  M  etj-ictness,  be  procured  and  abstracted  (./') :  nor  is  such  agree- 
"uffici.^i^r  ment  sufficient,  if  it  does  not  absolutely  bind  tho  interest  of 
the  pai-ty  signing  it ;  r.r/.,  a  title  dependent  on  an  agreement 
by  a  tenant  in  tail  to  bar  his  estate  tail,  would  be  im- 
perfect (fj)  ;  so,  also,  a  mere  agreement  by  a  married  woman, 
with  <'r  without  her  husband,  to  concur  in  respect  of  her 
interest  in  real  estate  not  being  her  separate  property  or  over 
which  she  has  no  general  power  of  appointment. 

(s)  Berltlet/x.  J)auh,  {1»10)  U  Yea.  (<•)    Esdnile  v.  Strpheiuon,  (1822)  6 

3S0:     Mhck   V.    Trevor,    (1843)     11  Mad.  366 ;    1  S.  &  S.  122;    and  see 

M.  k  W.  at  p.  728  ;  12  L.  J.  Ex.  HO.  Jhuglnn*  v.  L.  ^  X.  W.  R.  Co.,  (1857) 

(rt;  Jum/mon   v.   ri(rher$,    (1841)    1  3  K.  &  J.  173  ;    3  Jur.  N.  S.  181  ; 

Coll.  13  ;   13  L.  J.  Ch.  166.  and  sec  inf.  pp.  537  ct  nrq. 

(A)  But    Kce    formerly,    at    Law,  (/)   ^ca  Xock  v.  Newman ;  Phillips 

Jlanthp    T.    Padtrifk,    (IS.'.O)    6    Ex.  v.  Kdirard»,  (1864)  33  Beav.  440  ;  3 

at  pp.  622,  C23 ;   19  L.  J.  Ex.  372.  N.  R.  658, 

U)  9<>e  lup.  p.  l.')7.  (ff)  Lnrin  v.  Oii(»t,  (1826j    1   Rus. 

(rf)  Forbf*  V.  Pffieoek,  (1S43)  12  Si.  325  ;    Finos    and    Recoveries    Act, 

628;  (I846i  1  rh.  717  :  15L.  J,  Ch.  1833,   b.  47;    and  see   ««/.  p.  32l, 

371.  n.  (A). 


319 

THE  ABSTRACT. 

If  the  legal  estate  is  outstanding,  the  abstract  must  show   Chap..  VIH. 
in  whom  it  is  vested  (//)  ;  or  that  the  vendor  can  get  it  in;  -^^^^^^ 
but  when  it  is  shown  that  the  legal  estate  can  be  got  in,  the  wherc^ouj-^^ 
abstract  is  perfect  (/).  ^^>'^^^^ 

mere  an  estate  is  sold  free  from  land-tax  or  tithe  rent-  ^;;^^^Za. 
charge,  the  abstract  should  set  out  the  certificate  of  redemp-  -  mhe^-ut- 
tion  or   other   instrument   of   discharge,   unless   there   is^  a  ^^.^ rt.-dc^nied 
condition  binding  the   purchaser   to   accept   less   conclusive  ^^{^[.'^la 
evidence  (/.).     The  existence  of  land-tax,  or  insufficient  proof  frc-c. 
that  it  has  been  redeemed,  renders  the  title  defective,  if  the 
estate  is  sold  free  from  the  tax  (/) ;  this  appUes  also  where 
land  is  sold  free  from  tithe  or  tithe  rent-charge  {»,).     A\  here 
the  estate  is  sold  subject  to  land-tax  or  tithe  rent-charge,  its 
existence  need  not  be  mentioned;    though  it  is  usual  and 
convenient  to  state  the  amount  in  the  particulars :  a  state- 
ment so  made  must  of  course  be  verified. 

The  expression  used  by  Lord  Eldon  (.)  is,  that  the  abstract  Exi^^nce^of^^ 
is  complete,  "  whenever  it  appears  that,  upon  certain  acts 
done,  the  legal  and  equitable  estates  will  be  in  the  purchaser" ; 
but  the  existence  of  incumbrances  which  cannot  be  discharged 
on  or  bef.u-e  the  time  fixed  for  completion  {o)  is  as  a  general 
rule  considered  merely  a  matter  of  conveyance,  and  not  as 

.  Ih)    Wynne    v.    Gnffith,    (1826)    1  bcrucll  BWg.  Soc.  ^   numcoyAl^'^) 

J^  '  283  13  Ch.  D.  763  ;  40  L.  J.  Qi.  361. 

0)"  "Ca.nbrru^dl  BIdg.  Soc.  v.  HoUc  W  Sec  (a  case  depending  on  the 

Jy   (1879)  13  Ch.  D.  754,  763  ;   49  speciality  of  the  contract)  Mr  r 

L    J    Ch.  361  ;    KUchcn  v.  r.,l.„cr,  lU,,.jnrt,   (ISoO)   lo  Q.  B.    loo  ;    19 

(1877)  46  L.  J.  Ch.   611 ;    and  see  L.  J.  Q.  B.  340.     A  mortgagee  need 

Avarm  v.  Broun,  (1844)  14  Si.  303  ;  not  receive  hi.s  money  Ixfore  the  day 

14  L  J   Ch   30  fi^^  ^'""  red<^">Pt'o°'  ^^^""^'^  ^^' 

(A)'  Ah  to'  pr^of  of  freedom  from  viously  tendered  .ith  interest  up  to 

land-tux  and  tithe  rent-charge,  see  such  day ;    Bro.u  v^^^  '•(184o)  14 

iuj.  pp.  393,  395.  Si.  427  ;    14  L  J.  Ch.  16<  ;    unless 

m  Buc/„u,a„  V.  roppkton,  (18o8)  4  he  has  demanded  or  taken  steps  to 

C  B  NS.atp.40;27L.J.C.P.2I0.  compel   payment   of    it;    Bonll    v. 

"(r,.)  Sec    Webster,   Conditions    of       J:"dlr,   1896,   1  Ch.  648;    65   L    J. 

Sale   2nd  cd.  100.  Ch.  542.     Since  the  Judicature  Act* 

{„)    Lord    Brayhrooke    v.    I»^k>r,       time  is  not  of  the  es^we  of  the  con - 

(1803>  8  Ves.  at  p.  436.     Sec  also  the       tract    at    Law   when    it   is   not  m 

judgment  of  Jessel,  M.  K.,  in  Cum-       E^juity  ;  Jud.  Act,  1873,  s.  2o  (<)• 
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'■>"?'  VIII.  dt'fi»ots  of  title  on  the  gr<»untl  tluit  a  future  title  only  is  shown 
—  -  to  the  |)ri»porty  (/>) :  nnd  tliis  doctriue  liji8  even  been  extended 
to  cases  where  the  property  was  mortgaged  to  an  amount 
c«msidorahly  exceeding  its  value  (y)  ;  but  if,  by  reason  of  an 
agreement  for  the  continuance  of  the  charge,  <>r  otherwise,  the 
vendor  ha.s  no  right  to  call  «>n  the  incumbraneer  to  join  in  the 
conveyance  (r),  the  conclusion,  it  seems,  would  be  different, 
cxeojtt,  |H*rlia]>s,  where  the  vendor  can  show  that  the  incum- 
brancer consents  to  join  within  a  reasonable  time  (x).  In  the 
case  of  an  ordinary  mortgage  the  vendor  can,  of  course, 
always  obtain  llir  immediate  concurrence  of  the  mortgagee 
after  the  time  ori^'inally  fixed  for  redemption  by  paying  six 
months'  interest  in  lieu  of  notice  (/).  The  equitable  doctrine 
as  to  the  consolidation  of  securities  furnishes  a  strong  argu- 
ment against  the  obligation  of  a  purchaser  to  accept  the 
conveyance  of  a  mere  equity  of  redemption  instead  of  an 
unincuml>cred  estate  (//).  Lord  Langdalo  observed,  on  the 
•luestion,  *'  Where  an  interest  is  vestetl  in  a  party  to  secure  a 
rigljt,  the  satisfaction  of  which  right  entitles  the  party  who 
has  sold  the  estate  to  call  for  a  conveyance,  then  the  Court 
considers  it  a  question  of  conveyance  only  ;  but  I  think  it  has 
never  gone  further  than  that  "  (jt)  :  in  Avhich  it  seems  to 
be  assumed  that  the  right  is  capable  of  being  satisfied  at  the 
Title  jrood  time  when  the  question  of  title  or  no  title  arises.  At  any 
inr<iiatc  COL-    rate  it  may  be  considered  that  the  title  is  perfect,  whenever 

{p)    TufnurnJ    v.     rhampernotcnr,  domld,    (1890)   45    Ch.   D.   310:    see 

(1827)    1    Y.    &   J.   449;    Savory   v.  judKmcntof  Fry,  L.  J.,  at  p.  317  ;  69 

Vndencood,  (1856)  23  L.  T.   (O.  S.)  L.  J.  Ch.  604. 

141  :    Kitchen  v.   Palmrr,   (1877)    46  O  J'^h»*o»    V.    Emu*,   (1889)    W. 

L.    J.    Ch.    611;    and  hoc   inf.   p.  N.  9o  ;  01  L.  T.  18.    Aa  to  right  of 

1068.  equitable  mort^rajree,  rc©  Fttzgerald'i 

,  .    c.     I  ^  J  n  TruMrey.  Me!Ur>h,  1892,  1   Ch.  386; 

(q)  Stephen*  v.  Giippii,  and  liatcton  t     t    r^w 

T.  TatbHrgh,  cited  1  Y.  k  J.  450.  ®'  ''•  l'  ^^-  '-^]- 

(u)  Thouvh  the  doctnno  does  not 

(r)  S«o  Magmni*  v.  Fallon,  (1828)  j   r  i      •      ♦»  *  - 

1  '  '  »  V  /  prnitd  fane  apply  in   the   cafle  of  • 

2  Moll.  561  :    J'age  v.  Adam,    {\s\\)  1,     .„  *,'       ,.  ,o„,       ., 

_  '  '   \         /  mnrtpntfc     made     after     1881,    the 

4    Beav.  269;    10    L.  J.  N.  S.  Ch.  ,.         *  »u      *    .  •     .i.-  _* 

_  ,        ,  .  operation  of  the  Act  in  this  respect 

407.     For  example*  of  incunabrancea  .  i    j  j     ^  »   *    lom 

,     ,  '  maybe  excluded;  Conv.  Act,  1881, 

which  arc  incapable  of  removal,  and  ,_  ,  .    ,  ,„,     . 

'  B.  1  (  ;  and  see  xnf.  pp.  .531  et  trq. 
constitute  a  good  defence  to  specific  Sidct^tha,n  v.  Barnngtan,  (1841) 

performance,  boc  xnf  pp.  1088.  1089.  3    ^^    „^   ^     ,,,,  .    j,  ^    j    ^[ 

(•)  Re   E^£»    Tru*tee*   and  Afac-  302. 
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it  appears  that  under  the  contract  the  purchaser  either  already   Chap.  Vlii. 
has,  or  will  ueeessaril}-  before  the  time  fixe<l  for  completion  be 


I       veyauce  uot 
able  to  anjuire,  an  immediate  and  indisputable  rij.dit   to  the  procurable. 

legal    and    etjuitablo    estates ;   even    though    the    absence   of 

parties,  or  other  circumstances,  may  considerably  dt-lay  tho 

conveyance  (y) . 

It  has  been  held,  that  the  Master,  under  tho  old  practice,  "WTiethcr 

sufticieut  if 

was  warranted  in  finding  that  a  good  title  was  deduced,  when  ab«tni<.t 

it  appeared  b}-  tho  abstract  that  tho  vendor  was  tenant  in  tail  i]^at  Jeudo7iB 

in  ])ossession,  and  able  to  convoy  the  fee  simijle  bv  an  enrolled  !*^'"""^ '°  }^ 

convej'ance  {z)  :    this   docision,  so   far   as   it    may   tend   to 

establish,  for  it  by  no  means  decides,  that  such  a  vendor  is  not 

bound  at  once  to  execute  a  disentailing  assiu*ance,  and  limit 

the  fee  simple  to  his  own  use,  seems  open  to  question.  Clearly 

hia  contract,  unless  made  under  tho  S.  L.  Acts,  woiUd  not 

give  to  tho  purchaser  a  right  which  he  could  enforce  if  the 

vendor  died  before  the  execution  of  the  conveyance ;  and  this 

distinguishes  it  from  the  case  put  by  the  plaintiff's  counsel,  of 

a  contract  entered  into  liy  a  tenant  for  life  with  a  power  of 

Bale :  for  a  contract  to  exercise  such  a  power,  if  entered  into 

for  valuable  consideration,  would  be  enforced  against  the  issue 

in  tail  and  remaindermen  (a)  :  whereas,  in  the  case  of  the 

tenant  in  tail,  the  jurisdiction  of  the  Court  is  excluded  by 

statute  (/')  :  and  it  seems  unreasonable  that  a  purchaser  should 

bo  put  to  the  expense  of  investigating  the  title  and  preparing 

his  conveyance,  when  the  death  of  the  vendor  woidd  deprive 

him  of  the  estate,  and  possibly  leave  him  without  available 

remedy  for  recovery  of  his  costs,  and  deposit  (if  any  has  been 

paid).     Tliese  remarks  apply  more  forcibly  where  a  future 

day  is  fixed  for  completion,  before  which  the  vendor  is  not 

(y)  Ah  to  when  a  good  title  i»  first  C.  228  ;    9  L.  J.  X.  S.  Ex.  Eij.  37. 
ahown,    800    Sheruin    v.    Shakupear,  («)  Sug.  Tow.  8thed.  557.   Sec  also 

(18.)3)  17  Bcav.  267  ;   5  D.  M.  &  O.  now  S.  L.  Act,  1882,  s.  31  (2). 
617;    Bridget  x.  Longman,  {\%y,)  24  (A)    Finis    and     Rccoveriea    Act, 

Boav.  27  ;    Parr  t.  Lortgrovf,  (1857)  1833,  8.  47  ;    JJanlet  v.  Small,  (1887) 

4  Dr.  at  p.  177;  4  Jur.  N.  S.  600;  36  Ch.  D.  716;    56  L.  J.  Ch.  832; 

LyU   V.    L'arl  of   Yarborough,  (1859)  and    boo    Mills    v.    Fux,    (1887)    37 

John.  70  ;  and  $up.  p.  140.  Ch.  D.  153,  102  ;    67  L.  J.  Ch.  66  ; 

(s)  CatUH  V.  0>rrall,  (1840)  4  T.  &  and  ifif.  p.  863,  n.  [»). 
D.      VOL.  I.  Y 
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Chmp.  ^^II.  bound  to  convoy ;  so  tlmt  it  doos  not  rest  with  tlio  piirchnscr 
*^^  ^-  ^,,^„,t  rl.l  <.f  tlu'  htute  of  uncertainty  by  at  once  accepting  the 
till"  and  taking  a  conveyance.  In  such  a  case  the  title  de- 
duced is  not,  with  reference  to  tlio  terms  of  a  contract, 
stipulating  for  a  conveyance  in  futuro,  an  absolutely  good 
title  ;  but  a  title  defeasible  in  the  event  of  tlio  vendor's  death 
li^fore  the  time  fixed  for  completion. 


Seetion  3. 

On  n]c*  in 
lot*. 


On  purchaw 
by  a  co-owner. 


On  pu 
of  alio 


tmcnts. 


Tonarc  of 
allotments. 


(3.)    ir/iat  abstract  should  he  funmhcd  in  tan'ous  cases. 
On  a  sale  of  property  in  lots,  the  purchaser  of  two  or  moro 
lot.s  held  wholly  or  partly  under  the  same  title,  has  a  right  to 
no  more  than  one  abstract  of  the  common  title,  except  at  his 
own  expense  (c). 

If  one  tenant  in  common  purchase  of  another,  or  a  s\ir- 
viving  i>artner  purchase  the  share  of  his  deceased  partner,  he 
is  entitled  to  an  abstract  of  the  general  title,  if  the  vendor 
agrees  in  general  terms  to  deliver  an  abstract  {d) ;  but,  in  the 
absence  of  agreement,  it  seems  that  a  co-owner  can  only  require 
an  abstract  showing  his  vendor's  separate  title  (c). 

Upon  the  sale  of  lands  allotted  under  an  Inclosuro  Act,  the 
abstract  down  to  the  award  must  bo  that  of  the  title  to  the 
lands  in  respect  of  which  the  allotment  was  made  (/) :  and 
when  the  allotment  has  been  made  indiscriminately  in  respect 
of  lands  held  under  different  titles,  all  such  titles  must  be 
shovsTi  by  the  abstract  {[/).  If  the  Act  omits  the  usual  clause 
assimilating  the  teniu-e,  an  allotment  is  freehold;  though 
made  in  respect  of  customary  lands  :  and  this,  notwithstanding 


(e)  C-.nv.  Art,  1881,  s.  3  (7). 

(«/)  iforrit  Y.  KeariU'j,  (1836)  2  Y. 
ft  C.  139. 

(«•)  Low  T.  L.,  (181.1)  9  Jur.  745  ; 
14  L.  J.  Ch.  313  ;  and  boo  rhipp*  v. 
Child,  (1857)  3  Dr.  709 ;  Brooke  v. 
Garrod,  (1867)  2  D.  &  J.  62 ;  27 
L.  J.  a».  226. 

(/)  Sag.  14th  ed.  373.  S>wIUAlm$ 


Corn  Charity,  1901, 2  Ch.  750;  71  I-.  J. 
Ch.  76,  where  lands  allottod  under 
an  Inclosure  Act  in  lieu  of  great 
tithes  were  held  to  be  subject  to  a 
com  charge  to  which  the  tithe 
was  Hubjoct. 

(y)  See  and  consider  King  v.  Moody, 
(182Gj  2  S.  k  S.  579  ;  1  L.  J.  (0.  S.) 
Ch.  227;  Major  \.  Ward,  (1847)  6  Ha. 
at  p.  604  ;  12  Jur.  473. 
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the  Act  directs  that  allotments  shall  he  held  to  the  same   Chap.  Vlli. 
uses,  &e.,  as  the  lauds  in  respect  of  which  they  are  allotted  {h).  — — 


Where  the  estate  has  been  taken  in  exchange  at  common  9^  l^ud  taken 

.     .  in  exchange, 

law,  or  imdcr  mutual  conveyances  with  eviction  clauses,  the 

abstract  must,  do^^^l  to  the  exchange,  show  the  titles  to  both 

estates  (/)  ;  unless,  in  the  case  of  a  common  law  exchange 

(as  to  the  future  operation  of  which  see  the  Real  Property 

Act,  1845,  8.  4),  the  estate  given  in  exchange  has  since  been 

aliened  (/.), and  the  vendor  can  prove  the  alienation.     "Wliere 

tlio'land  oxcliangod  is  registered  under  the  L.  T.  Acts,  1875 

and  1897,  a  registered  disposition  is  required  to  give  effect  to 

tlie  exchange  (/). 

"Where  the  estate  has  been  taken  in  exchange  under  the  Of  land  taken 
Acts  authorizing  tlie  exchange  of  ecclesiastical  property  (w),  from  the 
or  under  nu  Inclosure  Act,  or  the  provisions  of  the  Common  ^^^^  iuclo- 
Fields  Exchange  Act,  1834,  the  title  down  to  the  exchange  sure  Acta, 
must  be  tliat  of  the  estate  given  in   exchange.     Lord  St. 
Leonards    (speaking  of    exchanges  under    Inclosure   Acts) 
states,  that  "  the  title  of  tlie  person  holding  the  estate  is  the 
only  one  relating  to  it "  (»)  :-  this  may  be  admitted  if  the 
validity  of  tlie  exchange  is  assumed  :  but,  as  such  exchanges, 
and  also  exchanges  of  common-field  land  under  the  Common 
Fields  Exchange  Act,  1834,  are  only  authorized  to  be  made 
by  or  with  the  consent  in  ^mting  of  persons  having  certain 
specified  interests  in  both  estates  (o),  in  such  cases  an  abstract 

(A)  Doe  V.  Daiidfon,  (1813)  2  M.  &  change  of  charity  lands  held  valid, 

8.  175;  Doe  y.  Jlellard,  {lS2d)  0  B.  k  though  the  conscntiug  Bishop  waa 

C.  789  ;  8  L.  J.  (0.  S.)  K.  B.  79.  a  trustee  of  the  charity  ;  A.-G.  r. 

(i)  Biutard's    case,    (1C02)    4    Co.  Dp.  of  Jf'orceater,  (1S51)  9  Ha.  328  ; 

121  a  ;  Sug.  14th  ed.  372.  21  L.  J.  Cli.  25. 

(A)  1  Jarm.  Conv.  4th  ed.  65.  (w)  Sug:.  14th  ed.  373. 

(/)  SecL.T.  Rules,  1903,  rr.  154—  (o)  See  Common  Fields  Exchange 

155.  Act,  1834,  ss.  2,  4,  and  25,  in  which 

(m)  Sco  Phil.  Ec.  Law,  2nd  ed.  p.  not«  the   words    "  according  to  the 

1306  ft  tei/.     See,  aa  to  confirmation  provituons,"  &c.  ;  and  the  Inclosure 

of  void  cxdianges  by  the  tithe-cora-  Act,  1836,  s.  35.    See  also  the  Inclo- 

mutiition  commissioners,  Tithe  Act,  sure  Act,  1840,  s.  1,  which,  in  cases 

1842,  8.  7  ;  and  Ji.  v.  Tithe  Commrs.,  falling  within  the  Act,  makes   the 

(1849)  10  L.  J.  Q.  B.  177,  505;  ex-  award  conclnsiTC  evidence  that  the 

V   O 
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Cli»p.  VIII.    can  scartvly  bo  perfect,  unless  it  discloso  at  least  so  much  of 


8c«l<3. 


the  prior  title  to  tlio  estate  taken  in  exeliango  as  may  be 
BufTui^nt  to  sliow  tlmt  the  transaction  was  within  the  provi- 
sions of  the  Act.  But  wliore  the  estate  has  been  taken  in 
exoliange  under  tlie  general  provisions  of  the  Inelosuro  Acts, 
lS4o  to  1882  (;>),  the  single  title  alone  is  necessary  ;  s.  lOo 
of  the  Inelosuro  Act,  1845,  makes  the  award,  when  confirmed, 
conclusive  evidence  that  the  directions  of  tlio  Act  have  been 
complied  with,  and  provides  that  every  allotment,  exchange^ 
&.C.  mentioned  in  the  award,  shall  be  binding  and  conclusive 
on  all  persons  whomsoever :  tliis  section  does  not  however 
make  the  award  conclusive  as  to  the  title  of  the  allottee  (7)  : 
and  the  same  is  the  case  as  respects  private  exchanges  under 
8.  147  of  the  Act  (r).  If  tlie  title  is  described  in  the  parti- 
culars or  conditions  as  arising  under  an  exchange  by  virtue 
of  an  award  under  an  Inelosuro  Act,  it  is  sufficient  if  the 
abstract  show  a  title  by  award  in  respect  of  other  lands  and 
common  rights,  without  showing  the  particulars  of  the 
exchange  :  and  if  the  agreement  is  that  the  title  shall  com- 
mence witli  the  award,  tlie  purchaser  cannot  require  the  title 
of  the  lands  given  in  exchange  for  those  contracted  to  be 
sold  (v).  The  practice  is  to  state  precisely  the  title  intended 
to  be  given  (/) . 

provisions  of  the  ffcnoral  Inelosuro  and  1852. 

Act.  and  of  the  Inclosure  Act.  1836,  ^^.^  ^^^,„j   ^     ^,,^,,^^^   ,,^^   .    ^^^ 

hare  been  complied  with,  and  that  comini««ioner8  appear  to  have  power 

aU    necessary    consents    have    been  unjer  this  section  to  exchange  gavel- 

given;     hut.    query,    whether    thi«  kind  lands  f.,r  lands  held  in  common 

meets  the  difficulty  in  the  case  of  an  ^^^^^^  ^^.^  ^^^  ^^^^^  ^^  ^^^  1^^^ 

exchange ;  it  would  rather  seem  to  j^  ^^^  ^^^^j  ^^^   ^^^^   exchange  ; 

refer  mrrely  to  such  consents  as  are  j^,„^,  ^    ^^„,^„^  (jgS."))  7  D.  M.  &  G. 

requisite  to  the  validity  of  the  in-  3^^ .    34   L.    J.    Ch.    545.     On   ex- 

closuro.      8co   Duke  of  Jitaufort   v.  changing  freehold  lands  subject   to 

'  ^        '  •         •         .  heriots  and  reliefs  there  ia  no  power 

813;  /Xx  V.  6or^  (1837)  2  M.  &  W.        .     ,,  .    .  ,  ,'      , 

>  \         /  iji  tj,(j   commissioners   to  make   the 

320.      The   above   enactments  have         n  .*  j  1      1  \-    ^      tr  r 

allotted  lands  so  subject ;  Mayor  of 
now  all  been  repealed  by  the  Com-       2j^„„^,,,^.,  ^  ^^.^  ^,,/^„^  (18,54)  3 

mons  Act.  1899  Dr.  60  ;  3  W.  R.   142  ;  and  see  the 

(;,)  Amended    by    the    Commons  j^^elosure  Act,  1849,  s.  11. 

Act,  1899.  ^ 

(^)  Jacomhy.  Turner,  1892.  1  Q.  D.  W   <^''"'''  ^-  ^''^"^^^  (1840)4  T.  k 

47  ;  and  see  as  to  partitions  by  the  ^-  ^^^ '   ^  ^-  ^-  N-  8.  Ex.  Ea.^37. 

commissioners,  Inclosure  Acts,  1848  (')  See  »«/'•  P-  181  ct  ief. 
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Formerly  where  the  title  depended  upon  an  exchange  under   Chap.  vili. 
the  1  &  2  Geo.  4,  c.  92  (authorizing  the  exchange  of  charity 


Of  land  takeo 

lands)  (m),  it  was  necessary  that  the  ahstnict  should  sliow  the  in  exchantfe 
title  as  well  to  the  lands  given  as  to  the  lands  taken  in  ch'^ty. 
exchange :  inasmuch  as  the  right  of  re-entry  in  case  of  evic- 
tion was  expressly  reserved  to  the  charity  trustees  (r)  ;  and 
it  seems  that  the  purchaser  might  require  evidence  of  the 
land  given  in  exchange  having  been  quietly  enjoyed  hy  the 
charity.  Such  exchanges  now  take  place  under  ss.  24 — 6  of 
the  ♦Charitable  Trusts  Act,  1853  (.r),  and  no  similar  right 
being  thereby  resen'ed,  no  such  evidence  can  be  required. 

Under  the  Charitable  Trusts  Act,   L^G9,  s.  12  (//),  where  ^nderUie 

,  1      •    •  i      X-  e        Cliontable 

the  trustees  or  persons  acting  in  the  administration  ot  a  Xrusta  Act, 
charity  have  power  to  determine  on  any  sale,  exchange, 
partition,  lease,  or  other  disposition  of  the  charity  estate,  a 
majority  present  and  voting  at  a  meeting  of  their  body  duly 
constituted,  are  to  have  full  power  to  execute  and  do  all  such 
assurances  and  things  as  may  be  requisite  for  carrying  such 
sale,  &c.,  into  effect ;  and  their  assurances  and  acts  are  to 
have  the  same  effect  as  if  executed  by  all  the  trustees  or 
administrators,  and  by  the  ofRcial  trustee  of  charity  lands. 
Wliere  the  title  is  derived  under  the  Oiaritable  Trusts  Acts, 
the  abstract  must  show  that  all  the  statutory  requirements 
have  been  complied  with  (~). 

So,  where    land    has    been   exonerated  from  tithe  by  an  Of  land 

'  1        •  1  exonerated 

exchange  under  the  Tithe  Act,  183G,  s.  30  (r/),  the  title  to  from  tidie 
the  land  given  in  exchange  for  the  tithe  must  be  shown  (i).     uJd"\ho*^^ 


Tithe  Act, 
1836,  8.  30. 


(m)  Repealed  by  Statute  Law  Ro-  Act,  1S60;  and  the  Charitable  Trusts 

Tision  Act,  1873.  Act,  1802,  which  are,  so  far  as  con- 

(r)  See  8.  9.  sistent  therewith   and  not  repealed 

(i)  For   notes    on    these   sections  thereby,  to  be  construed  -with  this 

BOO  Boardiier-Chilcott  on  Charities,  statute. 
2nd  cd.  (-)  Generally  as  to  the  Acts,  see 

(y)  This  section  seems  retrospoc-  Tudor,  Charitable  Tnistj*,  3rd  cd. 
live.     Soo    Charitable   TnintM    Act,  (n)  Ajid  see  Titho  Act,  184.2,  ss.  6 

1853  ;     Charitable    Trusts    Amend-  and  7. 
mcnt  Act,  1855;  ChariUblc  Trubts  (i)  Seo  the  Tithe  Act,  1839,8.  20. 


8S6 
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Chap.  Yin. 

Sect.  3. 

Of  MUto 

whith  h«4 
•ttcixUut 
tcnn*. 


Of  en- 

franchincd 

copyholds. 


Of  Ica^rholda 

—  fr.'.hnM 
titlr  muxt 
fnrinrrly  bo 

produced; 

but  not  under 
the  V.  k  P. 

Act,  |s74,  or 
Conv.  Act, 
1881. 


Tlio  title  to  proj^rty  Imvinj*  tornis  of  years  attondant  upon 
the  inhoritanco,  aiul  wliioli  have  merged  under  the  Satisfied 
Tt-nus  Act,  1S4-'),  must  show  in  whom  tlioy  were  vested  at 
the  time  when  th» y  hocamo  subject  to  the  operation  of  tho 
Act  {(') ;  by  abstracting',  if  practicable,  the  deed  creating  tho 
terms,  and  tho  mesno  assignments  from  tho  commencement 
of  the  title  shown  to  the  inlioritnnce  to  tho  date  of  merger  : 
those  latter  may  be  abstracted  ver}'  concisely  {(f)  :  and  when 
such  deeds  arc  numerous  and  voluminous,  it  is  advisable  to 
stipulate  that  no  more  than  theu*  dates  and  a  short  statement 
of  their  effoct  shall  bo  abstracted,  except  at  tho  purchaser's 
expense. 

L'nder  s.  3  (2)  of  tho  Conv.  Act,  1881,  on  a  sale  of  land 
formerly  of  cop^-hold  or  customary  tenure,  but  which  has 
been  enfranchised,  the  purchaser  cannot,  under  a  contract  for 
the  piirchaso  of  tho  freehold,  call  for  tho  title  to  make  tho 
enfranchisement,  lie  is  not,  however,  deban-ed  from  object- 
ing to  the  title  of  the  lord  on  grounds  ascertained  aliunde. 
The  section  has  no  bearing  on  tho  copyhold  title  {e). 

Previous  to  tho  commencement  of  tho  V.  &  P.  Act,  1874, 
the  rule  was,  that  upon  a  sale  of  leaseholds  the  abstract  must 
(except  in  tho  case  of  a  Bishop's  lease  (,/'),  or  perhaps  of  a 
lea.so  of  great  antiquity)  show  tho  lessor's  title,  as  well  as  tho 
subsequent  title  to  tho  terra  {(j)  ;  but  under  that  Act  on  tho 
completion  of  any  contract  made  after  tho  7th  Aug.,  1874, 
for  tho  grant  or  assignment  of  a  term  of  years,  whether 
original  or  derivative,  the  intended  grantee  or  assign  is  not 


(f)  LyU  V.  Earl  of  Tarborouyh, 
(1859)  John.  70,  "4  ;  nnd  further  on 
tho  opemtion  of  thia  Act,  sec  inf. 
pp.  .'>a4,  ")3.5. 

{dj  SuK.  nth  ed.  370. 

(f)  See  further  aa  to  enfmnchiac- 
ment,  tup.  p.  183. 

(/)  lane  T.  Sprnetr,  (181.5)  12 
Ifer.  430,  n. ;  and  see  Sufc.  Uthcd. 
369  ;   1  Jarm.  Conv.  3nl  ed.  69. 

(y)  SouUry.  Drakt,  (1834;  6  B.  & 
Ad.  992  ;  3  L.  J.  N.  S.  Q.  B.  31  : 


JlaU  V.  Betlii,  (1842)  4  Man.  &  O. 
410;  1 1  L.  J.  N.  S.  C.  P.  256  ;  Chvc  v. 
Beaumont,  (1848)  1  Dc  G.  &  S.  397, 
406  ;  Gn»ton  v.  Frnnkum,  (1848J  2 
Do  O.  &  S.  561  ;  13  Jur.  739 ;  Smxth 
V.  Capron,  (1849)  7  Ha.  185;  19  L.  J. 
Ch.  322.  And  see  Strankt  v.  St. 
John,  (1867)  L.  R.  2  C.  P.  376;  30 
L.  J.  C.  P.  118;  rurvi$  v.  Rayer, 
(1821)  9  Pr.  488,  622;  also  Frntd  v. 
Buckley,  (1870)  L.  R.  6  Q.  B.  213  ; 
39  L.  J.  Q.  B.  90. 
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entitled  to  call  for  tlio  freehold  title  (//).     And  the  Conv.    Chap.  viil. 
Act,    1881  (/),   precludes   a   piu'chaser   of   a   term   of  years  — — 


already  created  derived  out  of  a  leasehold  interest  iu  laud 
froni  tailing  for  the  title  to  the  leasehold  reversion.  By  the 
Conv.  Act,  18S2  i^/.),  an  "intended  assign"  of  a  leas<?  made 
under  a  power  is  precluded  from  requiring  an  abstract  or 
production  of  any  preliminary  contract  for  or  relating  to  tho 
lease.     These  enaL-tments,  except  tho  last,  do  not  apply  to  Exception, 

If-isthold  for 

leaseholds  for  lives.  lives. 


Fc^rmerly  there  was  no  difference  Letwccn  an  agreement  to  ^liethcr  tho 
grant  a  lease  and  an  agreement  to  assign  one,  as  regards  the  to  pnint  or 
Uability  to  make  a  good  title  (/) .  '^^  *  ^^^• 


Upon   a   sale   of  renewable   leaseholds,   if    (as  generally  Ofrenew-able 

^  .  1  1  .      leaseholds. 

happens)  the  subsisting  lease  is  expressed  to  be  granted  in 
consideration  of  tho  siuTonder  of  the  prior  lease,  the  abstract 
must  show  that  tho  sun'cnderor  was  the  equitable  as  well  as 
the  legal  owner  of  the  surrendered  lease  (w). 

If  the  lease  is  held  fur  lives,  evidence  must  be  given  that  Of  leases  for 
the  lives  ai*e  in  existence,  though  there  is  a  covenant  for 
perpetual  renewal  {n). 

On  a  sale  under  the  powers  of  the  S.  L.  Acts,  1882  to  Sales  under 
1890,  the  dealings  with  the  property  between  tho  dates  of         " 
the  settlement  and  the  exorcise  of  tho  power  are  immaterial 
to  the  title,  except  such  dealings  as  are  by  ss.  20  and  oO  (3) 
of  the  Act  of  1882  made  paramount  to  the  power  of  sale  (o). 

(h)  S.   2  ;   and  see  Wolst.   Conv.  bupportcd :  Wolst.  Conv.  and  S.  L. 

and  S.  L.  Acts,  8th  cd.  p.  9.  Acts,  8th  ed.  p.  53. 

(i)  S.  3  (1) ;  Bco  Wolst.  Conv.  and  (//()  Coppin    v.  Fcrnyhough^   (1788) 

8.  L.  Acts.  2   Br.    C.    C.    291;    Hodgkimon    v. 

(A)  S.  4.  Cooper,  (1816)  9  Bear.  304  ;  15  L.  J. 

{/)  Strank$  v.  St.  John,  (1867)  L.  R.  Ch.  ICO. 

2  C.  r.  370;  30  L.  J.  C.  P.  118;  (;»)  AiicUrson  v.  //iv'/i/'*,  (ISl-i;  1 

and  Ciiscs  cited  ;  and  seo  Machnjde  v.  J.  &  L.  718.     As  to  tho  constructioQ 

Wetkes,  (1850)  22  Boav.  633  ;  2  Jur.  of  covenants  for  renewal,  see  Sirin- 

N.  S.  918.     But  see  now  Conv.  Act,  lunif  v.  Mxlbuni,  (ISSl)  9  A.  C.  814  ; 

1881,  ss.  3  and  13.     The  dictum  in  54  L.  J.  Q.  B.  0. 

Gosling  v.  li'oi.'lf,  1S93,   1  Q.  B.  39;  »  See   notes    to    tho   sections  in 

63   L.   T.   80,  cannot,  it  seems,  bo  "Wolst.  Conv.  and  S.  L.  Acts. 
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CUp.  VIII.  V\Mm  n  wilo of  Blmrcs  in  minos,  tho  purchaser  is  not  entitled 
^*^*-       to  n  n'pular  abstract  of  title  to  tlie  minos  tliomselves,  as  if 

^^^H^  "*  ho  woro  inirchasinp  a  ^haro  in  tho  land  in  which  tlioy  arc 
worko<l ;  hut  ho  is  entitled  to  such  evidence  of  tho  consti- 
tution of  tho  company,  and  of  tho  nature  of  the  title  under 
which  tho  mines  are  worked,  as  will  show  that  the  subject- 
matter  of  tho  purchase  is  what  it  professes  to  be,  and  that 
the  pro^K^sed  form  of  transfer  will  give  him  a  valid  title  to 
the  shares  (;>). 

Of  r«w« ;  V\^on  tho  sale  of  a  messuage  with  pews  claimed  as  appur- 

tenant thereto,  the  right  to  the  pews  must  be  proved,  either 
by  production  of  the  faculty  (y),  or  by  evidence  of  prescrip- 

ia  chancel.  tion  (/•)•  With  respeot  to  seats  in  tho  chnncel,  if  the  Rector 
allows  seats  to  bo  erected  or  i)lacc<l  there  by  the  parish,  they 
seem  to  bo  thenceforth  in  tho  same  position  as  pews  in  tho 
body  of  the  church,  and  to  be  subject  to  tho  like  jurisdiction 
of  tho  Ordinary:  but  tho  Ordinary-  cannct  iutcrfcro  with 
pews  occupied  by  tho  Hector  and  his  family  and  tenants, 
nor,  indeed,  with  any  ho  has  licensed ;  and  he  cannot  intro- 
duce pews  or  seats  into  tho  chancel  without  the  Hector's 
consent  («). 

(p)  Curling  y.  riiffhl,  (Ifiif^)  2  Th.  Wilkimon,    1897,    1    Q.  B.  749;  66 

613  ;  BOO  6  Ila.  41 ;  17  L.  J.  Ch.  79.  L.  J.  Q.  B.  215. 

(q)  A   faculty   may  bo  presumed  (»)  Ayliffi.'HParergon,486;  Doprgo'a 

upon  cviiknc c of  cxcliutive  posHCKnion  Parson' HCounncUor,  213  (173), 7th ed. 

and  njaifH  •  xtondiuff    ovtr   a  long  1820;  Wat«on'8  Clergyman's  Law, 

period:   7'Ai//i/m    v.   llallulay,    1891,  388,  4th  cd.  1747  ;  Nelson's  Rights  of 

A.  C.  228  ;  61  L.  J.  Q.  B.  210.  theClcrgy,494;  Pridinux's Directions 

(r;  Sec,    on    tho    right    to    pews,  to  Churchwardt-ns,  4th  ed.  171G,  74, 

Carson,  R.  P.  Stats.,  1902,  pp.  95—  76;  Whitehoiid's  Church  Law,  2nd 

98;  and   I'epper  T.   Jiarnard,  (1843)  ed.  1H99  ;  see  Brownl.  &0.  45,  (/iV/mot 

12  L.  J.  Q.   B.    3G1  ;  7  Jur.   1128;  per    Lord  Coke;     Clifurd  v.    fftckn, 

Kna,,,,\.  St.  Mary,  U'tlUtdcti,  (1861)  (1818)   1  B.  &  Aid.   498;   Moryan  v. 

15  Jur.  473;    17  L.  T.   (O.  S.)  191.  CMr/M,(1829i  3  Man.  &  R.  389  ;  7  L.J. 

8.  2  of  the  Prcf^ription  Act  docs  not  (O.  S.)  K.  B.  95  ;   Phillimorc,  p.  1424 

apply  to  pews  in  a  parish  church  ;  r/iry.  as  to  8oat«  in  a  church  generally, 

aa  to  what  e\-idence  is  necessary  to  A  pew  in  a  chancel  differs  from  ono 

prove  a  prescriptive  title  to  such  a  in  the  body  of  tho  church,  since  it 

pew,  SCO    Critp  v.  Martin,   (1876)    2  may  belong  to  a  person  in  respect  of 

P.  D.  15  ;   rhilhpt  V.  Jlalliday,  tup.  ;  the  ownership  of  a  house  ;  and  even 

Proud  V.  Price,  (1894)  63  L.  J.  Q.  B.  a  tenant  of  the  houso  may  acquire  a 

61  ;  69  L.  T.  664  ;  UtiUman-Gibbard  v.  permissive  right  to  it,  bo  as  to  bring 
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As  to  tho  commencGment  of  the  title  to  land, — Before  the    Chrip.  Vlir. 

commencement  of  tho  V.  &  P.  Act,  1874,  tho  rule  was  that — — 

ujioii  a  sale  of  froeliolds,  or  (it  is  conceived)  of  c<^tp}]iold8  or  muHtoxieud 

renewable    k-asehi^lds,  except    Avhero    the    first    lease  was  of  ^^"''"  ^^^ 
'  1  year!-. 

more  recent  date,  tho  title  must  go  Lack  at  least  sixty 
years  (t)  ;  but,  by  s.  1  of  that  Act,  on  tho  completion  of  any 
contract  of  sale  of  land  (li),  tho  period  of  forty  years  is 
Bubstitulc'd  for  that  of  sixty  years,  subject  however  to  tho 
purchaser  being  entitled  to  call  for  a  title  going  further  back 
than  forty  years  in  any  case  where,  before  the  passing  of  the 
Act,  he  might  have  rerpiired  more  than  a  sixt}'  years'  title. 

The  title  to  an  advowson  mubt  be  carried  back  at  least  one  One  huudr*-d 
hundred  years  (.r) ;  and  tho  abstract  should  bo  accomi)anied  of^vowson. 
by  a  list  of  the  presentations  during  the  period  over  which  it 
extends  (y),  and  after  L'^'JS  tho  dates  of  institutions  or 
admirations.  The  rule,  it  seems,  is  tho  same,  whether  tho 
advowson  is  sold  as  in  gross  or  appendant ;  for  though  a 
forty  years'  title  might  be  suflicient,  if  it  could  be  shown 
that  tho  advowson  was  in  fact  appendant  to  the  principal 
estate,  yet  the  purchaser,  it  may  bo  contended,  has  a  right  to 
see  that  no  destruction  of  the  ai^pendaucy,  by  severance  of 
the  advowson,  is  disclosed  by  the  earlier  title  (z).  The  word 
"  living  "  is  sufficient  to  pass  the  advowson  ;  though  it  may 
be  restrained  by  tho  context  to  tho  next  presentation  {a). 

Upon   tho   sale  of   a   reversionary  interest,  whatever   its  Mu8t  show 
antiquity,  tho  abstract  must  show  its  creation  ;  and  also  that  r^erl.'iouary 

an  action  for  perturbation  ;  rarkew.  (18'j1)  19  Beav.  500;  2  W.  R.  G55  ; 

Lcnrh,  (18()G)  L.  R.  1  V.  C.  312,  327  ;  bog  MvuUon  ^.  Kdmond.s,  (ISo'J)  1  D.  F. 

36L.  J.P.C.  2G.    As  to  property  in  a  &  J.  210  ;  2l»  L.  J.  Ch.  181. 

chancel   generally,    seo   Chapman   v.  («)  Sec  Wolst.  Conv.  &  S.  L.  Acts, 

Jones,   (ISG'.t)  L.   R.  4  Ex.   273  ;  38  8th  cd.  p.  8. 

L.  J.  Ex.  1G9  ;  Arbuthnot  v.  Luke  of  [x)  See  tho  Real  Property  Limita- 

Norfolk,  (1880)  5  C.  P.  D.  390.    As  to  tion  Act,  1833,  s.  30. 

tho  Lay  Rector's  right  to  tho  chief  (//)  Sag.  14th  ed.  367  ;   1  Key  and 

scat  in  the  chancel,  sec  Stileman-Gib-  Elp.  Prec.  8th  ed.  p.  602. 

bard\.  WHkimon,  1897,  1  Q.  B.  749.  {z)  As  to  tho  restrictions  imposed 

{t)   Cooper  V.  Emertt,  (1844)   1  Ph.  on   tho  salo  of  advowsons,  see   tho 

388  ;   13  L.J.  N.  S.  Ch.  275  ;  Hod,j.  Benefices  Act,  1808,  s.  1. 

kinsoH  V.  Cooper,  (1846)  9  Beav.  304  ;  [a)    Jfedb  v.  Bi/tip,  (1856)  2  K.  &  J. 

15  L.  J.  Cli.   160;  Finch  v.    Shau;  669,  afiP.  (1862)  10  11.  L.  C.  171. 
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latorral  on 


Ckap.  VIII.  tho  estate  has  boon  enjoyed  in  possession  confomiaLly  with 
•  tbo  iustnimont  which  created  tho  reversionary  interest  (A). 
Thii",  h<»\vovt'r,  only  applies  to  the  sale  of  reversionary  in- 
t«'P'sts  c«jnimouly  so  rallo«l,  and  not  to  tho  sale  of  an  estate 
subject  to  an  attendant  term ;  in  such  a  case  it  is  sufficient  to 
allow  a  gootl  forty  years'  title  to  tho  freehold,  and  to  the 
possession  of  tho  tomi,  abstracting  also  the  deo<l  creating  tho 
term  ;  and  even  if  this  is  lost,  tho  loss  is  said  to  be  im- 
material {c). 

Mu»t  »how  Upon  the  sale  of  a  term  of  years,  it  is  sufficient  if  the 

mTfortT  "^    abstract  show  tho  creation  of  tho  term  and  a  forty  years* 

y«r»'  Utle  of  ^j^j^  ^^  ^Jjq  possession,  omitting  the  intermediate  title  (rf)  ; 

ond  the  vendor  is  bound  to  produce  tho  lease  under  which 

the  property  is  hold,  if  there  is  nothing  in  tho  contract  to 

prevent  the  purchaser  from  requiring  its  production. 

Or     '     '   '  1       In  the  case  of  tho  sale  of  an  old  term  originally. created  by 
\['^  way  of  mortgage,  or  for  raising  portions,  or  for  any  other 

P'*T»*-  limited  jiurpose,  tho  abstract  should  set  out,  not  only  the 

instrument  creating  tho  term,  but  also  those  which  evidence 
its  subsistence  as  an  absolute  estate :  e.g.,  a  decree  of  fore- 
closure, or  an  assignment  under  a  power  of  sale  in  the  case  of 
the  mortgage  term,  or  an  assignment  on  the  sale  of  a  term 
for  raibing  portions.  A  term  for  securing  family  charges 
can,  under  s.  20  of  tho  S.  L.  Act,  1S82,  or  under  a 
power  of  sale  in  the  settlement,  bo  over-reached,  unless  it  has 
been  conveyed,  or  created  for  securing  money  actually  raised 
at  tho  date  of  tho  conveyance  by  tho  tenant  for  life.  These 
old  terms  can  now  in  proper  cases  be  enlarged  into  a  fee 
simple  ('').  But  a  term  created  for  mortgage  purposes  can- 
not be  registere<l  as  a  lease  under  tho  L.  T.  Acts  (/), 
though  it  can  be  registered  as  an  incumbrance  under  L.  T. 
Act,  lM7o,  9.  50. 

(6)  1  Jam.  Cnnv.  4th  cd.  152.  TTMauu  v.  Sp^r^o,  (1893)  W.  N.  100. 

(0  1  Prr,t.  Abst.  249.  ^  C-°^-  ^et.  1881.  e.  66  ;  Conr. 

^  '  Act,  1882,  B.  11. 

{d)  Frend  v.  HuckUy,  (1870,  L.  R.  ^^^    ^^^^  ^^  ^^    ^^  L     T. 

.'i  Q.  B.  213  ;  39  L.  J.  Q.  B.  90 ;       Acto,  p.  45. 


THE  ABSTRACT.  ^^^ 


Upon  the  sale  of  titlies  or  tithe  rent-charge  hold  as  a  lay    Cliap  VTII. 

■i  1        •  1  beet.  o. 

property,    or   of   any  other   property  held    (as   such   tithes  ^   ^^^^^ — 


r--L-'-jy     "  -'  ,       /-.  On«aleof 

generally  (;/)  are)  unth'r  a  grant  from  the  Cro^\'n,  tlie  abstract  tithts  or  other 
should  set  forth  the  original  grant,  and  then,  omitting  inter-  ^^'","^'['[1^0.0 
mediate  instruments,  take  up  the  history  so  as  to  show  a  ^jj'j;"^;"^;^^^ 
good  forty  yeai-s'  title  (//) :  so,  where  the  tithe  rent-charges  grant, 
are  considered  to  have  heen  merged  by  the  tithe-o^-nor  under 
the  Tithe  Acts,  and  the  estate  is  s.dd  as  titho-free,  the  early 
title  to  the  tithe  rent-charges  must  be  similarly  deduced  (0, 
except   in  cases  where  the  merger  purports   to   have  heen 
effected   by  an   instrument  made  with  the  consent   of  the 
Commissioners  or  Board  of  Agriculture  since  the  passing  of 
the  Tithe  Act,  184G  (A-). 

If   the   pm-tliaser   has   agreed   not   to    call    for  the  legal  Rules  not 

'^  °  1  •  1  •  1  i    alt^^^TfQ  "J  the 

estate,  this  will  not  shorten  the  period  ovt-r  which  a  title  must  estate  being 

be  shown  to  the  equitable  estate  ;  and  it  must  also  be  shown  ^^jJ^^iaUe. 

that  no  adverse  use  can  bo  made  of  the  legal  estate. 


(4.)  Prcpamfion,  contents,  and  (lelit'cri/  of  the  abstract. 


Section  4. 


The  abstract  must  always  commence  with  a  document  of  Commence- 
at  least  the  requisite  age,  which  is  or  wliich  has  been  agreed  abstract, 
upon  as  a  proper  root  of  title  (/).  Where  a  vendor  com- 
mences his  abstract  with  a  document  more  than  forty  yeiirs 
old,  but  which  is  insufficient  per  so  as  a  root  of  title,  the  pur- 
chaser, it  is  conceived,  is  entitled  to  require  a  further  abstract 
going  back  to  a  good  root  of  title  and  not  to  an  inspection 
only  of  the  document  forming  such  earlier  title  {m).     Neither 

((/)  Tithes  may  be  held  as  lay  pro-  Jows  v.  irattf,  (1890)  43  Ch.  D.  574, 

pcrty,   f.g.,   by    virtue   of   sales  for  it  was  htlil  to  apply  to  an  casement 

redemption  of  land  tax.  of  ri{,'ht  of  way. 

(/i)  riclurinii    v.    Lord    Slurboritf,  {>)  Tithe  Act,   183G,  s.  71  ;  Titho 

(1838)  1  Cniwif.  &  Dix.  254;  iJarm.  Act,    1838;    Titho  Act,    1839;    and 

Conv.  4th  od.  57;  Sug.  14th  ed.  3(37.  Tithe  Act,  1846,  ss.  18,  19. 
S.  1  of  the  V.  &  P.  Act,  1874,  in  terms  {k)  Sec  Walker  v.  Bcntlei/,  (1852)  9 

applies  only  to  a  contract   for  sale  Ha.  029,  632.     Seo  Leach  on  Tithes, 

of    land;    Interpretation  Act,    1^89,  6th  ed.  p.  101,  notes  »  and  (i). 
8.  3;   whether  it  applies  to  a  con-  (/)  R*  Cox  and  Xetr,  1891,  2  Ch. 

tract    for    the    sale    of    incoqwreal  118;  64  L.  T.  733. 
hereditamenta    like   tithes,   qu. ;    in  (»")  It<-   Cox  and  Xexe,   fup.      Sec 
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Effect  of 
Coar.  Act  on 
purchsM-r's 

•UiUact,  Ic. 


Mil-!  i-'im- 
n»«-ti.i'  with 

w>.  ••    '■-   -  ' 
t; 


of  Ulic. 


CTwp.  VIII.   cnn  a  purchaser  require,  nor  wouM  tho  vendor's  soHoitor  Lo 

^  "*  i justifiiHl  in  funjishinp,  nn  abstract  of  (lee<ls  i>rior  in  date  to 

that  whii'h  would  constitute  a  good  ront  of  title  (»). 

Tlu<  rule  above  stated  does  not  affect  the  jtrinrijiles  upon 
wliieh  a  purchoi^er  is  entitled  to  assume  that  tho  document 
Hpei'ifieil  as  tho  commencement  of  tho  title,  discloses  a  good 
root  of  title,  hence  where  this  is  not  tho  case,  it  is  necessary 
to  state  the  nature  or  effect  of  the  document  in  tho  conditions 
or  agreement  ( y>) . 

As  a  general  rule,  tho  first  abstracted  documents  should 
.  i)uq)ort  to  deal  with  tho  entire  legal  and  equitable  estates  in 
(  the  property ;  or  should  at  least  afford  prima  facie  evidence 
that  the  title  to  such  legal  and  equitable  estates  was,  at  tho 
date  of  such  documents,  consistent  with  the  title  as  subse- 
quently dwluced :  they  should  not  be  dependent  for  their 
validity  upon  any  prenous  instrument  ;  and  should  contain 
nothing  raising  a  fair  doubt  whether  the  parties  claiming 
the  interosts  there  purported  to  be  dealt  with,  were  in  fact 
entitled  so  to  deal  with  them. 

Not  with  will  Thus,  a  general  deviso  in  a  will  of  real  estate  is  an  insuffi- 
cient root  of  title,  there  being  nothing  to  show  that  the  pro- 
perty in  question  was  intended  to,  or  could,  have  passed  by 
it :  the  conveyance  to  the  testator  should  be  abstracted  ;  or, 
if  there  are  no  earlier  deeds,  evidence  should  bo  furnished  of 
bis  seisin  at  the  date  of  his  will :  even  a  specific  devise  is  not 
an  eligible  root  of  title  (7) . 

Whether  with      A  mortgage  for  a  term  of  years,  or  a  loose,  is  an  improper 

TtSS'-ora'    commencement   of   an   abstract    of   title  to  tho  fee  simple, 

Icaac.  where  thf>  vendor  has  earlier  documents  ;  except,  perhaps,  in 

coses  where,  independently  of  the  mere  fact  of  the  demise 


oootaining 

KTOCT&l 

aerj 


lenso. 


Conr.  Act,  1881,  ».  3  (3),  and  not<?8 
thereon  in  Wolst.  Conr.  and  S.  L. 
Act*. 

(m)   1  Jarm.  Conv.  3rd  cd.  C4. 

{p)  See  tup.  pp.  166,  168  ;  and  f.^. 


lie  Mnnh  and  Earl  GranvilU,  (1888) 
24  Ch.  D.  11;  63  L.J.  Ch.  81. 

(7)  See  Parr  v.  Loiegrore,  (1857)  4 
Dr.  170:  4  Jur.  N.  8.  600;  Re  Ban - 
i»(er,  (1879)  12  Ch.  D.  131  ;  48  L^J. 
Ch.  837. 
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(which  might  be  attributed  to  a  power,  or  to  a  mere  chattel    Chap.  viir. 
interest   in    the   grantor),    the   iustrameut   contains   matter  _! — 


which  furnishes  a  fair  presumption  that  he  was  the  abs<jlute 
owner  in  fee.  A  vemlor,  however,  in  possession  of  earlier 
documents,  could  not  bo  advisecl  under  an  open  contract 
(except  under  very  special  circumstances)  to  commence  liis 
abstract  with  a  lease,  as  it  would  almost  inevitably  lead  to 
expensive  discussions  with  the  purchaser.  And  wliere  a  lease 
is  relied  on,  it  is  necessary,  unless  it  expired  before  the  time 
of  living  memory,  to  show  that  the  lessee  hud  actual  posses- 
sion of  the  estate  (/•). 

A  voluntary  deed  is  not  a  proper  root  of  title  (s).  Voluntary 

•^  '■      '■  '  conveyance. 

An  instrument  relied  upon  as  an  exercise  of  a  power  should  "^^^  ^^'^^  '°- 

strunicnt  de- 
be  preceded  by  tl  10  instrument  creating  the  power;  and  tlio  pemlent for it« 

admittance  to  copyliolds  should  be  preceded  by  the  surrender  previoiw^in- 

or  devise ;  and  a  recovery  deed  or  a  disentailing  assurance,  if  ^^J"^^*^"*- 

it  disclose  an  entail,  by  the  deed  creating  the  entail  {t). 

*'  If,  however,  such  deed  is  lost,  and  possession  has  gone  Except  in 

certain  cases 

along  With  the  estates  created .  by  the  recovery  for  a  eon-  —loss  of  prior 
siderable  lengtli  of  time,  and  the  presumption  is  in  favour  of 
the  recovery  having  been  duly  suffered,"  the  loss  of  the  deed, 
and  want  of  evidence  of  its  contents,  are  no  objection  to  the 
title  (//) ;  and  the  same  principle  would  probably  apply  in 
-the  case  of  the  absence  of  a  deed  creating  a  power  (.r)  ;  or  in 
the  case  of  the  loss  of  an  ancient  lease,  on  a  sale  of  long 
leaseholds  (y) . 

So,  if  the  first  abstracted  document  contain  recitals  or  other  Nor  with 
matter  throwing  a  reasonable  doubt  upon  the  title  as  respects  -R-hich  throws 
the  contents  or  construction  of  the  earlier  documents,  the  ^  ^^"^^^^ 

(r)  Clarkton  v.  Woodhotue,  (1793)  5  (u)  CoussimkerY.  Sctcell,  (1791)  Sag. 

T.  R.  412  ;  Burt.  Comp.  pi.  428.  14th  ed.  366. 

(f)  Jie   Marsh   and  Earl  Graiivill<;  {x)  See  XouailU  v.  Grertitffood,  {IS22) 

(1883)  24  Cli.  D.   11  ;  63   L.  J.  Ch.  T.  &  R.  26. 

81;  cf.   Xoiyfi  t.  PalterMon,    1894,   3  (y)    Cf.  Frend    r.  BuckUy,   (1870) 

Ch.  267 ;  63  L.  J.  Ch.  748.  L.  R.  5  Q.  B.  213  ;    39  L.  J.  Q.  B. 

(/)  1  Jarm.  Conv.  4th  od.  05.  00  ;  and  see  tup.  p.  330. 
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Cb«p.  VIII.  purohnsor  may  roquiro  tlio  vendor,  not  only  to  protluoe,  but 
^*  *•  also  to  abstmet,  80  niucli  of  tlio  prior  title  as  may  bo  hufliciont 
to  n-movo  8ucli  »l<»ubt ;  but,  in  tho  absence  of  Buch  rca*onablo 
doubt,  tho  mere  fact  of  earliiT  documents  Ix-ing  recltod  would 
not  entitle  tlio  purchaser  to  an  abstract  of  them,  even  where 
ho  may  require  thiir  i»roduetion  if  in  the  vendor's  possession 
or  jM)wer  (s)  :  and  it  is  sufTicient  to  produce  (without  abstract- 
ing) an  instrument  which  is  required  simply  "to  establish  a 
fact  or  negative  an  inference"  {n).  In  cases  coming  within 
s.  2  (2)  of  tho  Y.  &  r.  Act,  1874,  or  s.  3  (3)  of  the  Conv. 
Act,  18S1,  the  burden  Vivs  on  the  purchaser  to  show  that 
recitals  to  which  tho  sections  apply  are  inaccui*ato  {b). 


Need  not  in 
•n  oaant  cum- 
mmce  with  a 
document. 


It  is  not  csscntitil  that  tho  origin  of  tho  title  should  bo 
shown  cither  by  deed  or  will ;  in  tho  absence  of  documents 
it  may  be  sufficient  to  produce  evidence  of  such  long  uninter- 
rupted possession,  enjoyment,  and  dealing  with  tho  property, 
as  to  afford  a  reasonable  presumption  that  there  is  on  abso- 
lute title  in  fee  simple  (r).  But  the  proof  of  title  by  endence 
of  possession  is  not  admissible  in  cases  where  documents 
forming  part  of  tho  modern  title  are  lost  or  destroyed :  in 
sueh  cases  tho  vendor  must  prove  their  contents  and  execu- 
tion ((/). 

RwntAls  in  As  a  general  rule,  the  recitals  in  any  document  which  is 

sj^mln"  flSy  abstracted  as  a  root  of  title,  should,  bo  far  as  they  may  in  any 

abetractcd.      ^.^^  affect  tho  estate  comprised  in  tho  contract,  be  set  out 

fully  ;    even  though  the  purchaser  may  be  precluded  from 

founding  any  requisition  or  objection  thereon. 

■^lifrfvfT  Tlie  title,  wherever  taken  up,  should  be  tlienco  continued 

shoJl'd  thence  either  in  chronological  or  some  other  regular  order.     "Where 


(r)  See  JTroiStr  v,  WaiU,  (1821)  G 
ICad.  69 ;  1  Jorm.  C<.nv.  4th  i-«l. 
62,  63 ;   1  Ilayca,  Conv.  006. 

(a)  Sug.  I4thcd.  418. 

(b)  Sec  Bolton  r.  Lfmdon  fkhocl 
Board,  (1878)  7  Ch.  D.  766  ;  47  L.  J. 
Cb.  361 ;  Ec  Marth  and  Earl  GranrilU, 


(1883)  24  Ch.D.  11;  63L.J.  Ch.81; 
and  »co  tup.  p.  162. 

(r)  Cotlrell  v.  Ifatkin*,  (1839)  1 
Boav.  at  p.  365  ;  3  Jur.  283. 

(d)  Re  Halifax  Commrrrial  Banking 
Co.  and  Wood,  (1898)  79  L.  T.  636; 
Sug.  14th  ed.  438;  and  see  inf.  pp. 
348  ct  seq. 
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separate  parts  of  the  estate  are  held  under  separate  titles,  such   Clmp.  vni. 
titles   should  be   traced  separately  so   lon^'  as  they  remain  ^  ^^^^^i^^^^ 
distinct :  every  suhsequont  document  dealing  with  the  legal  coDtinutd. 
estate  (except  expired  leases,  and  with  the  exceptions  already 
referred  to  {(■),)  should  he  abstracted  (/) ;  for  instance,  a  mort- 
gage and  a  reconvoyanco  are  not  to  be  suppressed  under  the 
notion  that  the  title  has  been  thereby  brouglit  back  to  its 
original  state  (y)  ;  such  may,  or  may  not,  have  been  the  case ; 
and  is  a  point  to  bo  detennined  by  the  advisers  of  the  pur- 
chaser, not  of  the  vendor.     All  documents  forming  a  material  Docmnt-ntrt 

,  r        1        •  1  •  ^ll«JUl<l  be 

part  of  the  title  should  be  abstracted  in  chief ;  the  mtroduttion  aij6tra<.t«.4  in 

of  them  merely  as  reeitals  in  other  abstracted   instruments 

(wliieh  is  not  uncommon,  especially  in  the  case  of  wills),  is 

insuflicient  :  were  it  not  so,  a  copy  of  the  conveyance  to  the 

vendor  might,  in  many  cases,  take  the  place  of  an  abstract ; 

besides  which,  the  omission  to  abstract  a  document  in  chief 

may  proceed  from  a  desii-o  to  avoid  noticing  matters  of  a 

suspicious  character  occui-ring  in  such  document,  but  which 

are  not  noticed  in  the  recital  (//).  It  is  convenient  to  introduce,  Statements  of 

^  .  mattrrs  of 

in  their  proper  places,  direct  statements  of  deaths,  maiTiages,  pedigree. 
and  other  matters  of    pedigree  ;    and  not,  as  is  frequently 
done,  to  trust  to  the  recitals  in  the  abstracted  documents :  and 
in  cases  of  complicated  descents,  &o.,  a  regular  pedigree  should 
accompany  the  abstract. 

Documents  affectinp;  merely  equitable  interests  give  rise  to  Suppression 

*  TioT  Jii.       of  inatrumcnts 

'considerations  of  greater  difficulty.     Lord  St.  L/eonards  states  evidencing 
generally,  that  the  solicitor  "  should  abstract  every  dociuueut  ^tSlS"'  ^^ 
upon  which  the  title  depends,  or  upon  which  any  difficulty  j^'^"^'*}^;^"" 
has  arisen ;  wherever  ho  begins  the  root  of  the  title,  he  ought  justifiable, 
to  abstract  every  subsequent  deed  "  (/).     This  must  be  under- 
stood to  mean  every  document  which  is  material  to  the  title  (A). 

e)  Sup.  p.  330.  prioty  of  suppressing  a  mortgage, 

soo  Jfrath  V.  Crraloek,  (1874)   10  Ch. 

(/)   Seo    the    comments    on    this       02;  43  l.  J.  Ch.  169;  44  ib.  l.-iT. 
statement  in  Gray  v.  FouUr,  (1873)  ^^  ^^  Slam/ord  and  Km.,ht,  1900, 

L.  R.  8  Ex.  249.  •>6.'i :  42  L.  J.  Ex.       ^  ^h.  2S7  ;  69  L.  J.  Ch.  127. 


IGl 


(1)  Sug.  14th  ed.  407. 


ig)  As  to  the  danger  uud  inipro-  (k)  Re  Stamford  and  Kni^hf,  sup 
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Chap.  VIII.    If,    for   instanco,   tho   vendor   is   possessod   of    a   document 
—'-      declaring'  thut  a  i»rior  owner  wli<.  i-tirclmsed,  apparently  on 


his  own  account,  waa  in  fact  a  trustee,  or,  tliat  a  mortgaj,'e- 
debt  was  trust-mouov,  tlu«  title  of  the  vendor  who  has  notice 
of  the  trust  may  d('i>end  upon  various  instruments  which 
would  be  aUogeth<n'  immaterial  t<»  a  i)urc]iaser  destitute  of 
8Uih  notice  ;  and  it  would,  it  is  conceived,  bo  improper,  for  the 
solicitor  to  allow  notice  of  such  a  trust  to  appear  upon  his 
ab^tract.  This,  however,  is,  pro  fanfo,  a  departure  from  tho 
general  principle,  that  it  is  for  the  purchaser's  solicitor,  and 
not  the  vendor's,  to  judge  of  tho  materiality  of  tho  muniments 
of  title ;  but  it  is  sanctioned  by  convenience  and  universal 
practice  (/).  Other  cases  may  occur  in  which  a  document  may 
be  suj)pressed  ;  as,  for  instance,  where  a  good  title  is  shown  to 
the  legal  cfstate,  and  a  charge,  whieh  clearly  operated  merely 
in  Etjuity,  has  been  jtaid  off  and  no  ti*ace  of  it  appears  upon 
the  sul)s<»quent  title.  The  difference  between  the  suppression 
of  such  an  instrument  and  a  legal  mortgage  is  evident :  the 
equitable  charge  has  no  operation  as  against  a  subsequent 
purchaser  for  valuable  consideration  taking  the  legal  estate 
without  notice ;  and  his  title,  therefore,  is  not  dependent  on 
the  sufficiency  of  the  release  ;  nor  does  there  seem  to  be  any 
good  reason  for  making  a  distinction  between  an  equitable 
charge  by  deed,  and  a  mere  memorandum  accompanying  an 
old  equitable  mortgage  by  deposit,  which,  except  upon  special 
grounds,  is  never  abstracted.  ]>ut,  in  tho  case  of  a  legal 
mortgage,  tho  purchaser's  title  at  Law  will  depend 
(theoretically  if  not  practically)  upon  the  legal  validity  of 
the  deed  of  reconveyance,  whether  its  existence  is  kno\N'n  to 
him  or  not.  Still,  even  in  the  case  of  tho  equitable  charge, 
a  solicitor  who  suppresses  it,  under  the  idea  that  it  is  unim- 
Dccd  whici  portant  to  the  title,  does  so  at  his  own  risk  (m) ;  such  a  course 
onToRT[r!>!.tato  should  rarely,  or  never,  bo  taken,  in  respect  of  an  instrument 
Wpp?^*i.  "^'^^^  ^  ^  framed  that  it  could  by  possibQity  affect  the  legal 


{t)  8ee  Rellarmanand  I'ibndipr  Ji.       1809,    2    Ch.    340;     68    L.  J.  Ch. 
Co.,  (1883)  24  Ch.  D.  720  ;  62  L.  J.       578. 
Ch.  808;  £e  Blaibrrg  atid  Abraham*,  (w)  Sec  Sug.  14th  ed.  411." 
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estate  (n) ;  as,  for  instance,  a  mortgage  of  an  equity  of  re-    Cliap.^vill. 

demption,  drawn  as  a  conveyance  with  u  proviso  for  redemp-  

tion ;  and  whicli,  though  mon-ly  a  charge  in  Equity  if  the 
first  mortgage  is  valid  in  Law,  would  yet  pass  the  legal 
estate,  supposing  it  not  to  have  been  effectually  transferred  by 
the  prior  instrument. 

In  Drummond  v.  Tracey  (o),  it  was  held  that  a  vendor  waa  Prummoudy. 

•ill       Tracey. 

not  justified  in  suppressing   a  letter  creating  an  equitable  guj,p„^ion 
chai-go,  whifh  was  intoudod  to  be  paid  off  ;  and,  also,  that  ho  ;:[;;i^*4^^^« 
would  not  have  been  justified  in  doing  so,  even  if  the  charge 
had  been  actually  satisfied:  and  the  Court,  in  commenting  on 
the  above  passage  in  the  text  (as  appearing  in  the  3rd  edition), 
observed  that  it  "  must  probably  moan  that  where  an  equit- 
able charge  has  been  discharged,  it  may  bo  advisable  not  to 
put  it  on  the  face  of  the  abstract;  but  that  he  (Wood,  V.-C), 
had  no  doubt  that  such  charges  ought  in  some  way  to  be 
communicated  to  a  purchaser."     The  intention  of  the  writer, 
however,  was  not  to  limit  the  rule  in  the  way  suggested  by 
the   Court  :    but  to  lay  it   down  generally,   that  wliore  an 
informal  equitable  charge  has  been  satisfied,  its  past  existence 
may,  except  under  special  and  exceptional  circumstances,  be 
altogether  suppressed  by  the  vendor's  solicitor.     The  strict 
rule  laid  down  by  Wood,  V.-C,  and  sanctioned  by  Lord 
St.    Leonards  (;;),    may   bo    theoretically   coiTcct :    but    its 
practical  inconvenience,  as  much  to  purchasers  as  to  vendors, 
is  so  great,  tliat  in  practice  it  has  been  all  but  universally 
ignored.     Thus,  to  take  a  common  instance,  a  solicitor,  con- 
ducting a  sale  of  his  client's  property,  may  make  him  an 
advance  in  anticipation  of  the  sale,  and,  as  a  security,  take 
an    informal   oquitiible   charge   upon   the   property,  or   the 
expected  sale-proceeds,  out  of  whiih,  on  completion  of  the 
purchase,  the  debt  is  satisfied.      The  existence  of  such  an 
incumbrance   is  seldom,  if  ever,  disclosed.     Its  suppression 
cannot  projudice  the  purchaser:   but  its  introduction  upon 
the  face  of  the  title  would  bo  a  probable  source  of  future 

{«)  See  ralmrr  t.   Locke,  (1881)  18  (o)  (1860)  John.  608.  612. 

Ch.  D.  381  ;  51  L.  J.  Ch.  1-M.  (|>)  Sugf.  14th  e-l.  HI. 

r>.      VOL.  I.  7- 
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CT»«p.  VIII.    clifljculty  and  exponso.     If  tho  nilo  is  renlly  ns  liiid  down 


Hect.  «. 


in  Driimmond  v.  Trart'tj^  thf  conclusion  seems  to  be  inevitable 
that  the  astutcn<>s,s  witli  which  modern  conveyancers  have 
striven  to  avoid  the  unnecessary  disclosure  upon  a  title 
of  men*  equities,  has  been  altogether  a  mistake; — though 
their  i)ractice,  in  this  respect,  has  been  sanctioned  by  the 
exampl<«  of  the  Cmirt  itsi-lf,  in  its  convoyancing  transactions  ; 
— and  that  every  defunct  equity,  which,  during  the  last  forty 
years,  lias  affected  the  property,  whether  created  by  writing 
or  parol  (for  there  is  no  valid  distinction  between  the  two 
modes  of  efTeeting  the  same  result),  ought  to  be  abstracted  : 
for  it  would  be  mere  waste  of  time  to  communicate  their  past 
existence  to  the  purchaser,  and  leave  him  to  require  the 
abstract  to  be  amended.  Upon  the  whole,  with  the  greatest 
respect  for  the  decision  in  Drummond  v.  Trarci/,  it  is  sub- 
mitted that  the  rule,  as  stated  by  the  -m-iter,  is  one  which 
is  in  conformity  with  long  established  conveyancing  usage : 
and  as  such,  and  as  being  also  based  upon  considerations  of 
great  practical  convenience,  ought  not  lightly  to  be  anntilled 
or  shaken.  The  vendor  or  his  solicitor  is  not  bound  to 
answer  a  requisition  as  to  whether  there  are  any  undisclosed 
incumbrances  affecting  the  property  {q). 

A«  to  liability      By  8.  24  of  the  Law  of  Property  Amendment  Act,  1859  (r), 

eoliritor  ff!r      ^  vcndor  or  mortgagor,  or  his  solicitor  or  agent,  who  conceals 

inCTimbran*^      any  instrument  material  to  the  title,  or  any  incumbrance, 

*c-  from  the  purchaser  or  mortgagee,  or  who  falsifies  any  pedigree, 

on  which  the  title  does  or  may  depend,  in  order  to  induce 

such  piu-chaser  or  mortgagee  to  accept  the  title,  with  intent 

to  defraud,  is  made  guilty  of  misdemeanor,  and  also  liable  to 

an   action   for  damages.      As    regards    incumbrances,   this 

section,  it    is  conceived,  can  only  apply  to   the  fraudulent 

concealment  of   an  rj-istitig  incumbrance  ;  what  instruments 

are,  and  what  are  not,  material  in  each  particular  case  may 

safely  be  left  to  the  discretion,  of  the  solicitor,  who,  with  the 

(y)   R*  Ford   and  mil,   (1879)   10  (r)  As  amended  by  s.    8    of  the 

Ch.  D.  365;  48  L.  J.  Ch.  327-     See       Law  of  Property  Amendment  Act, 
in/,  pp.  366,  1191.  1'<G0. 
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penal  consequences  of  tliis  statute  in  N-iew,  is  not  likely  to    Chap.J'ni. 

make   an   omission  Avliiili  will   prejudice   a   purchaser.     In  

order  to  render  a  v.nidor's  solicitor  liable  for  negligence, 
there  must  bo  something  more  than  a  mere  error  of  judgment 
or  failure  to  apprehend  legal  subtleties  (*). 

The  mere  loss  or  destruction  of  a  deed  of  a  date  subsequent  Low  of 

...  modeni  deea«. 

to  the  commencement  of  the  abstract  is  not  an  objection  to 

the  title,  if  the  vendor  can  prove  the  loss  or  destruction,  and 

produce  secondary  evidence  of  the  contents  and  execution  : 

such  evidence,  however,  must  be  clear  and  cogent,  and  the 

best  which  is  available  (/)  :  but  it  will  not  bo  required  when 

the  presumption  is  that  if  the  deed  were  produced  it  would 

not  throw  any  difficulty  on  the  title  (ji),  or  when  the  deed  is 

of   such  a  nature  that  its  execution   and   contents   can   be 

presumed  (x). 

The  abstract  should  notice  aU  drainage  and  land  improve-  ^^J^^j^bT' 
ment  rent-charges  (//)  and  other  subsisting  charges  upon  the  noUced. 
property;  and  should  state  the  amount  and  particulars  of 
the  tithe  commutation  rent-charge. 

It  is  convenient  that  copies  of  wills  abstracted  (if  of  an  at  Copies  of 

-       , .  iuf ornial  •wills 

all  informal  character),  and  private  Acts  of  1  arhament  upon  and  privuto 
which  the  title  depends,  should  accompany  the  absti-act.  Accompany 

abstract. 

It  has  been  sufrgestcd  that  it  is  sufficient  for  the  purpose  of  ^^''"s  "V*/  ^^ 

f^  <=  reiorrea  to : 

identification  that  the  abstract  should  refer  to,  without  con-  ^^^^  tracinps 
taining  tracings  of,  maps  or  plans  indorsed  upon  the  deeds  (r)  ;  f^^'^'J^^^^  ^^ 
but  this  can  scarcely  be  so  where  a  deed  contains  no  sub-  funusbed. 
Btantive  description  of  the  property,  but  conveys  it   either 
merely,  or  as  respects  its  details,  by  reference  to  the  plan. 
The  present  practice  of  conveyancers  is  generally  to  use  a 

(j)  Sec  Mahoiifi/y.  D,tiorcn,  (IS92)  rrosser  v.  TTattn,  (1S21)  G  Mad.  69; 

36  Sol.  J.  309.  and  see  in  ejectment,  Dof  v.  Brookt, 

(0  Re   Halifax   and    Wood,  (1898)  (1835)  3  A.  &  E.  513. 
79  L.  T.  636  ;  and  soo  inf.  p.  349.  (x)  See  sup.  p.  334. 

(tt)  Minchin   v.  Kancf,  (1831)  2  S.  (j/)  Sup.  p.  96  ;  inf.  p.  1199. 

Atk.  Conv.  386  b.     Ah  to  docunienta  {£)  Sec  Blackburn  v.  Smith,  (1848) 

prior  to  commencement  of  title,  ece  2  Ex.  7S3,  792  ;   18  L.  J.  Ex.  187. 

Z2 
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Chap.  VIII.   plan,  if  not  to  define,  at  any  rate  to  eluoidato  the  description 

*'       of  the  parcels:  nml  a  trncin*,'  of  it,  when  not  sent  with  the 

abstract,  is  nsually  furnished  upon  the  purchaser's  request ; 
and  mav,  it  is  ct)iiefivcd,  ho  insisted  on  {a)  ;  for  a  plan  is  os 
much  a  part  of  the  title  as  the  original  document  to  which 
it  is  annexed  (h).  Maps  or  plans,  however,  not  forming  part 
of  a  c<inveyance  are  not  admissible  as  evidence  of  title  (r), 
except  in  the  case  of  their  being  admissible  as  public  docu- 
ments ('/).  But  if  a  plan  is  referred  to  in  a  conveyance, 
though  not  forming  pnrt  of  it,  and  the  parcels  are  stated 
by  reference  to  it,  in  sui-h  case  it  is  submitted  tlio  ]tlan  would 
form  a  part  of  the  title,  and  the  purchaser  would  be  entitled 
to  have  a  copy  furnished. 

And  by  A  statement  of  the  evidence  which  the  vendor  is  able  to 

J^^™™and    produce  in  support  of  the  documentary  title  may  conveniently 
KtAtutory         accompanv  the  abstract.     "When  matters  of  importance  are  to 

dcclantUotu.  *       *  .... 

be  proved  by  statutory  declaration,  it  is  desirable  that  the 
information  necessary  to  enable  the  purchaser  to  i»rcpare  the 
proposed  declarations  should  accompany  the  abstract. 


Consul  tinff 
cnuniiel  an  to 
abntract  on 
behalf  of 
Tmdor. 


Tablo  of 
con  ton  t«. 


In  cases  of  complicated  titles,  the  solicitor  who  prepares 
the  abstract  will  be  justified  in  laying  the  title  before  counsel 
on  behalf  of  his  own  client ;  considerable  expense  to  the 
vendor  may  often  be  saved  by  the  delivery  in  the  first  instance 
of  a  perfect  and  well-verified  abstract. 

It  is  a  convenient  practice  to  preface  a  heavy  obstract  by 
a  concise  analytical  table  of  its  contents  referring  to  the 
pages  of  the  abstract. 


(a)  A«  to  the  importanre  of  a  plan 
in  aaccrtaining  the  parccL*,  moo  L;/le 
T.  Rtekardt,  (1)-G6)  L.  R.  1  11.  L. 
222  ;  35  L.  J.  Q.  B.  214  ;  and  m/. 
p.  1011. 

(6)  Brown  r.  WaU»,  (1872)  16  Eq. 
at  p.  147  ;   I.>jt^  v.  Richard*,  nip. 

(<•»  Smtfh  V,  LuUr,  (189.5)  64  L.J. 
Q.  B.  154  ;  72  L.  T.  20  ;  U;ihrrfo,re 
T.  Hearjield,  (1877)  5  Ch.  D.  709;  46 


L.  J.  CTi.  684  (rases  aa  to  the  com* 
mutation  map) ;  Caton  v.  JInmilton, 
(1889)  5.3  J.  P.  504  (a«  to  ordinance 
map)  ;  Smith  v.  Li*ter,  tup.  (aa  to 
manor  map).  See  lilandy-Jenkini  v. 
Karl  of  Luiiraven,  1899,  2  Ch.  121  ; 
68  L.  .J.  Ch.  589 ;    Taylor,  9th  ed. 

p.  lies. 

id)  Evant  V.  Mrrthyr  Tydfl  Vrh. 
DtAt.  Co.,  1899,  1  Ch.  241  ;^68  L.  J. 
Ch.  175. 
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An  abstract  may  be  -vvritten  so  illegiblj,  or  upon  paper  of   Chap.  VIIT. 
Buch   an    inconvenient   size   or   substance,  as  to  justify  the 


,.  .  1  •      1     1-    •        -  •       •!,  /  \  How  to  be 

purchaser  8  sohcitor  or  counsel  in  declining  to  receive  it  [e).      copied. 

The  non-dc-livory  of  a  perfect  or  sufficient  (/')  abstract  on  Effect  of  non- 

•^  '■  £  delivery  of 

the  da}'  named,  if  any,  discharges  the  purchaser  from  any  ab.^traet.  on 
conditions    binding    him    to   make   objections,   &c.,   within  liability  uu<kr 
a   specified   time   after   delivery  {</)  ;    and   if   not   delivered  <^'-'  c^i^tract. 
within  a  reasonable  time  after  the  day  named  will    enable 
the  purcl  laser  to  rescind  (//)  :    unless,  upon   its  being  subse- 
quently tendered,  he  receive  it  without  objection  (/) :  but  the 
wilful  (/.)  neglect  on  the  pai-t  of   a  vendor  to  prepare  the 
abstract  within  proper  time,  when  pressed  by  the  purchaser 
to  do  so,  will  entitle  the  purchaser  to  avoid  the  contract  so 
soon  as  the  time  fixed  for  completion  has  elapsed  (/) :  where 
no  time  is  fixed  by  the  contract  for  delivery  of  the  abstract, 
the  purchaser  should  ask  for  one  to  be   fui'nished   within  a 
reasonable  time,  and  non-delivery  within  that  time  ^^'ill  entitle 
him  to  avoid  tlio  contract  (m).    Where  the  purchaser's  solicitor  Non-delivery, 

^     ^  '■  how  to  be 


intends  to  rely  upon  the  non-delivery  of  the  abstract  as  a  taken  advan- 
ground   for  refusing   to  complete  the   purchase,  he  should     ° 
decline  to  receive  it ;  or,  if  forwarjled  to  liim  under  circum- 


(f)  SeeSug.  14th ed.  100.  Abstracts  7Vwm  v.  CatUll,  (1873)  27  L.  T.  409  ; 

are  paased  on  taxation  if  containing  Ilobsou  v.  Bell,  (1839)  2  Beav.  17  ;  8 

-on  an  average  eight  folios  per  sheet ;  L,  J.  N.  S.  Ch,  241  ;  and  sup.  p.  174. 

Jir  Wnhh,  (1850)  12  Beav.  490  ;  and  |J^)   y„,„  y.  Catlell,  sup. 

Bee   Rules,    1882,    Sch.    II.    to   Sol.  ^.^  g^^     ^^^^  ^    2C1  ;    Smith  v. 

Rem.  Act,  1881.    The  fee  for  perusal  ^,^,.,,^,,,^  ^j-g^^  .,  ^^^    ^^T. 


(/.)  See  Jiobfrti  v.  Berry,  (1853)  3 


has  not  been  altered  by  the  Sol.  Rem. 

Act,  1881  ;  sec  Jir  ParAer,  (1885)  29  _    ,,        _                    ,     ,    ^, 

Ch.  D.  199  ;    64  L.  J.  Ch!  959  ;  and  ^-  ^-  ^  «■  ''''  '  ^^  ^-  ^'  <?"  ''''  ' 

cf.  lie  liobntsou,  (1887^   19  Q.  B.  D.  "^'^''^  ^-   ^'""""'  ^^^^''^   ^  ^^-  ^^  ' 

,      o-  w    TJ    c)/         '  l<i  W.  R.  1G6. 
1  ;  3o  >\  .  R.  833. 

(/)  See  sup.  p.  138,  as  to  what  is  O  Sug.  261  ;  Srton  v.  Slade,  (1802) 

a  perfect  or  sufficient  abstract.  '    ^'*^s-   '^'^•^ '<     -    ^'^^-    ^   T.    L.    C. 

(y)  Soufhby\.Uutt,  (KS37)  2M.&C.  '^^  ^d-  •*"^- 

at  p.  211  ;  1  Jur.  100  ;  and  see  lioberts  (w)  Compton  v.  Bagley,  1892,  1  Ch. 

V.  Berry,  (185.J)  3  D.  M.  &    G.  at  313;   Gl    L.   J.    Ch.    113;    Guest   v. 

p.  291;  22  L.  J.  Ch.  398  ;  5Arrw  i«  V.  llomfray,   (1801)   5   Vea.    818,    823; 

Shakspeare,  (1854)  5  D.  M.  k  G.  617  ;  Jones  v.  Price,  (1797)  3  Anst.   924  ; 

23L.J.Ch.l77;  Vppertonv.Xickohoti,  Be  Priestley  and  Davidson,  (1892)  31 

(1871)  6  Ch.  436  :  40  L.  J.  Cli.  404  ;  L.  R.  Ir.  122. 
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Chap.  VIII.   Btancos  which  gavo  no  opportunity  for  ita  rejection,  he  should 
— —  at  one©  return  it,  without  remling  it  (/»). 

8ainre«*«Hl  "NVIiere  it  is  important  to  the  purchaser  to  complete  (if  at 

proowiiuK  br  ttH)  at  or  about  the  time  fixed  for  completion,  and  the  abstract, 
pun:ha*.r.  Jjaving  been  called  for,  is  delivered  so  late  as  to  render  it 
doubtful  wht'thor  this  can  bo  aocompli.slK  d,  the  best  course 
apjK'ars  to  Ix-,  to  return  it  unriud ;  oiferiug,  however,  to 
receive  it  again,  witliout  prejudice  to  the  pureliaser's  right  to 
annid  the  contract,  if,  on  investigating  the  title,  it  should  bo 
found  impossible  to  complete  at  (or  within  some  sliort  specified 
period  after)  the  time  originally  fixed  for  completion. 

Whu  t-Ti-  Upon  a  sale  of  land  registered  under  the  L.  T.  Acts,  1875 

d.-n  ••  cir  * 

»U:ni.  t  of  and  iSlC,  8.  10  of  the  latter  Act  provides  that  the  purchaser 
quuci  under  Ciinnot  reipiire  any  evidence  of  title  except  (i)  the  evidence  to 
18'I  d  ii>\>7  ^'  obtained  from  an  inspection  of  the  register,  or  of  a  certified 
copy  of,  or  extract  from,  the  register ;  and  (ii)  a  statutory 
declaration  as  to  the  existence  or  othcrmse  of  matters  which 
are  declared  by  s.  18  of  the  Act  of  1875,  and  by  the  Act  of 
1897,  not  to  be  incumbrances.  And,  further,  if  the  proprietor 
of  the  laud  is  registered  with  an  absolute  title,  and  there  are 
incumbrances  entered  on  the  register  as  subsisting  at  the  first 
registration  of  the  land,  either  evidence  of  the  title  to  those 
incumbrances,  or  evidence  of  their  discharge  from  the  register ; 
the  purchaser  is  also  entitled  to  the  like  evidence  where  the 
registration  is  with  a  qualified  title,  together  with  such 
evidence  as  to  any  estate,  right,  or  interest  excluded  from  the 
effect  of  the  registration  as  a  purchaser  would  be  entitled  to  if 
the  land  were  unregistered ;  if  the  land  is  registered  with  a 
possessory  title,  he  is  entitled  to  sudi  evidence  of  the  title 
subsisting,  or  capable  of  arising  at  the  first  registration  of  the 
land,  as  the  purchaser  would  be  entitled  to  if  the  land  were 
unregistered.  And  where  the  vendor  is  not  himself  registered 
as  proprietor  of  tlie  land,  or  of  a  charge  giving  a  power  of 
sale  over  it,  it  is  provided  that  he  shall,  at  the  purchaser's 

(».)  See  Seton  v.  Sladf,  (1802)  7  Ves.  at  p.  278. 
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request,  and  not\\itlistanding  any  stipulation  to  the  contrary,    Chap.  VIII. 
either  procure  the  registration,  or  procure  a  transfer  from  the  '■ — 


registered  proprietor  to  the  purchaser  (o). 

(5).  ^xa  mi  Hat  to /I  and  peruml  of  the  abstract.  Sections. 


The  purchaser's  solicitor  may  compare  the  abstract  wath  tlie  TVTiether  to  be 
deeds  before  investigating  the  title,  and  the  vendor  (assuming  witli*dw-<i« 
that  there  is  a  binding  contract)  must  pay  the  costs  if  the  title  ^^u^no}'^^ 
prove  bad  [p) ;  but  unless  the  abstract  is  apjiarently  defective, 
it  is  l)etter  to  defer  doing  so  until  counsel's  opinion  (if  taken) 
is  obtained  upon  it  (7).     As  a   general  rule  the  deeds  are 
examined  before  the  abstract  is  laid  before  counsel. 

A  purchaser's  solicitor,  it  seems,  is  prima  favie  justified  in  Opiuion  of 
incurring  the  expense  of  counsel's  opinion  upon  the  abstract,  abstract. 
It  appears,  however,  that  a  solicitor  ought  himself  to  peruse 
an  abstract  before  submitting  it  to  counsel ;  and  that  he  will 
be  allowed  a  fee  for  such  perusal,  and  also  the  stationer's 
charge  for  making  a  copy  of  the  abstract  {r).     Titles  are  con- 
stantly accepted,  almost  without  investigation,  upon  the  faith 
of  their  having,  on  some  previous  occasion,  been  advised  upon 
and  accepted  by  counsel  of  eminence.     It  should,  however,  bo 
remembered  that  judicial  decisions  have  a  retrospective  effect 
upon  titles ;  hence,  in  estimating  the  value  of  a  favom*ablo  Value  of  old 
opinion  taken  a  few  years  previously,  allowance  must  be  made  tavour  of  a 
'  for  the  possibility  of  the  title  having  been  since  rendered      ^' 
unmarketable,  possibly   unsafe,  by   some   intermediate   and 
unexpected  exposition  of  the  law  {s).     It  is  also  important  to 
know  whether  the  counsel  who  accepted  the  title  did  so  upon 
an  open  contract,  or  under  special  conditions ;  and  whether 
any  special  reasons  ma}'  have  existed,  which  would  i)robably 
render  him  astute  in  endeavouriug  to  take  a  favom'able  view 

(0)  See  further,  as  to  the  effect  of  [q)  Sug.  Hth  oil.  411. 

B.  16,  tlio  nott'8  thereto  in  Cherry  k  (;•)  Ihax  \.  Scroupe,  (1831)  1  Dowl. 

Marigold  on  the  L.    T.   Acts;   and  C9  ;  2  B.  &  Ad.  581. 
now  L.  T.  Rules,  1903.  {»)  The  decision  iu  Re  IIarkne$$  and 

(p)  Hodffis   V.    £arl   of   Lichfuld,  A/lsopp,  1S9G,  2   Ch.  3'.8 ;    65  L.  J. 

(1835)   1   Bwg.   N.   C.  499 ;    1   Sc.  Ch.  72G,  may  bo  cited  &s  an  illus- 

449.  triitiou. 
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CUp.  VIII.    of  tho  title.     It  may  also  bo  of  some  importance  to  know 

U —  wht'thor  the  investipntion  was  on  behalf  of  a  purchaser  or  a 

mortpigiK*.  For  in  soino  rps|)ect8  the  ro<iuir»'nu'nt8  of  counsel 
are  more,  antl  in  others  they  raiiy  properly  be  less,  strict  when 
advising  on  behalf  of  a  mortgagee  than  when  advising  on 
behalf  of  a  purchaser.  For  a  mortgagee  who  looks  merely  to 
a  return  of  his  mon<'y,  requires  an  absolutely  safe  title  to  a 
sufficient  amount  of  pro]»erty  to  leave  him  perfectly  secure  in 
all  events ;  and  if  satisfied  as  to  this,  ho  may  be  comparatively 
indifferent  to  defects  in  title  to  that  which  he  can  afford  to 
regard  as  a  mere  mar^nn  to  his  security.  He  might,  there- 
fore, on  the  one  hand,  in  the  case  of  a  resideutiul  property,  be 
indifferent  as  to  a  probable  want  of  title  to  some  particular 
part  of  it,  the  loss  of  which  would  be  all-important  to  a  pur- 
chaser, as  destructive  to  the  place  as  a  residence,  yet  would 
leave  an  amount  of  acreage  amply  sufficient  to  cover  tho 
amount  of  the  mortgage  debt.  While,  on  the  other  hand,  a 
shade  of  doubt  respecting  the  soundness  of  the  general  title, 
which  might  very  possibly  be  disregarded  by  a  purchaser 
eager  to  acquire  an  attractive  proj)erty,  would  be  a  sufficient 
reason  for  a  mortgagee  at  once  declining  to  advance  hia 
money.  Land  adjoining,  or  near  residential  property,  which 
might  be  so  used  as  to  depreciate  the  principal  estate,  will 
often  bo  purchased  by  the  owner  of  such  estate  in  disregard 
of  great  uncertainty  respecting  the  title.  The  above  remarks 
apply  particularly  to  questions  as  to  evidence  of  identity  of 
parcels,  and  as  to  boundaries,  and  easements.  As  respects 
mere  pecuniary  charges,  it  is  obvious  that  when  an  estate  is 
of  verj'  ample  value,  a  question  as  to  the  possible  existence  of 
charges  of  limited  amount,  and  which  would  be  of  serious 
importance  to  a  purchaser,  may  be  altogether  disregarded 
by  a  mortgagee,  about  to  advance  his  money  upon  that 
which,  even  minus  the  charge,  is  a  perfectly  satisfactory 
security. 

Copyof  ajrr«-      The  abstract,  when  submitted  to  counsel,  should  be  accom- 

mrut  should  .      ■,    i  •       i  j  j-x-  r  1       /•£ 

acc.mpany      panicd  by  a  copy  of  the  agreement  and  conditions  ot  sale  (ii 


abetnu;t. 


any). 
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The  acceptance  of  a  title  is  no  waiver  of  oLjections  which   Chap.  Vlll. 

.            ,                Sect.  5. 
are  not  disclosed  by  the  abstract  (/)  ;  nor,  of  course,  is  a  client  — — 

bound  thereby  by  his  counsel's  acceptance  of  a  defective  title,  titk-  «howu  by 

even  thougli  the  defect  appear  upon  the  abstract  (m)  ;  if,  how-  ~J^q^**^  ^^ 

ever,  counsel  waive  a  requisition,  or  accept  a  title,  and  tlie 

purchaser  adopt  his  opinion  and  deal  with  the  vendor  on  that 

footing,  he  cannot  afterwards  repudiate  it  {w). 

If  a  solicitor  is  concerned  for  both  parties,  though  bound  to  Solicitor 
see  .that  the  purchaser  does  not  buy  with  a  defective  title,  or  bot'hfwirTiea 

buy  that  which  is  in  fact  his  own,  he  is  not  at  liberty  to  dis-  I"/*'  ^*'' "*' 

.  .  .  .  liU-rty  to 

close  defects  in  the  vendor's  title  of  which  the  purchaser  might  disclose 

himself  take  advantage  ;  and  a  solicitor  acting  in  contravention 

of  the  rule  has  been  held  liable  in  an  action  for  damages  (>/). 

If  there  is  any  serious  defect  in  the  title,  the  solicitor  should 

not  act  for  both  parties. 

(6.)   T/ie  verification  of  ihe  ahdvad.  Section  6. 


Assuming  that  an  apparently  good  title  is  deduced  by  the  What  evi- 
abstract,  the  next  matter  for  consideration  is,  the  evidence  requtr^^m 
which  a  purchaser  may  require  in  support  of  it ;  first,  as  to  ^'"'^"^  ^^ 
the  existence  and  genuineness  of  abstracted  documents ;  and,  and  i^iA. 
secondly,  as  to  other  matters  of  fact. 

A  private  Act  of  Parliament  is  sufficiently  proved  by  a  Troofof 
copy  purporting  to  be,  without  proof  of   it  being  in  fact,  P""""^^*  ■^'-■^• 

(0  Comt   V.  Barr,   (181G)   2  Mcr.       Alhson,    (1815)    1    Mer.    at    p.    33; 

67;  .-i.-G?.  V.  5i7i<r//,(KS35)  1  Y.  &  C.       McCnlloch  v.  Gregor,,,  (1855)  1  K.  & 

at  p.  670  ;  5  L.  J.  N.  S.  Ex.  Eq.  86  ;       j.  ^^  ^  292  ;  24  L.  J.  Ch.  246. 

Ward  V.  Tral/un,  (1844)   14  Si.  82;  ,  s     ,,        j  r-     ,       /io..\   i 

'  ^         '  (j-)  Aleiander  v.    Crotbu,    (1844)   1 

8  Jur.   303  ;    McCuUoch  v.    Grrgory,       j  '^  j^   ^^^ 

(1855)  1  K.  &  J.  286  ;  24  L.  J.  Ch. 

246;  and  see  i?ot<rt  V. -S<«/50M,  (1857)  (y)   Taylor  v.    Blaekloic,    (183G)    3 

24  Beav.  631  ;    Turquand  v.  Mhodcs,  Bing.   N.  C.    236  ;    6   L.  J.  N.  S. 

(1868)  37  L.  J.  Ch.  830;    16  W.  R.  C.   P.    14  ;    and  see  Bell  v.   Marah, 

1074,  whore  the  purchaser  had  taken  1903,  1  Ch.  528  ;    72  L.  J.  Ch.  360, 

po8se.s«iou,  and  yet  wa.s  allowed  to  ^^  liability  of  solicitor  acting  for 

rescind,    on    the   ground   of  serious  purchaser  with  regard  to  purchase 

misdescription    discovered    aliuttdf  ;  "f  land  to  part  of  which  the  solicitor, 

and  see  inf.  p.  513.  ^'^^"^  ^"*'  ""  adjoining  owner,  had, 

(m)   See    Drvfrell    v.    Lord    Bolton,  unknown   to    himself   or  client,   ac- 

(1812)     18    Yea.    605  ;      Stewart    v.  quired  a  title  by  adverse  possession. 


an  : 

•uro  AcU. 
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Oup.  VIII.  priuttHl  by  the  King's  printer  (s),  or  under  tho  suporintond- 
^^'*'^'  onco  or  authority  of  Uis  Majesty's  Stationery  Office  (a). 
Every  Act  of  Parlinment  passed  after  18'j0  is  a  public  Act 
unless  the  contrary  is  expressly  provided  by  tho  Act  (h). 
Private  Acts  which  have  not  been  so  printed  can  be  proved 
by  an  examined  copy  of  the  Parliament  Roll  (r). 

Of  -,.  .r,'.  An  awai-d  undir  an  Inclosure  Act  is  proved  by  a  copy,  or 

extrait,  signed  by  the  proper  officer  of  the  Court,  if  the  en- 
rolment has  been  made  in  the  High  Court ;  or  by  the  clerk 
of  the  peace  for  the  county,  or  his  deputy,  if  the  enrolment 
has  been  made  with  the  dork  of  tho  peace  {(I).  Under  the 
Inclosure  Act,  1845,  copies  of  awards  purporting  to  be  sealed 
with  the  seal  of  the  Inclosure  Commissioners  (<>),  and  extracts 
and  copies  of  copies  C)f  confii*mcd  awards  deposited  with  the 
clerk  of  tho  [(cace  for  the  county,  and  signed  by  the  clerk  or 
his  deputy,  are  made  evidence  without  further  proof  (/). 
Tlio  Inclosure  Act,  1833,  s.  1,  makes  valid  awards  made 
prior  thereto,  and  which  had  not  been  enrolled  in  accordance 
witli  tlio  Acts  under  which  they  were  made.  A  partition 
under  the  Inclosure  Acts  is  proved  by  a  copy  of  the  order 
imder  the  seal  of  tlie  Commissioners  (r),  which  is  delivered  to 
each  of  the  parties  to  the  application  (ij). 


aasorancca. 


Of  copyhold  Copyhold  assurances  arc  proved  by  copies  of  Court  Roll 
signed  by  the  steward,  and  known  as  steward's  copies ;  and 
it  appears  that,  in  strictness,  evidence  may  be  required  of  the 
steward's    handwriting  (//),    except,    perhaps,  where    he    is 

(j)  Endcnce  Act,  1815,8.  3.  the  Commona  Act,  1899;    aud  In- 

(a)  Documentary    Evidenco    Act,  closure  Act,  1833,  8.  2. 
1882,  8.  2.  (')  After    10th  August,  1882,  the 

(b)  Interpretation  Act,  1889,  8.  9.  Land  Commi»sioner8,  see  S.  L.  Act, 
(e)  1  Jarin.  Conv.  4th  ed.  159;  1H8J,  a.  48  ;  now  the  Botird  of  Agri- 
Taylor,  9th  cd.  lOOG  ;  a«  to  proof  of  culture,  sec  Board  of  Agriculture 
old  private  Act,  -wrhich  has  been  Act,  1889,  s.  2  (1)  (4),  and  8.  13. 
omitted  from  the  Tarliament  Boll,  {fj  Soess,  2,  146. 
see  I>o«  T.  Brydye*,  (1843)  7  So.  ig)  Inclo8ure  Act,  1845,  8.  147; 
N.  R.  333;    13  L.  J-  C.  P.  209.  IncloBure    Act,    1848,    s.    14  ;    and 

{d)  Sc«  the  Incloeure  (Conaolida-       further,  Inclosure  Act,  1852,  b.  17y 
tion)  Act,  1801,  8.  36,  repealed  by  {h)  Scriren,  7th  ed.  487,  488. 
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dea(i(0,  and  the  document  is  uLovu  thirty  years  old   and   ^t^JJ"- 

comes  from  the  proper  custody  (/.•)  :  such  a  requisition,  how 

ever,  when  even  modern  copies  come  from  the  proper  custody, 
is  not  usual,  in  practice,  unless  there  are  grounds  for  sus- 
picion.    Copies  authenticated  Ly  the  steward  are  evidence, 
though  they  are  not  the  copies  originally  deUvered  to  the 
tenant  (/),    and    so    also    are    examined    copies  (//O-      The 
purchaser  may,  in  the  absence  of  special  agreement,  compel 
the  vendor  (at  his  own  expense)  to  verify  his  abstract  by  the 
production  of  authenticated  or  examined  copies  (u),  in  cases 
where  the  originals  are  lost,  even  though  the  steward  will 
allow  the  purchaser  to  inspect  the  Court  Kolls ;  where  the 
vendor's  solicitor,  by  being  himself  the  steward,  or  otherwise, 
is  enabled  to  produce  the  original  Rolls,  they  are  sufficient,  if 
the    absence   of    the  original    copies    can   satisfactorily   be 
accounted  for  so  as  to  avoid  any  question  of  the  documents 
having  been  deposited  as  a  security  (o).     If  the  vendor  is 
thus  obliged  to  procure  fresh  copies  for  the  purpose  of  veri- 
fication, they  will  (unless  he  sell  to  another  person  an  estate 
of  grea'ter  value  held  under  the  same  title,  or  himself  retain 
property  held  under  the  same  title)  belong  to  the  purchaser  {p) . 
If  a  sun-ender  has  been  by  attorney,  the  power  of  attorney 
must  be  produced,  even  though  the  sun-euder  is  thirty  years 
old  (7),  and  evidence  must  be  given  of  the  principal  having 
been  alive  at  the  time  of  its  being  acted  on  (/•),  unless  it  is 
made  irrevocable  under  the  Conv.  Act,  1882,  and  has  been 
deposited  under  s.  48  of  the  Act  of  1881 :  where  the  power 

(i)  And  death  miiv,  for  this  pur-  S.  C. 
po8e,  bo   presumed  after  30  years;  {»)  This  rule  is  of  course  subject 

£,.  V.  Mkhacl,  (1851)  15  Jur.  G77  ;  to  the  provisions  of  the  Conv.  Act, 

17  Q   B   ''7C.  ^^^^'  ^-  ^'  ^^  ^  expense  of  pro<luc- 

(A)  Scriven,  7th  ed.  488;    injnne  tion. 

V    nruhUl,  (1821)  4  B.  &  -Ud.  376  ;  (o)  See  Whitbrrod  v.  Jordo,,,  (l8o,,) 

.'     „  o,...  1  Y.  &  C.  303  ;  4  L.  J.  N.   S.  Ex. 

in/,  p.  30 J. 

(/)  Breeze  v.  Ilatvker,  (1844)  14  Si.  Eq.  38. 

350  ;  and  see  the  Evidence  Act,  1357,  ( p)  Scriven,  7th  ed.  495. 

g   j^  (^)  Re  Airty,  1897,  1  Ch.  164. 

"  (m)  Scriven,  7tli  ed.  487  ;  and  seo  (»)  See  cases  ciUnl    in    Smart  v. 

Doe  V    Fneman,  (1844)   Vl  M.  &  W.  Sandar^,  (1848)  5  C.  B.  at  p.  917,  n.  ; 

844;  and  examined  copies,  not  signcMl  17  L.  J.  C.  P.  258;  Sug.  I4th  cd 

by  the  steward,  do  not  require  stamps:  417  ;  Scriven,  7lh  ed.  87,  88. 


g48  '  •II-  AHSTKACrr. 


Cb«p.  VIII.  wfts  not  given  for  valunblo  consiaomtion  («),  inquiry  should 
^*°*-*-  ,  to  nmtl»«,  exi-ept  iu  cases  coming  within  the  Conv.  Acts, 
whetluT  it  waa  revoked  prior  to  its  apparent  exercise:  tlie 
statement  of  a  power  of  attorney  on  the  Court  lioUs  is 
hei-ondary  .vichnre  of  the  original,  if  the  latter  cannot  be 
found  (/ 

Pp.  f  '  '    '        Documents   abstracted,  except   those  of  record,  must  be 
^J  \  proved   by  the  production  of   the  originals,  if  not  lost  or 

"  '"■'" destroyed  («/).     Applying  the  rules  of  evidence  applicable  to 

judicial  j.roccetlings,  it  appears  that  the  purchaser  is  entitled 
to  call  for  evidence  of  the  due  execution  of  deeds  by  the 
attesting  witness  or  one  of  the  attesting  witnesses  {x)  ;  in 
practice  such  evidence  is  not  usually  called  for  where  the 
deed  is  produced  from  the  proper  custody  (y),  and  it  is 
submitted  that  where  a  deed  comes  from  such  custody  the 
Court  would  discountenance  a  requisition  for  such  evidence 
unless  made  upon  special  grounds  such  as  material  inter- 
lineations or  alterations  or  other  circumstances  casting 
IVwfof  suspicion  on  the   genuineness  of  the   document.     No  such 

o^-idence  can  be  required  in  the  following  cases,  that  is  to 
gay  :_Whero  the  deed  is  thirty  years  old  (r),  and  coming 
from  the  proper  custody,  is  free  from  suspicion  {o)  ;  where  it 

(,.)  \\l.ich    would  render   it   irre-  (;)   Taylor,    9th    cd.    pp.   86,   87  ; 

Tocablc.  except  by  death   of  d.mor,  Dan.  Ch.  Pr.  7th  ed.  p.  r,U  ;  and  seo 

Bcc  jibLft  V.  Stialtm,  (184G)  3  J.  &  1   Jarm.    Conv.  4th  ed.    169.     Lord 

L.  603,  G13  ;  Smart  v.  Sandan,  sup.  St.  Leonards  seems  to  think  that  it 

„  i.s  8u0i<ient,  in  the  absence  of  special 

(0  I>ot  V.  Capcrton,  (1840)  9  C.  &  ,.ir,.„ni..tances,  on  the  sale  of  frec- 

!*•  112.  holds,  to  prove  the  due  execution  of 

(m)  Siip.l>.  155.     A.s  to  mutilation  ^-^c   conveyance   of   the   fee    to    the 

of  deeds  and  defect*  in  the  stamps,  vendor:    Sug.     14th    ed.    439;     see 

Ac,  I"/,  pp.  363,  364.  T/wmpion   v.    Mtlm,    (1794)    1     Esp. 

(x)  Laylhoarp  v.  Unjant,  (1835)   1  184;    yii»h  v.    Turner,  ib.  217;   but 

gc,  327.  »oe    also    Crotbiy  v.   Pirri/,   (1808)    1 

(y)  /.<•..    a    place    whert-   it    may  Camp.  303  ;   J/dw  v.  Jlickettt,  (1844) 

rraM>nably  be  expected  to  l*  found,  7   Beav.  93;  Hoe  v.  It^ehael.  (1851) 

thouffh  not  nece»M«rily  the  met  proper  1 7  Q.  R.  276  ;    16  Jur.  677  ;  the  rule 

pUcc  of  custody  ;   Croughton  t.  lilake,  applies  to  a  registered  memonal.  see 

(1843)  12   M.   &  W.   205;   13   L.   J,  M^Uer  v.   jr/uallr;,,  (1890)   28  L.  R. 

Ex.  78;    Lr^  v.    IhtlUpt,    (184:.)    8  Ir.  144. 

Q.  B.  158  ;  and  .sec  Taylor.  9th  cd.  (")  Jio*  v.  Raiclwgi,  (1806)   7   E*. 

p.  429.  at  p.  291. 


exccutioD. 
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has  been  attested  pursuant  to  a  rule  of  Court,  and  the  Court    Cl-P-^^  HI. 
has  subsequently  acted  on  it  (M  ;  where  the  witness  or  wit 
nesses  are  dead  or  by  reason  of  insanity  or  otherwise  are 
le-ully  or  physically  incapable  of  being  produced  (c)  ;  and 
where  the  deed  is  under  the  seal  of  a  corporation  (^O  or  is 
made  valid  by  reason  of  enrolment  (r).     Under  the  Criminal 
Procedure  Act,  ISOO  (..),  it  is  not  now  necessary  to  prove 
by  the   attesting  witness  any  instrument  to  the  validity  of 
which  attestation  is  not  requisite;  such  instrument  may  be 
proved  as  if  there  had  been  no  attesting  witness  thereto. 
Vlien   a  deed  has  been  executed  by  attorney,   the   same 
requisitions  and  inquiry  should  be  made  as  in  the  case  of  a 
surrender  by  attorney  (/)• 

Where  the  loss  or  destruction  of  a  deed  can  be  proved  {g),  J^^.-^^^^, 
secondary   evidence,  which   should  be   clear   and    the   best  destroyed: 
available  {!>],  may  be  given  of  its  contents;  but  proof  must 
also  be   given   of   its   due   execution   and    dehvery  {.)  :    an  bj^at^ted 
attested   copy,  however,  taken   and  kept  for  110  yem-s  indeed, 
a  pubUc  office,  of   a  lost  deed,  was  admitted  as  sufficient 
evidence    of    the    original;    and    it    was    intimated    that, 
under  the  special  circumstances,  a  plain  copy  woidd  have 
been  admissible  (A)  :    so,  an  attested   copy  of   a   settlement 
dated  in   1693,   produced    fro'm    the    proper    custody,   and 
according  to  which  possession  of  the  estates  had  gone  for 

(6)  BaiUy  v.  B.J.eH,  (1844)  13  10  C.  &  F.  953  ;  Ear^r.  IT..  (1841) 
L    J.   Ex    264  ;   Streeter  v.  BartlcU,        1  Ha.   1  ;   SuMs  v.  &'^^-; /^^^  >  ^ 

,  •      •  ,,  T     T   p   P    140  Beav.   90;    Dot  v.  Letcu,  (1852)   II 

(1848)  17  L.  J   CP    140  ^  ^^.^,^ 

^,t^2:S::^:^^n,.,.,  (1852)  l  E.'.  B.  93;  M^oU.. 
(1  ?9)tT.^R;atr.3^7;  ..v...;..nW.-.  6V.,;...  (-;3)  C  ^^-^^  ^  ^  '^^ 
ll83i;  2  B.  .Ad.  at  p  648   per  W       v.  ^-^^^l^;^:^;::^,,^,,, 

-I  \    tF  410-5L  J.N.S.K.B.173.  7J  oorf,  (1898)  <  9  L.  1.  oJ6. 

4A.5.L.410    ol^.J^i  ,i)  sg  Halifax  Commercial  Bank  and 

W  SeoTavlor,  9th  ed.  p.  1214.  *.N  ■»«'         ■>           ,       „     ,   n«)7M 

\l)  n.  ..  'l  ;  the  Act  i«  not  res-  Wood,  ..p.  ;  Bryant  v-  ^-*N  0«^'  * 

tricted   to    co,.rt-s    having    criminal  Russ.    I;  Souaby  y    Hutt,  (183.)  2 

"^"                    ,  M   &C   207;  1  Jur.  100;  see  i>o«- v. 

't/tCp'^T.  >''»*".  («")  ■■  ^-  N-  B-  »'^  '» 

07)  As  to  what  evidence  of  loss  is  L.  J.  C.  P.  209. 

sufficient,  see  Grrn.  v.  Ba^lnj,  (1847)  (A.   //--y    v.    FU>j>^,    (1^3)    . 

15  Si.  542  ;  F.UicalUr  Ficrage,  (1844)  Atk.  541. 
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n>«p.  VTTT. 

Bret.  6. 
Ksuninad 


•  ttalrtM.-«. 


mnny  yoan  (/).  Exftniinotl  copies  of  the  enrolment  of  doods 
nvniinil  by  I^w  to  ho  enrolled  are,  it  appears,  sufTKiout 
cvidenio  of  iho  originals  ;  hut,  where  the  enrolment  is  not 
compulsory,  ft  copy  is  evidenoo  onl}'  as  against  the  porties  on 
whoso  acknowledgment  enrolment  wns  made,  and  their  repre- 
sentatives {»>) :  and  the  non-i)r()duction  of  the  original  should 
be  accounted  for.  The  enrolment  or  an  examined  or  certified 
copy  of  the  enrolment  of  any  deed,exeeuted  under  the  provi- 
sions of  the  Acts  relating  to  the  Duchy  of  Coniwall,  is  sufTi- 
cient  proof  of  the  contents  and  duo  execution  of  the  original, 
though  its  non-production  is  not  accounted  for  (//)  :  so,  too, 
tlje  oilice  copy  of  an  enrolled  bargain  and  sale  is  sufficient  (o). 


BceiUb, 
when 


The  recital  of  a  deed  is  evidence  of  its  existence  as  against 
all  parties  executing  the  deed  containing  the  recital,  and 
those  claiming  imder  them,  hut  is  no  evidence  of  its  contents 
or  effect  beyond  what  its  name  an<l  nature  necessorily  imply, 
unless  proof  is  given  of  its  loss  or  destruction  (p)  ;  there  are, 
however,  exceptions  to  this  rule  in  the  case  of  ancient  docu- 
ments purporting  to  confer  possession,  from  which  the  law 
has  always  permitted  the  inference  to  be  drawn  that  such 
possession  was  had  (y)  ;  where  possession  of  an  estate  has 
been  held  for  many  years  under  a  deed  the  validity  of  which 
depends  on  the  terms  of  an  alleged  prior  deed  or  will  which 
cannot  be  produced  the  recital  in  the  deed  under  which 
possession  is  held  of  the  alleged  document  may  be  sufficient 
evidence  of  its  contents  and  execution  (r) ;  and  by  the  V. 


(0  FitztcaUer  Peerage,  (1844)  10 
C.  &  F.  912. 

m)  1  Jiirm.  Conv.  4th  cd.  161  ; 
and  »co  Yorkshire  Kogistries  Act«, 
1884,  n.  22. 

(»i)  7  &  8  Vict.  c.  05,  B.  34  ; 
amended  by  «.  6  of  11  &  12  Vict, 
c.  S3,  and,  by  b.  14,  extended  to  all 
inntrumentit  enrolled  in  the  lJu<hy 
of  Lancaster  eince  31  Aug.  1848; 
Taylor,  Hth  cd.  10S2. 

(o)  10  Anne,  c.  28  (Raff.  o.  18), 
a.  3. 


{p)  Burt.  Comp.  pi.  478  et  seq.  ; 
Bce  OilUltv.  Abbott,  (1838;  7  A.  6c  E. 
7«3 ;  3  N.  &  P.  24  ;  7  L.  J.  N.  8. 
Q.  B.  CI  :  Bringloe  v.  Goodson,  (1839) 
5  Binpr.  N.  C  738  ;  8  L.  J.  N.  S.  C.  P. 
3G4  ;  Moutton  v.  Kihnond*,  (1859)  1 
D.  F.  &  J.  246  ;  29  L.  J.  Ch.  181. 

(7)  Briitotc  V.  Cormiean,  (1878)  8 
A.  C.  641. 

(r)  Alexander  v.  Crotby,  (1844)  1 
J.  &  L.  GfiG;  2  Ir.  Eq.  R.  141  ; 
rrc4»er  ▼.  JFattt,  (1821)  6  Mad.  69.  ; 
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and  p.  Act,  1874,  s.  2  (2),  recitals,  statements,  and  descrip-    <^|P;^^I- 

tions  of  facts,  matters,  and  parties,  contained  in  deeds,  instru 

ments,  Acts  of  Parliament,  or  statutory  d.'cLirations,  twenty 
years  old  at  the  date  of  the  contract,  are  sufficient  evidence 
in  the  ahsence  of  proof  to  the  contrary. 

The  recital  or  mention  of  a  lease  for  a  year  in  any  convey-  ^^^^'J^l^ 
ance  executed  before  the  15th  May,  1841.  is  sufficient  evidence  ^7  ^edtal. 
of  the  execution  of  such  lease,  without  proof  of  its  loss  (;v).  ^.J^^Xiatical 
By  the  Ecclesiastical  Leases  Act,  18:iG  (.s),  in  any  renewed  u-a.Ho. 
ecclesiastical  lease  granted  since  the  21st  June,  1836  (unless 
in  pursuance  of  a  covenant  or  agreement  entered  into  before 
the  1st  March,  1830),  the  recital  of  the  old  lease,  and  of  the 
deaths,   &c.    of    the   cestui  que    vie,   is   conclusive   evidence 
thereof. 

An  examined  copy  of  the  memorial  of  a  deed  registered  in  C.^^of^  ^^ 
a  register  county  is  secondary  evidence  of  the  contents  of  the  roistered 
deed  against  the  parties  thereto,  and  all  persons  claiming  ^'^■ 
under  them  (t)  ;  but  probably  not  as  against  strangers  {u)  ; 
and  does  not  prove  the  execution  of  it  by  aU  the  persons 
named  as  parties  (r). 

Wliere  the  title  depends  upon  a  deed  acknowledged  by  a  j^^^^^^ 
married  woman,  under  the  Fines  and  Pecoveries  Act,  1833, 
or  under  that  Act  as  amended  by  the  Conv.  Act,  1882,  s.  7, 
■    evidence  should  be   given   of  the   taking   of  the   acknow- 
ledgment {!/). 

(rr)4&b  Vict.  c.  21,  s.  2,  repealed  Ir.   Eq.   R.  472  ;  but  see  Collifu,  y. 

by  Stat.  Law  Rev.  Act  (No.  2),  1874.  M.u.U,  (183S)  8  C.  &  P.  502.     As  to 

Sec  as    to  Ireland,  9  Geo.  2.  c.  5  :  memorials  of   assignments  of   Irish 

1  Geo   3   c   3  jiidgmcnta,sce nt:ffrraldv.F.,{\Si9) 

MSs.'2and9.  8  C.  B.  592  ;   19  L.  J.  C.  P.  120. 

{/)    JJ-ollaston  V.  iraJ:ncill,  (1841)  3  (x)   naU/ax  Commercial  Iia,,k   ami 

Man.  &  G.  297 ;  10  L.  J.  C.  P.  303  ;  Wood,  (1898)  79  L.  T.  536. 
Doc  V.  Clifford,  (1847)  2  C.  &  K.  448  ;  (y)  JoUy  v.  Ilandcoek.  (1852)  7  Ex 


800  Ilobhouse  V.  Hamilton,  (1803)  1  Sch. 


820  :    22  L.  J.  Ex.  38.     As  to  tho 


&  L.  207  ;   Cathrow  v.  £ade,  (18.51)  4  mode  and  pnictic*  of  takmjr,   and 

DeG."&  S.  527  ;  21  L.  T.  (0.  S.)  179.  tlio  evidence  to  be  required  of.  tho 

{u)  Doe  V.  Chfford,  mp.  ;  AUtn  v.  the  acknowledgment,  see  i»f.  p.  595 

A.,  (1812)  1  Con.  &  L.  427,  467  :  4  et  ttq. 


353 


THi:  AnSTRACT, 


Ch*p.  VIIT.        A  fino  shouM  bo  provinl  by  tho  chirograi-h,  or  nn  exem- 

^'^  ^- j.liti.atinn   uixlor  tlio   si'al  (:)   of  tho   Court,  or  a  copy  exa- 

^^        luiucHl  ^^itl»  tho  ..riginal  roll,  anJ  provod  by  the  oath  of  the 
examiuor  {a) :  mere  oflico  extracts,  though  often  relied  on,  and 
genoniUy  received  by  convoyancors,  are  not  evidence  (h).     A 
recovery  is   ]>rovod   by  an  exemitlilication  or  an  examined 
copy  (c).     AVlioro  an  estate  has  b('(>n  purchased  and  hehl  for 
twenty  years  or  upwards  under  a  title  which  depends  upon  a 
recovery  which  has  not  been  enrollcl,  tho  deed  duly  making 
tho   tenant   to   tho   pra)iipe,   and   loading   tho   uses   of  the 
recovery,  is  sufRcient  evidence  thereof,  as  in  favour  of   tho 
purchaser,  and  all  parties  claiming  under  him  (</).    The  Fines 
and  Recoveries  Act,  18:33,  ss.  4—12,  provides  for  giving,  in 
certain  specified  eases,  vali.lity  to  dofoctive  fines  and  recoveries 
eitlior  generally  or  as  in  favour  of  purchasers  (r) ;  and  by 
8.  13,  which  provides  for  tho  change  of  custody  of  Records  of 
Fines  and  Recoveries,  makes   extracts   and  copies  supplied 
after  such  change  as  available  in  evidence  as  if  supplied  in 
the  usual  way  before  the  passing  of  the  Act.     Tho  Fines  and 
Recoveries  Act,  1842,  provides  for  the  enrolment  in  the  office 
of  the  Registrar  of  the  Court  of  Common  Pleas   (now  the 
Enrolment  Department  of  the  Central  Office)  of  proceedings 
in  Finos  and  Recoveries  levied  in  the  abolished  Courts  of 
Great  Session  in  Wales  and  Cheshire  and  also  (/)  for  their 
validity  in  certain  specified   cases,  and  the   11  &   12  Vict, 
c.  70  (f/),  supplies  the  want  of  proclamations  as  respects  fines 
levied  at  Westminster. 

Proof  nnfler         A  sealed  certificate  of  enrolment  by  tho  proper  officer  of 
^roimt-ntl.      the  Central   Office  endorsed  on   any  document  is  sufficient 


(r)  The  lowi  of  the  ami  ia  immn- 
terial  if  the  document  come  from  tho 
proper  ruxtcKly  ;  .V'/yor  of  liererUy  v. 
Craini,    1838)  2  Mo.  &  R.  140. 

(a  Burt.  Comp.  pi.  487  :  I>oe  v. 
Rom;  (1840J  7  M.  &  W.  102  ;  10  L.  .T. 
Ex.  201. 

[b)  Bullrr'8  N.  r.  227. 

(f)  Burt.  Comp.  pi.  490. 


((/)  14  Geo.  2,  c.  20,  H.  4;  repealed, 
Stat.  Law  Rev.  Act,  18G7. 

[e)  And  see  notes  to  the  sections  in 
Carson's  R.  P.  Stats.  1902. 

(/)  See  S8.  2  and  3  ;  Loe  v.  Price, 
(1847)  IG  M.  &  W.  e03;  IG  L.  J. 
Ex.  159. 

(y)  Repealed,  Stat.  Law  Rev.  Act, 
1876;  sec  88.  1  and  3.  •• 
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pnoiu  facie  evidence  that  the  same  was  duly  enrolled  at  the    Ch^YlU. 

time  mentioned  in  the  certificate  ;  and  copies  of  all  enrol-  

nients,  if  stain[ied  with  the  seal  of  the  office  (now  th<>  Enrol- 
ment Department  of  the  Central  Office  (//)),  are  evidence  to 
the  same  extent  and  in  the  same  manner  as  the  original 
enrolments  (/). 

So,  fortified  copies  of,  or  extracts  from,  deeds,  documents,  Certified 
maps,  i<cc.,  deposited  in  the  Office  of  Land  Kevenue,  Kecords, 
and  Enrolments,  are  admissible  in  every  case  in  which  the 
original  would  have  heen  admitted  as  evidence  (/.). 

Statements  made  for  puLli.-  purposes  in  public  documents  Public 

i-  ^      >■  '■  documenta. 

are  admissible  as  evidence.     Public  documents  are  sucli  as 

are  made,  for  the  purpose  of  the  public  making  use  of  thom 

and  being  able  to  refer  to  them,  by  a  public  officer  whose 

judicial  or  quasi- judicial  office  it  is  to  make  them  (/).     On 

this  ground  are  admissible  entries  of  births  and  marriages, 

taken  from  the  registers  wliich  are  kept  in  India  by  order  of 

the  Indian  Office  {in),  foreign  registers  (»),  and  an  inquisition, 

directed  by  the-  Duko  of  Lancaster  to  three  of  his  justices  in 

13G0    A.U.,  a   time   when   he  had   sovereign   rights   in   the 

Duchy  (o)  ;  so,  a  record  showing  that  a  court  of  competent 

jurisdiction  inquired  into,  and  pronounced  upon,  a  state  of 

facts,  or  question  of  usage,  at  a  time  before  living  memory  ; 

for,  though  not  properly  evidence  of  reputation,  such  evidence 

'is  as  strong  as,  if  not  stronger  than,  reputation  :    and  the 

authorities  are  agreed  that  it  is  admissible,  at  least  in  eases 

where   reputation   would   be   admissible  (/>).      So,   too,  the 

Heralds'    Books,   recording    the    Heralds'  visitations  (y),  a 

(/i)  Sup.  Ct.  of  .Tud.  (Officers)  Act,  («)  L'JcU    v.    Keinied;,,    (1889)    U 

1879,  Bs.  4,  5,  12  (1) ;  R.  S.  C.  1883.  A.  C.  437,  448  ;  59  L.  J.  Q.  B.  268 ; 

O.  61,  IT.  7—13.  and  see  inf.  p.  387. 

(»)    The    Petty   Bag    Act,     1849,  (o)  Mdijor  of  Manchstcr  v.  Lyons, 

sfl.  18.  19  ;  2  Taylor,  9th  ed.  1080.  (1882)  22  Ch.  D.  287,  299. 

[k)  The  Crown  Lands  Act,  1852,  {p)  Xeill  v.    Duke  of  Ln-onshire, 

B.  8  ;  2  Tayl.r,  9tli  ed.  1082.  (1882)  8  A.  C.  135.  ISC.  :  31  W.  R. 

(/)  Slurla  V.  Frcceia,  (1880)  6  A.  C.  622. 

623,  643  ;  50  L.  .T.  Ch.  8G.  (v)  Sturla  v.  Frcceia,  ^1880)  6  A.  C. 

(/«)   Quirn\  Proctor  v.  /'.•./,  (1879)  623,  644  ;  60  L.  J.  Ch.  86  :   and  see 

4  P.  D.  230  :  48  L.  J.  Y.  Cs.  iuf.  p.  388. 

D.      vol..  1.  "^   ^ 
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Ch»p.  Vlir.    survey  nmdo  in  i.ursuanoo  of  an  A<t  of  Parliament  (r),  and 
^**^'^-       entries  fn)m  parish  poor  rate  Looks  (*). 

Rrpuution.  Evi»l»MU^o  of  reputntiou  to  bo  admissible  must  bo  that  of 

jM-rsons  having,  or  presumed  to  liave,  competent  knowledge. 
Thus,  tlie  depositions  of  deceasod  tt-nants  of,  or  even  mere 
residents  on,  a  manor  an'  admissible  as  to  the  customs  or 
bounds  (/),  and  doilarations  of  a  deceased  lord  as  to  the 
extent  of  the  wastes,  but  not  as  to  the  extent  of  his  rights  (»/) ; 
and  depositions  purporting  to  be  made  by  cnpyliolders  in  an 
ancient  suit,  are  admissible  without  further  proof  of  the 
witnesses  having  been  copyholders,  the  special  ground  being 
that  only  as  copyholders  could  sucli  witnesses  have  given  evi- 
dence (./•).  And  reputation  is  generally  admissible  in  evidence, 
though  unsupported  by  proof  of  usage  (y). 

Proof  of  ,rr»nt  A  grunt  from  the  Crown  is  regularly  proved  by  an  exem- 
fromCro»n.  j^ug^^j^,^^  ^j.  certified  copy  ;  but  if  the  original  is  lost,  and 
the  vendor's  solicitor  ascortain  and  inform  the  purchaser 
where  the  grant  is  enrolled,  the  latter  cannot,  it  appears, 
require  a  copy,  but  must  examine  the  enrolment  at  liis  own 
expense  (2). 

Of  prtvoca-  Proceedings  in  Courts  of  Law  and  ]^4uity  are  proved  by 

Layin'tki^^y.  exemplifications  under  the  seals  of  the  Courts,  or  authen- 
ticated by  tlie  signature  of  the  Judge  (in  cases  where  the 
Court  has  no  seal)  {o)  ;  and  proof  of  the  seal  or  signature  is 
rendered  unnecessary  by  the  Evidence  Act,  1845  (h)  ;  and  as 

(r)  Emniy.Mfrthi/r  Tydjil  I'rb.Co.,  654  ;  LatcelUi  v.  Lord  Ontloxc,  (1877) 

1899,  1  Ch.  241 ;  68  L.  J.  Ch.  176.  2  Q.  B.  D.  433;  46  L.  J.  Q.  B.  333  ; 

(f)  Smith  y.  Andrew*,  1891,  2  Ch.  and  hoc  Foljambe  v.  Smilh'i  Tndecuter 

678,  lime.  Co.,  (1904)  73   L.  J.  Ch.  722, 

(/)  Lord    Dunravfti    t.    LUtcrUyn,  aH  to  evidence  from  paymont  of  rent 

(1850)   15  Q.  B.  791,  per  Tarke,  B.,  that  tenant  of  manor  is  a  froeholder. 

at  p.  809  ;  and  bo«  flrant  v.  Merthyr  {:)  Sujf.  1  »th  cd.  431. 

Tydjil  Vrb.  Co.,  1899,  1  Ch.  241.  [a]   Ahf»    v.     liutihunf,    (1814)    4 

(m)   Crrate  v.  Barrrtt,  (1835)   1   C.  Camp.  28.    A«  to  foreign  and  colonial 

H.  &  R.  919  ;  4  L.  J.  Ex.  297.  proceedings,  boc  the  Law  of  Evidence 

{j)  Frtrman  t.  PhxHipp;  (1816)   4  Amendment  Act,   1851,  8.  7  ;  a.s  to 

M.  &  S.  486.  Irish  document*,  sec  fl.  10.      Under 

(y)    Crtase    T.    Jlarrrtl,    tup.      Aft  the  County  Courts  Act,  1888,  8.  180, 

to  evidence   of  ruxtoms  of  manors  provi.sion  i»  made  for  county  coiirta 

gt-ncrally,    sec    A.-G.    v.     Tomliiir,  having:  a  «cal. 

(18771   5  Ch.  D.  750;    46  L.  J.  Ch.  (*)  See  l8*t  note. 
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regards  all  proceedings  in  the  High  Court,  office  copies  are   ^^gP;,^"- 
now  sufficient  proof  (d  ;  and  all  copies  if  appearing  to  be 
sealed  witli  a  seal  of  the  Central  Office  are  presumed  to  be 
office  copies  of  the  Central  Office  {<!). 

Proceedings  in  Bankruptcy  are  proved  by  copies  certiBwi  ^^^.'Ji^j^t^j.. 
in  manner  directed  b}'  the  several  Acts  (c) ;  proof  of  the  seals 
and  signatures  is  rendered  unnecessary  by  the  Evidence  Act, 
1845,  and  also  by  the  Bkcy.  Acts  (/). 

A  certificate  of  the  Court  under  the  Bkcy.  Act,  1869  (g),  f^<^^^-^ 
or  under  the  Act  of  1883  of  the  Board  of  Tmde  (//),  as  to  the  n.pu>y. 
appointment  of  a  trustee,  is  conclusive  evidence  of  his  appoint- 
ment.    And  a  minute,  signed  by  the  chairman  presiding  at  a 
meeting  of  creditors  under  the  Act  of  1883,  of  the  resolutions 
and  proceedings  at  such  meeting  is  to  be  received  as  evidence 
in  all  legal  proceedings  (/).     And  any  petition,  order,^  cer- 
tificate, or  copy  thereof,  made  by  any  Court  having  juris- 
diction in  Bankruptcy,  or  any  deed  of  arrangement  or  other 
instrument  or  copy  thereof  made  or  used  in  the  course  of  any 
proceedings  under  the  Act  of  .1883,  shall,  if  sealed  with  the 
seal  of  anv  Court  having  jurisdiction  in  Banki'uptcy,  signed 
by  any  Judge  thereof,  or  certified  by  any  registrar  thereof, 
be  receivable  in  evidence  in  all  legal  proceedings  whatever  (A); 
and  provision  is  made  for  the  admission  of  sealed  copies  of 
the  depositions  of  a  deceased  witness  (/). 

Copies  of,  and  extracts  from,  every  registered  award  under  Award^s  m^der 
the  Copyhold  Enfranchisement  Act,  1852  {ni),  puiiiorting  to  ^cte. 
be  sealed  or  stamped  with  the  seal  of  the  commissioners,  are 

M  R    S    C    1<^S3.  Ord.  XXXVII.  1869,  s.   109;  and  of  1883,  8.  137; 

\  and  see  G.  R.   18S6,  r.  68.     As  to 

'   (rf)  R   S  C   1883,  Ord.  LXI.  r.  7.  evidence   br   the    London   Gazette, 

(0  See  6  Geo.  i,  c.  IG,  8.  97  ;   1  see  b.  132  of  the  Act  of  1883. 

&  2  Will.  4,  e.  5G,  8.  29  :  Bkcy.  Act,  iff)  S.  18. 

1819,  83.  232  eltff].;  Bkcy.  Act,  18G1,  (A)  S.  138,  and  see  8.  64  (4). 

88.  203  et  $cq.  ;  and  see  now  the  Bkcy.  ^-^  g   ^33 

Act.  1883,  s8.  132-140,  and  under  g^   ^3^^  ^3^ 
the  Bkcy.  Act,  1869,  ss.  107,  108. 

(/)  See  the  Act  of  1849.  s.  236;  (^  »'  ^3«- 

of  18G1,  88.  203,  204,  20G,  207  ;  of  (»«)  S.  4». 
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Ch.p.  VIII. 

8rct.  6. 


Order*  in 
Luiuicj. 


Under  Land 

Tran-ifcr 

Act«. 


cviilonco,  without  tho  necessity  of  further  proof;  and  now 
under  the  Copyhold  Act,  ISOt  (;>)»  copies  purporting  to  be 
nuthputii  atoil  under  the  seal  of  tho  ]5oard  of  Agriculture  (o) 
ore  rec«'ivahle  in  proof  aa  such  unless  the  contrary  is  shown ; 
and  n  certiBcate  signed  by  tho  president  or  a  member  of  the 
Boanl  of  Agriculture,  that  an  instrument  so  purposing  to  bo 
made  or  issued  is  so  niado  or  issued,  is  conclusive  evidence  of 
the  fact  ;  or  in  the  case  of  awards  of  enfranchisement  made 
in  respect  of  copyholds  held  of  a  Crown  manor,  a  certificate 
signed  by  the  keeper  of  land  revenue  records  and  enrolments 
is  admissible  as  evidence  of  tho  facts  stated  therein  ;  and  a 
copy  of  a  memorial  of  a  deed  of  enfranchisement  of  such 
land,  which  is  required  to  be  enrolled  under  that  Act  by  tho 
keeper,  is,  if  signed  and  sealed  by  him,  evidence  of  the  deed, 
instrument,  or  facts  referred  to  in  such  memorial  (j)). 

Oflico  copies  of  orders  in  Lunacy,  purporting  to  be  signed 
by  a  master,  and  sealed  or  stamped  with  the  seal  of  his  office, 
are  evidence  for  all  puri>oses  of  such  orders  (7). 

Under  the  L.  T.  Acts,  1875  and  1898,  certified  copies  or 
extmcts  from  tho  register  are  made  sufficient  evidence  of 
title  between  vendor  and  purchaser  (>),  and  under  s.  80  of 
the  Act  of  1875,  any  land  certificate  or  certificate  of  charge  is 
made  prima  facie  evidence  of  the  several  matters  therein  con- 
tained, and  the  office  copy  of  a  registered  lease  is  made 
evidence  of  the  contents  of  tho  registered  lease  (v). 


Cortifit-*!  By  the  Public  Record  OfBce  Act,  1838,  the  Piccords  of  tho 

COpio<»  of  /-I  1  />    /-11  T<1  r\  »T>  1  1/-1 

public  records.  Courts  of  Cliancery,  JiiXthequer,  tiueen  s  Bench,  and  Common 
Pleas,   and    of    the    abolished    Courts    in    Wales,   Chester, 


(«)  8.  10.  Bnd  POO  S.  L.  Act,  1882, 
s.  48. 

(0)  Board  of  Agriculture  Art,  1889, 
s.  7. 

(/>)  Copyhold  Act,  1894,  8.  71, 
which  replaces  m.  47,  49  of  tho 
Copjrhold  Act.  1858. 

{q)  Lunacy  Act,  1890,  a.  144. 


(r)  L.  T.  Act,  1898,  ee.  10  (1),  17 
(2),  and  see  L.  T.  Rules,  1903,  rr.  294, 
295. 

(»)  Office  copies  of  registered  leaaes 
mu.Mt  soon  become  obsolete,  certifi- 
cates b<-ing  now  issued  as  in  the  cane 
of  freehold  land,  sec  L.  T.  Rules, 
1903,  r.  €5,  re-enacting  L.  T  Rules, 
1898,  r.  55. 
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Durham,  and  Isle  of  Ely,  are  committed  to  the  custody  o     Cha^  ^IIL 
the  Master  of  the  Rolls;  and  by  ss.   12  and   Vi,  certified 
copies  of  such  Records  under  the  seal  of  the  Record  Office  are 
made  evidunce  equally  Avilh  the  orifc'iuals. 

British  Diplomatic  and  Consular  Agents  ahroad  are,  by  ^^^;-^^ 
the  Commissioners  for  Oaths  Acts,  ISS-J  to  l8'Jl,  empowerc^d  A.e.t. 
to  do  notarial  acts;  and  any  document,  impressed  or  sub- 
scribed  with  the  seal  or  signature  of  any  such  agent  in 
testimony  of  such  notarial  act  having  been  done  by  or  betore 
him,  is  sulficient  evidence,  Nvithout  proof  of  the  seal  or  sig- 
natm-e  (0- 

By  the  Evidence  Act,  1851  (»),  it  is  enacted  that  "  ^vhcn-  Ex^—  or 
ever  anv  book  or  other  document  is  of  such  a  public  nature  -pi^ -^^^er^ 
as  to  bJ  admissible  in  evidence  on  its  mere  production  from  ^  t.  1851, 
the  proper  custody,  and  no  statute  exists  which  renders  its    • 
contents  provable  by  means  of  a  copy,  any  copy  thereof  or 
extract   therefrom   shall   be    admissible  in   evidence  in  any 
court  of  justice,  or  before  any  person  now  or  hereafter  havmg 
by  law  or  by  consent  of  parties,  authority  to  hear,  receive, 
and    examine   evidence,   provided    it  be   proved  to   be   an 
examine,!  copy  or  extract,  or  provided  it  purport  to  be  signed 
and  certified  as  a  true  copy  or  extract  by  the  ofticer  to  whose 
custody   the   original   is    entrusted;"    and  such   copies   or 
extracts  are  to  be  furnished   on   request   at   a   charge  not 
exceeding  fourpence  per  folio  of  ninety  words. 

Extracts  from  parochial  registers,  purporting  to  be  signed  r..ojhi.l 
and    certified    by   the    rector,   incumbent,  or    even   curae, 
have  been  admitted  in  evidence,  without  verification  o    his 
signature,  or  proof  of  his  being  the  proper  custodian  of  the 

ui.ply  to  the  Bauk  of  Kugliiua,  >o  u«. 

(0  R.  S.  C.  1883,  Ord.  XXXVIII.  ^^^  comiH-l  it  to  depart  from  it.s  prac- 

r.  G,  ami  uotes  tlicreto  in  Ann.  Tr.  ;  ^.^^  .^  rofcrenct-  to  pnwf  of  death  ; 

and  Hco  r„„;>r;-  v.  Moon,  (1884)  W.  N.  ^^  p,.os,er  v.  Jiaid-  <-/  England,  (187:1) 

p.   7S;    li.rttUbank  v.   Smith,  (1884)  ^^  Eti- 611  :  41  L.J.  Ch.  327:  and 

32  W.  R.  07i^  ;  ."JO  L.  T.  491.  j^j.  ^  j^injiiar  reason  diM«9  not,  st.ictly 

(»«)    S.    14.      Tliis    rule   does   not  speaking,  bind  a  purchaser. 
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Chap.  VIII.    ro^'isti-re  (,r)  ;  and  au  cxtnut  from  a  rt-pl.^tor  of  birtlis,  pur- 

^*«"*^t.  15.  .  1  •  1     1  t  ••II- 

jK)rtuig  t<»  bo  sigiiod  by  a  Dfjiuty  .SupenutciKlrnt  lu-gistrar, 

AA  the  pereou  having  custody  of  the  register,  ia  admissible  iu 
evidence  on  iiiert»  production  (y). 

Pnx.fofwin  I'lider  the  Court  of  Probate  Act,  1857  (c),  where  a  will 
Aci,  IW7.  alft'oting  real  estate  is  proved  in  solemn  form,  or  where  its 
validity  is  disputed,  the  ht'ir  and  persons  interested  in  the 
real  estate  are  to  be  cited  to  appear  (a)  ;  and  wliere  the  will 
is  proved  in  solemn  form,  or  its  validity  otherwise  decided  on 
by  the  decree  or  onler  of  the  (Jourt,  the  jtrobate  or  a  stamped 
copy  of  the  will  is  made  conclusive  evidence  of  the  contents 
and  validity  of  the  will,  except  in  proceedings  by  way  of 
appeal  mider  the  Act  [h)  ;  and  except  in  cases  where  the 
validit}'  of  the  will  is  put  in  issue,  the  probate  or  an  office 
copy  is  made  evidence  of  the  will  and  of  its  validity  and 
contents ;  though  it  may  not  have  been  proved  in  solemn 
form,  or  declared  valid  in  a  contentious  cause  or  matter  (r). 

Proof  of  The  Probate  Act  Book  of  the  Probate  Division  is  evidence 

of  cxwutoiT,  of  the  appointment  of  executors  ((f)  ;  and  an  official  extract 
from  such  book  (r)  is  made  evidence  by  the  Evidence  Act, 
18ol,  8.  14  (./■)  :  where,  however,  a  title  has  to  be  shown  to 
a  beneficial  interest,  the  risk  of  there  having  been  au  assent 
to  a  dense  or  bequest  renders  it  neocssar}'  to  examine  the 
entire  will ;  and  it  is  conceived  that  the  piu'chaser  may, 
whether  taking  a  title  from  the  executors  as  such  or  not, 
require  production  of  the  jirobate  or  an  office  copy.  A  will 
thirty  years  old,  produced  from  the  proper  custody,  proves 

(x)  Re  Xfdd;/  If  air »  E»tatf,  (1853)  (6)  S.  62. 

17  Jur.  29;  22  L.  J.  Ch.   177  ;  in-  (r)  S.  64. 

coiTfctly  reported  ia  ^1852;  2D.  M.  &  {d,  Cui  t.  AlU»yham,  (1822)  Jac. 

O.  748  ;  M^  /?*  PorUr'n  Tnut,  (1850;  2  6U. 

Jut.  N.  S.  319  ;  25  L.  J.  Ch.  482,  {e)  The  clauMJ  disposiiiff  of  tnwt 

688;    MilUr  v.    Whralley,   (1890;    25  estaU*  i.s  gencnilly  so  wurded  as  to 

L.  R.  Ir.  144.  fxc'Iude  chattels  real ;  besides  which, 

(»/)  lUy.  V.  JFrarn;  (1874)  L.  II.  2  the  devisees  in  trust  are  usually  the 

C.  C.  85  ;  43  L.  J.  M.  C.  13.  exeeutorn. 

(;)     Jfrddall   V.    .Viro»»,    (18.53)     17  (/;    Dorrrtt    v.    JAmj".    (18.54)    15 

Bear,  160 ;  22  L.  J.  Ch.  939.  C.  13.  142 ;  23  L.  J.  C.  l\  221  ;  an(J 

:«    S.  61  ;  and  sw  s.  63.  hee  Taylor,  9th  ed.  1045. 
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itself ;  un J  it  has  been  lield  (it  beems  Avith  insufficient  reason)    Chap.  Mil. 
that  the  thirty  years  are  to  bo  computed  from  the  date  of  the  —^ — 


will,  and  not  from  the  time  of  the  death  (</;.  "Whetlier  or 
not  probate  of  a  will  in  a  colony  is  sufficient  endenee  may 
depend  on  the  eoustitutt-d  jurisdiction  of  the  Court  which 
granted  such  probate  (//).  But  under  the  Colonial  Probate 
Act,  1892,  pruvisiou  is  made  for  the  recognition  in  the 
United  Kingdom  of  probate  and  letters  of  administration 
granted  in  British  possessions,  and  by  a  British  Court  in  a 
foreign  country,  and  a  copy  of  such  probate  or  letters  of 
administration  deposited  with  and  sealed  by  a  Court  of 
Probate  in  the  I'nited  Kingdom  is  to  have  the  same  force 
and  effect  as  if  granted  by  that  Court  (/). 

Upon  a  sale  by  a  devisee  of  a  freehold  estate,  the  purchaser  "VMien  will 
could  not  under  the  old  law  (/•),  except  under  special  eircum-  pruvfd. 
stances  (/),  require  the  will  to  be  proved  in  Equity  against 
the  heir-at-law ;  and  the  modem  powers  of  the  Probate 
Division  (w)  do  not  seem  to  have  affected  the  rule.  In  the 
case  of  the  will  of  a  testator  dying  after  1897  the  question 
cannot  arise,  as  the  provisions  of  the  L.  T.  Act,  1898,  neces- 
sitate the  probate  of  a  will  of"  realty  being  obtained  before 
the  devisee  can  dispose  of  it,  even  though  he  is  also  an 
executor  (//) . 

{</)  Doe  V.   Jf'ollei/,  (182yj  8  B.  &  sions,   beo   L.  R.  Digest  of   Cast-s, 

C.    22;    Man   v.    liicAittx,    (1844)    7  under  heading  "  Probate.''    And  see 

Beav.  93;    13  L.   J.   Ch.    194;    see  Ju  the  good«  of  Umith,  1904,  P.  114; 

Uoc  V.  Michael,  (1851)  17  Q.  B.  27G  ;  73  L.  J.  P.  28. 

1')  Jur.  C77  ;    and  .see  Dan.  Ch.  Pr.  (A)  See  Colion  v.  jnison,  (1733)  3 

7th  ed.  514  ;  and  cf.  Seton,  6th  ed.  152.  P.  TV.  190  ;    U'akf^nan  v.  Bucluti  of 

{h)  Re   Tootal's   Trusts,   (1883)    23  Rutland,  (1796)   3  Vea.  234  ;    8  Br. 

Ch.  D.  532  ;  52  L.  J.  Ch.  664  ;    i^  P.  C.  145  ;   Maekrell  v.  Hunt,  (1749) 

Valhince,  (1883)    24    Ch.  D.  177:    52  2  Mad.  34,37;   Bellamy  y.  Livrrsedge, 

L.  J.  Ch.  791.     F(.r  tlie  purpo.ses  of  (17SG)Sug.  14thed.439;  Smith  v.Hii- 

the  usual  preliminary  judgment  in  btinl,  (17S9)  2  Dick.  730  ;  inf.  p.  36S. 

a  partition  action,  letters  testinumiul  (/)   O'lote  v.  Bastard,  (1848)   2  Ph. 

of   the   Superior   Court   of   Victoria  619;   17  L.  J.  Ch.  351 ;  McCuUoch  \. 

have  been  held  sufficient;    Waite  v.  Grrgor;/,  (1856)    ;{   K.   &  J.    12;    21 

Binglnj,  (1882;  21   Ch.  D.  G74  ;    51  L.  J.  Ch.  246. 

L.  J.  Ch.  651.  (fM)  See    Court    of    Probate   Act, 

(i)  S.  2.     For  a  li.st  of  Orders  in  1857,  ss.  61,  63. 

Council  applying  the  provisions  of  (»i)  John  v.  /.,   1898,  2  Ch.  573, 

thb  Act  to  various  British  posses-  576;  07  L.  J.  Ch.  G16. 
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llli;  AliSTK.VCT, 


Ch»p.  VI I  r 

8«ct.  8. 

I>Hioimioip« 
in  pruuf  uf 
d'lvuiucutM. 
rrrauniption 
of  Io«t  grsut- 


Prvminiption 
of  grant  from 
Crown. 


^Vllpro  tho  possession  has  }>et'U  oonsistont  with  the  primA 
.  /'ti'it'  titU',  presumption  may  supply  deficiencies  in  jtroof  of 
tho  oxi.steiice,  or  ihio  execution  of  ninterial  instruments  (o)  : 
llie  principle  in  the  case  of  deeds  (and  which,  in  general, 
seems  eqtially  applicable  to  other  instruments  operating  infer 
riron),  hcing,  that  where  there  has  been   long  enjoyment  of 
ony  right  which  could  have  had  no  lawful  origin  except  by 
deetl,  there,  in  favour  of  such  enjoyment,  all  necessary  deeds 
may  be  presumed,  if  there  be  nothing  to  negative  such  pre- 
sumption {]>).     For  instance,  a  grant  from  the  Crown  of  an 
advowson  (excepted  in  a  former  grant  under  general  words) 
has  been  presumed  as  against  a  purchaser,  after  an  uninter- 
rupted possession  evidenced  by  title  deeds  for  133  years  and 
three  presentations  (y)  ;  and  it  seems  a  grant  of  the  manor  by 
the  Crown  from  the  fact  of  the  grantee  of  lan<l  therein  having 
for  a  long  period  held  courts  and  kept  the  manor  rolls  (/•)  ;  a 
grant  of  foreshore  has  been  presumed  from  a  series  of  acts 
of   ownership   over   it    by   an    adjoining    projirietor  (s)  ;    a 
right  of  support  has  been  presumed  to  have  been  properly 

Ir.  K.  E(i.  171.  A«  t<)  what  sort  of 
owiiorship  niu.xt  be  estublishtd  in 
order  to  admit  of  this  presumption 
b(iii;r  drawn,  see  liniri>t  v.  I'lptytt, 
(ISIJO^  1  Kn.  GO.  It  in  not  nwessary 
to  prove  acts  of  ownernhip  on  every 
part  of  the  foreslmre  tlaimid,  and 
the  right  to  the  whoh;  may  be  pre- 
sumed from  act.s  of  ownership  in 
various  part.s  of  it ;  A.- (J.  v.  Mai^or 
uf  I'ortMmuth,  (1876)  li.')  W.  K.  659. 
Proof  of  ov^^ler>^llip  of  a  (*everal 
fi.shery  over  the  forcsliore  raises  tho 
presumption,  a(,raiiixt  tho  Crown, 
that  the  owner  of  the  fishery  is  the 
owner  of  the  freeliold  ;  A.-O'.  y. 
KmrniiKOit,  1891,  A.  C.  649:  Gl  L.J. 
Q.  B.  7'.».  The  presumption  does 
not  so  readily  arise  in  tlie  ease  of  a 
rn.wn  or  public  grant,  as  in  the  case 
of  a  grant  from  a  jtrivate  jitrson. 
But  as  against  a  tlurd  p;irty  it  is 
hufticient  to  show  a  jK)s>ess<ir\-  title 
w-ithout  gi\-ing  evidence  sufficient  to 
diN]>lacc  the  title  of  tlic  Crown  ;  nor 
is  it  ojien  to  tho  defendant  in 
trespass,  at  the  suit  of  persona 
claiming  under  sucli  a  title,  to  j>rove 
any  acts  of  owneiship  by  the  Crown, 
except  such  as  are  proved  to  have 
l>een  done  with  the  knowledge  \>f 
the  plaintiffs ;    Corp.  of  llattwff$  v. 


(o)  See  Chulmer  v.  Bradley,  (1819) 
1  J.  k  W.  at  p.  63. 

{p)  Lyon  V.  Tiffd,  [\^\\,  115  if.  & 
W.  28.'-),  303;  13  L.  J.  Ex.  377; 
approved  in  Creagh  v.  Blood,  (1815) 
3  J.  &  L.  133  ;  and  see  Monck  v.  JIug- 
kutoM,  (1827)  1  Si.  at  p.  285  ;  4  Rus-s. 
121,  n. ;  A.-G.  v.  Fi»hmotigcr»'  Co., 
(1841)  5  M.  &  C.  at  p.  25;  5  Jur. 
285  ;  and  early  cases  C(dlected  in 
Read  v.  Brookmnn,  {1780)  3  T.  K. 
151  ;  and  see  JJclarue  v.  Clmrch, 
(1851)  20  L.  J.  Ch.  163  ;  15  Jur. 
465;  and  A.-G.  v.  Jlicflmr  Jlo^pitul, 
(1553)  17  Beav.  at  p.  .390;  22  L.  J. 
Ch.  84G. 

(q)  GtlMon  V.  Clark,  (1819)  1  J.  & 
W,  159  :  A.-G.  V.  Etrclme  Ho»pilal, 
(1853)  17  Beav.  at  p.  390;  22  L.  J. 
Ch.  846  ;  and  bcc  IU  AUtont  £»(., 
(1856)  5  W.  R.  189  ;  28  L.  T.  (O.  S.) 
337. 

(r)  Merttmt  t.  //i7/,  1901,  1  Ch. 
842  ;   70  L.  J.  Ch.  489. 

(«)  Calmadyx.  Boicf,  (1818)  6  C.  B. 
861  ;    Mulholland  r.  Ktlkn,  (1875)  9 
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acquired  after  nearly  80  j'ears  uninterrupted  enjoyment  (««) ;  a   Chap.  Vlll. 
confinnat(jry  or  supplementary  grant    has   been   presumed,  — - — — — 
Avhere  the  original   grant   would    have   been    Y(jid   fur   un- 
certainty (/)  ;  a  reconveyance  of  the  legal  estate  from  trus-  Of  reconvey- 
tees  has  been  presumed,  the  property  having  for  110  years  estate!    ^ 
been    dealt    with    without   referenci*   to   its   remaininjj  out- 
standing,  thougli    tht*  enjoyment  was   consistent    with    the 
supposition  of  such  being  the  ease  («) ;  the  fact  of  a  lease  Of  lea«e  by 
having  been  duly  executed  has  been  held  sufiBeiently  proved  Luuterport? 
by  tJie  production  of  tlie  counterpart  (./•)  ;  so  a  surrender  of  Of  copyhold 
copyliulds  will  generally,  after  long  uninterrupted  possession 
consistent  therewith,  be   presumed  as  between  vendor  and 
purchaser  (y).      Where  property  was  demised  in    lOSO   for  Tliat  property 
!2,000  3'ears,  with  a  covenant  to  convey  the  fee,  if  required  by  ^  "^^<^"1- 
the  lessees  within  seven  years,  it  was  presumed,  from  the 
dealings  with  it,  that  the  property  was  freehold  in  171")  ;  and 
the  presumption  was  not  rebutted  by  its  ha^ing  been  treated 
as  leasehold  in  documents  subsequent  to  that  date  {z)  ;  and  Of  validity  of 
the  validity  of  an  award  will  not  be  questioned  after  the 
lapse  of  a  long  period  {a) ;  where  a  memorandum  of  deposit,  Of  satisfac- 
by  way  of  equitable  mortgage,  by  a  former  owner,  is  found    ^""°  *^  "^^' 
with  the  title  deeds,  it  will  be  presumed  that  the  charge  lias 
been  satistied  (/>)  ;  after  forty  yours'  possession  of  copyholds  Ofhurreuder 
under  a  will,  a  surrender  to  the  use  of  the  will  was  presumed  will,     ^  ° 

Ival/,  (1874)  19  Eq.  558;    '22  AV.  K.  ckriciil  error  in  the  latter;  BurcluU 

724.      As   to   immemorial    u.><or    by  v.  Clark,  (1876)  2  C.  P.  D.  88;  46 

fixing    moorings    in    foreshore,    see  L.  J.  C.  P.  116;  and  see  intham  v. 

A.-U.Y.  Wriifht,  1S97,  2  Q.  E.  318.  Vmie,   (1884)  32   W.  R.   017.      The 

(sk)  Clippens   Oil  Co.   v.  Edinhiirtjh  signed    draft    agreement    has    been 

and  Disl.  U'utti-  TrusUcn,  1904,  A.  C.  referred  to  where  the  landlord's  and 

64  ;  73  L.  J.  P.  C.  32.  tenant's  copy   ditfered.      Inyhbij  v. 

(0  Dcs  liiirrvK  V.   Hkey,  (1874)   22  Slack,  (1890)  6  T.  L.  R.  284. 

W.  R.  273;  29  L.  T.  592.  (y)    WiUon   v.  Alhn,  (1820)  1  J.  i 

[u]  Hillary   v.    Waller,    (1806)    12  W.atp.  C14  ;  and  see  Scriven,  7th  ed. 

Ves.  239  ;  and  see  Emcru  v.  Grocock,  115;  and  as  to  when  an  admittance 

(1821)  6  Mad.  54  ;    Xucl  v.  Jhwl,,/,  will  be  implied,  ib.  pp.  138—140. 

(1829)   3    Si.  103  ;    England  v.  Slade,  (.-)  Jfffrnjs    v.    2Iachu,    (1860)    29 

(1792)  4  T.  R.  082.  Beav.  314 ;  but  see  Pickett  v.  Packham, 

{r)  Ilouifhton  V.  Kanig,  (1856)   18  (1868)  4  Ch.  190;   10  W.  R.  1177. 

C.  B.  235  ;  25  L.  J.  C.  P.  218.     The  («)  MickUthuaitcx.  Vmcent,  (1893) 

counterpart  has  been  allowed  to  lx>  09  L.  T.  57. 

used  for  the  purpose  of   correcting  (6)  Sxcoll   v.  Chambers,    (1852)    11 

the  lease,  where  there  waa  clearly  a  C.    B.    996  ;    21    L.   J.    C.    P.    54  ; 
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n.»r  VIII. 

Sect.  I.. 

Of  rofren- 
chist-nirat. 

Of  metatv 
mmigntuvut  of 


rp-Aumpticn 
of  jrraiit  of 
fn-«h<'l'l  frv)m 
luD);  unraritxl 
pajrtneut  uf 
rrat  tu  lord  of 
maour. 


i'rvf>unii>tion 
of  »um.'uJtr 
of  tonun 
aMafrnf><l  to 
attend  tho 
inhcntancc. 


Of  Und  h(  1.1 

in  gavelkind. 


in  an  i-ixx\\  cnso  ^^«•j,  tho  eufrancliiscmcnt  of  copyholds  has, 
ftftt-r  au  t'lijo^iiipnt  t>f  U»()  years,  Lttu  i>re!suin«d  evtn  ogaill^t 
the  Crown  (</)  :  but  tho  Court  will  not  readily  presume  an 
onfrnnohiscnunt  c  )  :  and,  in  gi  neral,  it  wiis  jirosumod  that 
mesne  assignmonts  of  iittfiidiint  terms  had  Im-ou  regularly 
made  ( /). 

AVhere  rent  has  been  j>aid  to  tho  lord  of  a  manor  in  respott 
of  a  parcel  thereof  without  variation  time  out  oi  mind,  a 
grant  of  the  froehold  at  a  quit  rent  ought  to  be  presumed  (y/) ; 
the  variation  of  the  rent  is,  however,  suflicient  to  rebut  tho 
presumption  (y). 

"Where  a  torm  has  been  assigned  to  attend  the  inheritance, 
a  surnndrr  ought  n(jt  to  be  j>resumed,  unless  there  has  been 
a  dealing  with  the  estate  in  a  way  in  whieli  reasonable  men 
would  not  have  dealt  with  it  unless  the  temi  had  been  put  an 
end  to  {r/(/) ;  but  such  surrender  is  not  to  be  presumed  from  a 
mere  lapse  of  time  (//)  ;  nor  can  it  bo  presumed  by  a  Court 
of  Law,  without  the  intervention  of  a  jury  (/).  The  Satisfied 
Terms  Act,  1^4-'),  has  deprived  the  doctrine  of  its  practical 
importance.  However,  the  Aet  is  not  of  universal  appli- 
cation (/•) ;  and  where  it  applies,  a  vendor  may  still  have  to 
show  in  whom  old  terms,  supposed  to  have  been  destroyed  by 
the  Act,  were  vested  on  the  day  when  it  cnmc  into  operation  ; 
and  that  they  were  then  attendant  on  tho  inheritance. 

Laud  in  Kent  is  presumed  to  be  of  gavelkind  tenure, 
unless  shown  to  be  disgavellcd  :  but  the  presumption  may 
be  rebutted  by  showing  from  I)nmesday  I'ook  that  it  was 
then  held  in  frankalmoign  :  or,  in  tho  case  of  a  manor, 
(including  its  demesnes,  but  excluding  the  tenemental  free- 
holds (/),)  that  it  was  held  in  ancient  demesne ;  or  that  it 


Farwfry.  Turner,  1899  15T.  L.  K. 
9J2. 

(f)  Ltfford\.Co\rard,  (1683;  1  Vera. 
196:   2"C«.  inCh.  IftO. 

(«f;  Rofy. Ireland,  [\ism)  11  Ea.  'iHO. 

(<)  AVr/,  Cunmn.  r.  I'arr,  1894,  2 
Q.  B.  420:  63  L.  J.  Q.  B.  784; 
Bttphton  V.  //..  (l«9.i)  W.  N.  119  ;  64 
L.  J.  CTi.  796  ;  and  sfo  lU  Lidiard 
and  Jaek>on,  (1M89  42  Ch.  D.  254  ; 
.58  L.  J.  Ch.  785. 

if]  Earl  T.  DajU>;  1799)  2  W. 
Bl.  1228;  White  t.  Foljambe,  (180.')) 
11  Ves.  337.  360. 

(/)  Dm  v.  Johnton,  (1819,  Gow, 


173;  Foljamh  v.  Swilh^t  Ti'dcanttr 
nrrwery  Co.,  (1904j  73  L.  J.  Ch.  722, 

'9)  S.  C. 

(qg)  Per  Cur.  in  Garrard  v.  Turk, 
(1849)  8  C.  B.  at  p.  249 ;  18  L.  J.  C.  P. 
338. 

Ih)  Itoe\.  Liniqdon,  ^1846)  12  Q.  B. 
711,  719  ;   18  L.J.  Q.  B.  17. 

(•)  Cotlrell  y.  Huqhe$,  (1855)  16 
C.  B.  632  ;  24  L.  J.  C.  P.  107. 

(Ar)  Sup.  pp.  311,  326. 

'l)  Elton  on  the  Tenures  of  Kent, 
p.  183 ;  Hobinson  on  Gavelkind, 
5th  ed.  p.  44  ;  lie  Chetiotieth,  1902," 2 
Ox.  488;  71  L.  J.  Ch.  739. 
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was  held  by  barony  {//i),  or  by  great  or  little  serjeanty  (/<),  or    Chap.  VIII. 

by  kuiglit-SL-rviee  {o).     A  list  of  noarly  GOO  manors  in  the  

county,  which  were  liold  by  kuij,'ht-.servi(-e,  is  given  in  the 
appendix  to  Eltuu  un  the  Tenures  of  Kent :  these  manors 
and  the  lauds  formerly  held  of  them,  including  the  enfran- 
chised copyholds,  descend  according  to  the  common  law ; 
though  most  of  them  have  been  long  considered  to  be  of 
gavelkind  tenure. 

The  formalities  of  a  deed  are  readily  presumed ;  for  in-  of  the  forma- 
stanco,  sealing  and  delivery  from  proof  of  signing ;  and 
execution  and  delivery  will  be  presumed  to  have  taken  jtlaco 
on  the  date  the  deed  is  dated  (oo),  and  the  whole  will  (if 
the  deed  comes  from  proper  custody)  be  presumed  after 
tliirty  years  without  any  pnjof  at  all  (p)  ;  or  within  that 
time  from  proof  of  a  deceased  subscribing  witness's  hand- 
writing {q)  :  and  this  rule  is  not  confined  to  deeds  or  wills, 
but  extends  to  all  written  documents,  pro^'ided  that  they 
purport  to  be  thirty  years  old,  and  come  from  the  proper 

custody  (/•).     The  House  of  Lords  has  held  that  a  parchment  Notwitb- 
.  .  .  nUiiiiliufi 

writing,  purporting  to  be  the  first  skin  of  an  iudeutiu-e  con-  mmilaUou. 

sisting  originally  of  two  or  more  skins,  and  severed  by  a 
sharp  instrument,  but  which  came  from  the  proper  custody, 
was  properly  received  in  evidence  in  ejectment ;  and  that  the 
mutilation  of  a  deed  forms  an  objection  rather  to  the  value 
than  to  the  admissibility  of  the  evidence  (^•).  Livery  of  Liven- of 
'seisin  will  be  presumed  after  twenty  years'  consistent  posses- 
sion (f)  :    so   it    will   be   presumed   that    persons   who   have  Of  appoint- 

^  '  '■  '■  nuiu  of  lu- 

executed  an  award  under  the  general  Inclosure  Act,  were  closure  Com- 
regularly  appointed  and  took  the  necessary  oaths  (m)  :  and 


nubiiioncrs. 


(mi)  Elton  on  the  Tenures  of  Kent,  (1903)  8y  L.  T.  71 . 

p.  197.  (?)  Taylor,  9th  ed.  134. 

(»i)  Il>.  p.  2U1.  (.)  Taylor.  9th  ed.  87. 

(o)  lb.  p.   280;  and  see  RobiuHon  {sj  Jiofd.  Lord  Trimlfftuunw  Knn- 

on  Gavelkind,  p.  4G  ft  seq.  uiiit,  (1843)  9  C.  &  F.  at  pp.  773.  77.''. 

(oo)  Be.st  on  Ev.  9th  ed.  339.  (0  Rtrs   v.    Llot/d,   (1810)    Wiurht. 

{p)  See   sup.    p.    348;    and  as   to  123;  and  see  The  ■v.  Oaniinn;  (1852) 

losa   of   a    Heal,  *«/».   p.  352,  n.  («).  12  C.  B.  at  p.333;  Taylor.9lhed.  127. 

As  to  presumption  of  a  will   being  (</;   Casanmjor  v.    Strod> ,      183.'     J 

duly  executed,  bee  Ifhtttngv.  Tunur,  bi.  87,  98  ;   (1834;  2  M.  &  K.  706. 
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Cbap.  VIII.    gonernlly  that  persons  who  have  noted  in  an  official  cnpnoity 

-^— were  duly  iiitpointcil  (r)  ;  nnd  as  regards  joint  stock  ct)ni- 

P' "***"""**  pi»ni«'s,  a  stranger  dealing  with  them  has  a  right  to  assume 
'  "1  ai'v.         that  all  requisites  of  internal  management  have  been  cora- 
]>lied  with,  in  tli«'  ahsenee  of  notice  actual  or  constructive  (y); 
<':!•••'••  audit  will  be  presumed  that  an  instrument,  duly  executed 

liuiv  ^t«lI.lH.l  and  which  is  lost,  was  also  duly  stamped  (-)  ;  unless  the  par- 
ticular circimistances  of  the  case  forbid  such  a  conclusion ;  as 
where  the  instrument  has  been  fraiidulently  destroyed  by  the 
party  chargeable  thereon,  and  it  can  bo  shown  to  have  been 
unstamped  when  it  came  into  his  possession  {a)  ;  but  such 
presumption  is  destroyed  by  evidence  that  at  any  one  time 
after  execution  it  was  unstamped,  in  which  case  the  party 
relying  on  the  deed  must  prove  that  it  was  subsequently 
stampeil  (//)  :  so,  also,  it  will  bo  presumed  that  stamps,  the 
amount  of  which  is  obliterated,  were  of  the  right  amount  (r)  : 
Hut  net  ..f  hut  the  Courts  will  not  presume  that  forms  have  been  com- 
quin^i  by  i>lied  with,  which  the  Legislature,  upon  grounds  of  general 
--'^ih"  of  pf>li<^y»  bas  made  essential  to  the  validity  of  an  instrument  ; 
as,  for  instance,  the  enrolment  of  the  conveyance  of  an  estate 
tu  trustees  for  a  charity  (if)  :  nor  will  the  Court  presume  the 
surrender  of  a  prior  life  estate  in  order  to  set  up  a  recovery, 

(t)  Taylor,  9th  cd.  117.  ing   would   bo   necc^<su^y  ;    but   this 

(y)  Jli-ifal  III  iti>/i  Hunk  y.'J'u)fjuand,  docs    not    appear    from    the    casca 

(1855)  5  E.  &  B.  -.MS  ;   (1S5»^)  G  E.  &  of   Bn/ant  v.    Kiink  and   Mvultun   v. 

B.  327  ;  25  L.  J.  Q.  B.  317  ;  Mahomj  Kdmonds,  which  they  profohsod  to 
V,  Katt  Ilotyford  Co.,  (1875)  L.  R.  follow  ;  see  also  Stamp  Act,  1891, 
7  H.  L.  869  ;  33  L.  T.  383 ;  County  of  ».  \\  7. 

Gloure*tfr   Bank    v.    liiidiy    Mrrthyr  (a)   Smith  v.  JfrnUy,  (1844)  1   Ph. 

CoUirry  Co.,    1896.    1    Ch.   C29  ;    64  391;   13  L.  J,  Ch.  221  ;  and»eeZr/air 

L.  J.  Ch.  451  ;  and  nee  Butkhy  on  v.  Ormond,  (1847)  1  De  G.  i  S.  428  ; 

Companies,  8th  ed.  pp.  230.  57<i.  11  Jur.  065  ;  nup.  p.  263. 

(--)  Hartv.  If.,  (IHIl)  1  Ha.  1  ;    1 1  {/>)   Marine  InvrAtmrnt  Co.  v.  Havi- 

L.  J.  N.  S.  Ch.  9,  and  boo  lluyhf*\.  tide,  (1872)  L.   R.  5  H.  L.  624  ;  42 

Clark,  (1851)  15  Jut.  430  ;  17  L.  T.  L.  J.  Ch.  173. 

(O.    S.     64,    cam;   of   a   coantfrpart  (e)  J^of   v.    Coomh,   (1842)   6  Jur. 

Icaw  ;   Chtmadtuc  t.  CarrrI,  MS56)  18  930  ;   11  L.  J.  Q.  P.  36. 

C.  B.  36  ;  25  L.  J.  C.  P.  216;  Tnylor,  (d)  T>or  v.  H'aterlon,  (1819)  3  B.  & 
9th  cd.  133;  and  sco  lU  Jlalifaz  Aid.  149;  IVrightv.  Smythiei,(\iQ9) 
Bnnkiny  Co.  and  n'oorf,  f  1898)  79  L.  T.  10  Ea.  409  :  Sed  qii.,  Bce  statement 
536,  where  Chitty  and  Vauphan  of  Lindley,  L.  .J.,  in  Haigh  v.  Wrrt, 
Williams,  L.  J.I.,  both  appear  to  1893,  2  Q.  B.  at  p.  31;  62  L":  J. 
hare  considered  that  proof  of  stamp-  Q.  B.  .'i.32. 
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on  the  mere  ground  that,  without  it,  there  would  have  been   Chap.  viii. 
no  valid  tenant  to  the  prajcipe  (e)  :  nor  from  the  fact  that  a   — — - 


deed  more  tliiin  thirty  yvars  old  purported  to  be  executed  by 
attorney  that  the  attorney  was  duly  authorised  (/')  :    and  nor.  nr^nhir,  of 
there  would  seem  to  be,  in  general,  a  dilheulty  in  presuming  rci!-onl. 
any  fact  or  document  which,  had  it  ever  occuri'ed  or  existed, 
ought  to  remain  on  record. 

And  it  seems  tliat,  as  a  general  rule  between  vendor  and  General  mle 
pm-chasor,  the  latter  must  admit,  as  presumptions,  all  matters  HumpUon 
which  tlie  judge  would  clearly  direct  the  jury  to  presume ;  ^^'-■^^•^'^ 
but  not  matters  as  to  which  the  judge  would  leave  it  to  the  purchaser. 
jury  to  pronounce  upon  the  effect  of  the  evidence  {(f). 

By  the  V.  &  P.  Act,   1874,  s.  2   (2)   under  a  contract  of  As  to  recitals, 
sale  of  land  made  since  the  7th  August,  1874,  and  subject  to  v.  &  P.  Act', 
any   stipulation   to   the   contrary  in   the   contract,   recitals,  ^^'*' 
statements,  and   descriptions  of  facts,  matters,  and  parties 
contained   in    deeds,    instruments,   Acts   of   Parliament,   or 
statutory  declarations  twenty  years  old  at  the  date  of  the 
contract,  are,  unless  and  except  so  far  as  they  shall  be  proved 
to  be  inaccurate,  to  be  taken  to  be  sufficient  evidence  of  the 
truth  of  such  facts,  matters,  and  descriptions. 

By  the  Conv.  Act,  1881  (//),  a  purchaser  of  any  property  Under  the 
under  a  contract  made  after  1881,  is  bound  to  assume,  unless  issi.  ' 
the  contrary  appears,  that  the  recitals,  contained  in  the 
abstracted  instruments,  of  any  deed,  will,  or  other  document, 
forming  part  of  the  title  prior  to  the  time  prescribed  by  law 
or  stipulated  for  commencement  of  the  title,  are  correct,  and 
give  all  tlie  material  contents  of  the  deed,  will,  or  other 
document  so  recited,  and  that  every  document  so  recited  was 
duly  executed  by  all  necessary  parties,  and  perfected,  if  and 

{e)  rntntj  v.  AlUn,  (1857)  7  D.  M.        M'aller,  (1806)  12  Ves.  239,  270;  see 
&  G.  409  ;  3  Jur.  N.  S.  273.  Jlalduin  v.  Pttich,  (1835)   1  Y.  &  C. 


(/)  He  Airey,    1S97,    1    Ch.    U'.l; 
66  L.  J.  Ch.  152 


453,  which,  however,  was  not  a  case 


{3)  Emny  v.  Grocock,  (1821)6  Mad.       ^^^tween  vendor  and  purch.u^r ;  .ina 
64;  Gamesv.  Boiwor,    1885)  33  W.  K.       »«?  i»i/.  pp.  371  ct  req. 
64;    54   L.  J.   Ch.  517;    HxUary  v.  (A)  8.3(3). 
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Chap.  VIII.    as  iv<]inre»l,  l>v  fin.-,  recovery,  acknowlodgment,  inrolment,  or 
otherwise. 

EvidaoMof  As   respects  evidenoo  upon  matters   of    fact    (otlior  than 

Uct.  dootimentary  facts),  it  may  ho  hiid  down  as  a  general  rule, 

What  {nets      that  n  imrrlmsor  can  require  evidence  of  all  facts  material  to 

ttio  pun  hii.s<r  .  _ 

cau  mjuiro  the  title  from  the  date  of  its  commencement ;  that  is,  of  all 
facts  whose  existence  must  be  either  proved  or  assume<l  in 
order  to  establish  affinnativolv  the  vendor's  title,  c.f/.,  the 
heirship  of  a  vendor  who  claims  bv  descent;  and  of  all  facts 
the  existence  of  which  must  be  either  proved  or  assumed  in 
order  to  establish  such  title  merely  by  displacing  the  known 
or  presumptive  title  of  others.  r._v.,  the  failure,  determina- 
tion, or  release  of  some  prior  estate  or  incumbrance  the  exist- 
ence of  which  is  either  known,  or  may  be  presumed  as 
lK?tween  vendor  and  purchaser  :  so  also,  he  may  require  a 
satisfactory  explanation  of  matters  which  tend  to  impeach 
the  validity  or  sufllciency  of  the  abstracted  instruments  (/). 

Xogative  cTj.        Biit^  as  a  general  rule,  a  purchaser   cannot    compel  the 

flrmro  cannot  '-'  '         *  2         v    .^ 

\-  r..iuiri-d  if   vcuflor  to  procure  evidence  for  the  purpose  of  negativing 

n  >t  in  vt-n-  -i  •i-i*       /?         ji  ^     i  •       ■,  • 

dor'd  po««>a.  niere  possibihtics  (/•)  ;  thougli  lie  may  require  him  to  answer 
hutrlrld.r^'  *^  ^^^^  ^^^^  ^^  ^"^  knowledge  any  question  on  the  subject 
muBt,  if  ho       relevant  to  the  title  as  abstracted,  and  to  furnish  all  evidence 

can,  anhwcT        •      •.  . 

all  roirvant  m  his  posscssion  or  power  (/) ;  r.r/.,  where  a  power  has  been 
"*  °^^'  created,  and  there  is  no  trace  of  its  subsequent  execution,  the 
purchaser,  though  he  can  require  the  vendor  and  his  solicitors 
to  state  whether  to  their  knowledge  or  belief  the  power  was 
ever  exercised,  and  may,  perhaps,  require  the  vendor  to  make 
a  statutory  declaration  ui>on  the  point,  cannot,  it  is  conceived, 
call  for  such  a  declaration  by  any  other  person  ;  nor,  where 
the  title  commences  with  a  conveyance  by  a  person  who 
conveys  as  heir-at-law,  can  the  purchaser  require  any  other 
evidence  of  the  ancestor's  intestacy  than  such  (if  any)  as  is  in 

(i)  Bee  UobionT.  Bell,  {\Ki9)Z  Jar.  ,,     n    r    j      j  rr  „„«-«,.«  r«_ 

lOft.   BT     T    V   «   fi,    O.I  «  ""'  ^'^  ford  and  mil,  {1879)  10  Ch. 

190;    8  L.  J.  >.  f.  (Tl.  241  ;    aCBReof  t%     ore.       .ar       i     rn.     ««, 

....  D.  365;  48L.  J.  Ch.  327. 

eraaiiros,  as  to  whicb,  however,  f>ee 

inf.  p.  404.  f^  '"'"P-  P-  163. 
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the  vendor's  possession  (m) :    so,  where  a  vendor  is  or  has   Chap^  VIII. 

been   married,   the   pnrehaser   should   inquire   wliether   any  

settlement  was  executed  on  his  marriage,  and,  if  this  were 
the  case,  may  require  to  see  the  settlement  if  in  the  vendor's 
possession  or  power ;  but  if  the  vendor  cannot  produce  it  or  a 
copy,  the  purchaser,  it  is  conceived,  must  rest  content  with 
his  assurance  or  statutory  doelaration  that  it  did  not  affect 
the  property  in  question ;  though,  as  a  matter  of  prudence, 
he  should  make  inquiries  of  the  wife's  family  on  the  subject  (w). 
The 'general  rule  would  seem  to  be,  that,  where  a.  prima  facie 
title  is  sho^^'n,  the  purchaser  eannot  require  evidence,  not  in 
the  vendor's  possession  or  power,  tending  to  negative  any 
matter,  the  existence  of  which  may  not  be  presumed,  from 
the  contents  or  nature  of  the  abstracted  documents,  or  accord- 
ing to  the  ordinary  rules  regarding  presumptions.  Nor  can  But  vf-ndor 
he  require  a  general  explanation  of  cii'cumstances  which  he  ^prZ^/ane 
may  consider  to  be  of  a  doubtful  character,  but  must  confine  ^l^^^:^^^ 
himself  to  questions  directed  to  the  particular  defect  or  defects  Koncral 
which  he  apprehends.  Thus,  where  a  tenant  for  life  exercised  quej^tions ; 
a  power  of  appointment  in  favour  of  his  eMest  child,  and  the 
father  and  child  then  concurred  in  mortgaging  the  property 
(a  transaction  prima  facie  valid  under  the  authority  oi 
M'Qiit'cn  V.  Farquhar  (o)),  upon  a  suit  for  specific  performance, 
and  an  examination  of  the  vendor  upon  interrogatiries,  an 
interrogatory  as  to  the  existence  of  an  underhand  agreement 
that  the  child  should  join  in  the  mortgage  was  not  excepted 
to  by  his  counsel,  and  appears  to  havt-  bt-en  considered  un- 
objectionable by  the  Court ;  but  a  general  interrogatory  as 
to  "  what  was  his  motive  or  object  in  making  the  appointment " 
was  held  inadmissible  {j)). 

"WTiero    an   appointment   had    ])een   made   under   similar  an^  n<^ 

.  ....    iiot  give  ex- 

circumstances  in  favour  of  an  eldest  {liiM  who  joined  with  plauations  in 

(m)  Sug.  14th  cd.  439.  N.  S.   323;  25  L.  J.  Ch.  313  ;  and 

(m)  See  inf.    p.  879  ;   and  see  Re  compare  Hannah   v.  Ilottgson,  (1861) 

Marsh  and  GramilU;  (1883,  24  Ch.  D.  30  Beav.  19  ;  30  L.  J.  Ch.  738. 

11,  19;  53  L.  J.  Ch.  8.  { p)  Frarte  v.   P.,  (184(5)    1  Do  O. 

(o)  (1806)   11   Ves.  4r.7  ;    and  s<>e  &  S.  12,  16.  and   17  ;  16  L.  J.  Ch. 

Cockroft    V.    Sutfiife,    (1856)   l    Jur.  1J3. 
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CUp.  VIII.    the  pamit.s  iu  niort^oginj,'  the  estate,  and  ujx)!!  tlu'  mort- 

*****•**•        gngro  attt'iujitinj^  u  sale  one  of  the  younger  children  gave 

raJ!^<"n..uv,.  notieo    to    til.'    imnhnser  not    to  complete,  stating  that   the 

which  h*.H  not  Q,„H,i,itiuent  was  a  fraud   upon  the  power,  hut  not  alleging 
bcvn acted OD ;      »»  .  i     i-,  ^   n 

any  fact  iu  support  of  this  assertion,  and  did  nut  follow  up 
the  notioe  by  any  jtroceeding,  it  was  held,  that  a  good  title 
was  shown,  and  that  the  notice  did  not  oblige  the  vendor  to 
render  any  further  explanations  (y). 

"Where,  however,  at  a  sale  hy  auction  hy  mortrragees  under 
their  power,  a  person  entitled  to  redeem  made  a  tender 
of  principal  and  interest,  which  was  refused,  and  the  sale 
proceed»'<l,  it  was  held  that  the  purchaser,  who  saw  the 
tender  made  ami  refus.Ml,  was  hound  to  make  further 
in<|uirv  (r). 


but  has  under 
Kpccial  rir- 
cuniHtanccH 
been  required 
to  jipivc  in 
f^tjuity  a  will 
already  t-Hta- 
blitihcd  by  a 
Tcrdict  at 
I>aw. 

Vendor  need 
not  Hisolow 
confidential 
communifa- 
tions. 


And  whore  a  will  had  been  executed  in  favour  of  {inter 
alins]  the  medical  man  and  solicitor  of  the  testator,  and  the 
heir-at-law  disjtuted  the  will  an<l  brought  an  ejectment,  but 
a  verdict  was  given  for  tlie  (hfendants,  it  was,  nevertheless, 
held  by  Lord  Cottenham,  that  a  purchaser  could  require  the 
devisees  to  file  a  bill  to  establish  the  will  against  the  heir  («). 

It  appears  that  the  purchaser  cannot  require  the  vendor  to 
disclose  confidential  communications  made  by  him  to  his 
solicitors  or  counsel,  or  cases  laid  before  coimscl  respecting 
the  property,  at  least  on  points  which  may  in  any  way  what- 
ever become  the  subject  of  litigation,  though  in  no  way 
apprehended,  even  where  the  same  were  made  and  prepared 
merely  on  behalf  of  the  vendor,  and  not  duiing  a  suit,  or 
during  a  dispute,  or  after  the  threat  of  a  suit  (/). 


(7)  Grrtn  v.  I'nh/ord,  (1859;  2 
BeaT.  70. 

(r)  Jenkittt  v.  Jonr*,  (1860)  2  Oif. 
99 ;  29  L.  J.  Ch.  493. 

(.)  Grore  t.  Btutard,  (184 ft,  2  Th. 
619  ;  17  L.  J.  Ch.  351  ;  but  the  will 
beinp  ci»tnbli«he<l.  I>ird  Truro  made 
him  pay  eost^  in  the  nuit  for  8pe<'ific 
performance  ;   1  D.  M.  k  (i.  *"'9  :  and 


Bee  M'CuUoch  V.  Grrpory,  (1855)  1  K. 
&  J.  286;  24  L.  J.  Ch.  246. 

(0  renrn  v.  /».,  (1846)  1  De  O,  & 
8.  12  ;  16  L.  J.  Cb.  153,  inf.  p.  906  ; 
and  »ee  further  as  to  confidential 
communications  ante  liirm  tiiotam, 
Marfarlan  v.  IMt,  (1872;  14  Eq.  580; 
41  L.  J.  Ch.  649;  and  Bray  bn 
Discovery,  368  tt  fq. 
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Where  the  title  is  derived  through  an  lieu-  who  took  pos-   Chap.  vni. 
session   upon  the  ground  of  the  assumed  invalidity  of  his  .^^^^^^^^  ^^ 
ancestor's  will,  which  professed  to  deal  with  the  estate,  a  miwt  produce 

...  -     .1  •!!  •^  Will  a*  IK-fn- 

purchaser  may  require  the  production  of  the  will  or  eviaenco  tive  evideuce 
of  its  contents  (^0  :  so,  on  a  sale  by  a  devisee  or  party  claim-  fj^f^-^^^''"''^ 
ing  under  him,  the  purchaser  may  require  the  production  of 
any  subsequent  will  (^r  codicil,  or  evidence  of  its  contents  (/). 
Wliat  the  rule  may  be  in  cases  where  a  will  is  known  to 
have  existed,  but  there  is  nothing  to  indicate  that  it  pur- 
ported to  alfect  the  property  in  question,  seems  to  be  more 
doubtful.  The  purchaser  would,  no  doubt,  be  entitled  to  .see 
either  the  original  or  the  best  evidence  of  its  contents  which 
the  vendor  had  the  means  of  supplying  (y)  ;  but  if  none  such 
could  be  procured,  and,  after  making  inquiries  on  the  subject, 
no  special  grounds  for  supposing  the  estate  to  be  affected  by 
the  will  were  found  to  exist,  the  purchaser,  it  is  conceived, 
would  be  obliged  to  take  the  title  {z). 

AVhere  codicils  are  referred  to,  but  not  abstracted,  on  the  ^^^}^  ^, 
alleged  jrround  that  they  do  not  affect  the  subject-matter  immaterial 

,  ,  111  •         J.I.  i       1       should  be 

of  the   contract,  the  purchaser-  should  require  them  to   be  produced, 
produced,  to  show  that  such  is  the  case. 

AVhere,  in  cases  not  coming  within  the  Conv.  Act,  1881,  "VSTll  of 

'  '^  surviving 

8.  30  (fl),  the  title  is  deduced  tlu-ough  trustees  or  moi-tgagees,  tru.«tceor 

.the  will  of  the  last  surviving  trustee  or  mortgagee,  though  not  Xouid  bT 

containing  any  specific  devise  of  trust  or  mortgage  estates,  produced. 

should  be  abstracted,  and  probate  or  office  copy  produced,  if 

it  contains  any  general  devise.     It  is  frequently  overlooked 

in  the  preparation  of  the  abstract,  that  a  mere  general  devise 

is  sufficient  to  pass  estates  vested  in  the  testator  as  trustee  or 

mortgagee,  unless  fi-om  the  fonn  of  the  limitations,  or  from 

(m)  S(rphn,3  V.  Gupp;/,  (1825)  2  S.  V.-C,  in  WrW  v.  Jifid,  (1843)  2  Ha. 

&S.  439;  6L.  J.  Ch.  1G4.  atp.  2G0:  12  L.  J.  N.  S.  Cb.  245,  249. 

(t)  So<^  and  consider,  lluwarth  v.  (a)  The  sectiou  docs  not  apply  to 

.S/Mi/A,  (1833)  0  Si.  161.  copyhold    or    customary    frt-.holds. 

(y)  See  Cooper  v.  iwirry,  (1841)   1  See  notes  to  the   neotion   in   Wol-^t. 

Hayes.  Couv.  573.  Conv.  and  S.  L.  Actjj :  and  cf.  L.  T. 

(c)  See  the   remarks  of   Wigram.  Act.  18'.»7.  »».  1. 

D.       VOL.  I.  ^  ^ 
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t'h*p.  VIII.    tho  puqwsos  to  which  tho  testator  has  devoted  the  property, 

L_ or  from   oilier  tlrcunistaiues,  an   intention  can  bo  inferred 

that  tru!<t  and  mortgage  estates  should  not  pass  {ft).  "What 
is  suflieieut  endenoo  of  such  an  intention  can,  in  many  cases, 
only  bo  ascertained  by  an  attentive  perusal  t)f  the  whole  will. 
It  appears  that  tlio  introduction  into  tho  devise  of  words  of 
severance  will  prevent  such  deviso  from  oporatiug  ujion  trust 
and  mortgage  estates  (c) . 

How  far  It  is  the  universal  practit.c,  where  a  descent  has  occurred 

Tt-ndor  bouud       ,.,.  .•■.  -ii^  ,  ^  •,    i 

to  furnwh  whicli  IS  not  rocited  in  a  deed  twenty  years  old,  to  require 
uito^tary.  proof  of  tlio  ancestor's  intestacy  as  respects  tho  property 
offered  for  sale,  even  though  no  trace  of  a  will  apjtears  on  tho 
title :  how  fax*  this  can  in  strictness  bo  insisted  on  (except  as 
respects  evidence  which  tho  vendor  may  have  in  his  own 
possession  or  power)  is  perhaps  doubtful :  tho  length  of  time 
which  may  be  considered  sufBcient  to  render  such  evidence 
unimportant  must  depend  upon  tlio  state  of  the  particular 
title  :  where  an  estate  has  been  repeatedly  sold  or  mortgaged, 
an  interval  of  thii'ty  or  forty  years  is  generally  considered 
satisfactory. 

Parchawr  ^  purchaser  is  not  entitled  to  copies  of  any  instruments 

cannot  rc«iiuro  *  .  . 

copies  of         which   are   produced  merely  to  negative  a  possibility,  and 
pnxiuced  as     whicli  hc  could  not  have  compelled  the  vendor  to  produce,  if 

evidence.  ^^^^Y  ^^^^  ^^^^  ^^^^^  ^^  ^^  pOSSCSsion  (//). 

Statutory  The  unsupported  statutory  declaration  of  tiio  vendor  as  to 

dcclfiration  of  i  •  i  i  t      i  •  i  • 

vcnd..r  when  a  matter  of  fact  material  to  the  title,  and  peculiarly  within 
his  own  knowledge,  though  very  often  accepted  in  practice, 
is  not  such  evidence  thereof  as  a  purchaser  is  bound  to 
accept  (f) ;  though  statutory  declarations  by  disinterested 
persons  form  in  many  cases  tho  only  evidence  available  to  the 
conveyancer,  and  may  be  sufficient  as  between  vendor  and 
purchaser,  such  declarations  except  in  cases  where  the  general 

(4)  1  Jarm.  5th  ed.  p.  617  et  uq.  (c)  lb.  p.  G19. 

(«/)  See  >up.  pp.  306,  309. 

(e)  /r.'.'.;i    V.  Ji'T.  (1839)  2  Bi^av.  17  :   S  L.  J.  Ch.  241. 
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rule  is  relaxed  by  reason  of  the  deaths  of  the  dedai-ants,  and   Chap  VII r. 

of  the  dc'chirations  being  in  respect  to  matters  of  pedigree,  

and  made  by  members  of  the  family,  or  being  against  the 
pecuniary  or  proprietary  interests  of  the  declarants,  are  not 
evidence  in  hostile  litigation  with  third  parties. 

The  want  of  evidence  of  matters  of  fact  (other  than  docu-  ^j'j,;'^\^.^!;['*^^ 
mentarv)   mav,  however,  bo  supplied  by  presumption ;  and  fact.s  may  bo 
the  rule  laid  down  in  Emery  v.  Grocock  (/),  as  to  a  purchaser  prt.,uiuption. 
being  bound  to  presume  whatever  a  judge  would   clearly 
direct  a  jury  to  presume,  applies  (it  is  conceived)  generally, 
though  not  universally  ((/),  to  questions  of  matters  of   fact 
between  vendor  and  purchaser  (//) . 

Thus,  where,  in  construing  an  ancient    deed,  a  question  Modem  a^agc 
arises  as  to  what  passed  by  the  terms  of  a  pai-ticukr  grant,  -wimt  passfd 

,      -  in-     uuikr  ainiont 

modern  usage  and  enjopnent  for  a  number  ot  years  is  grants, 
evidence  to  raise  a  presumption  that  the  same  com'se  was 
adopted  from  an  earlier  period;  and  so  to  prove  a  similar 
usage  and  enjo}Tnent  at  tlie  date  of  the  deed(/).  Evidence 
of  user  contrary  to  the  rights  of  the  pai'ties  under  a  deed 
cannot,  however,  be  accepted  to  vary  tho  terms  of  the  deed 
where  it  is  on  tho  face  of  it  clearly  free  from  ambiguity  (/). 

Where,  in  18Ul,  an  allotment  under  an  Inclosure  Act  was  rrcsumption 

'  '  of  idi-ntity  of 

made  to  A.  in  lieu  of  four  acres  of  common  field  land,  tho  parcels. 
'  Court,  in  1847,  assumed  in  the  absence  of  evidence  to  tho 
contrary,  that  tho  four  acres  formed  part  of  five  acres  and  a 

(/)  (1821)  G  Mad.  54  ;  sup.  p.  3C5.       Jfai/or  of  Sicatuea,  (1849)  3  Ex.  413  ; 

.  .  c     c        ,  ..1.    1  onn        ir-  ^  Bclftut  Bock  Act,  (1867)  1  I.  E. 
0/    SeoSug.l4thed.399;andr/(T/;ira  •'  'J,  ,yc,-ns  . 

.       ,>  „„  TTT   -r.     ^^.      r,  Eq.  128  :  Hcah/  v.   Thortte,  (18(0)  4 

V.  lionnor,    1835    33  W.  R.  CG4  :    54  ,     „        '    t      .n-       t,  it 

'^         '  I.   R.    C.   L.  4'Jo;   Brew  v.   Ilarfti, 

L.  J.  Ch.  617.  ^jj,..^  j^  J    j^    (.   L.  198;  and  see 

(/i)  See    Lnpham    v.    Tike,    Rolls,  Ji,x  v.  Osbourne,  (1803)  4  Ea.  327; 

1831;  ciU-d  in  Atkinson  ou  Market-  J.-G.  \.  Forster,  (1805)    10  Ves.  at 

able  Titles,  397.  p.  338 ;  BaUiffn,  ^c  of  Tackcsl'un/  v. 

(i)  See  Lord  JTaterpark  v.  Frnnelf,  Brickncll,  (1809)  2  Taun.   120;   Corp. 

(1859)  7  H.  L.  C.  650  ;  5  Jur.  N.  S.  of  Hastings  v.   hall,   (1874)    19  Eki. 

1135,  where  tho  question  was  as  to  558,  581  ;  22  "W.  R.  724  :  and  casca 

what    was    included    in     tho    terra  citc«l,  1  Taylor,  9th  ed.  791,  792. 
"village"    in  a   lease    granted    in  (A)  X.  £.  Ji.  Co.  v.  JIaftiiigi{Lord), 

1704  ;  and  eee  JDide  of  Beaufort  v.  1900.  A.  C.  260  ;  69  L.  J.  Ch.  616. 
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Chap.  VIII.   half  of  c"<»mmon  laud  comprised  in  ii  deed  dated  in  1784  (/), 

^^^'^-       ijut  the  vendor  wiis  lield    bound   to  make  inquiries  on  the 

subject,  and  to  iiroduec  the  best  evidence  in  liis  power  of  the 

five  acres  and  a  lialf  having  formed  the  only  commonable 

land  belonging  to  the  allottee  {ni). 

Of  idontitr  of  "NVhere  a  person,  wlioso  name  and  description  correspond 
witli  those  of  a  person  pronously  named  in  the  title,  deals 
with  tlie  property  in  a  manner  consistent  with  the  supposition 
of  the  two  being  identical,  such  identity  must,  in  the  ab.senco 
of  anv  reasonable  grounds  for  suspicion,  be  assumed  by  a 
purchaser :  this  doctrine  seems  to  be  supported  by  a  decision 
in  the  case  of  the  linn/r  Baron t/  (ii),  where  it  was  held 
sufficient  to  identify  A. — described  in  the  ancient  record,  as 
of  B. — with  a  person  named  A.  in  the  pedigree,  to  sliow 
aliumle  that  the  latter  hold  land  in  B. 

OfseLtin.  Sti^iin  may  be  presumed   from  facts  which  tend  to  show 

that  the  ancestor  or  testator  acted  as  if  he  were  the  o\\'ner 
of  the  premises,  e.fj.^  the  production  of  leases  which  be  has 
granted,  and  which  have  been  followed  by  possession  or 
payment  of  rent  (o) ;  or  of  a  grant  of  an  annuity  by  a 
person  in  possession,  and  which  states  that  A.  B.  is  the 
legal  owner  of  the  fee  (;>) ;  or  the  production  of  receipts  for 
rent  given  to  persons  who  are  proved  aliunde  {e.g.,  by  the 
production  of  land  tax  assessments,  entries  in  parochial  rate- 
}x)oks,  &c.),  to  have  been  in  the  occupation  of  the  premises ; 
or  by  the  declarations  of  such  occupiers  that  tlicy  held  of 
the  party  in  question  :  but  mere  personal  occupation,  though 

(0  Major  V.    Ifard,   {\M1)   '.  lla.  with  titho-coramutation  rent-charge, 

at  p.  604  :   12  Jur.  173.  Bee  Tithe  Act,  1S37,  h.  0. 

{«.)  S.  C,  12  Jur.  476.     And  seo  („j  ^-^^  jj^^,  ^,^  j,^.   ^^^ 

Garrard  f.  Tttek,  (1849)  8  C.  B.  at  p. 

218:  18  L.  J. C.  P.  3.38.  Aa  to  identity  '"'  ^     ria,k»ou     v.      Woodhounr, 

ofhind«ofocrl«.ia«ticalandcolleffintc  (•"«2)^T.  R.412,  u.  ■  3 Doug.  189; 

<x>rpon»tion..   hoo   Ecd.   Corp.   Act.  "''''''  "-  ^'^*'''  ^^^^^)  ^  ^f*^'  21*: 

1832  :  of  enfmnchi.s«l  oopyholdn,  ««,  ^^'''''""'  ^-  ^>''*"'  ('8*0)  0  M.  &  W. 

4  &  5  Vict.  c.  3.5,  n.  21  ;  nnd  1.^  &  IG  ^^'^ '•  ^  ^-  '^-  ^-  ^-  ^^-  ^^*  '  M*""** 

Vict.  c.  .51,  n.  24  :  both  rtpealc^i  by  l'  ''^""'^'^'  Tadcnuer  Brew.  Co.,  (1904) 

Copyhold  Act,  1891,  8.  100.  see  pro-  '"^  ^-  ^-  ^-  ''^'^' 
Tisi.ni  of  that  Act  generally  ;  and  (/»/  !>'>'  v-  Cnulihrrd,  (1837)  7  A^* 

M.    G1-C3  ;    and  of  landu  chnrgM  E.  23-5  ;  7  L.  .T.  >'.  S.  Q.  B.  52. 
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sufficiGiit   to  ruiho  a  prosuraption   of  title  iu  t-jectment  (7),    Chap.  viii. 
does  uot  appear  to  have  that  effect  as  Letweon  vendor  and  — — 


pui'chaser  (r).  In  tlie  case  of  a  lease  dated  in  18<i2,  operating 
at  common  law,  upon  ■which  was  the  usual  endorsement  of 
livery  of  seisin,  the  validity  of  the  livery  was  presumed  (v). 

Strips  of  waste  lyln^'-  Lcsiide  an  ancient  highway  or  a  As  rojpecu 
river  are,  together  with  the  s<»il  to  the  middle  of  the  way  wat?o." 
or  river,  presumed  to  hclong  to  the  owner  of  the  adjoining 
inclofod  lands  (/).  This  presumption,  however,  seems  to  arii^e 
only  as  between  such  owner  and  the  lord  of  the  manor, 
and  does  not  apply  as  between  pai-ties  deriving  title  through 
different  conveyances  from  a  former  OAMier  of  both  the 
inclosed  and  waste  land  (k)  ;  and,  even  as  against  the  lord 
of  the  manor,  though  it  is  not  essential  that  the  encroach- 
ment sliould  be  contiguous  to,  or  have  any  direct  com- 
munication with,  the  adjoining  enclosed  lands  (.?•),  yet  the 
presimiption  may  be  rebutted  by  the  circumstance  of  the 
strip  communicating  ^\itll  a  common  or  other  large  piece  of 
waste  (y),  or  by  the  fact  that  other  strips,  lying  along  the 
same  highway  but  not  necessarily  adjoining  the  /oci(>t  in 
guo{z),  are  held  adversel}'  to  the  landowner  (r/)  ;  nor  does 
the  presumption  arise  where  the  highway  is  modern,  as, 
c  (/.,  where  made  under  the  General  Inclosure  Act  (b),  nor  in 

(//)  Dm  v.  Prnfold,  (1838)  8  C.  &  487  ;   14  L.  J.  Q.  B.  7'.). 
P.  636.  {x)  Earl  of  Lisbiirn  v.  Bavi*,  (1866) 

(r)  Hub.  on  Ev.  131.    Sec,  on  this  L.  R.  1   C.  P.  259  ;    35  L.  J.  C.  P. 

subject,  Bulhy  v.  B.,    (1874)    9  Ch.  193;  and  am;?,  p.  182. 
739;  44  L.J.  Ch.  79;  and  1  Taylor,  (y)  Grose  v.  West,  (1816)   7  Tiiun. 

9th  ed.  lie,  444.  39  ;  Plumbhy  v.  Lock,  (1903)  67  J.  P. 

(*)  EccJ.  Cummm.  v.  Tieemrr,  1893,  237  ;   1  L.  G.  R.  54. 
1  Ch.  166,  172  ;  62  L.  J.  Ch.  119.  (--)  Dendtj   v.    Simpson,    (1856)    IS 

(/)   1  Jarm.  Conv.  4th  cd.  71,  and  C.  B.  831  ;    2  Jiir.  N.  S.  642,  in  the 

cases  there  cited ;  and,  in  particular,  Ex.  Cli. 

Lord  Tcnterden'a  judgment  in  Site!  (n)  iJof  v.  Hampson,  (1847)  4  C.  B. 

V.    i'rlV/.W^   (1817)    2    Stark.    403;  2i;7. 

.Sim;)so«  v.yvWy.  (lSr.0;8  C.  B.  N.  S.  (A)  R.  \.  Uot/uld,  (1835)   4  A.   & 

433  ;    atfd.  7  Jur.  N.  S.   1058;    and  E.  156  ;  li.  v.  Edmonton,  (1831)  1  M. 

see    MickUthuail    v.    Xrulai/   Jlnd.,,'  &   Rob.  24  ;    Jl.  v.  H'rujht,  (1832)    3 

Co.,  (1886)  33  Ch.  D.  133;  55  L.  T.  B.    &    Ad.    681;    and    see    Taylor, 

336;  and  see  Best  on  Ev.  9th  ed.  358.  9th  od.   113.      Seo  as  to  what  eri- 

(m)    White  V.  mU,  (1844)  6  Q.  B.  denre   -n-ill    rebut  the  presumption, 
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Aocn  tiono  to 
ripanau  loud. 


Clap.  VIII.    the  caso  of  laml  lUiTcly  intended  to  bo  dedicated  as  a  liigh- 

woy  («•).     AVhoro  undtr  earlier  Inclosuro  Acts  allotments  have 

boon  made  to  the  lord  and  to  commoners  in  sat itf action  of 
former  rights,  and  roads  set  out,  the  presumption  is  tliat  the 
soil  in  sufh  roads  passes  to  the  adjoining  allottees  (d).  Primd 
facicy  the  public  are  entitled  to  the  highway  between  the 
fences,  and  not  to  the  metalled  part  only  (<),  but  Buch 
presumption  may  bo  rebutted  by  the  surrounding  circum- 
stances ( /■) ;  the  presumption  does  not  apply  in  the  caso  of  a 
public  footpath  (f/). 

Accretions  to  riparian  property,  caused  by  tho  gradual 
action  of  tho  stream,  follow  in  title  tho  adjoining  land  (//) ; 
conversely,  land  gradually  encroached  upon  by  water  ceases 
to  belong  to  the  former  owner  (/),  and  tho  ndo  is  the  same 
whether  tlie  soil  of  tho  bed  of  tho  river  is  or  is  not  vested  in 
the  rii>arian  owners  {j). 

Bouiidaric«.         A  ditch  lying  on  one  side  of  a  hedge  or  bank  is  presumed 

doctrine  of  accretion  applies  where 
the  original  boundary,  such  as  a 
G-ft.  bank,  remains,  and  the  owner 
is  not  entitled  to  the  soil  to  tho 
middle  of  the  river. 

(•)  nc  Hull  4-  Selby  R.  Co.,  (1839) 
6  M.  &  W.  327.  An  exclusive  right 
of  fishery  in  a  stream  is  not  aflfccted 
by  its  gradual  deviation,  nor  docs 
the  owner  of  tho  land  encroached 
upon  acquire  any  ri^fht  of  fishery  by 
such  encroachment ;  Foster  v.  Jf'rit/ht, 
(1878)  4  C.  P.  D.  438 ;  49  L.  J.  C.  P. 
97.  But  such  a  right  of  fishery  will 
not  follow  the  waters  of  a  river  which 
has  not  di  viatctl  merely,  but  has  per- 
manently altered  its  channel ;  ilayor 
of  CailitU  V.  Graham,  (I8G&)  L.  R.  4 
Ex.  361  ;  38  L.  J.  Ex.  220 ;  and  see 
Miller  V.  Litllf,  ( 1878)  4  L.  R.  Ir.  302 ; 
Uindson  v,  Ashby,  tup.  See  also  inf. 
p.  428.  As  to  presumption  of  right 
to  use  an  artificial  watercourse,  see 
Jiaili/y.  Clark,  1902,  I  Ch.  649;  71 
L.  J.  Ch.  396. 

(j)  JJoidnoii  V.  Anhby,  1896,  2  Cb» 
1  :  65  L.  J.  Ch.  615. 


Grry  v.  Itedman,  (1875)  1  Q.  Ti.  D. 
161  ;  45  L.J.  Q.  B.  267. 

(f)  Leiyh  v.  Jack,  (1879)  5  Ex.  D. 
264,  273;  49  L.J.  Ex.  220. 

{d}  Httiffh  V.  If'eit,  1893,  2  Q.  B. 
19  ;  62  L.  J.  Q.  B.  532  ;  Xrarcrion 
V.  Prterboro  Rur.  Council,  1902,  1  Ch. 
567;  71  L.  J.  Ch.  378. 

(«)  B.  V.  United  Kiiif/dom  El. 
Tel.  Co.,  (1862)  31  L.  J.  M.  C.  166; 
Locke  King  v.  Woking  U.  J).  C, 
(1897)  77  L.  T.  790;  02  J.  P.  107. 

(/)  yeeld  V.  nendon  I'rh.  Li«t. 
Comteil,  (1899)  81  L.  T.  405;  03 
J.  P.  724  ;  Jiflmort  {Counte**  of)  v. 
Knit  Coal  Co.,  1901,  1  Ch.  873;  70 
L.  J.  Ch.  50;  JIarrcg  ▼.  Truro  Rur. 
Co.,  1903,  2  Ch.  638;  72  L.  J.  CTi. 
705;  ^.-O.T./Vrry,  1904, llr.R. 247. 

ig)  Ford  T.  Harrow  Crb.  Co.,  (1903) 
88  L.  T.  394  ;  07  J.  P.  248. 

(A)  Callis  on  Scwcm,  51  ;  and  Rex 
T.  Yarhorough,  (1824)  3  B.  &  C.  91  ; 
affd.  by  II.  L.  5  Bing.  103;  If'xthert 
v.  I'urebaM,  (18.S&)  CO  L.  T.  819; 
HindMon  v.  A-hhg,  1896.  2  Ch.  1  :  05 
L.   J.   Ch.    615,    qu.    whether    the 
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to  belong  to  tlio  O'ssTior  of  the  hedge  or  baiik,  and  the  hedge   Cliap.  VIII. 

or  bank- to  the  owner  of  the  euelosuro  on  -vvhoce  side  the  ditch  !_^ — 

is  not  f/.j  ;  but  wliere  there  is  a  ditch  on  both  sides  of  a  hedge, 

there  is  no  presumption  as  to  the  ownership  of  the  liedge  (/). 

In  the  case  of  a  dividing  Avail,  it  is  presumed  to  be  built  on  Party  walL:. 

the  properties  of  both  the  adjoining  owners  (i/i).     A  convey-  St^a^Jjorc. 

ance  of  laud  described  as  bounded  by  the  seashore  passes  the 

land  to  the  foreshore  {?)ifn). 

Seisin  being  once  proved,  or  presumed,  will  bo  presumed  to  Of  continu- 
have  continued  until  the  contrary  is  shown  (»). 

Intestacy  is  a  fact  which,  strictly  speaking,  does  not  admit  Of  intestacy, 
of  proof,  but  is  merely  matter  of  presumption :  letters  of 
administration  are,  in  the  absence  of  special  circumstances, 
received  by  conveyancers  as  sufficient  to  raise  the  presump- 
tion ;  so  is  a  will  or  probate  of  a  will  not  affecting  the  estate 
in  question,  nor  putting  the  heir  to  liis  election ;  and  where 
no  letters  of  administration  have  been  taken  out,  a  statutory 
declaration  that  no  vn.ll  can  be  found,  and  that  after  a  proper 
Bearch  has  been  made  at  tlie  Probate  Eegistry,  no  probate  can 
be  found.  And  now,  in  the  case  of  the  intestacy  of  a  person 
dying  after  1898  entitled  to  real  property,  s.  2  of  the  L.  T. 
Act,  1897,  makes  it  necessaiy  to  take  out  letters  of  adminis- 
tration before  a  sale  of  the  property. 

So,  it  will  be  presimied  that 'persons  who  have  acted  in  Of  official  ap- 
official   capacities  were    duly  appointed    thereto  (o),  though  P*^"^*™^°**- 

(/•)    Vouksv.mUtr,  {1810)  iTium.  io9  ;    lie  Stone  and  ILnlif,   1903,  2 

137  ;  Doe  V.  Pearse,/,  (1827)  7  B.  &  C.  K.  B.  463  ;  72  L.  J.  K.  B.  81G.     As 

304;  5  L.  J.  0.  S.  Q.  B.  310;  Gui/  to  notices  under  s.  90,  see  List  v, 

V.    TTnl,  (1808)   2  Scl.  N.  P.  12J4  ;  j'/iarp,  1897,  1  Ch.  260;    66  L.  J. 

MarahuU  v.  Taylor,  1895,  1  Ch.  641  ;  Ch.   175;    Ilobbs  v.   Giovtr,  1899,   1 

64  L.  J.Ch.416;  Ilenuikcry.Uouard,  Ch.  11  ;  68  L.  J.  Ch,  84. 

(1904)  90  L.  T.  167.  -       \    xr  ,i  n-  ,       ,        /,«a.x 

^         '  (mm)   Mrllor  v.    If  almtslty,  (1904) 

(/)  Guy  V.  West,  sup.  ..^  y^.  ^  ^^^ 

(»i)   Cuhitt  V.  rorter,  (1828)  8  B.  & 

C.  257;  0  L.  J.  O.  S.  K.  B.  306;  ^    ^'^^'"'^^"     ^-     ^"''"'"'^     ^^^^^) 

Watson  V.  Gray,  (18S0)    14    Ch.   D.  '^'  '^°^^^'  ^^-• 

192  ;    49   L.   J.   Ch.   243  ;   lloUand  (o)  See,  as  to  Inclosure  Commifi- 

V.    WaUcn,   (1894)    70    L.    T.    376  ;  sioners,   Casamajo,-  v.   Strode,   (1832) 

Taylor,     9th    cd.     113;     Ining    v.  5  Si.  87.  98  ;  (1833)2  M.  &  K.  70S;  as 

Turiihull,  1900,  2  Q.  B.  129;  09  L.  J.  t*^'  Churchwardens,  Ganvill  v.  Vtting, 

Q.  B.  593.     As  to  party  walls  in  the  (1«»'>)  9  Jiir.   1081;    as  to  Charity 

metropoli.s,  sec  London  Buildiug  Act,  Trustees,  A.-O.  v.  Lalton,  (1851)  13 

1894;   Drury  V.  Army  4- Xary  Stores,  Boav.    141  ;    20   L.  J.   Ch.    669;     1 

1896,  2  Q.  B.  271  ;    65  L.  J.  M.  C.  Taylor,  9th  od.  147. 
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Chjp.  \1II.    tlio  .•^tiii'iiicnts  of  8iuh  persons  to  that  cffoet  aro  not  of  them- 
wives  evideuo»  of  tii.'  fact. 


Of 

ii 


il.  ^ 


Prmamptiim 
iu  matti-nt  of 
i>«<«lik'Ti"c  — nf 
leKitiiiiarj  of 
cbiM  bom  in 
wedlock. 


How 
rebutted. 


So,  tlio  stiitutiiy  I'lvsiinijifion  that  llio  poreon  last  ontitled 

to  land  was  the  piircha.ser,  and  tho  stock  of  descent  under  the 

'''  Inheritance  Act,  1H.'J3,  will  h«»ld  good  as  between  vendor  and 

jumhaser,  it    has   heen   observed  (;^) ,  lliat  tho  pre8unii)tion 

cannot  safi-ly  bo  relied  on  by  tho  conveyancer,  because  it 

might,  after  completion,  bo  shown  in  litigatin^^  tho  title  that 

such  owner  had  not  jnirchased  but  inhoritod  the  land,  and 

that  the  vendor,  though  the  heir  of  the  immediate,  was  not 

the  heir  of  the  more  remote  ancestor :  this  is  true ;  but  in 

cirn/  case  of  pn. sumption  thoro  is  a  risk  of  tho  conclusion 

being  shown  to  bo  unfounded.     Until   some   proof  to  the 

contrary  is  adduced,  a  vendor   iu;iy  rely  on  the  statutory 

presumption,  without  any  obligation  to  produce  afhrmative 

evidence  in  his  possession ;  though  ho  is  bound  to  disclose 

matters  within  his  own  knowledge  which  tend  to  rebut  the 

presumption  (*/). 

It  is  a  general  presumption  of  law,  that  a  child  bom  iu 
wedlock,  even  a  day  after  the  man-iage  (/•),  is  the  child  of  the 
husband:  and  this,  though  the  parties  have  separated  by 
voluntar}'  agreement  (.v),  and  the  wife  is  living  in  adultery  {t) ; 
but  tho  presumption  does  not  arise  in  the  case  of  a  child  bom 
after  an  interval,  exceeding  tho  usual  period  of  gestation, 
since  the  date  of  a  divorce  a  memd  ct  thoro,  or  query  since 
tho  commencement  of  the  proceedings  in  Court  {u).  The 
ordinary  presumption  is  not  to  be  rebutted  by  ciicumstances 


(p)  Hub.  onEv.  p.  121. 

(V)  Dorlintf  V.  Claydon,  (1863)  1 
H.  it  M.  402. 

(r)  See  Co.  Litt.  244  a. 

(*)  Partth  of  St.  Grorg(  v.  St.  Mar- 
garet, (1706)  1  Salk.  123;  1  Taylor, 
9th  cd.  101. 

(/)  Bury  V.  PhiUpot,  (1834)  2  M.  & 
K.  349;  3  L.  J.  N.  S.  Ch.  119; 
Morris  y.  Dnrirt,  (1837)   5  C.  &  F. 


163;  1  Jur.  911;  llargrnrc  v.  H., 
(1816)  9  Bcav.  hb^t :  15  L.  J.  Ch.  280  ; 
Jl.  V.  The  Inhabitant*  of  Mannjicld, 
(1841)  1  Q.  B.  444;  10  L.J.  N.  S. 
Q.  B.  188;  Gordon  v.  G.  and  Gran- 
tille  Gordon,  1903,  V.  141  ;  72  L.  J. 
r.  33. 

(m)  Parith  of  St.  George  v.  St.  Mar- 
garet, sup.;  Ilctherington  v. II.,  (1887) 
12P.  D.  112;  56L.J.  P.  D.  iA.  78; 
consider  £cam  y.  £.,  1904,  P.  274. 
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which   create   only  donU   and   suspicion;    but   it   may  be   CLap.^vni. 

removed  by  proper  and  sufUcient  evidence,  sliowing  that  the  

husband  was,  1st,  incompetent ;  2ndly,  entirely  absent  at  the 
peri(jd  during  which  the  child  must  in  the  coui-se  of  nature 
have  been  begotten  ;  or  .irdly,  only  present  under  such  cir- 
cumstances as  afford  clear  and  satisfactory  proof  that  there 
was  no  sexnal  intercourse  (j-)  :  and  it  also  seems  that  where 
the  interview  between  the  hu.sband  and  wife  has  not  been 
Buch  as  to  raise  an  irresistible  presumption  of  the  fact  of 
sexual  intercourse,  the  subsequent  conduct  of  the  parties  may 
be  referred  to  for  the  puq^ose  of  establishing  the  fact  of  non- 
intercourse ;  e.f/.,  the  circumstance  that  the  wife  who  was 
living  in  adultery  concealed  the  birth  of  the  child,  that  the 
husband  acted  up  to  his  death  as  if  no  such  child  were  in 
existence,  and  that  the  adulterer  aided  in  concealing  the  birth 
and  subsequently  reared  and  educated  the  child  and  left  it 
all  his  property  by  his  will  (//) . 

The  evidence  and  declarations  of  the  husband  and  wife  Declaration 
are  inadmissible  for  the  purpose  of  establishing  the  fact  of  and  wife, 
non-intercourse  after  marriage  (z)  ;  but  the  evidence  of  the  J^^Jj,le. 

(j-)  Lord  Langdale  in  JIflr^>flir  V.  L.  ,J.   Ch.   842.      And  see   on  tho 

If.,  sup.,  puts  another  case,  viz.,  that  general  subjeet,  Batihunj  recratte case, 

of  "the  entire  absence  of  the  hus-  (1811)  1  S  &  S.  153;  Morris  w  Darin, 

band,   so  as  to  have  no  intercourse  (1837)  5  G.   &  F.   l!G2  ;   1   Jur.  911  ; 

or  comniunication  of  any  kind  with  Hub.  on  Ev.  p.  393  et  seq.  ;  Soi/e  and 

"the  mother":    but    this   seems   to  Seh  Barony,  sup.  ;  Hau-fti  v.  Drar^er, 

be  an  unnecessary  extension  of  tho  (1883)  23  Ch.  D.  173  ;  52  L.  J.  Ch. 

above-stated  second  proposition;  and  449. 

see    AyU'fford    Fccray,;     (1885)    11  (,-)  See    Hub.    on   Ev.  382,  383; 

A.  C.  1.  Taylor,  9th  ed.  621  ;  and  see  6  CI.  k 

{y)  Morris  v.  D<nie»,{\mi)  bC.Sc  F.    221;    R.    v.    Soiirton,    (1836)    5 

F.  163  ;  1  Jur.  911  ;  Snye  and  S>!f  A.   &  E.   180;  5  L.  J.  N.  S.  M.  C. 

/?ff»-o;(y,  (1848)  1  H.  L.  C.  507  ;  and  100;    Atchley    v.    Spriyg,   (1864)  33 

see  Bury  v.  Thillpot,  (1834)  2  M.  &  K.  L.  J.  Ch.  345  ;  12  W.  R.  364  ;  and 

349  ;  3  L.  J.  N.  S.  Ch.  119  ;   Clarke  see  ralchrtt  v.  Holyate,  (1851)  15  Jur. 

V.  Mayniird,  (1822)  6  Mad.  364  ;  Re  308  ;   16  L.  T.  (O.  S.)  297  ;  also //a c- 

Sinclay,  (1853)  17  Beav.  523;  Leyge  grave  v.  II.,  (1846)  2  C.  &  K.   701. 

V.  Edmonds,  (1856)  25  L.  J.  Ch.  125;  But    the   rule  does   not  render  in- 

4  W.  R.  71 ;  rioicen  v.  Bossry,  (18G2)  admissible  letters  or  other  documents 

2  Dr.  &   S.   145  ;  Bonvile  v.  A.-G.,  in  whirh  such  declarations  are  con- 

(1887)    12   r.    D.    177;    Bumaby  v.  taininl ;    Aylc*ford  Peerage,  (1885)  11 

Baillie,   (18S9)   42  Ch.    D.    282;    68  A.C.I. 
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Chap.  VTII.    hu>l»and  is  nJniissiblo  to  show  that  ho  did  not  havo  connexion 
witli  his  wife  befoiv  nmiringo  (a). 


"Wlioro  evidonco   oi  ninrriago  cannot    ho    procured,   tho 
dofiiioncy  mny  ho  supplied  hy  presumptions,  nri.sinp  eitlicr 
from  coliahitation    pre-coded  by  tho  usual   preliminaries  of 
marriage,  or  by  tlio  conduct  and  bohaviom-  of  the  parties 
during  cohabitation,  and  by  tho  general  reputation  of  the  fact 
of  marriage  {f>)  ;  for  instance,  in  tho  cases  of  tlio  HoHcommon 
Emldom  and  Stojhnl  Baron  1/  (r),  tho  execution  of  marriage 
articles,  and  tho  grant  of  a  Eoyal  licence  to  the  intended 
husband   to   marry  his   brother's   widow,  were  respectively 
admitted  as  raising  a  presumption  that  the  subsequent  co- 
habitations  had   been   preceded  by   marriage :  in  tho  case 
of  tho  Sayc  ami  Sch  Barony  (rf),  the  fact  of  the  cohabiting 
parties   having  visited  with   families  of  respectability   was 
successfully  relied  on  as  raising  a  presumption  of  marriage  : 
in  Lonf  Orliiltrcc's  case  {r),   the   baptism   of   a   child   as   if 
legitimate  was  held  to  raise  a  like  presumption :  but  where, 
as  in  Scotland,  mere  consent  will  constitute  marriage,  coha- 
bitation, if  in  the  beginning  illicit,  will  continue  to  bear  that 
character,  unless  it  bo  clearly  changed  by  tho  parties  (/) : 
and  in  the  Slircmhury  Peerage  case  (r/),  where  it  was  necessary 
to  prove  a  marriage  between  "W.  T.  and  M.  D.,  and,  in  the 
absence  of  a  certificate,  tho  will  of  M.  D.'s  uncle  was  pro- 
duced in  these  words,  "  All  this  I  give  to  my  nephew  W.  T.," 
the  production  of  the  Act  book   from  Doctors'   Commons 
granting   administration   to   "  W.  T.,   nephew,  minor,  and 
legatee,"  was  held  sufficient  to  jaise  a  presumption  of  mar- 
riage between  W.  T.  and  U.  D.     Where  an  intestate  was 
alleged  to  be  illegitimate,  an  extract  from  a  certificate  in  the 

(tf)    Tbu.ri:    i,f,^^r,    l<»03,    A.    (.".  and  sto,  iu  ejectment,  Doe  y.  Grazt- 

395;  72  L.  J.  K.  B.  021.  brook;  (1813)  4  Q.  B.  40C. 

(4)  JU  X*xon,  (1856    2  Jur.  N.  8.  {d    Citwl.  Hub.  on  Ev.  p.  247. 

970;  litJfurnll.  (1892)  :'.r,  S.l.  J.  :v>H,  (.)  IIul,.  on  Ev.  249. 

and  ca«e«  there  cited,  ami  in  Taylor,  (/)  I.opMl.^  v,   GrUr»on,  (1848)  1 

9th    ed.    149;    Rt    Sh^phnrd,    1904,  U.  L.  C.  498,  606:  but  seo  Taylor, 

1  Ch.  450  ;  73  L.  J.  CTi.  401.  9th  ed.  149. 

(<■)  Cited,    Hub.   on  Er.  p.  237;  (y)  (1858)  7  II.  L.  C.  1. 
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Scotch   form  of   his   brother's  marriage    containing   a   full   Chap.^\'lII. 

description  of   the   parents  was  held  suffieient  evidence  of  

legitimacy  for  the  purpose  of  gi-anting  letters  of  adminis- 
tration (/i). 

Decisions,  on  such  points,  in  Peerage  claims,  are  of  higher 
authority  between  vendor  and  purchaser  than  simikr 
decisions,  even  by  the  Ilouse  of  Lords,  in  adverse  claims  to 
property;  inasmuch  as,  the  claimant  of  a  Peerage,  like  a 
vendor,  is  required  to  show  not  merely  a  better  title  relatively 
to  some  other,  but  to  show  that  the  title  is  absolutely  and 
exclusively  in  himself  (/). 

The  mere    factnm  of  marriage   being   proved,  the    Law  rrcsumi.tion 

.    ^    .       f  (V    ,1  •  L  as  t>)  validity 

raises  every  possible  presmuptiou  in  favour  oi  the  existence  ^.f  marria-c, 
of  circumstances  essential  to  its  validity  (/)  ;  but  the  Court  }J;^^'p;^';.^^, 
will  not  presume  a  marriage  according  to  the  hx  loci  between 
persons  living  in  the  midst  of  an  uncivilized  community,  unless 
first  satisfied  with  the  evidence  as  to  the  laAvs  and  customs  of 
the  natives  in  that  respect  (/).  Such  a  mamage  must  be 
formed  on  the  basis  of  marriages  recognized  throughout 
Chi-istendom,  and  bo  in  essence  the  voluntary  union  for  life 
of  one  man  and  one  woman  to  the  exclusion  of  all  otliers  {rn). 

By  the  Leo:itimaey  Declaration  Act,  1858  («),  any  natural  As  to  tho 

i'ii.ii       Legitimacy 

bom  subject  of  tho  King,  or  any  person  whose  right  to  be  Declaration 

Act,  1858. 

-     (A)    Wujhy  V.  Solicitor  to  ihc  Trca-  (1853)    2    E.   &  B.  809  :    23    L.  J. 

sury,  1902,  T.  233;  71  L.  J.  P.  115;  M.  C.  1. 

and    sec  B.   v.   Limhan,   (1902)    CG  {J)  Armiiage  v.  A.,   (186C)  3  Eq. 

J.  P.  605,  case  of  evidence  of  former  343;  Re  Bcthetl,  (1888)  38  Ch.  D.  220; 

marriage  in  prosecution  for  bigamy.  Biiiiklffj v.  A.-O.,  (1890)  15  P. D.  7G  ; 

(i)  See  Hub.  on  Ev.  G3.  and  sec  further  on  this  subject,  and 

(A)  Piers  v.  P.,  (1849)  2  H.  L.  C.  as  to  marriages  entitled  to  the  privi- 

331;   13  Jur.    5G9 ;  Ditmoiicd  v.  P.,  lege  of  necessity.  Ending  v.  Smith, 

(1852)  13  Ir.  Eq.  R.  atp.97  ;  Jfarri.'^on  (1821)  2  Hag.  Consist.  371  ;  Bright's 

V.  Corp.  of  Southampton,  (1853)  4  D.M.  II.  &  W.  vol.  2,  41S  ft  xfq. 

&  G.  137;  22  L.  J.  Ch.  722  ;  Taylor,  (/«)  ii''  P<-l/i,ll,  »np. 

9th  cd.    149;    Pe   Thonn  v.  A.-G.,  («)  Extended  to  Ireland  by  31  &  32 

(1876)  1  A.  C.  68G  ;  3  Rett.  (H.  L.)  Vict.  c.  20;  and  further  as  to  suits 

28  ;  Sa*trij  v.  Sembccutty,  (183li  G  A.  to  perpetuate  testimony,  see  Ann.  Pr. 

C.  3G4 ;  50  L.J.  P.  C.  28 ;  UeShephard,  R.  S.  C.  1883,  Ord.  XXXVII.  rr.  35 

1904, 1  Ch.45G  ;  73  L.  J.  Ch.  401 ;  and  —38  ;    Writ  v.  Suckrilff,  1903,  2  Ch. 

see  us  to  consent,  Jie  iSirch,  (1853)  17  378  ;  72  L  J.  Cli.  649  ;  ace  also  Er«HM 

Beav.  35S  ;  P.  v.  St.  ^[,lr^J  Mngdahn,  v.  K.,  1904,  P.  274. 
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Chap.  nil.    dtN^motl  a  natural  bom  subject,  tlepenJa  vliolh-  or  in  part 

i-1 —  on  his  lo<ritiiim<j,  or  on  tlio  vali<li(>'  of  a  marriage,  being 

doniifili'd  in  Knglnnd  or  Irelan<l,  or  claiming  any  real  or 
personal  estate  in  Kngland,  may  petition  tli(>  Probate  Division 
t»f  the  High  Comt  for  a  decree  declaring  that  lie  is  the  legiti- 
mate cliild  of  his  parents  ;  or  that  the  niarriagf  of  his  father 
and  mother  or  of  his  grandfather  and  gi-andmother  was  a 
valid  marriage  ;  or  that  his  own  marriage  was  or  is  valid ; 
and  power  is  given  to  the  Court  to  determine  the  question  of 
legitimacy,  or  of  the  validity  of  any  .'jucIi  marriage  ;  but  its 
decree  is  not  to  prejudice  the  rights  of  persons  who  are  not 
cited,  or  to  have  a  valid  effect  if  obtained  by  fraud  or 
collusion. 


rmtamption 
of  dcith — an 
bftwwn 
vendor  and 
purchaser ; 


•«  between 
adTeme 
rIaimanUi  to 
pnj|>crty. 


As  between  vendor  and  i»urchasor,  no  presumption  of 
death  arises  from  the  mere  fact  of  a  person  having  been 
unheard  of  for  seven  years  (o)  ;  nor  can  any  precise  period 
be  fixed  which  will  raise  such  a  presumption ;  but  every  case 
must  depend  upon  its  own  jiarticular  circumstances.  For 
instance,  in  a  case  like  that  of  the  President  steam  vessel, 
never  heard  of  after  setting  out  to  cross  the  Atlantic,  at  the 
end  of  seven  years  the  death  of  all  parties  on  board  might 
probably,  even  as  between  vendor  and  purchaser,  be  pre- 
sumed ( p) ;  while  a  very  nmcli  longer  period  might  bo 
necessarA-  between  vendor  and  pureliaser  in  the  case  of  a 
vessel  sui>i>osed  to  have  been  lost  in  navigating  an  ocean, 
thickly  studded  with  islands,  like  parts  of  the  Pacific. 

Tliere  have  been  many  decisions  upon  the  above  point  as 
between  adverse  claimants  to  property:  for  iii.stance,  the 
obsenco  beyond  seas  of  a  mortgagor  for  tliirty  years  without 
being  heard  of,  was  held  sullicient  to  entitle  tlie  heir  to 
redeem  (7)  ;  between  parties  claiming  under  a  will,  the  death 

(o)  Hub.  on  Ev.  178;  1  Taylor, 
9th  cd.  170  el  uq.  As  to  eridcnco 
of  sufficient  inqoirj,  »e«  Dot  v. 
AndrtK$,  (1850)  16  Q.  B.  75C.  As 
to  the  presumption  of  death  after 
seven    years    in    Scotland,   see    the 


Presumption  of  Life  (Scotland)  Act, 
1891,  M.  1,  7. 

(p)  See  Stllick  v.  7?.-f,rA,  CI 841)  1 
Y.  &  C.  C.  C.  117:  11  L.  J.  N.  8. 
Ch.  41. 

(y)  Ma»ten  v.  Cookioii,  (1734)  2  Eq. 
Ca.  Ab.  in,  pi.  14. 
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of  the  legatee  has  been  presumed  from  absence  in  America   Clmp.  Vlii. 

St*ct  G 

■without  tidings  or  reply  made  to  advertisements  for  twenty-  — — 


two  years  (/•)  ;  in  Cnflilicrt  v.  Piirrivr  (s),  where  a  fund  was 
set  apart  to  answer  an  annuity  to  a  native  woman  in  India, 
of  whom  nothing  had  been  heard  since  1815,  Lord 
Cottenham,  in  18'j7,  ordered  payment  of  the  princiiial  to 
the  party  entitled  subject  to  the  annuity,  without  rci|uiriug 
any  security  to  refund  {t) ;  so,  in  Doickij  v.  Win  field  (//),  (an 
administration  suit,)  the  death  of  a  legatee  was  presumed 
Mho,  when  of  the  ago  of  seventeen,  had  deserted  his  .ship 
at  one  of  the  Sandwieh  Islands,  and  had  not  been  heard  of 
for  twelve  years :  and  in  another  ease  payment  out  of  Court 
was  ordered  of  a  sum  of  money  to  the  administrators  of 
a  person  who  had  gone  to  America  and  had  not  been  heard 
of  for  seven  years  (./•)  :  but  the  Com-t  will  require  evidence  of 
all  practicable  inquiiy  having  been  made  (//) :  and  has  refused 
to  act  on  the  common  presumption  {i/y)  when  circumstances 
rendered  it  improbable  that  the  absentee,  if  alive,  Avould  have 
communicated  with  his  friends  {z). 

The  value  of  the  non-receipt  of  intelligence  of  a  person  Non-reoeipt 
who  has  gone  abroad,  and  has  not  been  heard  of  for  several  raising  i^*^ 
years,  and   who  cannot   be  presumed  to   have  perished  by  ""option  of 
some  casuidty,  such  as  the  foundering  of  a  vessel  on  wliich  he 
is  known  to  have  been  a  passenger,  must  depend  upon  the 
-special   circumstances   of   each   case;    e.g.^  the   duration   of 
his  absence,  and  whether  it  can  be  satisfactorily  explained 
or  not,  the  nature  of  the  last  communication  received,  and 
whether  the  previous  communications  were  frequent  or  in- 

{)•)  Rmt  V.  Biikn;  (1837)  8  Si.4J3.  I.  K.  Eq.  235  ;    lie  J}nij<imiii,   1902, 

(.«)  (1847)  2  rh.  199.  1  Ch.  723  :  71  L.  J.  Ch.  319. 

(0  (1847)  2  Ph.  see  p.  200.  (y)  Jie   Creed,   (1852)    1   Dr.   235; 

(»/)  (1844)  14  Si.  277;   8  Jur.  972;  boo  Jie  Zif/ortCa  T>:,  (18.53)   17  Jur. 

and  see  Ifatton  v.  Eiif/laml,  (1844)  14  570. 
Si.  28 ;  2  L.  T.  (0.  S.)  455.  (yy)  It  i.s  not  the  practice  of  the 

(x)  Diinnmure  v.  Bouhhrnon,  (1841)  Probate  Division  to  presume  deatli  ; 

6   Jur.    958  ;    ami    seo    WhitLu-   v.  see  lie  Jackson,  (190J)  87  L.  T.  747. 
Dihcorth,    (1854)   2   S.    &   G.   35  ;    2  {•)  liowden   v.  lln„lrn>on,  (1854)   2 

W.    R.     150,    in    which,    however,  Sm.  &  G.  360  ;  see /^^-J/i/^/ia/;*,  (1852) 

there   were    special    circumstjinces  ;  15  Bear.  507  ;  and  .VidMyv.  Wa/*A, 

seo  also   Jir    Webb's    F»(.,   (1871)   5  (1872)  C  I.  R.  C.  L.  314. 
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Chap.  VIII.    tomiittent,  tlio  station  in  lifi*  of  tho  missing  person,  and  tlio 

'■ —  dogroo  of  rc'liitionsliii»  or  intinmoy  subsisting  between  him 

and  tlio  persons  with  whom  ho  was  in  tho  habit  of  corre- 
Bponding.  In  many  cases  tlie  mere  non-receipt  of  tidings 
for  a  period  of  seven  years  is  wholly  insufficient  to  raise  tho 
presumption  ;  and  in  all  cases  the  evidence  of  those  who  are 
interested  in  proving  the  fact  of  death  must  be  received  with 
hesitation. 

Proofofdeath      By  the  IS  &  19  Charles  II.  (c)  (Ruff.  19,  Cli.  II.)  c.  6, 

of  rrj/MI  que  n     -e  p  T P 

rtr.  B.  J,  if  a  i)ersf>n   for  who.«:o  life  an  estate  is  granted  goes 

abroad,  and  there  is  no  sufficient  evidence  that  he  is  alive,  the 
judge,  in  any  action  commenced  for  tho  recovery  of  the  lands 
by  the  lessors  or  reversioners  («),  shall  direct  tho  jury  to  give 
tlieir  verdict  as  if  the  person  remaining  abroad  were  dead : 

Production  ..f  and  by  tht.'  <»  Anne,  c.  72  (Huff.  c.  is),  s.  1,  a  reversioner  or 
remamdennan  may,  by  proceedings  in  Chancery,  procure  the 
production  of  tenant  for  life  or  cent  id  que  vie  (h). 

As  respects  the  time  of  death,  tho  presumption,  in  cases  of 
adverse  claims  to  property,  used  to  be  that  the  absentee  died 
at  the  end  of  the  first  seven  years  after  he  was  last  heard  of ; 
unless  there  were  si>ecial  circumstances  for  raising  a  presump- 
tion, tantamount  to  proof,  of  death  at  an  earlier  i>eriod  (c)  ; 
tho  later  authorities  ('/),  however,  in  effect  lay  down,  first, 


Prt-sumption 
an  to  time  of 
dratb. 


(r)  Sec  Best  on  Ev.  'Jtli  c-d.  344. 

(a)  This  han  been  held  to  indudo 
remaindermen. 

(b)  As  to  mode  of  procedure,  sec 
Dan.  C.  P.  7th  ed.  1887;  and  Jle 
Owen,  (1878)  10  Ch.  D.  166  ;  48 
L.  J.  Ch.  248;  JU  Steren*,  (1886) 
31  Ch.  D.  320  ;  65  L.  J.  Ch.  433  ; 
Rt  Pople,  (1889;  40  Ch.  D,  589;  68 
L.  J.  Ch.  372. 

(r)  8eo  U'ebtffrr.  Dirrhmorr,  (180?) 

13  Vcfl.  362  :  Re  I.iift^rd't  Tr.,  (1853) 
17  Jur.  670  :  SilU(k  v.  Jiooth,  (If*  11) 
1  1.  &  C.  C.  C.  117  ;  Oiiiiiianrt/  v. 
StiUcfll,  (1856)  23  Boav.  32h  ;  2  Jur. 
N.  8.  108.5;  Re Corbuihlnj  $  J;-.,  (1880) 

14  Ch.  D.  846;    49  L.J.  Ch.  266; 


Hickman  v.  Upmll,  (1876)  4  Ch.  D. 
114;  40  L.  J.  Ch.  245  ;  Lo>iU>j  v. 
Jl'ifiJJeU,  (1844)  14  Si.  277;  8  Jur. 
972  ;  Ciilhbrrt  t.  Punier,  (1847)  2 
Ph.  199:  GriAsall  v.  Sle//ox,  (1846) 
9  Jur.  890 ;  Jfilcock  v.  Purchate,  %h. 
not«. 

(rf)  Doe  Y.XtiHnn,  (1833)  5  B.  &  Ad. 
86;  Xepean  t.  Doe  d.  Knight,  (1837) 
2  M.  &  W.  894,  912  ;  Lamb  v.  Orion, 
(1859)  6  Jur.  N.  S.  61  ;  29  L.  J.  Ch. 
286;  Dunn  v.  Snotcdm,  (18G2)  2  Dr. 
&  S.  201  ;  32  L.  J.  Ch.  104  ;  Thoma* 
V.  T.,  (1864)  2  Dr.  &  S.  298  ;  R« 
Phtnc'i  Tr.,  (1870)  5  Ch.  139  ;  39 
L.  J.  Ch.  316  ;  Re  Leut*'  Tr.,  (1871^ 
6  Ch.  356  :  40  L.  J.  Ch.  602  ;  Pcnnt- 
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that  tliough  a  person  who  has  not  been  heard  of  for  seven   Cliap.  vm. 
3'ear3  is  presumed  to  be  dead,  yet,  in  the  absence  of  special  — — 


eireumstauces,  there  is  no  presumption  from  that  fact  as  to 
the  particuhir  jicriod  at  which  he  died ;  secondly,  that  a 
person,  alive  at  a  certain  period  of  time,  is  to  be  presumed  to 
be  alive  at  the  expiration  of  any  reasonable  peri'^d  after- 
wards ;  and  thirdly,  that  the  onus  of  proving  death  at  any 
particular  period  within  the  seven  years  lies  with  the  party 
alleging  death  at  such  particular  period  {c). 

Presumiitions,  however,  such   as   are   above   referred   to,  Rules  upon, 
would  not  necessarily  bo  made  as  between  vendor  and  pur-  adverse 
chaser  (./") ;  and  the  above  eases  must  bo  considered  as  guides,  how"far*a'  U- 
rather  than  as  authorities,  for  the  conveyancer.     The   old  cable  a.-? 

•  •  between 

presumption  of  death  from  absence,  is,  owing  to  the  increased  vendur  and 
facilities  of  travelling,  becoming  daily  more  untenable  (y).  P"^*- *'*'*^''"' 
In  one  case,  after  absence  and  silence  for  nineteen  years,  the 
Court  refused  to  presume  death  when  the  circumstances 
rendered  it  improbable  that  the  party,  if  alive,  would  have 
communicated  with  her  friends  (//).  The  notorious  litigation 
in  respect  to  the  Tichbornc  estates  is  suggestive  of  the  diffi- 
culties which  may  affect  a  title  which  depends  upon  mere 
presumptive  evidence  of  death. 

There  is  no  presumption  of  law  arising  fi-om  age  or  sex  as  resumption 
to   siu'vivorship    among  persons  who   perish   by   the   same  vivorshJp. 
casualty ;  nor,  on  the  other  hand,  is  there  any  presumption 

fatJier  v.   P.,    (1872)   6    I.   R.   Eq.  expiration  of  the  seven  years ;   but 

171;  lie  Modes,  (1887)   36   Ch.  D.  tbia  decision  was  overruled  (see  5  Ch. 

686;  rrudoitial  Ass.  Co.  y.  Edviotuh,  n^,  n.),  on  the  ground  (now  the 

(1877)    2    A.    C.    187,    509,   whore  weU-settled  rule)  that  the  time  of 

Lord     Blackburn     said     that     iu-  j^ath   is  a   matter    for    affirmative 

quiry  and  search   should  be   made  proof.     See  cases  cited  m  last  note, 

among  those  who,  if  he  were  alive,  i  f\  a      e        i.*i.    i    ^o          i 

111     1-1    1     *     v           ri-          7.  (/    SeoSug.  Hthed.  4S;aud«M/>. 

would  bo  likclj  to  hear  of  him;    lie  "ic^ 

Connor,  (1892)  29  L.  R.  Ir.  201 ;  Re       ^' 

Benjamin,  1902,  1  Ch.  723;  71  L.  J.  ^'^  ^^   "'"'*""  "•  £'¥<"»''>  (1841) 

(jIj   319  H   Si.  28;    2   L.  T.   (O.   S.)   455; 

(r)  See  Re  Bcuham's  Tr.,  (1SG7)  4  ^^'•"""'">!7   v.    Spins,    (1847)    15    Si. 

Eq.   416,  419;    36   L.  J.  Ch.   602.  ^^^ '•   ^  J"r.  294. 

Malin.M,  V.-C,  licld  the  presumption  iK   Jhtcden  v.  Hcndrrson,  (1854)  2 

of    death  does  not  Knm  until  the  Sm.  &  G.  360. 
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VIII.    tlmt  tlu'V  all  *liwl  at  the  sanio  moment.     Tho  quest  ion  is  one 


t.  fl. 


nit-n-ly  <tf  fuet,  tU-pendin;^  entirely  upon  tho  evidence  ;  and 
if  no  ovidi'nco  on  the  j>oint  can  be  adduced,  tho  law  treuta  the 
matter  as  incapaldo  of  being  determined  (»"). 

PrmumpUon         Failure  of  issue  is  a  negative  fact  of  which  no  evidence, 
\m,uc.  strictly  8iH>aking,  is  capable  of  being  givtn  :  all  that  can  be 

done  is  to  prove  facts  which  raise  a  presumption  of  the  want 
of  issm> :  this  proof,  it  hjis  been  8tate<l  (/.),  may  consist 
*'  either  of  tho  testimony  of  living  witnesses  having  the 
means  of  knowledge  (/),  the  declarations  of  deceased  rela- 
tives, or  family  reputation  otherwise  established,"  and  which 
appears  to  extend  to  indirect  or  circumstantial  declarations  {m), 
and  (in  conveyancing  practice)  to  include  declarations  or 
alli»bvvits  by  persons  acquainted  with,  although  not  actually 
members  of,  the  family  (n)  ;  "  or  of  facts  or  circumstances 
irreconcilable  with,  or  opposed  to,  tho  hypothesis  tliat  there 
are  any  legitimate  desc<'ndant8  of  the  supposed  ancestor ; " 
such  as  facts  which  tend  to  show  the  celibacy  of  the  party  (o) ; 
the  non-mention  of  issue  in  wills  {p)  and  other  documents  in 
wliich  is.sue,  if  existing,  would  naturally  be  noticed;  and  the 
devolution  of  dignities  or  property  upon  the  assumption  of 
the  want  of  issue  ;  or  the  grant  of  letters  of  administration  to 
distant  relatives  (q) . 


(i)    Tf'iny    r.    yiiif/ravf,    (1860)    8  p.  201. 

H.  L.  C.  183  ;  30  L.  J.  Ch.  Co ;  and  (/«)  See  cases  on  peerage  claims, 

are    Undericood    v.    Wing,    (1855)    4  cited  Hub.  on  Ev.  p.  205. 

D.  M.  k  G.  633  :  24  L.  J.  Ch.  293 ;  (w)  lb.  230. 

WoUa»ton\.JierkeU»j,[\%l&)  2  0^.1).  (o)  See  Jlrmminy  v.  Spiert,  (1847) 

213;  Ommanfijw  .Slilirell,  (18oG)  23  15  8i.  550;   11  Jur.  294  ;  Jir   Jfrbh'* 

Beav.  328;  28  L.  T.  (O.  S.)  94;  L,  i:.t.,   (1871)   6   I.  U.  Ecj.   235;    JRr 

the  foodt  of  AUlon,  1892,  P.  112;   61  Jfa„b;/,  (1876)  25  W.  R.  427;    and 

L.  J.  P.  92  :  In  the  goo<{$  of  lifijnon,  pc-e    Taylor,    9th   cd.    p.    170  ;    and 

1601,  P.  141  ;    70  L.  J.  P.  31  :   and  Powell  on  Ev.   7th  ed.  p.   87,  and 

sec  Taylor,  9th  ed.  173  et  trq.  cases  there  cited. 

{k)  Hub.  on  Ev.  p.  203.  (/>)  Jlimgnte  v.  Gancot/nr,  (1846)  2 

(!)  As  U)  which,  see  the  ca«>  of  Ph.  25. 

Ufmming  T.  Spirr»,  (1847    15  Si.  550;  {q)  See  Mullahj  v.  Wahh,  (1872)  6 

11  Jur.  291  (a  ca-hc  between  vendor  I.  R.  C.  L.  314,  a  case  in  which  it 

and  purchaser)  ;  and  the  case«  upon  was  held    that  no  presumption   of 

pof-rnge  claims,  cited  Hub.  on  Ev.  failure  of  i*^ue  arose. 
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Many  cases  have  occurred  iii  wliich  money  has  been  i»ai<l   Clmp.  VIII. 

out  of  Court,  the  title  to  which  depended  upon  the  presump-  ; — 

.....         Pre«uinpUon 
tion  that  females  of  advanced  age  wltc  incapable  oi  havmg  agrainct  aged 

issue  (r)  ;  the  age  of  fifty  ajipears  to  have  b-'cn  the  earliest  j^'j^Jfug  future 
age  at  which  the  Court  in  any  rejiorted  case  has  acted  upon  "»"^- 
this  presumption  (x).  The  practice  of  Sir  G.  Jessel,  M.  K., 
was  in  all  cases  to  require  evidence  that  the  menstrual  periods 
liad  permanently  ceased  to  recui'.  Lord  St.  Leonards  appears 
to  think  that  the  presumption  tliut  a  woman  of  advanced  ago 
is  past'childbearing  would  not  be  made  against  a  purchaser  (/)  ; 
but  in  Ireland  (x),  a  title  dependent  on  such  a  presumption 
was  forced  upon  a  purchaser  :  and  upon  general  priuciph-s, 
it  would  seem  that  such  a  course  would,  if  necessary,  be 
adopted;  it  being  a  moral,  and  not  a  mathematical,  cer- 
tainty of  a  good  title,  wliich  a  purchaser  can  re(|uirc  from 


(r)  See  Lenff  v.  Hodffes,  (1822)  Jac. 
685  ;  Srouu  v.  rriuglt;  (1845)  4  Ha. 
124,  and  earlier  cases  there  cited  ; 
see  the  judgment  in  Brandon  v. 
Wuoithorpc,  (1847)  10  Boav.  463, 
•where  the  practice  was  admitted, 
although  from  other  circumstances 
payment  was  refused  ;  hut  the  C(.»urt 
will  not  make  tliis  presumption 
for  the  purpose  of  depriving  a  living 
person  of  a  possible  interest ;  lie 
Hocking,  1898,  2  Ch.  567 ;  67  L.  J. 
-Ch.  602;  and  see  Re  White,  1901, 
1  Ch.  570  ;  70  L.  J.  Cli.  300.  Forty- 
nine  was  held  to  bo  too  early  in  Re 
Orcrhill,  (1853)  17  Jur.  342  ;  22  L.J. 
Ch.  485  ;  but  see  cases  cited  in  next 
note. 

(*)  Miles  V.  Kniijht,  (184R)  12  Jur. 
666  ;  17  L.  J.  Ch.  458;  Fdwmds  v. 
Tuck,  (1856)  23  Beav.  208,  the  woman 
being  unmarried  and  fifty-eight  ; 
Bodd  V.  Wake,  (1852)  6  Dc  G.  &  S. 
226  ;  21  L.  J.  Ch.  350,  the  woman 
beingsixty-four;  ReWiddou's  'Inn'ts, 
(1,S71)  11  Eq.  408  ;  40  L.  J.  Ch.  .SSO, 
one  of  the  parties  Ixing  a  widow  aged 
fifty-five  years  and  four  months,  who 
had  never  had  any  children,  and  the 
other  a  npiu8ter,  ngod  fifty-three 
D.       VOL.   I. 


years  and  nine  months  ;  Re  Millncrs 
Est.  (1872)  14  Eq.  245  ;  42  L.  J.  Ch. 
44,  case  of  a  manied  woman  aired 
forty-nine  years  and  nine  months, 
who  had  never  had  any  child ;  and 
see,  for  further  instances,  Gioirs  v. 
G.,  (1SG3)  12  W.  R.  45;  9  L.  T. 
633  ;  Croxton  v.  Ma;/,  (1878)  9  Ch.  D. 
388';  39  L.  T.  4G1  ;  Madm  v.  Taylor, 
(187G)  45  L.  J.  Ch.  569  ;  Re  AUason'a 
TrmtH,  (1877)  36  L.  T.  653  ;  Laridton 
V.  Kimjflon,  (1881)  18  Ch.  D.  213; 
45  L.  T.  132  ;  Ifodi/es  v.  U.,  (1882;  20 
Ch.  D.  at  p.  752  ;  61  L.  J.  Ch.  549  ; 
Graham  v.  Farsons,  (1S85)  "W.  N. 
140;  Re  White,  1901,  1  Ch.  670;  70 
L.  J.  Ch.  300 ;  but  in  Re  Warren, 
(1883)  52  L.  J.  Ch.  928;  49  L.  T. 
690,  the  Court  of  Appeal  refused 
an  application  where  the  hus- 
band was  fifty-three,  and  hud  been 
married  for  twenty-eight  years  to 
the  wife,  who  was  fifty,  without 
having  children,  and  there  was 
medical  evidence  that  it  was  almost^ 
if  not  entirely,  impossible  that  she 
should  have  children. 

{!)  Sug.  nth  ed.  418. 

(f<)  Jtrotrne   v.    Wornock,   (1889)   7 
Ir.  L.  R.  :!. 

C  (• 
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Oiap.  VIII.    a  vi-n(lor(x).      Tho  Courts  do  not  net  upon  a  sinulnr  pre- 
—  sumption  in  the  cnso  of  a  ninlo  (y). 

Birth*.  Tho  oi-Jinnry  evidence  of  tho  fnets  of  birtli,  mnrringe,  and 

»u.Ki*rthi;     death  (s),  consists   of   eertified   extracts  from  tlio  parodiial 
Mtrart-^frDm   ropisters,  or  from  tlio  goneral  register,  established  by  tho 
pan-hiaUud  Uirths  and  Deaths  Utj^istration  Acts,  18;{G  to  1H74,  or,  08 
rf^rwtcn.         roganls  deaths,  from  tho  burial  registers  established  by  tho 
lUirial  Act,  l><'h\,  s.  8,  and  tho  llegistration  of  I'iurials  Act, 
1SG4,  8.   ')  ;  and  by  declarations  as  to  tho  identity  of  tho 
parties.     Tho  identity  of  a  party  to  a  marringe  can  bo  proved 
by  proof  of  tho  handwTlting  of  the  party  in  the  register  or 
by  calling  a  witness  who  was  present  at  the  ceremony  (a)  ; 
and  in  tho  case  of  proof  by  hand^\Titing  (A)   without  pro- 
duction of  the  register.     Tho  parochial  registers  are  not,  as 
ft  general  rulo,  evidence  of  tho  time  or  order  of  birth  (r)  ; 
though  they  may  go  far  to  enable  tho  practitioner  to  form 
an  opinion  upon  these  points  {'/)  ;  nor  do  they  seem  to  be 
pvid<'nce  of  the  time  of  death,  except  so  far  as  by  showing 
that  it  must  have  occurred  before  the  date  of  tho  burial,  of 
which  they  seem  to  be  evidence  {r) ;  and  they  are  evidence  of 
the  time  as  well  as  of  the  fact  of  marriage  (,/').     Vndcr  tho 
Births  and  Deaths  Registration  Act,  18;J(>,  the  birth  or  death, 
and  not  the  baptism  or  burial,  is  the  subject  of  registration ;  the 

(i)  Liiddcll    T.    n'enion,    (1739)    2  k  R.  389. 

Atk.  19  :  sec  mUarn  v.  WoUn;  (1800)  «  Cf.  Ii>i">>  v.  Ring,  (1889)  25  L.R. 

12  Vm.  at  p.  2V2.  Ir.    184;    2    Taylor,   9th  cd.    1774. 

(../)  Sec  and  consider  Trrror  r.   7'..  Sec  lie  Tinner,  (1885)  29  Ch.  D.  986  ; 

(1833)  2  M.  &  K.  G77  :    J.u»hwgton  v.  53  L.  T.  628. 

Soldero,    (1852)    15   Bcav.  at  p.  2  ;  («■)  Hub.  on  Kv.  ISl. 

21  L.  J.  Ch.  49.  (/)  rtoe  v.   Jhnief,  tup.     See  the 

{:)  An  to  recital  of  death  of  cr'tui  Chunli   Building  Act,    1851,   b.    25, 

que  rir  in  renewed  eccleiiia»tiral  lease  remedying  errf^rs  in  the  solemniza- 

being  evidence,  mp.  p.   351  ;  and  ns  tion    in  certain   cases.       A»   to   the 

to  rc<'itnls    in    deeds   twenty    years  idcntifi<ntion   of   extracts   from   tho 

old  under  V.  k  P.   Act,    1874,  s.  2,  parochial  registers,  seethe  Evidence 

»w;>.  pp.  334,  366.  Act,   1851,    ss.    14,    17;    lie  Porter'* 

(a)  Bin  T,  Barhtr,  (1779,  1  Doug.  'fruit,  (185G)  2  Jur.  N.  S.  349  ;  25 

171.  L.  J.  Ch.  688  ;  Jte  Nrddy  IlaWt  Est., 

'h)  Sai/er  T.  r,l0»M>p,  (1848)  2  Ex.  (1853)  17  Jur.  29  ;  22  L.  J.Ch.  177  ; 

409.  incorrectly  reported.  (1852)  2  I>.  M. 

(f)  See  Doe  r.  Bnmet,  (1833)  1  Mo.  k  O.  748. 
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date  forms  part  of  tlie  entry  retpiired  by  the  Act,  and  by  s.  38    Clmp.  viii. 

certified  copies  of  the  entries  are  to  bo  received  as  evidence  of  

the  time  off,//)  birtli,  dcatli,  or  marriage,  to  wliich  the  same 
relate:  but  s.  3s  of  the  Birllis  and  I'eaths  Registration  Act, 
1874,  negatives  sucli  eviih'nce  unless  the  entry  purjtorts  to  be 
Bigned  by  a  proper  informant :  and  in  cases  of  births,  regis- 
tered more  tluin  three  montlis  after  the  birth,  unless  cortain 
further  formalities  are  observed :  and  also  in  cases  of  death 
where  more  than  twelve  months  have  intervened  between  the 
day  of  death  or  finding  of  the  dead  body  and  the  day  of 
registration  or  finding  of  the  body.  A  certificate  of  death  is 
accejited  as  evidence  of  the  fact,  without  the  production  of 
the  certificate  of  bm-ial(i/).  Extracts  from  non-parochial 
registers  have  long  been  received  by  convej-ancers  as  evi- 
dence; and  by  the  Non-Parochial  Registers  Act,  1840,  as 
amended  by  the  Births  and  Deaths  Registration  Act,  1858, 
the  non-parochial  registers  deposited  under  the  provisions  of 
those  Acts  (//),  and  certified  extracts  therefrom  (/),  are  made 
evidence  in  the  Courts.  Foreign  registers  of  baptisms  and 
marriages  or  certified  extracts  from  them  are  also  evidence  in 
the  Courts  of  this  coimtry  as  to  those  matters  which  are 
properly  and  regularly  recorded  in  them  when  it  sufliciently 
appears  that  they  have  been  kept  under  the  sanction  of  public 
authority,  and  are  recognised  b}'  the  tribunals  of  the  country 
where  they  are  kept  as  authentic  records  (/.) . 

(/)  In  the  Est.  of  Goodrirh,  1904,  (i)  See  ss.  11  and  13  of  the  earlier 

P.  138;  73  L.  J.  P.  33.  Act,  whkli  arc  by  s.  3  of  the  later 

{g)  Jie  Vnltrr's  Trui>f,{\8S7)'\y.'S.  Act  mado  applicable  to  the  records 
128.  In  ToinUns  v.  T.,  (1S39)  3  Jur.  dcpo.«itcd  under  it. 
167,  Shadwell,  V.-C,  decided,  that  (/)  If/rll  v.  Kenufiitj,  (1889)  14 
the  certificate  of  a  dixlrict  registrar  A.  C.  437,  448  ;  J9  L.  J.  Q.  B.  268, 
is  not  evidence  under  the  Act ;  in  whore  it  was  held  on  the  ground 
Tf-aill  V.  Kibhlnchitc,  (1846)  10  Jur.  stated  in  the  text  that  Scotch  parish 
107,  the  same  learned  Judge  is  stated  rcgi.sters  or  certified  copies  there- 
to have  acteil  ujx>u  such  a  certificate  ;  from  were  receivable  a«  evidence  in 
but  his  attention  does  not  seem  to  an  Knglish  Court;  and  see  Vrrth 
have  been  directed  to  the  distinction  Unrltfoin,  (184S)  2  II.  L.  C.  865;  and 
between  a  District  Registrar's,  and  the  ICvidenco  Act,  18.} I,  s.  7.  As  to 
the  Registrar  General's  rertiticat<'.  reiri^*t(•rs  in    Scotland    and    Ireland, 

(fi'  For  a  list  of  which,  see  Hub.  and  of   Hritish   subjects  abroad,  seo 

on   Ev.    p.    772;    and    see    Taylor,  Taylor.    9th    ed.    pp.     10.50—1057; 

p.  090,  n.  2.  Powell  on  Kv.  7th  ol.  p.  .110  r(  trq. 

cc2 
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fh«p.  Vlll.  In  tho  aLscneo  of  evidence  of  the  above  description,  resort 
is  uecessarily  Imd  to  cvidouco  of    n    less  formul  cliarnctfr  : 

V. '  -.J—  such  OA  dt'ilurations  by  mombors  of  tlio  family  (/),  whether 

siidi  dechiratious  bo  made  expressly  for  tho  purpose  of 
I'vidence,  or  consist  of  recitals  in  deeils  or  wills,  or  statements 

fiiriiiiy  hi-fnry  in  pleadings  in  Court.      Tlio   doelaration    of    a    wif»'  as  to 

to  Ix"  provi'il 

tj  bK»jj  the  state  of  her  husband's  family  is  ocpially  admissible  with 

that  of  a  husband  as  to  the  state  of  his  wife's  family  (m)  ; 
but  before  such  a  declaration  can  be  admitted  in  evidence, 
the  relationship  of  the  declarant  ilc  Jure  by  blood  or  man-ia<,'0 
must  be  established  by  testimony  independent  of  the  decla- 
ration itself  (").  Such  evidence  is  inadmissible  in  Court 
during  the  lifetime  of  the  parties ;  but  in  conveyancing, 
statutory  declarations  furm  tho  only  available  means  of  pre- 
serving the  testimony  of  living  witnesses,  and,  after  theii* 
deaths,  become,  subject  to  the  rules  relating  to  declarations  of 
decease<l  persons,  admissible  in  Court ;  and  where  such  decla- 
nitions  by  relati(»ns  cannot  bo  procured,  conveyancers  act 
ujton  similar  declarations  made  by  strangers  who  have  been 
acquainted  with  the  family,  though  such  declarations  are 
inadmissible  in  Court  (o),  unless  made  contrary  to  the  pro- 
l>rietary  or  pecuniary  {}>)  interest  of  the  declarant. 


r»»onrdx  n( 
Hi-rnlds' 
CoUrjfe  ; 


So,  as  we  have  seen  (7),  records  of  visitations  of  the  Heralds 
from  the  Heralds'  College  are  admitted  as  evidence  as  public 
documents  (/•),  and  certain  other  documents  in  tlieir  possession 


(/)  Sco  the  rcmarkH  of  Lord  Lang- 
dale  upon  tho  little  value  to  be  attri- 
but*>d  to  traditionary'  evidence  in 
pedigree  cases,  in  Johntton  v.  Todd, 
(ISl.*};  5  Bear.  697  ;  and  see  Crouch 
v.  Jlooprr,  (18.V2)  16  Bear.  182 ;  1 
W.  R.  10;  Wehb  v.  llnyrock,  (1854) 
19  Beav.  342  ;  as  to  proceedings  in 
Court  being  evidence  in  pedigree 
rase*,  «eo  /.</<■//  v.  Knuifdy,  $iij>.  at 
p.  353,  and  caiien  there  cit<^<]. 

(»i)  Shrf\r»hury  rrrrafjr  ea»e,  '1858) 

7  H.  L.  C.  1  ;  I.yfll  j.  Kfnaedy,  »up. 

(w)  Lyell  T.   Kentifdu,  lup.  ;  Plant 

▼.    Taylor,  (1861)    7  H.   &  N.   211  ; 

Bnd  fee   1    Tnyl.  Er.  Ofh    ed.   C40 ; 


Snnth  v.  Trbbitt,  (1867)  L.  R.  1  P.&  D. 
354.  As  to  what  is  meant  bj  "  blood 
relations "  within  the  meaning  of 
this  rule,  wee  1  Tayl.  Y.v.  'Jth  ed.  G3G. 

(o)  Johnton  v.  Lninon,  (1824)  2 
Bing.  86  ;  9  Mooro  183 ;  Crra»e  v. 
Dnnrtl,  (1835)  1  C.  M.  &  R.  at 
p.  928  ;  4  L.  J.  N.  S.  Ex.  297;  CoAty 
V.  0\Shaunft»y,  (1843)  7  Jur.  1140. 

[p)  Sec  •Suisex  I'ftrage  cote,  (1844), 
11  C.  &  F.  85,  112;  8  Jur.  793; 
Lloyd  V.  Waxl,  (1842)  1  Th.  61  ;  6 
Jur.  45. 

{q)  Slip.  p.  363. 

(r)  De  VI»le  Vetraye,  Min.  of  lEv. 
228:   Shrctobiiry  rrrtnyc  cmr,  (1858) 
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are  adlni^isiblL'  as  oviJence  in  pedigree  eases  ('.) :  bo,  statements   Chap.  vrii. 
of  pedigree  contained  in  letters,  or  entries  in  books,  wliether '-"- — 

,.    .  ^,  •       /,\  ,..,,.        .,        ,      .«      1       entries  in 

religious  or  otlu-rwise  (r),  are   adnussiblo  in    Court,  if   the  boolw,  &c.  ; 
handwriting  be  proved  to  be  tliat  of  a  deceased  member  of 
the  family  (m)  :  so  also,  old  statements  of  pedigree  are  held  old  pwiigrocB : 
admissible,  on  account  of  their  public  exposure  to  and  recog- 
nition by  the  family,  even  though  they  cannot  be  distinctly 
attributed  to  any  particular  member  of  it ;  e.fj.,  inscriptions  inKcriptions, 
on  monuments  or  tombstones  (./•),  an  authenticated  copy  of  a 
mural  inscription  in  the  parish  church  (//),  cofRn  plates  (r), 
inscriptions  upon  portraits  or  on  the  walls  of  the  mansion 
house  (//),  engravings  on  rings  (/<)  ;  hatchments  (r)  ;  pedigrees 
hung   up  in   the  mansion  {'/),  or  preserved   in   the  family 
library  fr),  a  marriage  certificate  received  from  the  family  (./"), 


Ac. 


7  II.  L.  C.  1 .  ^4 .  As  the  laat  of  these 
visitations  took  place  in  1GS7,  any 
later  books  arc  apparently  inad- 
missible ;  sec  Stiiila  v.  Freccin,  (1880) 
5  A.  C.  G-23,  G44  ;  50  L.  J.  Ch.  86. 

(«)  Fur  a  list  of  such  documents, 
sec  Hub.  Ev.  538  tt  soj. 

(t)  See  Herbert  v.  Tuchil,  (1663) 
T.  Raym.  84  ;  Bcrkelnj  Feerage  caur, 
(1815)  4  Camp,  at  p.  418 ;  Slanc Peerage 
case,  (1835)  5  C.  &  F.  23;  Tracy 
Peerage,  (1843^  10  C.  ct  F.  154;  1 
L.  T.  ;0.  S.)  310  ;  but  sec  V'albr  y. 
Lailg Beauchamp,  (1838)  6  C.  &  T.  b'ol. 

(m)  As  to  proof  of  which,  sec  Fitz- 
vcalter  Peerage,  (1843)  10  C.  &  F.  193  ; 
Traey  Penage,  (1843)  10  C.  &  F.  154 ; 
1  L.  T.  (0.  S.)  310.  And  as  to  con- 
duct of  and  statcmentti  not  made  in 
■writing  by  deceased  members  of  a 
family,  see  1  Tayl.  Ev.  0th  c-d.  6 18,(149, 
and  Stiirla  v.  Frecciii,  .suj>.  at  p.  353. 

(j)  See  Peerage  cases,  cited  Hub. 
on  Ev.  688  ;  and  see  10  C.  i  F.  154  ; 
Shreictbiirg  Pirrage  ease,  (185S)  7 
H.  L.  C.  1  ;  MouKton  v.  A.-U., 
(1831)  2  R.  &  M.  at  p.  163  ;  Goodright 
V.  Moss,  1777)2  Cowp.  at  p.  594 .  Tho 
value  of  such  evidence  cannot,  how- 
ever, be  put  higher  than  this,  that 
its  publjiity  gives  it  a  7i/(/.«i-authen- 


ticity.  so  that  if  it  remain  uncontra- 
dicted for  many  years  it  will  be  taken 
to  be  true  in  the  absence  of  cvidenct* 
to  the  contrary ;  Haslum  v.  Cron, 
(1871)  19  W.  R.  968. 

(y)  Slaney  v.  Wade,  (1836)  1  M.  ic 

C.  338  ;  7  Si.  at  p.  614  ;  and  see  lie 

•Perth  Earldom,  (1848)  2  H.  L.  C.  876. 

(r)  Chandos  Peerage,  Min.  of  Ev. 
10  :  Pokeby  Penage,  ib.  i  ;  LoctU 
Pierage,  ib.  77 ;  Hub.  on  Ev.  693. 
Coffin  plates  and  monumental  in- 
scriptions fre<iuently  misstate  tho 
age  by  reducing  it  a  year:  anno 
(ctatis  being  undertakers'  Latin  for 
aged. 

{a)  Cattioya  Barony,  (1839)  6  C.  & 
F.  at  p.  801  ;  West,  34. 

(*)  Vwles  v.  Young,  (1806)  13  Ves. 
at  p.  141. 

((•)  Uuiujate  V.  Gaseoignt,  (1846)  2 
C.  r.  Coop.  t.  Cott,  414. 

(d]  See  Slaney  v.  Il'ade,  (1836)  1 
M.  &C.  356;   7  Si.  at  p.  614. 

(r)  Camoys  Barony,  (1839)  6  C.  &  F. 
802;  West,  31;  and  see  DavUt  v. 
I.oirnde^,  (1843)  7  Sc.N.R.  141 ;  (1840) 
1  M.  &  G.  473 ;  and  Re  Frth  £<rrUom, 
;i849)  2  H.  L.  Cat  p.  876. 

(/)  Doe  V.  Davies,  (1847)  10  Q.  B. 
314  ;    IG  L.  J.  Q.  B.  218. 
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CUp.  VIII.  cutriiv-.  ill  a  familv  iJibK*,  or,  it  would  npi^ear,  in  any  other 
^**^'*'  book  whiili  had  boon  treated  by  the  family  as  being  in  the 
nature  of  n  family  register  (.7) ;  and,  if  coming  from  proper 
rustoily,  no  evidence  of  their  authorship  or  handwriting  is 
reipiirod  (/<)  ;  so  a  cancelled  (/),  or  unt-xecuteil  (/.)  will  of  an 
anct»stor;  so,  also,  a  pedigree  presented  hy  a  third  person 
to  11  member  of  the  family,  and  recognised  by  him,  is  ad- 
mis-xii^le  in  i)r<M»f  of  the  relationship  of  iiersons  therein 
desrribi'd  ii^  living,  and  who  might  be  presumed  to  bo  per- 
sonally known  to  him,  even  though  the  general  pedigree  be 
inadmissible  by  reason  of  its  purporting  to  be  collected  from 
registers,  wills,  &.C.,  and  lii-stori/  (/)  :  but  a  printed  collection 
of  monumental  inseriptious  was  rejected  as  evidence  of  what 
had  been  the  inscription  on  a  ]»artly-defacod  tomb  (m)  :  so,  a 
case  for  the  opinion  of  counsel  seems  to  be  inadmissible,  as 
being  generally  drawn  by  the  solicitor  and  not  by  the  party 
himself,  and  being  often  framed  with  a  view  to  diivc  the 
opposite  party  to  a  reference,  or  for  other  purposes  (//). 

■\Vh.tli. r  And  it  seems  probable  that  such  evidence  is  admissible  to 

in  pr<x)'f  .if       prove  not  only  the  facts  of  birth,  marnage,  and  death,  but 

cUatcrul         ^jg^  sMch  collateral  matters  (r.//,,  the  local  derivation  of  the 
matur-i.  .  . 

family)  as  tend  to  show  the  identity  of  tlie  parties  (0). 


(17)  See  Munkton  v.  A.-G.,  (1831)  would  probably  bo  now  received  in 

'1  R.  k  M.  1G2  ;  Hood  v.  lintuchamp,  evidence. 

(1836)  8  Si.  26;    Slaue  rrerage  case,  (//)  SIidic  Picratjf,  (183.'))  .'5  C.  k  F. 

(183."))  6  C.  k  F.  24  ;  Bcrkclnj  Peeraye  at  p.  40. 

ca>f,  (1815)  4  Camp.  418  ;  Goodright  (o)  See  Shichh  v.  Botuhrr,  (1847)  I 

V.  JfoM,  (1777)  2  Cowp.  591.  DeG.  k  S,  40,  and  canes  there  cited  ; 

(*)  Hubbard  v.  Lten,  (1866)   L.  R.  and  I)oe  v.  Davie*,  (1847)    10  Q.  B. 

1  Ex.  256  ;  35  L.  J.  Ex.  169.  314  ;  Lhyd  v.  Wait,  (1842)  1  Ph.  Gl  ; 

(•}   I)o€     V.    Pfinbtoke    [Eorl    of),  6  Jar.  45  ;  7W/y  v.  A'aiV,  (185C,  6  Ir. 

(1809)  11  East,  504.  C     L.   R.    17  ;    and  see    lie   Pnton, 

{k)  Jie  Lambert,  (1887)  66  L.  J.  Ch.  (1886)  63  L.  T.  707.     But  such  evi- 

122.  dencc  ia  admitMiblo  only  in  proof  of 

(/)  Dar'u*  y.  Lomde*,  (1843)  7  !So.  genealogical    facts  or  of   pedigrees, 

N.  R.  141,  208  etteq. ;  (1840    1  Man.  and  not  of  title;   S/,ield»  v.  Jiouc/ier, 

k  G.  473.  *up.  ;  and  see  Smilh  v.  S.,  (1876)  10 

(m)  Sftrnrtbiiry  Prerotfe  cfi»e,  (XHbS)  I.  R.  E<i.    273;    1    L.    R.    Jr.    206; 

7  II.  L.  C.  1.     A  photograph  of  a  Haine*  v.  Guthrit,  (1884)  13  Q.  B.  D. 

Rubeequeutly     defaced      inscription  818  ;  53  L.  J.  Q.  B.  521. 
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Ail  such  eviJeucu  ij>  ert'iierallv  ina(liuis>ible  if  made  during    Chap.  VIII. 
.  ..  ,...  Sect.  c. 

existing  (y>),  or  -witli  a  view  to  auticipati'd  (7),  litigatuju  or 


the  rule. 


Such  declara- 

controversy  involving  the  point  in  queatiou  :  it  seems,  how-  ti.jns  must  be 
ever,  that  the  mere  fact  of  the  declarant  having  a  distinct  /,,^„,  ,„otam  " 
object  in  view  in  making  his  declaration,  e.'j.y  the  prevention  — «»teiit  of 
of  disputes  in  a  family,  will  nut  render  the  dcclaratiou  iuad- 
mitjsible,  though  such  object  can  only  be  gained  by  using  the 
declaration  in  evidence  (r)  :  and  in  a  peerage  case  (x),  a 
pedigree  transmitted  by  a  father  to  his  son,  with  a  view  to 
induce  him  to  make  a  claim  to  the  peerage,  which,  however, 
never  was  made,  was  held  admissible  as  evidence  in  favour  of 
a  party  claiming  through  an  elder  branch  of  the  family  (/). 

It  seems  to  bo  now  settled  that,  to  constitute  a  "  Us  mota^''  What  u  a 
there  must  be  not  merely  the  existence  of  facts  which  may 
lead  to  an  action,  but  an  actual  controversy  :  and  also,  if  a 
controversy  exist,  it  must  be  on  the  very  point  in  respect  of 
wliic'li  the  declarations  are  sought  to  be  used  {11).  In  Slaney 
V.  Wade  {x),  a  copy  of  an  ancient  mural  inscription  was  held 
not  to  be  rendered  inadmissible  in  evidence  by  reason  of  its 
having  been  made  at  the  time  when  it  was  known  tliat,  on 
the  death  of  a  tenant  for  life  of  the  family  estates,  questions 
would  possibly  arise  as  to  who  was  entitled  under  a  limitation 
in  a  will  to  the  testator's  right  heirs. 

(/>)  ReiUy  V.  Fllzgcrald,   (1843)   (i  Eq.  K.  at  p.  3-18. 
Ir.  Eq.  R.  at  p.  318  ;  Dru.  103  ;  see  (a/  Airth  Earldom,  cited  iu  Hub. 

Taylor,  9th  cd.  028.  on  Ev,  668. 

(q)  Slanc  reerayc  (1835)  5  CI.  &  F.  (0  See  1  Taylor,  9th  ed.  630. 

23.     To  bo  admissible  the  document  (")  ShedJni    v.    Fat  rick,    (18G1)    2 

must  bo  a  spontaneous  family  decia-  Sw.  &  Tr.  170,  188  ;  23  L.  T.  (O.  S.) 

ration  made  bcfure  any  question  has  191  ;    following:  Utilhj  v.  FUzijfrahl, 

arisen  ;  and  therefore  a  deposition  in  (1813,  Dru.  122;  Gir.Eq.  R.  at  p.  348; 

the  form  of  an  aflidavit,  thuugli  not  and  Duvits  v.  I.oir>id<s,  (1843)  7  So. 

Bwom,    is    ipso  facto   inadmissible;  N.R.  198;  (1S40  I  M.  v\:G.  473,  which 

J/i7/v.  i/iW(7,  (1871)  19  W.  R.  250;  together    must    bo    taken    to  have 

25L.  T.  183;  and  see  Dysarl  rcctni/e,  overruled    Walker  v.   Countess  Beau- 

(1881)  6  A.  C.  489.  champ,  (1834)  G  C.  &  P.  552;    and 

(r)  See  Mouktoti  v.  A.-G.,  (1831)  seo    Frederick    v.    A.-G.,    (1875)    44 

2   R.   &  M.   164  :    Berkeley  Peerage  L.  J.  V.  &  31.  1  :   1  Taylor,  9th  cd. 

case,  (1815)  4  Camp.  418;    Slaneij  \.  629. 

Wade,  (1836)  1  M.  &  C.  338;    lleUhj  (r)  (1830,  1   M.  &   C.  338:  7  Sim. 

V.  Fitzyerald,  (1843)  Dru.  122;  6  Ir.  at  p.  614. 
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rh.|>  VIII.       A  vonlict  or  jutlgmcnt  upon  tho  matter  directly  at  issue, 

Stx't.  6.  Ill  •■I'l-  •  ^ 

— tliou^'li  tho   suit  in  wlucli  it  was  given  was  botwoen  other 

luoxit,  \cnlict.  l>arties,  is  good  evi<leneG  of  an  adjudication  l»y  a  competent 
tribunal  uj^n  tho  state  of  facts  and  tlio  question  of  usage  at 
that  time,  and  is  admissible  wliorcver  evidence  of  reputation 
is  received  (//),  but  a  vt'nlict  not  fullowccl  l>y  judgment  is  no 
evidence  at  all,  and  if  a  judgment  is  set  aside  tho  verdict 
falls  with  it  (=). 


A  declaration  is  not  rendered  inadmissible  in  ovidenco  by 


Di.<o]anitiiin 

th.'  liko"  reason  of  the  declarant,  and  tlio  piirty  relying  on  his  decla- 

i^mulible.       rfi^i^n>  having  been  in  tho  same  situation  witli  respect  to  the 
matter  in  question  {a). 


n..  itnU,  And,  as  against  third  parties  (A),  recitals  in  a  deed  are  not 

wh.  II  •vidoncc 

of  i>.-iij,Teo.  evidence,  unless  the  deed  was  executed  by  some  disinterested 
member  of  the  family  (r),  and  even  then  only  on  tho  footing 
of  declanitions  or  admissions.  In  a  case  where  a  conveyance 
by  j'arties  claiming  as  hcu'csses  of  the  bodies  of  two  female 
joint-tenants  in  tail  reiited  their  pedigree,  this  recital  of 
their  title  by  the  then  vendors  was  held  to  be  no  evidence 
against  a  subsequent  pui'chaser,  although  the  deed  was 
thirty  years  old  ;  there  being  nothing  to  show  that  the  pre- 
vious possession  had  been  consistent  with  tho  pedigree  {d) : 
but  in  an  ejectment  case,  where  a  person  entitled  in 
remainder  joined  with  the  tenant  for  life  (who  was  her 
relation)  in  selling  the  property,  and  the  conveyance  recited 
that  she  was  the  daugliter  of  J.  D.,  and  the  conveyance  was 


(y)  rim  V.  Ctirftt,  {18-10)  6  M.  & 
W.  231  ;  Xfill  V.  Duke  of  Drrouthirr, 
(1882)  8  A.  C.  136,  117  ;  31  W.  R. 
622 ;  and  nee  Re  Manor  of  Walton- 
eum-Trimlri/,  (1873)  21  W.  R.  475; 
28  L.  T.  12. 

{z)  liutUr  v.  B.,  1894,  P.  25;  G3 
L.J.  P.  1. 

(a;  Monkton  v.  A.-G.,  (1831)  2 
R.  &  M.  157;  Doe  v.  Tarrcr,  (1826) 
Ry.  k  Mo.  141  ;  Freeman  v.  rhxUippi, 
(1816,  4  M.  &  8.  486,  491  ;  and  see 
1  Taylor,  9th  ed.  630,  631. 


(/')  Including  persons  named,  as 
parties,  but  who  do  not  execute  ; 
sec  Tull  V.  Oicen,  (1810)  4  Y.  &  C. 
192. 

(r)  Slaney  v.  Wade,  (1836)  1  M.  & 
C.  338  (but  see  tho  judgment  of  tho 
V.-C.  eontra,  7  Si.  614)  ;  see  Doe  v. 
Davir*,  (1847)  10  Q.  B,  314,  325; 
16  L.  J.  Q.  B.  218  ;  and  see  now 
V.  &  P.  Act,  1874,  s.  2, 

('/)  Fort  V.  Clark,  (1826j  1  Rum. 
601. 
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executed  by  the  tenant  for  life,  the  refital  was  lield  to  be   Chap.  viil. 
CN-idcnre  of  tlio  fact,  *'  no  dispute  having  existed,    and   tlie  


parties  luiving  done  tliat  whidi  they  had  a  right   to  do  if 
members  of  the  family  "  ('). 

By  the  Y.  &  V.  Act,  1874,  s.  2,  recitals,  &.c.,  in  Acts  of  R^xitakin 
ParliaiiKMit  twenty  years  old  arc,  as  between  vendor  and  of  I'arliameut. 
pui-chaser,  made  sufTieient  evidence  of  tlio  truth  of  the  facts 
and  matters  stated,  except  so  far  as  they  may  be  disproved  ; 
and  apparently,  there  is  no  distinction  between  a  public  and 
a  private  Act  as  regards  the  application  of  this  rule.  Except 
60  far  as  it  may  have  been  altered  by  this  enactment,  the 
general  rule  is  that  recitals  in  recent  private  Acts  of  Parliament 
are  not  evidence  of  the  facts  stated  in  them,  inasmuch  as  it  is 
no  longer  the  practice  to  submit  the  evidence  in  support  of 
private  bills  to  the  judges  for  their  report  upon  it  (./').  The 
Court  has  refused  to  act  upon  the  recital  of  a  death  in  a 
private  Act  on  the  application  of  a  person  claiming  under 
the  Act  (y) . 

Land  tax,  if  not  noticed  in  the  agreement,  is  presumed  to  Laud  tax- 
be  a  charge  on  the  property  ;  if  stated  to  be  redeemed  its  how  proved"  ' 
redemption  should  be  shown  by  the  certificate  of  the  Com- 
missioners, the  receii>t  of  tlie  cashier  of  the  Bank  of  England, 
and  memorandum  of  registration  (A)  :  or  if  redeemed  after 

(r)  Doe  V.  Din-u.t,  (1847)  10  Q.  B.  land  tax  out  of  his  own  money,  boo 

314;   10  L.  J.  Q.  B.  218.  (oui,ins   v.    7/./n/.v,  (1848)   12  Q.  B. 

(/)  S/ircu-sburyFeerat/e case,  {ISoS)  72G  ;   17  L.  J.  Q.  B.   273.      As  to 

7  H.  L.  C.  1.  merger  of  redeemed  land  tax,  seo 

{ff)   Coicell  V.   Chambers,  (18.')6)  21  Jiliindell  v.  Staiilry,  (1S49)  3  D.  G. 

Beav.    619;     MouUon    v.    i:dmondi>,  &  S.  433  ;  IS  L.J.Ch.  300;  7?MMr/ry  v. 

(1859)  1  D.   F.  &  J.  246  ;  29  L.  J.  Hope,  (1855)  I  K.  &  J.  482  ;  24  L.  J. 

Ch.    181  ;  Bce  also  Mottrits  v.  Hill,  Ch.  356;  Neame  v.  Muorsom,  (1867)  3 

1901,  1  Ch.  842,  852  ;  70  L.  J.  Ch.489.  Kq.  91  ;  36  L.  J.  Ch.  274  ;  when  re- 

(/i)  Sec  Land  Tax  Rc<lomption  Act,  deemed  by  ecclesiastical  incumbent, 

1802,  8.  38.     iSoo  as  to  sales  for  re-  KUdnbn   v.  Ambrose,  (1854)  10  Ex. 

deniptiou  of  the  tax,  Jlicksv.  Morant,  454  ;  24  L.  J.  Ex.  4'.'.     It  should  l>o 

(1831)  5  Bl.  N.  S.  043  ;   .S".  C,  2  Dow,  remembered  that  laud  tax   rodwme<l 

&  C.  414  ;  Laurie  v.  /..  (1814)  2  Dow,  by  a  person  having  a  limited  interest 

656.     As  to  the  right  of  a  remainder-  under   the   Laud  Tax  Perpetuation 

man  to  pay  off  the  representatives  of  Act,  1798,  or  under  the  Land  Tax 

a  tenant  for  life  who  redeemed  the  Reilemption    Act.    1802,   s.    123,    ia 
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('  '■':i.  tho  rjtli  Aug.,  liSMJ,  l.y  tlu'  ci'ililieuto  of  the  Bourd  of 
Agrioultiirt"  (i),  or  tho  C'omiuissionei-s  of  lulaiiJ  Heveiiuo  (A)  : 
the  losa  of  the  receipt  is  not,  liowcver,  of  aii>'  real  importance; 
ft»r,  as  a  matter  of  jiructiee,  tho  certificate  is  never  issued 
befnn'  tho  money  is  paid.  In  ono  case  (/),  wliero  an  estate 
was  described  as  laud-tax  redeomed,  a  statutory  dechiration 
]iy  a  former  o\Naier  tliat  no  lan<l  tux  liad  heen  ]»aid  in  respect 
of  the  land,  "  subsequently  to  the  purchase  or  redenii»tion 
tliereof,  in  or  about  the  year  1700,"  was  held  insufficient  to 
sat ir^fy  a  purchaser ;  for  it  left  it  doubtful  wliether  tho  land 
tax  ever  was  redeemed,  so  as  to  free  tho  land  from  liability 
either  to  tho  Crown  or  to  a  purchaser  imder  tho  Land  Tax 
Kedemption  Act,  1802,  or  his  representatives:  and  in  tho 
same  case  it  was  held,  that  a  statement  in  tlio  operative  part 
of  a  conveyance  that  tho  consideration  w;is  for  tho  absolute 
purchase  of  tho  land  "  free  from  land  tax,"  did  not  fall 
witliin  the  usual  condition  making  deeds  of  a  specified  age 
conclusive  evidence  of  evervtliing  recited  or  stated  therein. 
On  an  exchange  of  lands  under  tho  Inclosiu-o  Act,  1836,  the 
liability  to  land  tax  is  not  transferred  from  tho  property 
exchanged  to  that  taken  in  exchange  {>//),  and  the  site  of  an 

penonal  estate  ;  but  n  fee  fami  rent  Land  Commissioners  are  transferred 
in  lieu  of  land  tax,  purchased  under  to  the  Hoard  of  Agriculture, 
the  Land  Tax  lU'doraptioa  Act,  1802,  (/.;  Sec  Finance  Act,  1896,  88.  32 
is  real  estate:  and  bo  ia  a  charge  —  C3  :  under  thiM  Act,  («.  31)  tho 
granted  under  8.  3:}  of  the  Finance  maximum  rate  of  land  tax  is  reduced 
Act,  1.S9G;  Bce  Skme  v.  Cook,  1902,  to  a  shilling  in  the  pound  on  tho 
1  K.  H.  082;  71  L.  J.  K.  B.  446.  annual  value,  and  x>rovision  is  made 
Under  the  Land  Tax  IWdcmption  -whtrcby  the  owner  may  redicm  for 
(No.  2)  Act,  18.')3,  8.  2,  merger  took  a  lump  sum  or  by  annual  instahnentA 
place  in  every  ca.'ie  of  redemption  (h.  3J),  and  upon  redemption  by  pay- 
under  a  contract  entered  into  after  ment  of  a  capital  sum  it  is  provided 
the  20th  Aug.  18.')3  ;  but  as  regards  that  the  Commissioners  shall,  on  the 
contrartt  entered  into  after  the  L"Jth  ownir's  application,  grant  a  cer- 
July,  18.')G,  this  section  was  repealed  tifi<  ito  clmrgiiig  the  sum  on  tho 
by  the  Taxes  Act,  18.')6,  s.  3.  A  laud,  wliich  rharge  on  its  registra- 
8ub«e<iuent  icclosure  of  wa.ste  lands  tion  under  the  Land  Charges  Regis- 
of  a  manor  will  not  revive  the  land  tration  and  Searches  Act,  1888,  is 
tax,  if  it  has  been  previously  re-  made  a  first  charge  on  the  land, 
decmi-d ;  JIod'jtoH  v.  I'lartcn,  (187'))  '/)  liurhniian  \.  FoppUton,  (1858)  4 
31  L.  T.  C79.  C.B.N.S.atp.40:27L,  J.C.P.210. 
(i)  See  Board  of  Agrirulture  Art,  (m)  Cooth  v,  Waldrn,  (1877)  46 
1889,  under  which  the  powers  of  the  L.  J.  Ch.  639. 
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ancit-nt   hospital,   whicli  was   exi.mwt   as   such,   i-etaiiis   the   ^^^^\^7^^" 

exemi)tioii,  though  tlio  hospital  has  Leen  removed,  uu<l  the  ' 

luud  discharged  from  the  charitable  trusts  (//). 

Tithe,   or   a   tithe   rent-charge  (o),  also,  is   a  burden  the  Tith«. 
existence  of  which  is  presumed  in  the  absence  of  agreement. 
The  Commisr-ioners  acting  under  the  Titlie  Act,  183(3,  and 
subsequent  Acts  {ji)  had  power  between  tithe  owner  and  land 
owner  (7),  but  not  as  between  rival  claimants  of  tithe  (r),  to 
decide   all  questions  as  to  the  existence  of  any  modus,  or  Cummuuitiuu 
composition  real  or  prescriptive,  or  customary  payment,  or  ^^t^  '^^    *^" 
any  claim  of  exemj)tion  from  or  non-liability  to  payment  of 
tithes  (v) ;  and  theii*  decision,  unless  reversed  on  an  np^ieal,  DeciMon  of 
was  binding  and  conclusive  (/).     From  the  Tithe  Act,  1836,  ^„*'ilMve 
were  excepted  tithes   of   fish   and   fishing,   and   of  mineral  ^^  ^^  appeal. 
tithes  (/O,   of   payments   instead   of    tithes    in   the   City   of  Paymont«  iu 
London,  and  of  permanent  rent-charges  payable  in  any  city     ""     ^''''p"- 
or  town  by  custom  or  any  local  Act  of  Parliament  (/•). 

Under  s.  58  of  the  Tithe  Act,  1836,  the  commutation  rent-  Ajb  to  liability 
charge  might  be    specially  ai>portioned,  so  as  to  throw  the  ^porUo!^"^ 
amount  attributable  to  the  tithes  of  an  entire  estate  upon  "»*^""^=*- 
some  particular  portion  of  it  in  exoneration  of  the  residue ; 
or  the  apportionment  might  be  made  at  the  rate  of  so  much 
per  acre  for  the  whole  estate,  thus  obviating  the  necessity  of 
constant  reapportionment  of  tho  tithes  in  the  event  of  sub- 
division of  the  property.    "Where  an  apportionment  is  desired 

(w)  Cox  V.  Rallits,  (1878)  3  A.  C.       9  Ha.  G29,  635. 

473;  47L.J.  Q.B.  385;  6V.  r/.w;ia*'«  (,-)  j.    y    j^tj,,    Comm,*.,    (I80O) 

Hospital  {Gon-s.  of)  v.  lludgell,  1901,        15  Q.  b.  620;   19  L.  J    Q   B    177 

1  K.  B.  364;  70L.  J.K.  B.  llo.  m  t.h  »    a  ♦     iv-jr 

.  ,  „       r^.  ,        .  ...  (*)   -litho   Act,    1S36,    8.    4);    seo 

0    See   Titho    Act,    1836,   which  „- /,      ,,        „.     ,  ,,     ,^.,o^o\'    / 

,\.  ,     ,    .  ,      .  .  '      ,      .  It  fthnell  V.  lirii/htll,    1838)  3  \.  & 

aboUhhed  tithe  m  specie,  and  subtiti-  /.    0,0  j       "    rn-  »       »    ^     ,„    , 

^  ,   ,  •       ,  .  ,  C.  243 ;    and  see  Titho  Act,   1842, 

tuted    a    sum    m   the   nature    of   a  ^    j^ .    j.    ^     y,^,,^^  ^^ 

rent-charge,  varying  with  the  rnoe       j,  q    3   ^.^  j^        ^)  ^^^ 

of  com.      See  .-.X.   IJ,  G/.  c;       i      /         tit      J      ,             ,,o,«. 

...                 ,  iihfphrril  ■v.  Lord  Londonderrv,  [\%b2) 

{,>)  An   aw.ard   purporting   tu  bo  jg  Q.  B.  145;  21  L.  J.  Q.  B.  204. 

BCmed  with  the  seal  of  the  Comiuis- 

Bioners   (Titho   Act,    183G,  s.   2,  or  *'^  ^- ■'^• 

after  tlie   passing  of   tho  Board   of  (")  As  to  what  uiiiurals  are  titlic- 

Agricullure  Act,   1889  (see  s.  7),  a  ^hXt},  sec  Cruise,  tit.  22.  s.  47. 

certificate    of    tlio   Board  of  Agri-  (r)  S.  90.     As  to  titbea  in  City  o£ 

culture,  is  made  evidence.  London,  see  raynr  v.  KtdaiU,  (1888) 

(7)  See    Wnlkrr  V.   Z^rw//*-./,   (1852)  13  A.  C.  613;  .'is  L.  J.  Ch.  299. 
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Chip.  VIII.    on  t)it»  BulKlivieion  of  nn  estato,  njiplication  must  bo  made 
S.vt.  6.         . 
for  a  roapi>orti(>nmcnt  uinler  the  provisions  of  s.  72  of  the 

Titho  Act,  18.'{(),  or  suhsoqut-nt  Acts  (.r).  TIio  sum  payaLlo 
under  tho  Ait  in  liou  of  tithes,  is  not  a  cliargo  on  tlie  inlierit- 
nnco  snvh  as  to  ontith^  tho  owner  of  the  rent-tliargo  to  sell 
tlic  land  out  of  wliieh  it  issues  for  satisfaction  of  arrears  (//). 
AMien  there  haa  been  an  apportionment,  tho  contract  or  con- 
ditions should  state  cither  tho  fact  or  tho  amount  actually 
.'^rdinn'^'™'     1*°.^'"^'^^-      '^''^   impositir.n   of   an   extraordinary   charge    in 

,1... „       certain   districts    on    lands    cultivated   as   hop   grouii<l.s    or 

, .  i'    orchards  or  market  gardens,  has,  under  tlio  provisions  of  the 

K^rUcu,.  Extraordinary  Tithe  Acts,  188G  to  1897,  ceased  to  exist,  and 

in  liou  thereof  a  rent-charge  of  4  per  cent,  on  the  capital 
value  was  substituted.  This  rent-chargo  is  subject  to  the 
same  niles  as  to  apportionment  as  the  ordinary  tithe  rent- 
charge. 

M.r^.'i.rof  Tlie  titlie  rcnt-chargc  may,  under  the  Tithe  Act,  1830. 

tithf  rout-  -11  1  1       ^1       J  ,    •      I.  .,      , 

charge.  s.  <  J ,  oc  merged  hy  tho  tenant  m  fee  or  in  tail  thereof;  or, 

under  tlie  Titlio  Act,  1838,  by  any  person  or  persons  seised 
of,  or  having  i)Ower  to  acquire,  tho  fee  tlierein  (s.  1) ;  or  by 
tenant  for  life  in  po.'^ses.sion  of  both  land  and  tithe,  &c.  (s.  3); 
and  the  merger  maybe  effected  in  cojiyliolds  (s.  4) ;  or,  under 
Die  Tithe  Act,  1839,  s.  G,  by  persons  holding  glebe  or  other 
lands,  and  the  tithes,  &c.,  by  virtue  of  any  benefice,  or  ex 
officio.  By  s.  1  of  the  same  Act,  incumbrances  upon  merged 
tithes,  &.(■.,  are  made  j)rininry  charges  on  the  lands  tliemselves; 
and  by  tho  Titlie  Act,  184G,  s.  19,  tho  powers  of  merger 
given  by  former  Acts  are  extended,  retro-ipectively  and  pro- 
spectively, so  as  to  give  equitable  owners  a  jtower  of  legal 
merger,  but  so  as  to  make  charges  on  tho  titlie,  Sic.  primary 
charges  on  the  land.  S.  7  of  tho  Tithe  Act,  1839,  provides 
that  the  merger  of  tithes  or  rent-charge  issuing  out  of  copy- 

(x)  Sco  Tithe   Art,    1,SJ2.   «.    It  ;       County  Court,  under  tbc  proviaiona 

Titho  Alt,  184G,  «..    13,    1.5;    Titho  ,,*  „   .,  „,  ,,.0  Tifl,«    A.f    iqoi 

A  »    10.-        n        J,            ■  „    r^.  .  ot  8.  ^  Of  the   lithe  Act,  1891      see 

Act,  184/,  n.  .3.  and  cspfcially  Tithe  , 

Act,  1860.  Hs.  10  ft  Bfy.  "''*°  "•  ^  ""  ^'^  rcraisBion  of  the  rent- 

(y)  naUry  r.    Badham,    (I880)    30  ;^^'"^'-»« '°  certain  cn«c.s.     The  vendor 

Ch.  D.  84  ;    .14  L.  J.  Ch.  1067.     In  '"  °°*  Mah\c  to  apportion  tithe  reqt- 

gcnrral,   all   tithe   rent-rhargcs   are  ch&rge  \  Re  Ebttcorth  and  Tidy,  {\%ii9) 

now   recoverable  only  through   the  42  Ch.  D.  23 ;  58  L.  J.  Ch,  665. 
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hold  lands  shall  not  be  deemed  to  increase  the  value  of  the   Chap.  VIII. 

.  Sect.  6. 

lands  for  the  pui-pose  of  assessing  the  fines.  

The  Ileal  rroporty  Limitation  Act,  is.i;],  s.  2,  as  altered  Tithes,  how 
by  the  Real  l*roperty  Limitation  Act,  IN?  4,  ss.  2,  9,  which  staiuto  of 
enacts  that  no  person  shall  bring  an  action  to  recover  any 
land  (which  by  s.  1  of  the  Act  of  IS'i'i  includes  tithes,  unless 
belonging  to  a  spiritutd  or  eleemosynary  corporation  sole), 
but  within  twelve  years  next  after  the  right  accnuMl,  applies, 
as  TQgards  tithes,  only  to  persons  claiming  adverse  estates 
therein  (::),  and  di<l  not  prevent  the  tithe  owner  from  recovering 
tithes  as  chattels  from  the  occupier,  although  none  liad  been 
set  out  for  twelve  years  ;  the  Tithe  Act,  iSiH,  however,  which 
makes  tithe  rent-charge  in  arrcar  payable  by  the  owner, 
provides  that  no  tithe  rent-charge  shall  be  recovered  after  two 
yeai'S  fi-om  tlie  date  on  which  it  became  payable  {a).  Tithe 
rent-charge  is  "rent,"  within  tlie  meaning  of  s.  1  of  the  Act 
of  1833  (/>),  so  also  are  statutory  tithes  in  the  City  of 
London  (r).  The  Real  Property  Limitation  Act,  1833,  s.  29, 
enacts  that  no  spiritual  or  eleemosynary  corporation  sole  shall 
bring  any  action  to  recover  any  land  or  rent  (which  by  s.  1 
excludes  tithes),  but  within  the  period  during  which  two 
persons  in  succession  shall  have  held  the  office  or  benefice  in 
respect  whereof  such  land  or  rent  t>hall  be  claimed,  and  six 
years  after  a  third  person  shall  have  been  appointed  thereto, 
or  sixty  years,  whichever  shall  bo  the  longest.  Tithe  rent- 
charge  being  "rent,"  is  brought  within  this  section.  The 
effect  of  the  Real  Property  Limitation  Acts  is  to  extinguish, 
after  the  expiration  of  the  periods  respectively  limited  for 
bringing  an  action,  the  tithe  rent-charge  (</)  ;  but  tithes 
coming  within  the  exception  to  the  Tithe  Act,  1S30  [c),  can  only 
bo  extinguished  under  provisions  of  2  &  3  "Will.  4,  c.  !•"•. 

Defects  in  the  early  title,  or  in  the  evidence  thereof,  are  PofcotHin 

title,  when 

{:)  SnlkeU  v.    Johmton,    (1848)    2  {c)  Puf/iir    v.    /.W</t7«-,    (1888)     13 

Ex.  256  ;   18  L.  J.  Ex.  89  ;  Jhan  of      A.  C.  613  ;  58  L.  J.  Ch.  299. 

/;/»/  V.  Jtliss,  (1852)  2  D.  M.  &  G.  ftt  ,jy    r  ■  >     r     j  r^  n  .     . 

•'  '  ^         '  (rt)  Irxfh    Land  Coinnirs.  v.   Grant, 

p.  469  :  11  L.  J.  N.  S.  Ch.  351.  .  ^,.,^^  ^^,,^  ^.^,,,,^,^,^  ^  J^^ 

(«)  Tithe  Act,  1891.  s.  10  (2).  ^j^^^^  24  L.  R.  Ir.  40. 

(/')  Jri.tfi   Land  Commrs.  v.  Grant, 
(1884)  10  A.  C.  1 »  ;   Vi  L.  T.  228.  '^'^  S^o  .,/;,.  pp.  395,  396. 
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d.  M-  VIII.  oooosionftlly  ronJiToJ  imnmtorial  by  tho  Pre8crii>tion  Act, 
.  ?"'■*  *•  1832  {'2  Si .']  Will.  I,  c.  71),  nn.l  tl.o  Kcnl  Property  Limitation 
KJ£n>tk,n     Acts,  ls;j.}  an.l  is;  l. 

Art,  and 

I  hxivpt  in  tho  case  of  the  right  to  light,  there  is  nothing  in 

ui».irrlr.-  *''^  Proscription  Act,  IH.TJ,  which  interferes  with  a  claim  to 
•cription  Act.  an  easement  by  expro.<:.s  grant ;  or  which  prevents  a  cliiimant 
from  proceeding  acconling  to  tho  Common  Law,  if  ho  elects 
to  do  so.  The  enjoyment  of  tho  right  must  be  for  the  whole 
statutory  period  in  the  chnracter  of  nn  easement,  as  distinct 
from  the  land  on  which  it  is  sought  to  be  impo.sed  (./)  ;  and, 
except  in  tho  case  of  an  easement  of  necessity,  the  right,  if 
acquired,  is  cxtinguislied  by  tho  union  of  tho  ownership  of  the 
dominant  and  servient  tenements,  for  estates  of  an  equally 
high  and  perdurable  nature  (fj)  ;  though  it  is  only  su!?pended 
where  tho  estates  are  not  of  tho  same  duration,  and  will 
renve  on  their  severance  (//)  ;  and  a  right  acquired  by  pre- 
scription, on  Iwing  confirme«l  by  statute,  is  merged  and 
extinguished  in  the  statutory  right  (/).  Each  of  the  respec- 
tive periods  necessarj-  to  confer  the  statutory  title  must  bo 
deemed  and  taken  to  bo  the  period  next  before  some  action, 
wherein  tho  claim  or  matter  to  which  such  period  may  relate 
shall  have  been  or  shall  bo  brought  in  question  (/.).  A  user 
which  is  neither  capable  of  interruption  nor  actionable  cannot 
be  the  foundation  of  an  easement  (/). 


Claimn  of 
light. 


Under  s.  3  of  the  Prescription  Act,  a  claim  to  light  becomes 
absolute  and  indefeasible  after  twenty  years'  uninterrupted 


(/)  Jfarbidf/r   v.    Jrartcick,    (1849) 

3  Ex.  65J  ;  18  L.  J.  Ex.  245  :  and 
•cc  and  consider  Lndijman  r.  Grarr, 
(1871)  6Ch.  763;  25  L.  T.  W. 

(^)  See  Co.  Litt.  313  a  ;    Thomai  v. 
T.,  (18.3.^)  2  C.  M.  &  R.  at  p.  41  ; 

4  L.  J.  N.  S.  Ex.  1 79 ;  S^mprr  v.  FoUy, 
(1862)  2  J.  &  II.  5.55  :  5  L.  T.  r,69  : 
Gale,  7th  cd.  4S6. 


(A)  Simptr  ▼. 
ca«o«  there  cited 
T.  Gravf,  '1S71) 
L.  T.  62. 

(i)  JNVtc    JTiHthor  Corp.  v.    Tnt/lnr, 


FoUij,  $!{/}.,  and 
and  cf.  Lndyman 
6    Ch.    763  ;    2-5 


1899,  A.  C.  41:  GS  L.  J.  Q.  H.  K7. 

(^■;  S.  4.  See  Colls  v.  Home  and 
fohmal  Slorrt,  1901,  A.  C.  179,  189, 
190;  73  L.  J.  Ch.  4«l. 

(/)  Sturgrt  v.  lirUgman,  (1879)  11 
Ch.  D.  852  ;  48  L.  J.  Ch.  785;  and 
cf.  inbi  V.  liird,  (1863)  13  C.  B. 
N.  S.  841  ;  31  L.  J.  C.  P.  335; 
I  ha*fmort  v.  Richard*,  (1859)  7  H,  L. 
C.  349  ;  29  L.  J.  Ex.  81  ;  Bryant  t. 
/•/rrcr,  (1879)  4  C.  P.  D.  172;  48 
L.  J.  Ch.  380 ;  Lai  ton  v.  Anpiui, 
(1881  6  A.  C.  740:  60  L.  J.  Q.  B. 
689. 
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enjoyment  (m) ;    unless  such  enjoyment  be  shown  to  have   Chap.  vill. 

been  by  virtue  of  some  consent  or  agreement,  expressly  made  • — — 

or  given  for  tliat  purpose  by  deed  or  writing  (;/)  ;  and  local 
customs  to  tlio  contrary  are  expressly  ren<lered  inoperative  (o) ; 
the  section  does  not,  however,  bind  the  Crown  or  its  lessees  (/)). 
The  right  to  light  may,  however,  be  taken  away  by  Art  of 
Parliament,  empoworintr  another  to  erect  buildings  which 
will  destroy  or  affect  tlie  light.  In  such  a  case  the  only 
remedy  open  to  the  party  injured  is  under  s.  68  of  the 
L.  C.  C.  Act,  I84'j  (7).  But  rights  to  light  and  other  ease- 
ments are  not  extinguished  by  the  mere  purchase  by  a  railway 
company  under  compulsory  powers  of  the  servient  tenemont, 
but  still  exist  unless  compensated  for,  and  revive  on  a  re-sale 
to  an  individual  (/•).    "Wliere  reliance  is  placed  on  the  statute. 


(«/)  Afl  to  wliat  constitutes 
uninterrupted  enjoyment,  see  inf. 
p.  434.  So  long  as  the  owner  of 
the  building  has  the  amenity  or 
advantage  of  uning  the  access  of 
light,  it  is  not  necessary  that  the 
user  should  bo  actually  continuous. 
See  Cooprr  v.  Strain;  (18SS)  40 
Ch.  D.  21  :  58  L.  J,  Ch.  2G  ;  rolls  v. 
Home  and  Cul.  Stores,  1904,  A.  C.  17'.'. 
See  cases  cited  at  p.  200. 

(h)  As  to  the  fonn  and  requisites 
of  such  an  agreement,  see  Liuhij  v. 
Atkituon,  (1879)  13  Ch.  D.  283; 
Judge  V.  Lone,  (1873)  7  I.  R.  C.  L. 
291  ;  Mitehcll  v.  Cinitrill,  (18G8)  37 
Ch.  D.  r>6 ;  57  L.  J.  Ch.  72;  and  of. 
Bai/nrs  v.  ^iw-;,  1893,  3  Cli.  439  ;  G3 
L.  J.  Ch.  21  ;  Faston  v.  hied,  1903, 
1  Cli.  405;  71  L.  J.  Ch.  442;  72 
L.  J.  Ch.  189;  nmcoe  X.  Groumrll, 
(1903)  89  L.  T.  42G.  As  to  the  onus 
of  proof  and  forms  of  rebutting  evi- 
dence, SCO  SfddoH  V.  Bank  of  Uvlloii, 
(1882)  19  Ch.  D.  4G2  ;  51  L,  J.  Ch. 
542. 

(o)  Sailers'  Co.  v.  Jai/,  (1812)  3 
Q.  B.  109  ;  11  L.  J.  Q.  B.  173; 
Trvseott  V.  Mrre/mnt  Taijlort'  Co., 
(1856)  11  Ex.  855;  25  L.  J.  Ex. 
173  :    Cooper  v.   Ilubbuek,  (18G2)   12 


C.  B.  N.  S.  4.)G;  31  L.  J.  C.  P.  323; 
and  SCO  Yates  v.  Jaek,  (186G)  1  Ch. 
295  ;  35  L.  J.  Ch.  539  ;  Curriers'  Cu. 
V.  Corbett,  (18C5)  2  Dr.  &  S.  355  ;  12 
L.  T.  169;  Heath  v.  BucknaU,  (1869) 
8  Eq.  1  ;  38  L.  J.  Ch.  372. 

(;))  r>rri/  v.  Eames,  1891,  1  Ch. 
"  658  :  CO  L.  J.  Ch.  345  ;  Wheaton  t. 
Maples,  1893,  3  Ch.  48 ;  62  L.  J. 
di.  963  ;  nor  will  a  lost  grant  be 
readily  presumetl  against  the  Crown ; 
held,  in  U'/ieatoii  v.  Maphs,  it  could 
not  bo  presumed  since  1852. 

(7)  Cliirk  V.  London  Sehool  Board, 
(1874)  9  Ch.  120  ;  43  L.  J.  Ch.  421 ; 
I)uki  of  Bedford  v.  Batcson,  (1875)  20 
Eq.  353  ;  44  L.  J.  Ch.  549  ;  London 
Sehool  Board  v.  Smith,  (1895)  W.  N. 
37  ;  Kmslen  v.  -V.  E.  Ji.  Co.,  1896,  I 
Cli.  418  ;  65  L.  J.  Ch.  385  ;  and  see 
Kirbi/  V.  Harrogate  Sehool  Board, 
ISyC.  1  Ch.  437  :  65  L.  J.  Ch.  376  ; 
and  Bad  ham  v.  Marris,  (1880)  45 
L.  T.  679;  25  L.  J.  Ch.  237,  n. : 
Barluw  V,  Boss,  (1890)  24  Q.  B.  D. 
381  ;  59  L.  J.  Q.  B.  1S3  [casvs  under 
8.  20  of  Artizons'  Dwelling  Act, 
1875);  U'igram  v.  Frger,  (1887)  36 
Cli.  D.  87. 

(r)  Klli*  v.  Rogers,  (1885)  29  Ch.  D. 
661  :  53  L.  T.  377 :   and  «.co  lUrd  v. 
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Omp.  VIII.    tho  title  to  light,  aequiri'd  thereunder,  now  depends  entirely 


Soct.  a. 


_  on  |x»sitlve  enartment,  and  is  no  longer  to  he  rested  on  the 
fieliou  of  a  presunKil  grant  or  licence  from  tho  adjoining 
proprietor  («).  Where,  liowever,  tlio  provisions  of  tho  statiito 
are  inapplicable,  r.//.,  whero  there  has  been  recent  unity 
of  possession,  as  distinguished  from  title,  and  it  can  be 
proved  that  before  such  unity  commenced  tho  access  of  light 
has  been  enjoyed  as  far  back  as  living  memory  goes,  a  title 
will  be  deemed  to  be  established  independently  of  tho  statute, 
for  tho  statute  has  not  taken  away  any  mode  of  claiming  the 
easement  which  existed  before  its  passing  in  cases  which  do 
not  come  within  its  provisions  (/).  Nor  does  it  appear,  oven 
in  cases  to  which  these  pronsions  do  apply,  that  the  statute 
lias  altogether  superseded  the  Conmion  Law;  but  tho  claimant 
has  the  option  of  proceeding  either  under  the  statute  or  tho 
Common  Law  (m).  The  enjoyment  of  this  easement  need  not 
be  as  of  right,  so  that  proof  of  a  parol  licence  is  immaterial  (x) ; 
nor  is  there  any  reservation  of  the  rights  of  reversioners  (i/)  ; 
and,  so  as  there  be  no  submission  to  or  acquiescence  in  (z) 
an  adverse  interruption,  an  unbroken  continuity  of  enjoy- 
ment is  not  necessary  to  establish  the  right ;  thus,  if  after 
the  statutory  period  has  commenced  to  run,  but  before  the 
twenty  years  have  elapsed,  there  is  an  interval  during  which 
the  owner  of  the  dominant  tenement,  or  his  occupying  tenant, 
is  also  in  the  occupation  of  the  ser\'ient  tenement,  the  opera- 
tion of  the  statute  is  for  the  time  suspended,  but  revives 

F.yyUton,    (1885)    20    Ch.    D.    1012  ;  (i)  Mayor  of  London  v.  retctnern' 

Al    L.   J.    Ch.    819;    London    fkhool  Company,    (1812)   2  Mo.    &  R.   409; 

Hoard  V.  Smith,  lup.  Flight  v.  Thomas,  (1 840)  11    A.  &  K. 

(«;    I'rmcott   V.    Mrrchant    Taylori  688,  093;    10  L.  J.   Kx.   .'■)29 ;    nnd 

r«,,  (1866)  11  Ex.855;  25  L.  J.  IIx.  bco   Tlattrrcr^    Co.  t.  Parith    ClnU 

173,    per  OAcridfto,  J.  ;    Tapling  t.  Co.,  (1851)  G  Ex.  C30  ;  20  L.  J.  Ex. 

Jonft,   (I8G5     11    H.    L.   C.   290;   34  3G2. 

L.  J.  C.  r.   342,  L<jrd  We«tbury'a  ,  s  a   o 

'  (y)  S.  8. 

speech. 

(0  Ayn»h>i  v.  Glorrr,  (1875)  10 Ch.  (-)   Glorrr  v.  Colrman,  (1874)  L.  R. 

283;    43  L.  J.  Ch.   777.      And  mc  10  C.  P.   108;  44  L.  J.  C.  P.  66: 

Smtlh  V.  Jiaxter,  1900,  2  Ch.  138,  146;  I'rctlnnd  v.  Bigham,  (1889)  41  Ch.  D. 

69  L.  J.  Ch.  437.  268  ;  60  L.  T.  433  ;  and  soo  Smith  v. 

(m)  Lanfranchi  t.  Mackrnzif,  (1867)  *•.  (1876)  20  Eq.  600  :   4  1   L.  J.  Ch. 

4  Yji\.  421  ;  36  L.  J.  Ch.  518.  630. 
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on  the  severance  of  tlie  unity  of  occupation ;  and  the  statutory   Clmp.  vrir. 
period  may  he  made  up  partly  of  the  period  immediately  , 


prior  to  the  unity  of  ocrupaticu  and  j.artly  out  of  the  period 
immediately  succeeding  it  (a)  ;  hut  the  enjoyment  of  the 
access  of  light  must  have  Wn  in  the  character  of  an  eanemeitt^ 
distinct  from  the  enjoyment  of  the  land  sought  to  he  affected  ; 
80  that  sixty  years'  enjoyment  of  lights  looking  out  upon 
a  garden  which  the  owners  of  the  house  had  held  during  that 
period  as  tenants  from  year  to  year,  is  insufficient  to  confer  a 
title  (b).  Where  it  is  acquired  against  the  owner  of  a  lease- 
hold interest  in  the  servient  tenement,  it  is  acquired  also 
against  the  o^^^ler  of  the  reversion  (c).  And  in  the  stime 
way,  wliere  it  is  acquired  hy  the  owner  of  a  leasehold  interest 
in  the  dominant  tenement  it  is  acquired  as  an  easement 
attaching  to  the  inheritance  ('/),  even  though  the  lessees  hold 
under  the  same  landlord. 

In  order  to  cstahlish  the  right  there  must  he  some  huilding  ■\Mietlicr 
in  respect  of  which  it  can  ho  claimed  {<)  ;  hut  when  once  culargcmenl 
acquired,  it  will  not  he  lost  hy  an  enlaro-ement  or  alteration  ^l  'il'^'ji't'^n 
of  the  ancient  windows  (./')  ;  nor  hy  the  destruction  of  the  windows, 
dominant  tenement,  whether  hy  some  casualty,  or  by  the 

{a)  Ladtjmany.  CrrttY,  (1871)  6  Ch.  jFrft*fr,  1893,3Ch.  158;  C3L.J.Ch.91 ; 

763  ;  25  L.  T.  52  ;  the  etatcmcut  iu  Boijce  v.  Paddington  Borough,  1903,  2 

the  text  does  not  seem    free  from  Ch.556.  InC/i/yrrfv. //o/^  1899,  iCh. 

doubt,  see  Gale,  7th  ed.  165,  n.  (/).  698  ;  68  L.  J.  Ch.  332,  a  greenhouse, 

[b)  Uarbidge  v.    Wanrick,  (1849)  3  and  in  ^.-6^.  v.  Qitrni  Auiie  Munxioti* 

Ex.  552  ;   18  L.  J.  Ex.  245.  Co.,  (1889)  60  L.  T.  759 ;  37  W.  R. 

(f)  Simper  v.  Fofri/,  (1862)  2  J.  &  572,  a  memorial  chapel  wore  held  to 

H.  555;  6  L.  T.    669;    Ladyman  v.  be  such  n  building;  and  8eo  D.  of 

Graif,  sup.  Xorfolk  v.  Arbuthiiot,  (ISSO)  5  C.  V. 

(d)  Robson  V.  Edu-ards,  1890,  2  Ch.  D.  393  ;  49  L.  J.  C.  P.  782  ;  M,>ber. 
146  ;  62  L.  J.  Ch.  378  ;  ll'hraton  v.  h  >i  v.  Jhtcson,  (1827)  5  L.  J.  (O.  S.) 
MapUi,  1893,  3  Ch.  48,  65 ;  62  L.  J.  K.  B.  261. 

Ch.  963.  (/)     Tapling    v.    Jones,    (1865)    11 

(e)  See  s.  3,  and  Jlobrrti  v.  Macord,  H.  L.  C.  at  p.  320;  34  L.  J.  C.  P.  342, 
(1832)  1  Mo.  &R.  230;  Pottsx.  Smith,  overruling  Rnishaw  v.  Bean,  (1852) 
(1868)6Eq.atp.318;  38L.  J.  Ch.  58.  18Q.  B.  112;21  L.  J.  Q.  B.  219; 
In  Harris  v.  I)e  Pinna,  (1886)  33  Ch.  Hutchinson  v.  Copeittake,  (1800)  8  C.  B. 
D.  238;  54  L.  T.  38,  770,  Chitty,  J.,  N.  S.  102  ;  affirmed  9  ih.  803;  and 
held  that  a  timber  stage  wa-s  not  a  Nrirson  v.  Prndrr,  (18S4)  27  Ch. 
buildinj;  within  the  Act ;  but  the  C.  D.  43  ;  62  L.  T.  9  ;  see  also 
A.  left  the  iv)int  undeeided.  Ah  to  an  Foulers  v.  Walker,  (1881)  51  L.  J. 
advertisement  hoarding,  see  Foster  v.  Cl».  443. 

D.       VOL.  I,  u  I) 
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Chap.  VIII.    voluntary  act  of  its  owner,  unless  tlioro  is  evidence  of  an 

nitt'ntidU   to  aliainlou  tlif  right;  ns,  r.//.,  by  n<»t   rebuilding 

the  house  within  a  reu^jonable  period  (tj)  :  and  the  owner  of 
the  site  of  a  demolished  building,  which   formerly  enjoyed 
the  right,  eau  restrain  a  neighb<juring  owner  from  building  so 
as  to  interfere  with  sueh  light  as  he  would  be  entitled  to  on 
rebuilding  on  the  vacant  site  (/<)  ;  nor,  on  rebuilding,  is  it 
absolutely  necessary  that  the  new  windows  shoidd  be  identical 
in  situation  or  dimensions  with  those  which  previously  existed, 
if  there  is  no  material  change  in  the  nature  or  in  the  quantum 
of   the   servitude   imposed  (/),  and  if  the   area  of   the  new 
window   is   substantially   coincident   with   the   area   of  the 
old  (A) ;  nor  does  the  fact  that  the  owner  of  the  dominant 
tenement  has  within  the  statutory  period  acquired  by  the 
removal   of   buildings   a  larger   quantity  of   light  than  ho 
previously  had,  entitle  the  owner  of  the  servient  tenement 
to  obstmct  the  excess  of  light  (/),     The  mere  fact  that  an 
owner  of  ancient  lights  has  enlarged  thorn,  does  not  disentitle 
him  to  an  injunction  to  restrain  the  servient  o\\-ner  from 
obstructing  them  {lu).     According  to  this  doctrine,  which  is 
the   logical   consequence   of   holding   tliut    an    alteration   is 
not  per  .<tc  an  abandonment  of  tlie  casement,  if  the  owner 
of    a  small    ancient   liglit    enlarge    it,   and   it    cannot    be 
obstructed  without  blocking  the  access  of  light,  previously 
enjoyed,  he   will   after   the   lapse  of  the   statutory  period 

'y)  Mocn-t  v.  Rau>on,  (1824)  3  B.  &  2  Dr.  &  S.  at  p.  358 ;  12  L.  T.  169  ; 
C.  at  pp.  337,  341  ;  3  L.  J.  (O.  S.)  K.  but  sco  Chcrrington  v.  Abney,  (1709) 
B.  32  ;  Opptnheimer  v.  Alexander,  2  Vera.  64G  ;  and  A>/mle,j  v  Glover 
(1892)  36  Sol.  J.  769.  (1874)  18  E.].  514  ;  10  Ch.  283. 

(A)  EccU$ia*tical  Commr*.  v.  Kiuo,  (X)  Neuim    y.    Pender,    (1884)    27 

(1880)  14  Ch.  D.  213  ;   49  L.  J.  Ch.        Ch.  D.  43  ;  .V2  L.  T.  9  ;  Pendarirs  v. 

629;  SlaiffAt  r.   Burn,  (1869)  6  Cli.  Minno,  1892,  1  Ch.  611  ;  61  L.  J.  Ch. 

163  ;  39  L.  J.  Ch.  289  ;   Oppenheimer  494  ;   Smith  r.  Baxter,  »up. 
T.  Alexander,  tup.  ;  and  boo  Seott  v.  (/)  Jh,er»'  Company  v.  King,  (1870) 

rape,  (1886)  31  Ch.  D.  654,  575  ;  55  9  Eq.  438  ;  39  L.  J.  Ch.  339  ;  Xational 

L.  J,  Ch.  426.     In  an  action  to  re-  rrotineial  Int.  Co.  v.   Prudential  Int. 

Btrain  olwtrnction  of  ancient  lights  Co.,  (1877)  6  Ch.  D.  757;  46  L.J. 

in  respect  of  premises  re-built,  it  is  Ch.  871. 

nnnece^wary  to  give  evidence  of  in-  (w)    Ayntley  v.    Ghrer,   (1874)    18 

ten tion  to  preserve  them  on  the  re-  Eq.    .544;    10    Ch.    283;    Parler  v. 

building:    Smith  r.   Baxter,  1900,  2  Stanley,   (1902)   60  W.  R.  282;  aad 

Ch.  138  ;  69  L.  J.  Ch.  437.  ace  Staight  v.  Burn,  (1869)  5  Ch.  163, 

(0  Currieri'  Co.  T.  Corlxtt,  (1865)  167. 
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acquire,  in  respect  of   the  enlargf-d   light,  the  prescriptive    ^^*^:^^7"' 

right  which  he  originally  hnd  only  in  respect  of  the  smaller 

one;    and   will   in   the   meantime   he   able  to  prevent  any 
ohstruction,    on    the    part   of    the   owner   of    the    servient 
tenement,  which  may  interfere  with  the  acquisition  of  the 
right.     Further,  it  has  been  held  that  "  the  access  and  use 
of  light"    to    which,  under   s.    3,  a    person    acquires    an 
indefeasible  title  by  enjoyment  for  twenty  years  is  tlie  access 
and  use  of  the  particular  cone,  or  pencils  of  light,  which  has 
durin'g  that  period  passed  over  the  servient  to  the  dominant 
tenement  (^0-     It  follows  that  the  right  is  not   lost  by  an 
alteration  either  in  the  structiu-o  or  position  of  the  building 
for  which  the  right  is  claimed,  provided  only  that  the  new  or 
altered  building   is  so   constructed   as   to   enjoy  some  part 
at  any  rate  of  the  light  enjoyed  by  the  form.r  building. 
Within  this  limit  neither  setting  back  (o),  nor  advancing  (/;), 
the  site  of  the  old  building  will  destroy  the  right.     The 
result  of  this  doctrine  seems  to  be,  that  abandonment  of  tho 
right  can  only  arise  by  substituting  for  the  old  building 
a  structure  which   has  no  windows  (7),  or  rather  no  aper- 
ture (/•)  which  intercepts  any  portion  whatever  of  the  light 
which  formerly  fell  upon  tho  old  windows  or  any  of  tliem. 
But  it  mayliappcn  that  though  there  has  been  no  abandonment, 
the  person  claiming  the  right  to  light  may  bo  imablo  to  enforce 
it,  for  want  of  evidence  as  to  the  right  which  he  claims  (s). 

{„)  Scott  V.  Papc,  (1886)  31  Ch.  D.  Gi.  D.  757,  759  ;  46  L.  J.  Ch.  S71. 

554  ;  55   L.  J.  Ch.  526  ;  this  ruling  {>)  II"rhs  v.  De  Pntna,  (1886)  33 

however  goes  too  far,  for  a  title  is  Ch.  D.  238,  258 ;  54  L.  T.  38,  770  ; 

not  necessarUy  acquired  to  all   the  ll.uris  y.  Kinloch,  (1895)  W.  N.  60, 

light  enjoyed  during  the  period  :  see  a  skylight ;  aud  see  Coo/vr  v.  Slrakrr, 

CollB   V.    Home   and    Colonial    Stores,  (1888)  40  Oi.  D.  21  ;   58  L.  J.  Ch. 

1904,   A.   C.    179,    and  cases    cited  26,  a  window  with   iron    fhutters ; 

next'pago.  and  sec  CollU  v.  Laugher,  1894,  3  Ch. 

(o)  BuUers  v.  DUlimon,  (1885)  20  659;   63  L.   J.  Ch.  861;    Ea>t<,n  v. 

Ch.  D.  155  ;  54  L.  J.  Ch.  776.  hted,  1903,  1  Ch.  405  ;  71  L.  J.  Ch. 

(/;)   Scott  V.  rape,  (1886)  31  Ch.  D.  442  ;   72  L.  J.  Ch.  189. 

554  ;  55  L.  J.  CTi.  526.  (')  Scott  v.  Pope,  see  per  Cotton, 

(7)  Ih. ;  SCO  p.-r  Bowon,  L.  J.,  at  L.  J.,  at  p.  670  ;  and  see  Foiclen  v. 

p.  574;  Imt  this  doctrine  is  at  van-  V'alker,    (1882)  51    L.  J.   Ch.    443; 

anco    with    tho  opinion   of    Jessel,  r,v/./<»Tr.t  v.  .V«'»»ro,  1892,  1  Ch.  611  ; 

M    R,  in  Xat.   Frov.   Insurance   Co.  61  L.  J.Ch.  491 ;  and  of.  5m.M  v.  i?(ix. 

V.  Prudential  Assurance  Co.,  (1877)  6  ter,  1900,  2  Ch.  138:  60  L.  J.  Ch.  4^7. 
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C*h*p.  vrn.        Timo  will  commence  to  run  in  favour  of  the  acquisition  of 

■_J    .  ft  right  to  light  or  air  fri)m  the  timo  a  building  is  externally 

whi.h  right     Btnuturiilly   comph'to   aii<l  hofore  tlie  apertures  Imvo   been 
cUimlS.  furnished  with  sashi'S  or  glazed  (/). 


Kit'lit  may  bo  Tho  fact  of  tlio  Servient  owner  being  a  corporation  or  other 
». '  u  jx^rson  incapable  of  granting  the  right  will  not  prevent  the 

L: ......  -  .L       statute  running  against  him  ('/). 

Tli.«  .xt.-nt  to  The  extent  to  which  tho  enjoyment  of  this  easement  can 
rifflit  raiir  bo  bo  claimed  has  not  been  altered  by  tho  Prescription  Act ;  tho 
qaantityof  Qucstion  to  bo  decided,  now,  as  formerly,  is  whether  the 
1»»^*-  obstruction  complained  of  is  sufficient  to  constitute  a  nuisance, 

a  test,  the  imcertainty  of  which  has  been  described  as  its 
elastirity,  depending  on  the  surrounding  circumstances, 
whether,  fur  instance,  the  locality  is  town  or  country,  &c,  (r). 
It  is  not  sufficient  to  constitute  a  nuisance  that  the  plaintiffs* 
light  shouM  be  altered,  but  there  mu.st  be  a  substantial  depri- 
vation of  light  sufficient  to  make  the  premises  less  fit,  accord- 
ing to  the  ordinary  notions  of  mankind,  for  occupation  or 
business  premises  (j-)  ;  if  the  property  has  been  used  for  the 
whole  of  the  statutory  period  for  a  special  purpose  requiring 
an  extraordinary  amount  of  light,  and  the  use  of  such  an 
extraordinary  amount  is  known  to  the  owner  of  the  servient 
tenement,  it  would  seem  that  the  owner  of  the  dominant 
tenement  will  be  protected  (//)  ;  but  if  the  user  for  an  extra- 
ordinary purpose  has  been  for  only  a  part  of  the  prescriptive 
period,  no  claim  for  the  continuance  of  an  extraordinary 
amount  of  light  can  be  sustained  (z).  There  is  no  rule, 
that,  if  aecoss  of  light  is  interfered  with  to  an  extent  which 
will  diminish  the  angle  of  light  below  4o',  there  is  material 


(0  Collit  V.  Lauyher,   1894,  3  Ch.  (x)  S.  C. 

669  ;  63  L.  J.  Ch.  851.  (y)  Lanfranchi  v.  Mackenzie,  (1867) 

(m)  Jordtaon  v.  Sutton,  Southr:nteii,  L.  R.  4  Eq.  421  ;  36  L.  J.  Ch.  618  ; 

#r.  Co.,  1899,  2  Ch.  217;  68  L.J.  Ch.  ColU   v.    Home  and   Colonial    Store*, 


457. 


tup. 


{r)  ColUr.  JTome  and  Colonial  Storet,  (r)    Collt    v.    Home     and     Colonial 

1904,  A.  C.  179 ;  73  L.  J.  Ch.  48t.         Store*,  sup. 
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interferenco ;  but  the  fact  that  an  angle  of  Vr  vdW  be  left  is   ^^.^^g"^' 

pri/Jid  facie  evidence  against  there  being  substantial  interfer-  

ence  (r). 

With  regnnl  to  the  question  of  imiilieJ  grants  and  reserva-  On  sale  of  one 
tions  of  the  right  to  light  on  the  sale  (//)  of  two  adjoining  tene-  in,,  tencmenu 
mentsby  the  common  owner,  the  three  following  propositions  Jy^^i^^^^^' 
may  be  stated: — 1.  If  the  owner  of  a  house  and  adjoining 
land  sell,  or  contract  to  sell  (/')  the  house  first,  he  impliedly 
grants  with  it  the  right  to  light  over  the  adjoining  land,  and 
can  neither  himself  obstruct  the  lights  of  the  house,  nor  give 
to  anyone  claiming  under  him  the  right  to  do  so  (c)  ;  but  if 
the  grantee  is  aware  that  it  is  intended  to  use  the  adjoining 
land  for  purposes  inconsistent  with  the  implied  grant,  his 
rights  are  restricted  (d)  ;  but  the  burden  of  proof  that  he 
was  aware  of  such  intention  is  on  the  grantor  (e).  2.  If 
the  common  owner  sell,  or  contract  to  sell  (./'),  the  land  first, 
keeping  the  house  meanwhile,  there  is  no  implied  reservation 
of  the  right  to  light  for  the  house  ;  and  the  purchaser  of  the 
land  may  obstruct  the  light  previously  enjoyed  by  the  house, 
whether  the  house  remains  in  the  possession  of  the  original 
vendor,  or  has  been  subsequently  sold  by  him  {fj) .  To  this 
rule — that  if  a  vendor  wishes  to  reserve  any  rights  for  the 

(r)  Colhv.  Home  and  Colonial  Stores,  diet  Banking  Co.  v.  Itott,  (18S8)  38 

sup.  Cli.    D.   295 ;    57   L.   J.   C\i.   601  ; 

(tf)  The  Bamc  principles  apply  in  tho  Myers  v.  Catterson,  (1889)  43  Ch.  D. 

'case  of    a  voluntary  conveyance  or  470  ;  59   L.  J.   Cli.   315 ;    TTil.ion  v. 

dorise;  PhiUips  v.  Lou;  1892,  1  Ch.  Qmen's  Club,    1891,   3  Ch.  522;    CO 

47;  and  see  Taws  v.  Kiiowles,   1891,  L.  J.  Ch.  G98  ;  rollard  y.  Gare,l90\, 

2  Q.  B.  5G4  ;  60  L.  J.  Q.  B.  641.  1  Ch.  834  ;  70  L.  J.  Ch.  404  ;  God- 

[b)  Bcddiiif/ton  v.  Atlee,  (1887)  35  icin  v.  Sc/iueppes,  1902,  1   Ch.   926; 

Ch.  D.  317  ;  56  L.  J.  Ch.  655.  71  L.  J.  Ch.  4-38. 

(f)  Palmer    v.    FUtclur,    (1663)    I  (r)  Broom  field  v.  iniliams,  \S97,   I 

Lev.     122;     1     Sid.     167;     Cox    v.  Ch.  602  ;  GGL.  J.  Ch.  305  ;  QmiV/Ivv. 

Matthnrs,  (1672)  1  Vent.  237;   Tenant  Chapman,  1903,  1  Ch.  659;  72  L.  J. 

V.  Goldwin,  (1704)  2  Ld.  Raym.  1089,  Ch.  373. 

1093;   1  Salk.  21,  300;   Rusewell  v.  (/)  Beddington  v.  Atlee,  (1887)  35 

Fnjor,  (1701)  6  Mod.    116;  2  Salk.  Ch.  D.  317  ;  56  L.  J.  Ch.  655. 

460;    Robinson    v.    Grave,   (1873)    21  (y)    Tenant  \.  Goldwin,  sup.  ;    White 

W.  R.  509  ;  27  L.  T,  648  ;  and  see  v.  Bass,  (1862)   7  H.  &  N.  722  ;  31 

Gale,    7th  etl.  pp.    100  et  seq.,  and  L.    J.    Ex.    283  ;  Sujh'eld  v.  Brown, 

ca^es  cited,  ib.  p.  110,  n.  (/).  (1863)  4  D.  J.  &  S.   185;  33  L.  J. 

(d)  Birmingham,    Dudley  etnd  Lis-  Ch,    249;     Curriers'    Co.   v.    Corbett, 
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C!iap.  \  III.    |.roperty  which  ho  n-taius,  he  must  do  so  hy  express  words — 

then'  is  the  excoption  of  easements  of  necessity  (//)  ;  and  under 

ci-rtuiu  8iK»cial  circumstances  other  rights  may  be  inijdiedly 
n-served,  <•.</.,  n  right  of  support  when  one  of  two  adjoining 
houses  is  sold  (/),  or  to  use  a  formed  road  from  one  tene- 
ment to  and  for  the  apparent  use  of  the  other  (/).  3.  If  tlio 
common  owner  sell  the  laud  and  house  simultaneously,  or 
in  such  a  way  that  both  conveyances  are  really  part  of  one 
sale,  there  is  an  implied  reservation  of  the  right  to  light  for 
the  house  {h.  And  where  tho  simultaneous  alienation  is 
effected  by  tho  will  of  tho  common  owner,  the  fact  that  tho 
dominant  tenement  was  not  at  the  date  of  the  will  in  the 
actual  possession  of  the  testator,  but  was  let  on  lease,  does 
not  alter  the  rule ;  and  the  devisee  of  tho  servient  tenement', 
and  those  claiming  under  him,  are  not  entitled  to  obstruct 
the  lights  of  tho  houses  (w).     But  the  onus  is  on  tho  person 


(1865)  2  Dr.  &  S.  3.55  ;  12  L.  T. 
169  ;  EllU  V.  M<inchf»tfr  Carriage  Co., 
(1876;  2  C.  P.  D.  13  ;  35  L.  T.  476  ; 
Whffldoti  V.  Jiiirrou-i,  (1879)  12  Ch. 
D.  31  ;  48  L.  J.  Ch.  853  ;  JtmseUx. 
WatU,  ;i883)  25  Ch.  D.  at  p.  505 ;  rc- 
vonicd  {1885  10  A.  C.  590,  but  on  tho 
ground  that  there  waa  an  implied 
contnict  not  to  interfere  with  tlio 
lights  of  tho  rescncd  property,  and 
BO  practically  bringinjr  it  within  tho 
priiieiple  of  the  3rd  class  of  divinion  ; 
and  the  rule  api)lios  where  tho 
grant^^ir  hat  only  a  limited  interest, 
and  afterwards  acquires  the  fee  ;  in 
that  ca-HO  he  iw  in  the  samo  position 
a*  a  Btranfrer  would  have  been,  and 
iii  entitled  to  obstruct  the  light«  of 
hi»  own  tenant  :  Itooth  v.  Jlcoek, 
(1873)  8  Ch.  663  ;  42  L.  J.  Ch.  557  ; 
Btddinytf.n  ▼.  AtUf,  iup.  ;  Jiymtr  v. 
Mcllroy,  1897,  1  Ch.  628;  66  L.  J. 
Ch.  336  ;  Quicke  t.  Chapman,  niip.  ; 
Dari/M  T.  Thoma.1,  (1899)  W.  N.  241. 
(A)  Jf'hrrldvH  V,  Burrotc$,  tup.  ; 
Twiow  Lighttrage  Co.  r.  Jj>nd(,n 
a.  7).  Co.,  1902,  2  Ch.  .'557;  71  L.  J. 
Ch.  791  ;  Gordon  t.  Og\h\t,  (1899;  15 
T.  L.  R.  239  ;  KxchoUt  r.  .V.,    1»00) 


81  L.  T.  811  ;  see  per  Kekewich,  J., 
in  Ray  v.  Ilaztldine,  1904,  2  Ch.  17  ; 
73  L.  J.  Ch.  537,  as  to  distinction 
between  what  is  absolutely  necessarj 
and  what  is  reasonably  required  for 
enjoyment  of  the  land  or  building 
as  it  stands ;  und  see  Gale,  7tl»  cd. 
pp.  145  tt  seq. 

(i)  Sec  Gordon  v.  Ogilvie,  sup. 

{k)  yicholU  V.  K.,  sup.  ;  Thomai 
V.  Owen,  (1887)  20  Q.  B.  D.  226  ;  67 
L.  J.  Q.  B.  198  ;  and  see  Brotcn  v. 
Alabaster,  (1887)37  Ch.  D.  490;  67 
L.  J.  Ch.  255  ;  Tatrsy.  KnowUi,  1891, 
2  Q.  B.  664  ;  60  L.  J.  Q.  B,  641. 

(0  Siransborouffhy.  Comttry,  (1832) 
9  Bing.  305  ;  2  L.  J.  N.  S.  C.  P. 
Ill  ;  Compton  v.  Hichards,  (1814)  I 
Pri.  27;  Allen  v.  Taylor,  (1880)  16 
Ch.  D,  355;  50  L.  J.  Ch.  178; 
and  sec  and  distinguish  Tf'atson  v, 
Troughton,  (1883;  48  L.  T.  608;  and 
sec  the  cases  cited  alxjve  in  connec- 
tion with  tho  first  proposition,  and 
which  apply  equally  to  tho  third 
proposition. 

(»i)  Barnes  v.  Loach,  (1879)  4  Q.^. 
D.  491  .  4S  L.  J.  Q.  B.  756  :  and  it 
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claiming  a  light  to  light  to  show  that  the  grantor  had  power   Chap.  VIII. 
to  grant  the  right  claimoJ  (//).  ^—1 — 


In  ever}'  such  case  a  vendor  should,  by  express  reservation  or  Vendor  should 

i.     1  ^  f         1  •  ^  n       •  cxpn-f-sly 

re-grant,  keep  on  foot  for  his  own  benefit,  in  respect  of  the  n•^crvc  ri^fhts 
tenement  retained,  any  easement  or  quasi-easement  wliich  he  b^Xlu  of""^ 
may  desire  to  enjoy,  over  the  tenement  sold.  tenement 

There  is  no  natural  right  of  uninterrupted  access  of  air  to  Right  to  air. 
the  chimneys  of  a  building  (o),  or  to  a  windmill  (p)  or  other 
building  (j>j>),  nor  can  a  right  to  air  bo  acquired  under  the 
Prescription  Act  (^y),  though  it  may  be  by  express  or  implied 
grant  (r) ;  and  the  right  to  have  an  uninterrupted  flow  of  air 
from  over  the  land  of  another  in  a  definite  direction  to  a 
definite  place  can  bo  established  by  immemorial  user  or  user 
which  may  have  had  for  its  origin  some  lost  grant  or 
agreement  (•>). 

Claims  of  right  of  way,  water,  watereoui'se,  or  any  other  Easemcnta 
easement  (except  light)  become  prima,  facie  valid  after  twenty  Ught. 
years'  uninterrupted  enjoj'ment ;  and  cannot  be  defeated  by 
mere  proof  of  such  enjojTnent  having  commenced  at  any 
prior  period  ;  but,  until  forty  years'  uninterrujitod  enjoyment, 
they  remain  liable  to  be  defeated  in  any  other  way  in  which 
they  might  have  been  defeated  before  the  passing  of  the 
Act ;  e.fj.,  "  by  proof  of  a  grant,  or  of  a  licence,  written  or 
parol,  for  a  limited  period,  comprising  the  whole  or  part  of 
the  twenty  years,  or  of  the  absence  or  ignorance  of  the  parties 

Bcems  the  result  would  bo  the  same  (.y)  Pods  v.  Smith .  (18C8)  38  L.  J. 

if  the  servient,  and  not  the  dominant,  Cli.  58;  6  Eq.  311  ;  and  see  Uall  v. 

tenement  had  been  in  lease :  see  Gale,  Lichfield  liretcery  Co.,  (1880)  49  L.  J. 

7th   ed.    Ill,    112;    but    see   contra  Ch.  Co5 ;  43  L.  T.   380;   Harris  v. 

Goddard,  ."ith  ed.  275.  De  l\nua,  (18SG)  33  Ch.   D.  238  ;  :>\ 

(/«)  QuickC  V.  C/,api,i(in,  1903,  1  Ch.  L.  T.  38,  770. 

669  ;  72  L.  J.  Ch.  373.  (i)  Hass  v.  Grt.jonj,  (1S90;  25  Q.  B. 

(o)  Bnjnut  V.  Lcfcvcr,  (1879)  \  C.  V.  D.  481  ;  59  L.  J.  Q.  B.  374  ;   Chastrif 

D.  172  ;  48  L.  J.  Ch.  380.  v.  Acklaud,  sup. 

(p)    ll'cbb  V.  JUrii,  (18G3)  13  C.  B.  (.»)   Chastci/  v.  Acklmid,  sup.;  Boss 

N.  S.  841  ;   31  L.  J.  C.  V.  335.  v.  Gregory,  sup.  ;  and  see  Aldin  r. 

{pp)  Chaste,/  T.   Ackland,    1895,  2  Latimer,  4c.  Co.,  1894,  2  Cli.  537 ;  63 

Ch.  389;  1897,  A.  C.  155;  Gi  L.  J.  L.  J.  Ch.  601;    ColU  v.  Jlome  and 

Q.  B.  523  ;  60  L.  J.  Q.  B.  518.  Colomal  Stores,  1904,  A.  C.  at  p-  183. 
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n»*p.  VIII.    intorosto*!  in  opposing  tho  clnim,  nnd  tlicir  nponts  during  the 
—  wliol»<  tinio  tlmt  it  was  cxortisod  "  (/)  :  after  fttrty  years'  un- 


intomipttHl  enjoyment,  they  beeomo  absolute  and  indefeasible, 
unless  proof  bo  given  of  such  enjoyment  having  been  under 
some  consent  or  agreement  expressly  given  or  made  for  that 
purpose  by  deed  or  WTiting  (ii)  :  after  the  end  r)f  tho  twenty 
years,  and  l>eforo  tho  end  of  tho  forty,  a  grant  may  still  bo 
prosume<l  by  a  jury  (r),  notwithstanding  that  tho  enjoyment 
is  shown  to  have  originated  in  an  agreement  by  parol  or 
writing  not  under  seal  (j/)  :  but  no  such  presumption  is 
admissible  if  tho  dominant  and  servient  tenement  have 
during  tho  whole  period  been  in  the  hands  of  lessees,  holding 
under  the  same  landlord  (z) ;  or  if  tho  owaier  of  the  servient 
tenement  was  incapablo  of  rightfully  granting  the  easement : 
e.g.,  if  such  grant  would  have  been  a  breach  of  trust  («),  or  in 
contravention  of  an  Act  of  Parliament  (/>). 

Rijrht*  of  A  right  of  way  presupposes  some  such  thing  as  a  defined, 

thougli  not  necessarily  a  definite,  track  {<•).  A  road  may  bo 
a  common  highway,  even  though  it  is  only  occasionally  used 
by  the  public,  or  is  circuitous,  or  does  not  terminate  in  a 

public  waj-.      town,  or  in  some  other  public  road  {(f)  :  and  a  very  short  con- 

{f)  Per    Parke,   B.,    in   Bright   v.  for  inliabitants  of  parish  to  use  a 

Walker,  (1834)  1  C.  M.  &  R.  219  ;  3  chiirchway. 

L.   J.    N.   S.  Ex.   250;    Wheaton  v.  {>/)  Deuhirit  v.    If'rigley,  (1838)  1 

Maple*,  1893,  3  C?h.  48  ;  62  L.  J.  Ch.  C,  P.  Coop.  329. 
963;  and  ee©   Gardner  v.  Jlwlgsun" »  (z)  Kilijourv.  Gnddti,  1904,  I  K.  B. 

Kingston  Brewery,  1903,  A.  C.  229;  457;   73  L.  J.  Ch.  233. 
72  L.  J.  Ch.  S.'jS,  where  the  payment  (n)    RochdaU    C.    Co.    v.    Radcliffe, 

of  an  annual  Hum,  the  origin  of  which  (18.'>2)  18  Q.  B.  287;  21  L.  J.  Q.  B. 

•was  unkno\(-n,  was  held  to  negative  297  ;    Gale,   7th  cd.  p.  200,  n.    {b) ; 

tho  inference  of  a  prescriptive  title.  and   cf .   Creyke  v.   I^rrl  of  Haljuld 

(»')  S-  2.  Cha*f,  (1896)  12  T.  L.  R.  383. 

[x]  See  Bright  v.   Walker,  '1834)  1  («)  Xearrmon   v.   rrterhoro'    R.   J). 

C.  M.  &  R.  at  p.  222 ;  3  L.  J.  N.  S.  Co.,  1902,  1  Ch.  657  ;    71  L.  J.  Ch. 

Ex.  260;    Wheaton  V.  .Vapr^M,  1S93,  3  378. 

Ch.  48  ;  62  L.  J.  Ch.  903  ;   Ilnnna  v.  (r)  Rohimon  v.  Coirprn  Local  Board, 

Pollock,  (1900)  2  Jr.  R.  604  ;  Ktlgour  (1894)  63  L.  J.  Q.  B.  235. 
V.   GaddcM,    n04,    1    K.  B.   457;    73  (rf)   R.    v.    Inhabitant*   of   Wand*- 

1..  3.  C\\.  2ZZ;  mi.  KC  Brocklebank  vorlh,    (1817)     1     B.     k    Aid.     63; 

T.  Thompton,   1903,  2  Ch.  314,   3.')0 ;  Bourke  v.   Lniii,   (1889)   44   Ch.   D. 

72  L.  J.  Ch.  626,  as  to  twenty  years'  110,   122  ;    it  may  be  a  cul  dc  tae  : 

user  being  good  evidence    to  create  A.-G.  v.  Richmond  Corp.,  (1903)  ^9 

prcsumptioD  of  immemorial  custom  L.  T.  700. 
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tinuous  user  by  the  puLlio,  opeuly  and  as  of  right,  Ifi  sufficient    Cliap.  viii. 

to  raise  a  presumption  of  its  dedication  to  tlieir  use  {>■)  :  hut  

in  order  to  constitute  a  valid  dedication  to  the  use  of  the 
public  there  must  be  an  intention  to  dedieatc,  and  user  is 
itself  evidence  of  such  intention  (./"),  and  it  is  also  essential 
that  there  should  bo  a  terminus  fi  quo  and  a  terminus 
ad  qi(cm  {</}  :  the  presum[ttion  may  be  rebutted  by  evidence 
of  the  owner's  intention  tliut  the  public  should  only  have  a 
permissive  user,  as,  c.f/.,  by  his  arbitrarily  closing  the  way 
for  one  day  in  eacli  year  (//),  or  by  showing  that  the  state  of 
the  title  was  such  that  u  binding  dedication  was  impos- 
sible (0  ;  but  mere  nr»n-user  for  any  number  of  years  will  not 
destroy  (A),  or  prevent  the  public  from  resuming  (/),  the  i-ight 
to  a  public  way  ;  though  it  may  bo  evidence  that  no  such 
right  ever  existed. 

The  effect  of  the  diversion  of  an  old  road  and  the  sub-  Effc-ct  of 
stitution  of  a  new  one  under  s.  16  of  the  R.  C.  C,  1845,  seems  poad. 
to  be  to  vest  the  old  road  in  the  original  owner  freed  from 
the  public  right  of  way  (ut)  ;  and  where,  by  a  turnpike  Act 

(<•)  Rugby  Charity  v.  Mtrrywcathcr, 
(1790)  11  Ea.  375,  n.,  where  a  period 
of  six  years  was  held  sufficient.  Sec, 
too,  Powers  v.  Jiathurst,  (1880)  49 
L.  J.  Ch.  294  ;  42  L.  T.  123  ;  as  to 
dedication  for  a  promenade,  see  Ahcr- 
eroiiiliy  v.  Frrmoy  Town  Commrs., 
(1900)  1  Ir.  R.  302  ;  and  generally 
as  to  dedication,  see  Pratt  on  Ilig^li- 
waj-s,  I4th  ed.  pp.  14  it  srq.  ;  Smith 
V.  Wihon,  (1903)  2  Ir.  R.  45;  Simp- 
ion  V.  A.-G.,  1904,  A.  C.  47G. 

(/)  Chinnock  v.  Uarthy  Jtiir.  Co., 
(1899)  63  J.  P.  327;  and  see  A.-G. 
V.  Esher  Linoleum  Co.,  1901,  2  Ch. 
647;  70  L.  J.  Ch.  808,  whore  a 
private  carriage-way  was  laid  out 
adjacent  to  a  public  footway. 

(j)  Kobinson  v.  Cvwpcn  Local  Board, 
$up. 

(A)  Truster*  of  British  .Vnseunt  v. 
Finnis,  (1832)  5  C.  &  P.  460. 

(i)  li.  V.  Telrie,  (1855)  4  E.  & 
B.  737;  24  L.J.  Q.  B.  1G6;  G.  If. 
S.  Co.  V.  Solihull  Itur.  Co.,  (1902)  86 


L.  T.  852  ;  Bohnis  v.  James,  (1903) 
89  L.  T.  282;  Sheringham  Urban 
Council  V.  Ilolsry,  (1904)  2  L.  G.  R. 
744j  68  J.  P.  395.  The  onus  of  dis- 
placing the  presumption  lies  on  the 
person  seeking  to  deny  the  inference 
from  the  public  user ;  Towns  v. 
Bathnrnt,  tup.;  A.-G.  v.  Eshcr  Lino- 
leum Co.,  sup.;  and  see  further,  as 
to  rebutting  the  presumption,  Friern 
Barnet  I'rb.  Co.  v.  Bichardson,  (1S99) 
62  J,  P.  647  ;  Chinnock  v.  Hartley 
Bur.  Co.,  tup.  ;  Bigot t  v.  Gohhtraw, 
(1901)  84  L.  T.  94;  A.-G.  v.  Bich- 
tnond  {.}[ayor  of),  (1903)  89  L.  T. 
700. 

{k)  Dawes  v.  Hawkint,  (1860)  8 
C.  B.  N.  S.  848;  29  L.  J.  C.  P. 
343;  Jfarvey  t.  Truro  Bur.  Co.,  1903, 
2  Ch.  638  ;  72  L.  J.  Ch.  705. 

(/)  lb.  ;  Turner  v.  Bingwood  High- 
way  Board,  (1870)  9  E«i.  4  IS. 

(»i)  Marquis  of  Salnhury  v.  G.  X. 
B.  Co.,  (1858)  5  C.  B.  N.  S.  174  ;  28 
L.  J.  C.  P.  40. 
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Prwriniption 
of  ownmhip. 


C>»»P  Vlir.    pa9«od  in  1^1  D,  a  right  of  way  was  distontinued  in  oxcliango 
—  for  lands  for  a  nt'W  road,  tho  riglit  was  h<'ld  not  to  revive  by 
the  n'jK'al  of  the  Act  (*/). 

Tho  soil  of  u  road,  wliethcr  public  or  private,  umjiie  ad 
mnliuin  filum  ri(r,  is  j)resuraed  to  belong  to  tho  adjoining 
owners  (o),  and  to  pass  by  a  conveyance  of  tlie  adjoining 
laud,  even  where  tho  acreage  of  the  land  is  stated,  and  tho 
hiiul  is  described  by  reference  to  a  jtlan  containing  no  portion 
of  tho  highway  (/>);  this  presumption,  however,  may  bo 
rebutted  by  the  special  circumstances  of  tho  case  (q) ;  and  the 
same  principle  applies  both  in  town  and  country  (r) ;  and 
where  the  interest  of  tho  vendor,  being  ono  of  two  owners 
adjoining  a  road,  extends  to  either  more  or  loss  than  a  half 
of  tho  highway,  tho  presumption  extends  to  tho  whole  of  his 
interest  {n). 

Prirnto  way.        A  right  of  private  way  is  generally  claimed  by  express 


(«)  Gtcynuf  V.  Drncitt,  lh04,  2 
Ch.  616 ;  63  L.  J.  Ch.  870 ;  and  seo 
S4  to  acquiesccDCo  in  a  substituted 
way  araoanting  to  a  dedication, 
Smith  T.  WiUon,  ;1903)  2  Ir.  R.  45. 

(o)  Brrridge  v.  n'ard,  (1801)  10 
C.  B.  N.  S.  400;  30  L.  J.  C.  P. 
218;  JI<t</nei  v.  King,  1893,  3  Ch. 
439;  63  L.  J.  CTi.  21.  Tho  pre- 
Bumption  does  not  extend  to  a  road 
not  actually  existing,  but  only  in- 
tended to  l>o  made ;  Lrigh  v.  Jack, 
(1879)  5  Ex.  D.  264  ;  49  L.  J.  Ex. 
220;  Ilohnrt  T.  Beinngham,  (1859)  7 
C.  B.  N.  S.  329  ;  29  L.  J.  M.  C. 
132.  But  sec  as  to  highwayn  under 
an  urban  panitary  authority,  Public 
Health  Act,  1S75,  ma.  4,  H9  ;  Cover- 
daU  T.  Charlton,  (1878)  4  Q.  B.  D. 
104  ;  48  L.  J.  Q.  B.  128  ;  Mayor  of 
Tunbrtdyf  Jf'flU  v.  Daird.  1896,  A.  C. 
431  ;  65  L.  J.  Q.  B.  451  ;  under 
Public  Health  (London)  Act,  1891, 
8.  44,  Z.  4  y.  jr.  R.  Co.  V.  We$t. 
mifuter  Corp.,  1902,  1  Ch.  269  ;  71 
L.  J.  Ch.  34;  WcMtmimter  City 
Council  v.  Johmon,  1904,  2  K.  B. 
737  ;     tmder     a     local     authority, 


Metropolis  Management  Act,  1855, 
St.  Mary,  Batlcriea  Ve*try  v.  County  of 
London  ^  Bruuh  Prov.  L.  Co.,  1899,  1 
Ch.  474  ;  68  L.  J.  Ch.  238  ;  under 
a  county  council,  Local  Goremment 
Act,  1888,  Curtii  v.  Ketteien  County 
Council,  (1890)  45  Ch.  D.  504  ;  63 
L.  T.  543  ;  and  now  Local  Govern- 
ment Act,  1894,  88  25,  26  ;  and  »eo 
inf.  p.  420. 

[p]  Brrridye  v.  U'urd,  tup.  ;  Simp' 
ton  V.  Dcndy,  {IS60)  8  C.  B.  N.  S.  433, 
472  ;  Miekltthwait  v.  Xrwlay  Bridge 
Co.,  (1886)  33  Ch.  D.  133.  The  Hoil  of 
the  road  ia  not  boundary,  but  part 
of  the  property  sold,  and  Btauds  on 
the  same  footing  as  to  payment ;  Re 
Popple  and  Barratt,  (1877;  25  W.  R. 
248. 

{q)  Pryor  v.  Petre,  1894,  2  Ch.  11 ; 
63  L.  J.  Ch.  531  ;  Mappin  v.  Liberty, 
l'J03,  1  Ch.  118  ;  72  L.  J.  Ch.  63. 

(r)  Re  White'*  Charitte*,  1898,  1  Ch. 
659;  67  L.  .7.  Ch.  430;  but  see 
Joyce,  J.,  as  to  this  case  in  Z.  ^ 
N.  W.  R.  Co.  T.  Westmintter  Corp., 
tup.  ^ 

[»)  Re  White'f  Chariliet,  tup. 
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grant  or  reservation ;  but  such  a  grant  lias  been  presumed    Chap.  Vlll. 

from  an  uuinterrujitefl  enjoyment  of  twenty  years  not  shown  ^— ^— - 

to  be  merely  permissive  (/)  ;  and  the  presumption  may  be 
raised,  even  where  the  land  is  in  the  occupation  of  a  tenant, 
if  the  user  has  been  of  long  duration,  or  there  are  other 
circumstances  whicli  prove  that  such  user  was  with  the  know- 
ledge of  the  owner  of  the  inheritance  (»),  but  not  in  favour 
of  a  tenant  against  his  landlord  {x). 

Where  a  right  of  way  is  granted  in  general  terms  it  set-ms  (Jrai.t  ..fright 
doubtful  whether  the  grantor  or  grantee  is  the  jici-son  to  efiR-rul  ttrms, 
define  it  (v).  vho  defines 


way. 


Where  there  was  a  grant  of  a  right  of  way  to  a  yearly  Effect  of 
tenant,  his  heii-s  and  assigns,  tenants  and  occupiers  for  the  of  eularg^•d 
time  being  of  Blackacro  and  Whiteacre,  it  was  held  that  jhe X^ii^nt 
a  lessee  claiming  through  the  yearly  tenant  who  had  subse-  t^naut. 
quently  acquired  the  fee  in  Blackacre  was  entitled  to  the 
right  of  way  (~). 

A  right  of  way,  by  necessity,  may  bo  claimed,  as  arising  Way  of 
from  an  implied  grant,  on  the  principle  that  a  convenient 
way  is  impHedly  granted  as  a  neqessary  incident  to  the  land 
conveyed  {a),  but  the  mere  fact  of  a  tenement  being  land- 

.      (/)   Campbell  \.  Wihoii,  (1803)  3  Ea.  X.  S.  1203:  liainu:  v.  Southtud  Local 

294;    and  as  to  a  private  right  of  .Crf.,  (1892)67L.  T.  169.   Interference 

way  or  for  boating,   see   Bourlce  v.  with  such  a  private  right  is  ground 

Davis,  (1889)  44  Ch.  U.  110;  G2  L.  T.  for  an  action  for  damages;  Rotf  v. 

34  ;  and  a  grant  extends  to  licensees  Groves,  (1843)  5  Man.  k  G.  613  ;   12 

though    not    expressly    mentioned  ;  L,  J.  C.  P.  251  ;  Lyon  v.  Fif/mionyers* 

Bajcendale    v.    North    Lambeth     Club,  Co.,  (1S76)  1  A.  C.  662  ;  46  L.  J.  Ch. 

1902,  2  Ch.  427  ;  71  L.  J.  Ch.  80G.  68  ;  Fritz  t.  Hobson,  (1880)  14  Ch.  D. 

(«)  Davica  v.  Stephens,  (1835)  7  C.  642  ;  49  L.  J.  Ch.  735. 

&  P.  670;  Daniel  w  Xorth,  (1809)  11  {i)  Macnayhteti  v.  Baird,   (1903)    2 

Ea.  372  ;  but  see  as  between  tenant  Ir.  R.  731,  and  cases  there  cited, 

for  life  in  possession  and  rcvcrhiouer,  (y)  Gale,  7th  cd.  480. 

Bobtrts  V.  James,  (1903)  89  L.  T.  282.  (r)  Bymer  v.  Mcllroy,  1897,  1  Ch. 

The  owner  of  a  wharf  or  of  property  528  ;  66  L.  J.  Ch.  336. 

skirting  a  public  road  has,^'«rf  Mrt/i/nr,  (<i)  Proctor   v.   Ilod/json,    (1855)    10 

a  private  right  of  access  to  the  river  Ex.   824,   828;    24  L.  J.   Ex.    195; 

or  road  ;  A.-G.  v.    Thames  Conscrta-  J'iiiniitffton  v.    Galland,   (1853)  9  Ex. 

(on,  (1862)  1   n.   &  M.    1  ;    8  Jur.  1  :  22  L.  J.  Ex.  349. 
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<!. M'  VIII.  lo»ki'«l  will  not  raise  a  presumption  of  a  grant  over  tlio 
^U —  oil  joining  liintl  {/>).  Such  a  riglit  is  an  exception  to  the 
general  rule  that  a  grantor,  if  ho  intends  to  reserve  any  right 
over  the  tenement  granted,  must  reserve  it  expressly  in  the 
grant:  the  ground  of  the  exception  hting,  apparently,  the 
jtulilic  policy  of  j»reventiiig  any  tent-nunt  from  becoming 
absolutely  useless  (r).  Ilenee,  such  a  right  of  way  is  im- 
pliedly gmnted,  or  reserved,  where  a  land-locked  tenement  is 
gnintcd,  «»r  retained,  while  the  adjoining  land  is  granted  (tl). 
Ijut  nothing  short  of  absolute  necessity  for  the  user  of  the 
way  at  the  date  of  the  gi-ant  is  sufficient  to  raise  the 
implication  {e)  ;  and  the  right  is  limited  by,  and  ceases  with, 
the  necessity  which  created  it  (./),  and  is  confined  to  a  user 
for  such  purposes  as  were  necessary  for  the  enjoyment  of  the 
land-locked  tenement  at  the  date  of  its  separation  from  the 
adjoining  land,  and  does  not  extend  to  a  user  for  any  other 
purposes  {y). 

Py  whom  to         It  is  for  the  grantor  to  determine  w  hat  is  a  convenient  way 
minwi!^  to  the  land-locked  land  (//) ;    but  when   once   the  way   has 


(5)    IFillei   V.    Greentrmj,   (1890)  G  {,•)  liodd  v.  Binchell,  (1862)    1   H. 

T.  L.  R.  449  ;  Meuzirs  v.  Breadalbntie,  &  C.  113  ;   31  L.  J.  Ex.  364  ;  Proctor 

(1902)  (No.  2)  4  F.  59,  Ct.  of  Sess.  v,  Hu(hjHou,  (1855)    10  Ex,  824  ;    24 

(r)  Dutton  v.  Taijltr,  (1701)  2  Lutw.  L.  J.  Ex.  195  ;  Titchmanh  y.  Roytton 

477;    Pinnitigton    v.    Galland,   tup.;  W'rt/r>- Co.,  (1899)  81  L.  T.  673  ;  and 

WhftldoH  V.  nurrown,  (1879)  12  Cb.  D.  sec  DarUs  v.  Sear,  (1869)  7  Eq.  427  ; 

31,67;  48  L.  J.  Ch.  853.  38   L.  J.    Ch.    535;    aud    C/anei/   v. 

(«/)  Clark  V.  Cogye,  (1606)  Cro.  Jac.  7?yn»r,(1877)  11 1.  R.  C.  L.  355,  where 

170;    Jfoiclon  v.   Frearton,    (1798)   8  it  wu.h  held  that  a  way  which  at  com - 

T.  R   50  ;  I'itiniiifftoti  v.  Galldtid,  mp. ;  mencomoiit  of  the  tfiiaiiry  had  com- 

Gayfordy.  Moff,itt,[\9,(i?>)  A  Ch.  X'i'i  ;  mouly  betu    enjoyed   as   convenieut 

Cannon  v.    J'tllam,  (1878)   8  Cli.    D.  though  not  neceswary  to  the  enjoy- 

415;  47   L.  J.  Ch.  597.     The  torm  mcnt     of     the     doniinant    tt-nement 

*'rf*rrrrd"   \h  not   an  accurate  ex-  would  pass  under  gcmral  wonls. 

prcHoion,   bccauae    where   the   land-  (/)  Itolmet    v.    Goring,     (1824)    2 

locked  clo«o   \»  retained,  while   tho  Bing.  76  ;  9  Moore  166,  a  doubtful 

adjoining  land  in  granted,  the  im-  authority  ;  see  Gale,  7th  cd.  158  r^M^. 

plied    right   of    way    to    the   close —  (y)      Corp.     c,f     London    v.    Bigyi, 

Btrictly  speaking — operate*  by  way  fup. ;  see  and  consider  Scr^  v.  Aelon 

of  rearrant  from  the  grantee  of  the  Locnl  Bd.,  (1886)  31   Ch.  D.  679 ;  65 

adjoining  land  ;   Corp.  of  London  v.  L.  J.  Ch.  569. 

7?i>y»,  (1880;  13  Ch.  D.  798;  49  L.  J.  (A)   Clarkr  v.  Bufigf,  (1607)  2  Roll, 

Ch.  297.  Abr.  60,  pi,  17;  Packer  v.  WclUtead, 
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been  created,  the   owner  of   the  servient   tenement   cannot   Clmp.  viii. 
divert  it  at  his  pleasure,  even  thougli  the  substituted  way  may  — — 


be  as  convenient  (/).  Where  on  a  devise  a  farm  was  severed, 
and  there  was  no  access  to  one  of  the  severed  portions,  except 
over  the  other,  and  the  will  was  silent  as  to  any  right  of  way, 
it  was  held  that  there  was  an  implied  grant  of  a  riglit  of  way 
which  actually  existed  at  the  death  of  the  testator,  who  liad 
liimself  occupied  the  farm  [/>■). 

A  private  rif^ht  of  way  is  not  necessarily  lost  by  twenty  ^^'.'^^'  "*-'^'*  "^'^ 

'■  °  -^  _  J  J  J    private  way 

years'  non-usor,  the  pai-ty  entitled  having  had  a  more  con-  may  be  l.^t. 
venient  mode  of  access ;  in  order  that  non-user  may  have  tlie 
effect  of  destroying  the  right,  it  must  be  the  consequence  of 
something  which  is  advei-seto  the  user  (/) ;  there  must  be  a  mani- 
fest intention  to  wholly  abandon  the  right  (ni),  and  this  depends 
on  the  facts  of  each  particular  case  {») :  and  a  parol  agreement 
for  the  substitution  of  a  new  way  has  been  held  no  evidence 
of  the  abandonment  of  an  old  prescriptive  way  (o).  A  right 
of  way  by  prescription  must  be  restricted  to  the  kind  of  user 
to  which  the  prescription  extends ;  the  true  principle  being 
"that  you  cannot  from  evidence  of  user  of  a  privilege, 
connected  with  the  enjoyment  of  property  in  its  original 
state,  infer  a  right  to  use  it,  into  whatsoever  form,  or  for 
whatever   purpose,   that   property  may  be   changed  "(;>) ; 


(1658)  2  Sid.  Ill  ;  Bolfonv.B.,  (1879)  v.  (/riW/^-,  1895,2Ch.829;  C4L.J.Ch. 

llCh.D.968;  48  L.J. Ch.  467:  Met.  826,  where  the  vendor  having  a  right 

Ji.  V.  G.  W.  li.,  (1900)  82  L.  T.  451  ;  of  way  over  level  crossing  as  owner 

64  J.  P.  472  ;  Gale,  7th  ed.  162.  of  land  on  both  sides  of  the  railway 

(i)  Dracon  v.  S.  E.  R.   Co.,   (1889)  alienated  the  land  on  one  side  with- 

61  L.  T.  377  ;  and  see  dicta  of  Black-  out  reservation  of  right  of  way,  the 

bum,  3.,  in  Pear  son  V.  Spencer,  (1861)  right  was  held  to  be  extinguished; 

IB.  &S.  684;  3i4.  761;  TJur.N.S.  Harnn  v.   Flower,   (1904)    90   L.  T. 

1195.  669  ;  and  see  Gale,  7th  ed.  pp.  525 

(Jc)  Pearson  v.  Spencer,  tup.  et  teq. 

(/)    Wardv.  W.,  (1852)  7  E.x.  83S  ;  (o)  I.ovcU  v.  Smith,  (1857)  3  C.  B. 

21  L.  J.  Ex.  334.  N.  S.  120,  126—7. 

(»i)   CooAy  v./»i/7>-rtm,(  1893)  68  L.T.  {p)     TTiinblcdon     Commons    Contrr' 

671  ;     Yoiini/    V.    Slar    Omnibus    Co.,  %a(or»  v.  Dixon,  (1875)   1  Cli.  D.  362, 

(1902)  86  L.  T.  41.  36S,  per  James,  L.  J.  ;  45  L.  J.  Ch. 

(w)  James  v.  Stevenson,  1893,  A.  C.  353  ;    see  also   liradbiirn   v.    Morns, 

162  ;  62  L.  J.  C.  V.  51  :  and  M<d.  li.  (1876)  3  Ch.  D.  812. 
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Chap.  VIII,    whero  it  depomls  upon  prant  it  may  bo  lost  by  the  user  of  it 

— —  fi)r  |»iiriK)sos  not   autlmiizoj  by  tlio  terms  of  tlio  grant  (y)  ; 

but  UI1I088  8]»tM.ially  rostrictod,  it  will,  as  a  gciKTal  rul«',  be 
construed  as  a  right  of  way  for  all  purposes (r).  Thus,  whei*o 
a  right  of  way  was  granted  to  A.  through  a  gateway 
bi'longing  to  the  vendor  "  to  a  wicket  gate  to  bo  erected  by 
A.,"  leading  into  part  of  the  property  conveyed  to  him,  an<l 
A.,  instead  of  building  a  wicket  gate,  erected  a  cart  shed,  and 
claimed  a  right  of  carriage  way  to  it,  it  was  lield  that  no 
restriction  could  bo  imiilied  from  the  terms  of  the  grant,  and 
that  tho  piirdiaser  was  entitled  to  a  right  of  way  for  all 
puqKises  («). 

A-,  to  wnrtr  Tiio  hiw  as  to  Water  and  watercourses  seems  in  its  prln- 

c>um».  <ipal  points  to  be  as  follows  (/)  : — Lvery  riparian  proprietor 

has  a  prima  facie  right  to  fish  the  stream  in  front  of  his  own 

land  (m)  ;  and  to  use  it  fur  his  own  pui-poses  in  any  manner 


[q)  Allan  V.  Gommr,  (18 JO)  11  A. 
k  E.  759  ;  9  L.  J.  N.  8.  Q.  B.  258  ; 
and  SCO  lleuHnig  v.  Biinift,  (1852;  8 
Ex.192;  22  L.J.  Ex.79;  Wtlliam»\\ 
Jamn,  (1867)  L.  R.  2  C.  P.  577  ;  3G 
L.  J.  C.  P.  256  ;  Wood  v.  S'tuud>r>, 
(1875;  10  Ch.  382  ;  Harru  v.  Fhutr, 
(1904;  90  L.  T.  669. 

(r)  VmUd  Land  Co.  v.  G.  E.  li., 
(1875)  10  Ch.  5S6  ;  44  L.  J.  Ch.  085  ; 
Keiccomrn  v.  CouUon,  (1877)  5  Ch.  D. 
133;  46  L.  J.  Ch.  469;  Finch  v. 
G.  ir.  R.  Co.,  (1879)  6  Ex.  D.  254  ; 
41  L.  T.  7'Jl  ;  If  arris  v.  Flower,  tup. 
Thu.^i  a  right  of  way  may  include  the 
right  of  Kpace  for  turning  ;  Knoz  v. 
fiantom,  (1877)  25  W.  R.  8G4  ;  and 
ace  SkftehUy  v.  lirrger,  (1891)  69 
L.  T.  754. 

(.)  n'altt  V.  A'rUon,  (1871)  6  C\\. 
166;  HTO  noto,  ib.  p.  169  ;  40  L.  J. 
Ch.  126;  and  «oo  Unlli/  v.  Ilool/i, 
(1890)  44  Ch.  D.  12;  62  L.  T.  378, 
■where  the  grant  of  the  exclusive  use 
of  a  gateway  or  paMage  waA  held  to 
gire  a  right  of  uacr  for  all  lawful 
purposes ;      and     see     iSomer$t(     v. 


O.  ir.  R.  Co.,  (1S82)  4G  L.  T.  883, 
where  the  meaning  of  a  *•  right  of 
ingress,  egrcw,  and  regress,"  in  con- 
nection with  a  right  of  way,  waa  ei- 
plaintnl  by  Fry,  J.  ;  and  see  cases 
cited  in  Gnlo,  7th  ed.  pp.  322  et  trq. 

[1]  A.s  to  the  rights  of  a  riparian 
owner  opainst  a  public  body  taking 
or  diverting  the  stream  under  statu- 
tory powers,  see  Stone  v.  Mayor  of 
Yroiil,  (1876)  2  C.  P.  D.  99;  46 
L.  J.  C.  P.  137  ;  and  sco  and  dis- 
tinguish Ru»h  V.  Trowbridge  If'atrr 
Co.,  (1875)  10  Ch.  459  ;  44  L.  J.  Ch. 
645,  which  was  decided  upon  tho 
construction  of  a  special  Ait  :  and, 
generally,  Coulson  and  Forbea  on 
Waters,  2nd  ed.  Ch.  V. 

(u)  Lamb  V.  Xetcbiggin,  (1844)  1  O. 
&  K.  519.  As  to  who  is  a  riparian 
owner,  and  oa  to  the  power  of  a 
riparian  owner  to  grant  to  a  non- 
nparian  owner  the  use  of  the  water- 
course, see  Nutlally.  liracetcell,  (1866) 
L.  R.  2  Ex.  1 ;  36  L.  J.  Ex.  1 ;  Ilolkrr 
V.  lorritt,  (1875)  L.  R.  10  Ex.  b9; 
4  4  L.J.  Ex.  52. 
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not  inconsistent  with  the  exercise  of  a  similar  riglit  by  tlie   Chap.  Vlll. 

proprietors  of  land  tiLovo  or  below  ;    but  he  can  neither  aa 

against  those  below  injure  the  quality  of  the  water,  nor 
sensibly  diminish  its  cpiautity,  nor  as  against  those  above  can 
he  Jam  uj)  the  watt-r  to  their  inconvenience  (r).  A  riparian 
owner  cannot,  except  as  against  himself,  confer  on  anyone 
who  is  not  a  riparian  owner  any  right  to  use  the  water  of  the 
stream  ;  and  an  atti<jn  will  lie  by  riparian  owners  lower  down 
against  a  non-riparian  owner  who  has,  under  a  grant  from  a 
riparian  owner,  done  any  injury  to  the  stream  (y).  But  in 
order  to  obtain  either  damages  or  an  injunction,  some  injury 
must  be  shown  to  have  been  done  tu  the  lower  riparian 
owners ;  and  no  relief  will  be  given  against  such  a  non- 
riparian  owner  if,  after  using  the  water,  he  return  it 
undiminished  and  unpolluted  (~).  The  right  to  divert  and 
use  the  stream  for  the  purpose  of  irrigation  is  a  question  of 
degree,  whicli  cannot  be  precisely  defined,  but  depends  upon 
the  application  of  the  above  general  principles  to  the 
particular    case  {'i),      "Where  the  right  to  a  certain  flow  of 


(x)  See    m-iyJit  V.  Howard,  (1823) 

1  S.  &  S.190  ;  1  L.  J.  (O.  S.)  Ch.  94  ; 
3[uson  V.  mil,  (1833)  5  B.  k  Ad.  1  ; 

2  N.  &  M.  517  (commented  on  in  Orr- 
Euing  v.  Colquhoini,  (1877)  2  A.  C. 
at  p.  854) ;  Actun  v.  Bltnidell,  (1844) 
2  M.  &  W.  319;  13  L.  J.  Ex.  289; 
V'ood  V.  IVaud,  (1849)  3  Ex.  748  ; 
18  L.  J.  Ex.  305  ;  Embrey  v.  Owen, 
(1851)  G  Ex.  353  ;  20  L.  J.  Ex.  212  ; 
Eawition  v.  Taylor,  (1855)  11  Ex. 
369  ;  25  L.  J.  Ex.  33  ;  Mtmr  v.  6'i/- 
»;ioM>-,  (1858)  12  Mo.  P.  C.  131;  7W.R. 
328  ;  Amhlcr  v.  Jiradfurd  Corporation, 
(I'.tOi)  87  L.  T.  217 ;  and  see  Swindon 
Waterworka  Co.  v.  Wilts  and  Birks 
Canal  Co.,  (1875)  L.  R.  7  H.  L.  C97  ; 
45  L.  J.  Ch.  638  ;  Youtiy  v.  Bankirr 
Distillery,  1893,  A.  C.  691  ;  69  L.  T. 
838  :  Jloberta  v.  Gwyfrai  Ditt.  Co., 
1899,  2  Ch.  608;  68  L.  J.  Ch.  233; 
^rti/yv.  C/rt»A-,  1902,  ICh.  649;  71  L.J. 
Ch.  396  ;  McCartney  v.  Londondtrry  ^■ 
L.  S.  B.  Co.,  1904.  A.  C.  301  ;  and 
SCO  Barker  v.  Faulkner,  (1898  79  L.  T. 


24,  as  to  a  Aveir  preventing  passage 
offish  up  stream. 

(y)  Stoekport  Waterworks  Co.  v. 
Potter,  (1864)  3  H.  &  C.  300  ; 
Ormerod  v.  Tudmorden  Mill  Co.,  (1883) 
11  Q.  B.  D.  155  ;  62  L.  J.  Q.  B.  445. 

(z)  Kensit  v.  G.  E.  R.  Co.,  (1884) 
27  Ch.  D.  122  ;  54  L.  J.  Ch.  19,  As 
to  the  form  of  relief,  see  Pennington 
V.  Prinsep  If  all  C^al  Co.,  (1877)  5 
Ch.  D.  769  ;  46  L.  J.  Cli.  773.  Sco 
also  Ambit  r  v.  Bradford  Corporation, 
fi<p. 

(a)  Seo  Wood  V.  Wand ;  Embrey  v. 
Owen,  aup.  ;  A.-G.  v.  Corp.  of  Ply- 
mouth, (1845)  9  Beav.  67  ;  15  L.  J. 
Ch.  109  ;  Elmhimt  v.  Spencer,  (1849) 
2  M.  &  O.  45  ;  14  L.  T.  (O.  8.)  433  ; 
Sampson  v.  Iloddinott,  (1857)  1  C.  B. 
N.  S.  690;  26  L.  J.  C.  P.  148; 
MeCartney  v.  Londonderry  ^  Z.  5. 
B.  Co.,  1904,  A.  C.  301;  and  oce 
Benfrey  v.  Sure. -Gen.  of  Xatal, 
1S96,  A.  C.  658;    65  L.   J.  P.  C. 
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Ch«p.  VIII.    wntor  1ms  boon  nc«iuire(l,  it  will  not  bo  lost  by  tlio  application 
'  of  the  water  to  a  now  and  more  beneficial  uso  (i). 

No  rijrht  to  Ihit  the  right  to  flowing  water  r.r  jure  nafiinr  only  prevails 

r«*pt*^wir.n"  where  it  has  a  defined  course ;  and  does  not  oxt<nd  to  water 
"iuThlinud  *^"^^'in&  o^'<^r,  or  soaking  througli,  permeable  land,  before  it 
lias  found  its  way  into  a  definite  channel  (r).  If  a  subter- 
ranean watercourse  is  known  to  exist  in  a  defined  channel, 
the  landowner's  rights  arc  tlio  ?anio  as  if  it  wore  super- 
ficial ('/)  ;  thus,  where  there  was  a  natural  drainage  by  means 
of  "swallets,"  (i.e.,  funnel-shaped  fissures  in  the  rock  forming 
the  Mendip  Hill?,)  and  the  waters  running  througli  them 
found  an  outlet  at  the  base  of  th<-  hills,  a  mine-owner  was 
restrained  from  fouling  the  surface  water,  to  the  injury  of  the 
owner  of  nn  antieut  mill  who  had  long  enjoyed  the  water  in 
an  unpolluted  state  (^■).  But  the  ]»rinciples  which  regulate 
the  rights  of  owners  of  land  in  respect  of  water  flowing  in  a 
certain  defined  course,  whether  in  an  open  stream,  or  by  a 
known  subterranean  channel,  are  wholly  inapplicable  to  water 
percolating  through  underground  strata  without  any  known 
definite  course  (/) ;  thus,  the  owner  of  an  ancient  mill  could 
not  maintain  an  action  against  a  landowner,  who,  by  sinking 
a  dct'p  Well  on  his  own  ground,  has  intercepted  the  water 

(4)  See    ITollrr  v.   Porritt,  (1876)  Underground  water,  not  flowing  in 

L.  R.  10  Ex.  6'J ;  44  L.  J.  Ex.  62  ;  defined  channels,  may  be  expre«wly 

and  (*ee  Walti  r.  Krhon,  (1871)6  Ch.  granteil :    Whitehead  v.  Parkt,  (1858) 

16G ;  40  L.  J.  Ch.  126.  2  II.  &  N.  870  ;  27  L.  J.  Ex.  169  ; 

1  ,1    „  /ia<;r\  ^"*^   »«*   "^'^    di.stinguinh    Ktrnrt   v. 

,,^      .^^     „^  T     T    -P      ,,t  J        Helfast    Guardians,   (1882     9    L.    R. 

11  Ex.  602;  25  L.  J.  Ex.  116;  and       ^   •'  .,,        ,  ',  .  , 

•ee   Iiau.tron   t.    J-y/or,    (1855)    11       ^'-    '''^-      Ah  t..  the  meaning  of  a 

Ex.  30y,  382  ;  25  L.  J.  Ex.  33.  ';''"""^"   "".*^   '^'''^"'t,    ;1>«"";\ /" 

thia  connection,  see  Jilack  v.  lially- 

[d)  Dicktn»oH    V.     Grand    Junction  ,„<.„«  Comr«.,  (1886)  17  L.  R.  Jr.  469, 

Canat  Co.,  (1862)  7  Ex.  300,  301  ;  21  (/)   cha»emore  ▼.  Ruhard*,  (1859) 

L.  J.  Ex.  241  ;  and  »co  Chiurmore  v.  7  jj.  L.  C.  349  ;  29  L.  J.  Ex.  81  ; 

MiehardM,  (1859)  7  H.  L.  C.  349;  29  Bradford  {Corp.  of)  v.  PicklrM,  1895, 

L.  J.  Ex.  81  ;   Grand  Junction   Canal  ^    c,  .597  ;  64  L.  J.  Ch.  759  ;  Brad- 

Co.    V.    Shugar,    (1871)    6    Ch.    483;  f^rd   Corp.    v.  Fcrrand,   1902,   2  Ch. 

MeSab  T,  BoifTlton,  1897,  A.  C.  129;  553  ;  71  L.  J.  Ch.  859,  wh.re  earlier 

66  L.  J.  P.  C.  27.  casec  are  consideretl ;  and  we  Aeton 

(r)  Hodffkiwion  v.  Unnor,  (1863)  4  v.  BlundcU,  (1843)  12  M.  k  W.  '324  ; 

B.  k  S.   229;  32  L.  J.   Q.   U.  231.  H  L.  J.  Ex.  289. 
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which  would  have  otherwise  percolated  through  the  soil  into   Chap.  VTII. 

a  river  which  supplied  the  motive  power  to  the  mill  (ij) ;  and 

the  mere  fact  of  such  landowner  ohtaiuing  control  over  the 

water  so  intercepted  will  not  impose  on  him  the  oLligation  to 

prevent  it  fi-om  flowing  into  the  adjoining  land  as  it  did 

before  it  was  intercepted  (//)  ;  but  where  water  from  a  spring 

flows  in  a  channel,  the  landowner  cannot  cut  off  the  spring  at 

its  source,  or  abstract  the  water  from  the  channel,  to  the  injury 

of  a  riparian  proprietor  lower  down  the  stream  (/) ;  but  though 

the  owner  of  land  has  no  right  to  restrain  the  interception  of 

water  which  percolates  into  his  land,  he  is  entitled  ui)on  general 

principle  to  restrain  the  adjoining  owner  from  polluting  it(/.). 

A  right  to  use  a  natural  stream  for  the  purpose  of  washing  Prcstriptivo 
ore,  and  carrying  off  the  sand,  stone,  and  rubble  dislodged  in  a  Stream, 
the  necessary  working  of  a  mine,  may  be  acquired  by  custom 
or  prescription  (/)  ;  but  where  a  prescriptive  right  to  foul  a 
stream  has  been  acquired,  the  fouling  must  not  be  increased 
to  the  prejudice  of  tlio  other  riparian  proprietors  {//i)  ;  nor  so 
as  to  increase  the  pollution  by  a  novel  mode  of  user  (u)  ;  nor 
though  the  pollution  is  not  increased  can  the  right  be 
exercised  for  an  entirely  different  pm'pose  to  that  for  which 
it  was  originally  claimed  (o).  The  mere  suspension  of  the 
exercise  of  the  prescriptive  right  is  not  sufTicient  to  destroy  it, 
unless  there  is  some  evidence  of  an  intention  to  abandon  it ; 
-but  where  dye-works  had  been  disused  for  more  than  twenty 
years,  the  right  of  fouling  the  stream  which  attached  thereto 
was  held  to  be  abandoned  (p). 

{ff)    Chasemore    v.    Richards,    sup.,  Ch.  D.  11 '> ;  54  L.  J.  Cli.  1'27. 
quostiomug  Biclhtsonv.  Grand  Jioic-  (/)   Carltjon    v.    Loverinij,    (1857)    1 

tiou  Canal  Co.,  (1852)  7  Ex.  at  p.  300  ;  II.  k  N.  784  ;  26  L.  J.  Ex.  251. 
21  L.  J.  Ex.  241.  (»i)  Crosslri/  v.   I.iyhtoicler,    (1867) 

(A)    Went  Cumberland  Co.  v.  Kenijon,  2    Ch.     478  ;     36    L.    J.    Ch.    584  ; 

(1879)    11    Ch.    D.    782;    40    L.    T.  Mclntyrr   v.  McGaiin,    1893,  A.   C. 

703.  268;  57  J.  P.  548. 

(i)  Dudden  v.  Glutton  Union,  (1857)  («)  ItaxfndaU  v.  .Vc.}furraij,  (1867) 

1   H.  &  N.  627  ;  26  L.  J.  Ex.  14G  ;  2  Ch.  790  ;   16  W.  R.  32. 
Bunting  v.    Hicks,   (1891)   70    L.  T.  (o)   Clarke  v.  Somerutthire  Drainage 

455;  J/o.i/y/j  V.  Atherton,  1899,  2  Ch.  Commrs.,  ;i888;  67  L.  J.  M.  C.  96. 
360;   68  L.  J.  Ch.  629.  {p)   Crostley   v.    Lightoulrr,    lup, ; 

[k)  Ballard  \.  Tomlin»on,{\%ib)  29  Hammerton     v.     Honey,    (1876)     24 
P.       VOT,.  I.  E  E 
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Chap.  VIII.  Tho  same  rules,  which  regulate  tlio  rights  of  user  of  a 
--^  —  - —  luitunil  stivam,  ai^plv  also,  iu  general,  to  an  artificial  wuter- 
bctwitn  c»»urse,  but   iu   detennining  what  rights  can  ho  accjuired  iu 

r^Vrt?!  .i"'  re.'ii)ect  of  an  artificial  watercourse,  the  special  or  temporary 
'^  "*    purpose  for  which  it  was  originally  constructed,  and  has  since 

been  used,  must  not  bo  overlooked  (7).  Thus,  a  user  for 
twenty  years  of  tho  fiow  of  water  fi-om  tho  agricultural 
drainage  of  adjoining  laud  gives  no  right  to  its  continu- 
ance (r) ;  so,  no  prescriptive  right  by  user  can  be  acquired  to 
the  overfiow  of  water  from  a  lock,  so  as  to  prevent  a  canal 
company  from  improving  the  construction  of  the  lock  («)  ; 
so,  u  iK'rson  receiving  water  discharged  from  a  mine  cannot 
insist  on  a  continuance  of  such  discharge  (/)  ;  so,  the  flow  of 
water  for  twenty  years  from  tho  eaves  of  a  house  into  a 
neighbour's  yard,  does  not  prevent  the  owner  of  the  house 
from  pulling  it  down,  or  altering  it  so  as  to  discontinue  or 
lessen  the  supply  of  water  from  the  roof  (m)  ;  so,  an  easement 


W.  R.  603  ;  Jamet  v.  Sltvnuon, 
1893,  A.  C.  162 :  62  L.  J.  P.  C.  51  ; 
and  Hcc  alw),  aa  to  eu.sf  eDnion  of  tho 
ea-Hcment,  Lady  man  t.  O'larr,  (1871) 
6  Cli.  763 ;  2.'>  L.  T.  52  ;  and  as  to 
lonjr  -  continued  interruption  from 
natural  causes,  nee  Ball  v.  Stii/t, 
(1838)  4  Bing.  N.  C.  381  ;  7  L.  J. 
N.  S.  C.  P.  209;  and  as  to  tho 
ri^ht  to  pollute  streams  or  rivers, 
SCO  Guldtmid  v.  Tunbndye  WelU 
fommoner»,    (1866)    1    Ch.    349  ;     35 

L.  J.  Ch.  382;  A.-O.  v.  Corp.  of 
I^ed»,  (1870)  6  Ch.  683;    39  L.  J. 

Ch.  711. 

(q)  Mayer  v.   Chadwick,   (1840)   11 

A.  &  E.  571  ;  4  Jur.  482;  Sutcliffe  v. 

Booth,    (1863)   9  Jur.  N.  8.    1037  ; 

33    L.    J.    Q.    B.    13G  ;    yultull   v. 

Bratetcfll,    (1866)   L.    R,    2    Ex.    1  ; 

36  L.  J.  Ex.   I  ;    Beetton   v.    Wrote, 

(1856)   6    E.    &    B.  986;    25    L.    J. 

Q.    B.    115;     Robrrtu     v.     Bifhardt, 

(1881)  60  L.  J.  Ch.  297;  44  L.  T. 

271  ;    Hannn    v.     Pollofk,     (1900)    2 

Ir.     R.      664  ;      liurroict    v.     Lung, 

1901,    2    Ch.    602;    70    L.    J.    Ch. 

607;  Bady    v.    Clark,    1902,    1     Ch. 

C19;    71    L,  J.  Ch.   396  ;    and  sec 


Bamcfhur  Singh  v.  Koonj  Pattuk, 
(1878)  4  A.  C.  121,  where  it  was 
held  that  under  the  circtimstances  a 
legal  riglit  was  to  be  presumed  to  tho 
overflow  of  water  flowing  through  an 
artificial  channel  from  a  reservoir ; 
and  judgment  of  Bowen,  L.  J.,  in 
Chamber  Coll.  Co.  v.  Hopwood,  (1886) 
32  Ch.  D.  549 ;  and  llamm  t.  Pollock, 
(1900;  2  Ir.  R.  664.  See  also  Lickin- 
son  V.  Shrplry,  ^.  Srirrrage  lid.,  (1904) 
68  J.  P.  303,  where  claim  was  mado 
for  fouling  watercourse,  but  any 
casement  or  right  was  disclaimed. 

(»)  (Jrcatrfi  v.  Ilnyuard,  (1853)  8 
Ex.291;  22  L.  J.  Ex.  137;  Wood 
T.  Watid,  (1849)  3  Ex.  748  ;  18  L.  J. 
Ex.  305  ;  JIanna  v.  Bollock,  tup. 

{»)  Staffordshire  Canal  Co.  v.  BiV' 
mingham  Canal  Co.,  (1866)  L.  R.  1 
H.  L.  254  ;  35  L.  J.  Ch.  767  ;  and 
sec  Crn/kc  v.  Lcrrl  of  Ilatfeld  Chtue, 
(1896)  12  T.  L.  R.  383. 

(0  Arkuright    v.     Gell,    (1839)    6 


M.  A:  W.  203 
201. 

(m)  Wood  V. 
748;  18  L.J. 
V.  Gtll,  tup. 


;  8  L.  J.  N.  S.  Ex. 

Waud,  (1849)   3  Ex. 
Ex.  305  ;    ArkKright 
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in  resi)ect  of  a  watercoureo  temporarily  confitructed  for  the   Chap.  \lll. 
purposes  of  a  mill  cannot  be  created  (z).  


The  waters  of  a  canal,  having  been  devoted  by  the  Legis-  Camlu, 
lature  to  that  special  puqiose,  are,  as  respects  the  power  of 
adjoining  owners  to  acquire  a  right  over  them,  on  a  diifcrent 
foutiucr  from  waters  Uowins:  in  their  natural  stream,  or  in  an 
ordinary  artificial  watercom-se  ;  and  the  above  stated  rule  that 
the  piu-pose  for  which  artificial  waters  have  been  collected 
must  be  regarded  in  determining  whether  any  prescriptive 
rights  have  been  acquired  over  them,  applies  with  especial 
force  to  the  waters  of  canals  (y). 

A  riffht  to  pump  water  from  a  mine,  and  to  use  it,  and  Right  to 
then  let  it  off  over  adjoining  land,  has  been  held  to  be  a  right  from  a  miue 
of   "  watercourse "  within   the   Prescription   Act  (-)  ;    so,  a  ""^j^^^^'J^;^ 
right  to  discharge  rain-water  from  the  roof  of  a  house  upon  rain-water, 
adjoining  land  may  be  acquired  by  twenty  years' user  (r/) . 
A  reservation  of  "  the  free  running  of  water  and  soil  coming  Reservation 

.01  water  and 

from  any  buildings  and  lands  contiguous  to  the  premises  soil, 
demised"  was  held  to  mean  only  water  in  its  natural  condi- 
tion, and  such  matters  as  are  the  result  of  the  ordinary  use 
of  land  for  purposes  of  habitation^  and  not  to  include  refuse 
from  a  manufactory  (b). 

The  bed  of  all  tidal  navigable  (c)  rivers,  and  of  all  arms  of  Rip^'t^  of  tbc 

a  \  '  ^  ^  Lrown  and 

"the  sea,  presumably  belongs  to  the  Crown ;  but  primarilj'  for  others  to  the 

.     ,  ,.  ,,,  ,,.        •    y  ,       e  •  soil  of  wattr- 

the  benefit  of  the  subjects:  and  the  public  right  ot  naviga- 
tion is  paramount  to  the  private  right  even  of  an  express 
grantee   of   the  soil('/).     "Where   a   river   is   not    tidal   the 

(x)  Burrows  v.  Zanff,  1901,  2  Ch.  (a)   Tftomas  v.  T.,  (183;'))   2  C.  M. 

602;  70  L.  J.  Ch.  607.  &  R.  34. 

(»/)   Staffordshire   Canal  Co.  v.  Bit-  {h)   Chadwkk    v.    Marsdoi,     (1867) 

minghain  Canal  Co.,  (1866)  L.  R.  1  L.  R.  2  Ex.  285  ;  36  L.  J.  Ex.  177. 

H.  L.  254  ;   35  L.  J.  Ch.  757  ;   and  (f)  M^nyhij  v.  %««,  (1868)  2  I.  B. 

see  and  consider  J/^(M«>M  v.5/*;m-.*6Mry  C.  L.   143,  152;  Karl  of  Ilchfstnr. 

^  Harford  Ji.   Co.,   (1871)   L.  R.   6  Ra^shlciffh,   (1889)  61   L.  T.  477  ;  38 

Q.  B.  578  ;  40  L.  J.  Q.  B.  293.  W.  R.  104. 

(;)    Wright   V.    IVilliami,   (1836)    1  {d)  Gann  \.  Frrt  Fithers  of  Whit' 

M.  &  AV.  77  :   1  Gale,  7th  ed.  410.  ttablr,  (1864)  11   I[.  L.  C.   192:   12 

E  E  2 
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Chap.  VIII,  rij-niitin  proprietor  on  either  side  is  presumed  to  Lo  the  owner 
*'  ^'  of  tilt-  soil  iixifiif  ad  nmliuin  (iquu  {i )  ;  nnJ  it  is  pregunud  that 
ou  a  fonveyaiue  of  the  hiud  abutting  on  sucli  river,  wln-tlier 
froeliold,  eopyhold  or  leasehold  (./'),  the  soil  of  tl»o  alrrm  nd 
medium  oquie  is  intended  to  pass  hy  tho  eonveyance  (</)  ;  but 
the  presumption  may  be  rebutted  by  the  surmundinj?  cirL-um- 
htances  showing  a  contrary  intention  {h)  ;  it  is  not,  liowever, 
sutKeient  evidence  to  show  that  tlie  soil  of  the  river  was  not 
included  in  the  measurements  given  in  tho  parcel  («),  nor 
that  (ircumstances  make  it  disadvantn<:eous  to  tho  vendor 
that  the  soil  should  pass  (A),  nor  that  tho  vendor  was  owner 
of  both  banks  of  the  river  (/).  But  the  presumption  does  not 
arise  where  it  is  shown  tlmt  tin-  bed  of  tho  river  would  not 
have  jiassed  even  tliough  expressly  mentioned  (//).  A  right  of 
navigation  acquired  by  tho  public  in  a  tidal  or  non- tidal  (;//) 
river  by  immemorial  user,  exiuess  grant,  or  Act  of  Parlia- 
ment, does  not  carry  any  right  to  the  soil  or  fishery ;  and 
the  riparian  owner  can  therefore  exercise  all  rights  of  owner- 
ship subject  to  his  not  interfering  with  the  public  right  of 
navigation  {n). 


L.  T.  150;  pcc,  too,  Malcolm*on  v. 
n'/)ra,  (18G3)  10  II.  L.  C.  .W3  ;  12 
W.  R.  178. 

(<■)  JHihrtrl  V.  JCf/llir,  (1853)  1 
Macq.  389  ;  1  W.  R.  638  ;  U'right  v. 
Hoicard,  (1823)  1  S.  k  S.  190;  see, 
too,  Itr  Popple  and  Barratt,  (1877)  25 
W.  R.  248,  case  of  a  public  drain  or 
dyke  in  fen  diHtrict.  The  rule  does 
not  apply  to  minerals  under  an  ad- 
joining' canal,  Chambtr  Coll.  Co.  v. 
JlochdaU  Canal  Co.,  (1895)  73  L.  T. 
258;  64  L.  J.  Q.  B.  645. 

(/)  T\lbur>j  V.  Sitva,  (1890)  45  Cli. 
D.  98. 

(y)  The  presumption  is  the  same 
M  reganh*  roads,  R.  v.  Pratt,  (1855) 
3  C.  L.  R.  086 ;  24  L.  J.  M.  C.  113; 
sec  tup.  p.  410.  Where  tho  river  \h 
diridod  by  i.<«lands  the  medium  i.**  tho 
central  lino  between  the  banks,  not 
the  centre  of  the  main  channel.  Men- 
ziet  v.  Breadalbane  No.  1),  (1902;  4  F. 
65,  Ct.  of  Sess. ;  but  see  Great  Tor- 
rington  Cotuerratcirs  y.  Moore  Staetii, 


1904,  1  Ch.  347;  73  L.  J.  Ch.  124, 
where  tlie  river  wuh  divided  into  two 
Htreani.-*. 

(A)  Dnonshire  [Thtke  of)  t.  Patten' 
nan,  (1887)  20  Q.  B.  D.  263  ;  67  L.J. 
Q.  B.  189  ;  and  »ce  Ecroyd  v.  Coul- 
tard,  1898,  2  Ch.  358  ;  67  L.  J.  Ch. 
4.JH. 

(0  Dtcyer  v.  Bich,  (1870)  4  Ir.  R. 
C.  L.  424. 

(X)  MickUthurait  r.  Xetclay  Bridge 
Co.,  (1886)  33  Ch.  D.  133;  65  L.  T. 
336. 

(/)  lb. 

{II)  Ecroyd  X.  Coultard,  tup. 

(m)  A.-G.  V.  Earl  of  LonMdal/, 
(1868)  7  E<i.  377 ;  38  L.  J.  Ch.  335. 

(«)  Orr-Eiciny  v.  Colqiihoun,  (1877) 
2  A.  C.  839  ;  Simth  v.  Andrewi,  1891, 
2  Ch.  678  ;  and  sec  Bickett  v.  Morrii, 
(1866)  L.  R.  1  Sc.  &  D.  47  ;  4 
Macph.  (H.  L.)  44  ;  Booth  v.  Jiatle, 
(1890)  15  A.  C.  188;  69  L.  J.  C.P. 
41  ;  Laicei  v.  Turner,  (1892)  8  T.  L.  R. 
681. 
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As  regards  large  navigable  inland  lakes,  it  seems  doubtful   Chap.  VIII. 

wlietlier  any  iiresuniittion  of   a  part  thereof  passing  on   a 

conveyance  oi  the  land  aajoiniug  can  arise  [o).     As  between  ujand  lake*; 
the  Crown,  or  the  Crown's  grantee  and  a  seaside  landowner,  of  foix-abore. 
the  right  of  the  former  is  presumably  limited  by  the  line  of 
medium  high-tide,  between  the  spring  and  the  neap  tides  (jj). 

Every  landowner,  independently  of  prescription,  and  as  Right  of 
an  original  riglit  incident  to  jtroperty,  is  entitle*!  to  so  much  support, 
lateral  .sujiport  from  his  neighbour's  land  as  is  necessary  to 
keep  his  soil  in  its  natural  state  (7)  ;  but  he  has  no  prima 
facie  right  to  overburden  his  own  land  by  buildings,  and 
then  to  require  an  extraordinary  amount  of  support  by  his 
neiglibom-'s  laud  {r).  If,  however,  his  buildings,  though  of 
recent  erection,  do  not  contribute  to  the  subsidence — that  is 
to  say,  if  the  facts  show  that  the  subsidence  would  have 
occurred  in  spite  of  the  buildings, — ho  is  entitled  to  full 
damages  in  case  of  their  being  destroyed  or  injured  by  sub- 
sidence caused  by  subterranean  workings  under  the  adjoining 
land  (s).      And  it   seems   that   the   right   to   extraordinary  How  tlic 

,    .  ,  .  -n  •       ii  •   •  c  i\       right  may  be 

support  IS  an  easement  coming  witluu  the  provisions  01  the  acquired. 

{0)  Brisiow  ■v.    Cormican,    (1878)3  f/o»iifl;j  i^y.  Co.,  (1904)  5  F.  1001— Ct. 

A.    C.    641  ;    liluomjiild   V.    Jo/iiixon,  of   Sess.     As   to   tlie   rights   of   the 

(1874)    8  Ir.  R.  C.  L.  68  ;  Mackatzie  public  over  the  forcMhore,  see /?)i««-X-- 

V.  Biinkci,  (1878)  3  A.  C.  i;J.'4  ;  and  tuan  v.  M,ith,i,  (1904)  73  L.  J.  Ch. 

cf.  I.iidv.  foiiimrs.  of  Si/rfifi/,  (185'J)  61'.'.       See    further   on    this  subject 

12    Mi)o.    r.    C.   473;    and   sco    inf.  gcnfrally,    Coulson   and   Forbes   on 

p.  43J.  Watcn?." 

{pj  A.-G.    V.    Chambers,    (1854)    4  (,^^   //„„/    v.    Prakf,    (I860)    John. 

D.  M.  4:  G.  206 ;   23  L.  J.  Ch.  662  ;  705  ;   -."j  L.  J.  Ch.  785  ;  lioubolham 

A.-a.  V.  Emmerson,  1891.  A.  C.  049  ;  y.  H'lUoii,  (1857)  8  E.  &  B.  123  ;  27 

65    L.  T.  5G4.     As   to   the   title   to  L.  J.  Q.  B.  61.     This  right  is  con- 

liiuds  giiiiicJ  from  the  sia,  ciilicr  by  ji„e,l  to  such  au   extent   of  adjacent 

alluvion  or  dercli.tiou,  and  either  by  l;i„d    us    in    itjs    natural    and    uudis- 

natural  or  artificial  cjiusus,  see  A.-(J.  turbed  stJite  is  suflicient  to  atb.rd  the 

V.  f7i(i/H6<-»»,  (1859)  4  D.  &  J.  55:  23  requisite    support:     Corp.     of    Jhr- 

L.  J.  Ch.  C62;   Mrllorv.  U'alm,:-/,!/,  „n„qh<i,ii    x.AlIrn,    (1877)   6  Ch.   D. 

1904.   2  Ch.   525  ;    52  W.   R.   065  ;  .284";  46  L.  J.  Ch.  673. 
Mercer  y.   />.«,..,    1904.   2   Ch.   534.  ^      jj^^^.^^  y.  Ryd„,9,  (1839)  5  M. 

As  to  the  right  of  the  owner  of  tl,o  ^  \y     ^^       Humphries   v.    Brogdn,, 

foreshore    to     rcjnovo     shingle,    see  mc>;,.\  i.ir-»     ti    --io  .    7,<r.;... ,.    ii-./ 

.     ,,  .,,      ■  /ivij/,\    1  .   «'!     T-»  (ISoO)  12  y.  U.  /J9;  Jrffrietv.  n  %l- 

A.-O.    V.   lumlinf,    (Ih.SO)    14    (.h.  D.  )  /m-Av.-i.^_    -.10  .  .»n  T      T    U- 

1.0     .,.  T     T   i'\     .J--        A    .     »i     .-.1  /irfHM,  (18.)0)  a  hx.  (92  ;  20  Li.  J.  tx. 

58  :  49  L.  J.  th.  .}</.     As  to  the  title  ,.,      ^.^^^.^  ^   j^  ^jj.,.^  5  E.  & 

to  foreshore  in  CornwaU    st«o  J/".'/--  y    3^    .,^  l.  j.  Q.  B.  60. 
of  Penri/n  v.  Holm,  (18m)  2  hx.  D.  ,  /.o-r.^  i   w    «. 

328  :    46  L.  J.  Ex.  506.     As  to  the  (»)  ^rotni  v.  7f<>Ai;M,  (1859)  4  H.  * 

proper  m.ih.Hl    of   determining    the  N.  186:   2S   L.  J .  Kx.   m  ;   Stroyan 

boundary  of  the  foreshore  of  a  tidal  >'■    hnowUs,   (1861)   6   II.  &   N.  454; 

river,  see  Uarlin/s  Trustees  v.  C'u/f-  ^0  L.  J.  Ex.  102. 
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Ch«p,  VIII.    A«t^O-   Aooonlindvit  soonisthat  siich  aright  mnv  bo  nonuirod 

bytwentyyt'ars'unint^rrujtloil  enjoyment  for  a  building  j)rove(l 

to  have  been  newly  built,  or  altered  so  as  to  increase  tbo  pressure 
at  the  beginning  of  that  time,  provided  that  tho  enjoyment  is 
peairable,  and  without  dec^eption  or  eonceulnient,  and  so  open 
that  it  must  be  known  that  some  support  is  being  enjoyed  by 
tho  building  («).     But  tho  grant  of  such  an  easement  may  be 
implied  ;  for  a  vendor  on  soiling  part  of  his  land  is  presumed 
to  grant  such  a  measure  of  support  from  his  adjacent  land  as 
is  neeessary  for  tho  land  sold  in  its  then  condition,  or  when 
applied  to  the  purpose  for  which  the  grant  was  expressly 
made ;  but  the  precise  measure  of  such  support  depends  upon 
the  special  circumstances  of  each  case  (j-).     So,  where  houses 
arc  built  on  land  belonging  to  the  same  owner,  and  are  then 
sold   to  difTerent   purchasers,  or   some  are  sold   and  otliers 
retained  by  the  landowner,  tho  right  to  mutual  support  will 
bo  presumed,  by  way  of  reservation  or  grant  in  the  several 
conveyances  (y)  ;    but  Avhero  two  adjoining  plots  or  houses 
belonging  to  tho  same  owner  are  sold  at  different  times,  the 
usual  presumption  under  which  the  second  purchaser  would 
be  entitled  to  lateral  support  may  be  rebutted  by  the  exist- 
ence of  stipulations  subject  to  which  he  pui'chased  and  which 
are  inconsistent  with  it  (z). 

When  right  When  the  right  of  support  is  interfered  with  by  the  with- 

of  action  '^ 

(0  See  DuUoH  v.  Anffiu,  (ISSl)  G  Mniq.  56;    29  L.  T.   (O.  S.)  286  ; 

A.    C.    740;    50   L.    J.    Q.   B.    089,  Jiucihonnf  v.  lionomi,  {18G\)9K.'L.C. 

•where    the    point    was    left    open  ;  503  ;    34  L.  J.  Q.  B.  181  ;    Smith  v, 

LemaUre  v.  Z»</eM,  (1881)  19  Ch.  D.  at  Darhy,  (1872)  L.  R.  7  Q.  B.  716;  42 

p.291;  andsee  rwio;iZ.<//./oa/7fCo.v.  L.  J.  Q.  B.   140;    Siddon»  v.  Short, 

South  Graving  Dock  Co.,  1902,  2  Ch.  (1877)    2    C.   P.   D.   672;    46    L.  J.' 

657  ;  71  L.  J,  Ch.  791  ;  Gale,  7th  ed.  C.  V.  795;    Itighy  v.  Bennett,   (1882) 

l>Y>.Z\(iet»eq.  21    Ch.  D.  559  ;    48   L.  T.  47;    and 

(m)  Dalton  v.  Angu*,  tup.  oee  inf.  p.  561. 

(j-)   Cat.  R.   Co.  V.   Sprot,    (1856)   2  I,,)  Rirhard»  t.  Rote,  (1853)  9  Ex. 

Macq.  419;  4  W.  R.  659;  Rotcbotham  218;    23  L.  J.  Ex.   3;    Gaijfurd  v. 

T.  WiUon,  (1860)  8  H.  L.  C.  348;  30  NicholU,  (1854)  9  Ex.  702;    and  cf! 

L.  J.  Q.   B.  49 ;   Robert,  v.   Haine»,  Boicarth    v.    Armstrong,     (1897)     77 

(1856)  6  E.  &  B.  643  ;  25  L.  J.  Q.  B.  L.  T.  62. 

353:  Uaine*  y.  Robert*,   (1857j  7  E.  (.-)    Murchie    v.    Jilael;    (1865)     19 

&  B.  625;    27  L.  J.  Ex.  49;   Cal.  C.  B.  N.  S.    190:     11    Jur.    N.   S. 

R.    Co.    V,    Ld.    Belhaicn,    (1860)   3  608. 
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drawal  from  llie  adjoining  land  of  the  necessary  supporting   Chap.  viir. 
strata,  no  riglit  of  action  accrues  until  some  actual  damage 


has  resulted  from  the  ^vithdrawal  of  the  sujiport  (a) ;  and  withdrawal  of 
it  seems  the  damage  need  not  be  pecuniarily  ajipreciable  (4) :  ""PP*"^- 
hut  if  the  i>arty  withdrawing  the  support  insists  that  he  has  a 
right  to  do  so,  without  being  liable  for  any  damage  resulting 
therefrom,  he  may,  it  seems,  be  restrained  by  injunction, 
though  no  actual  mischief  has  occurred  (r).  Ilcnce,  each 
fresh  subsidence  is  itself  a  new  cause  of  action.  Thus,  where 
a  subsidence  takes  place  for  which  compensation  is  made, 
and  no  further  working  takes  place,  but  subsequently  a  fi-esh 
subsidence  occurs  owing  to  workings  by  an  adjacent  mine- 
owner,  the  Statute  of  Limitatif>ns  is  no  bar  to  an  action  for 
the  injury  done  by  the  fresh  subsidence,  though  it  occui-s 
many  years  after  the  original  subsidence  {d)  ;  but  the  owner 
of  mines  is  not  liable  for  damage  to  the  surface  occurring 
during  his  ownership  but  caused  by  the  working  of  one  of  his 
predecessors  in  title  (c) . 

A  reservation  or  grant  of  minerals,  with  power  to  work  Rigiit  of  sur- 
them,  does  not,  in  the  absence  of  express  stipulation,  deprive  guppo^wiiero 
the  surface  owner  of  his  natural  right  to  the  support  of  the  """« p}^  '*"^ 

°    _  ^  ^         _  the  right  to 

subjacent  strata;  the  presumption  being  that  he  retains  the  work  them 

Qxc  severed. 

right  to  enjoy  the  surface  niodo  ef  forma  as  it  was  before  (/'), 
even  though  it  may  be  impossible  to  work  the  mines  with- 

(fl)    Backhouse     v.     Bonomi,     sup.,  v.  77'a//.r»-,  (1878)   3   Q.  B.  D.  389; 

overruling     Xic/clin     v.      Williams,  45  L.  J.  Q.  B.  651 ;  see  also  Crumbie 

(1854)    10  Ex.  259  ;    23  L.  J.  Ex.  v.    Walhmd    Local    Board,    1891,    1 

335 ;  see,  too,  Elliot  v.  N.  E.  R.  Co.,  Q.   B.  503  ;    60  L.  J.   Q.  B.  392 ; 

(1863)  10  H.  L.  C.  333;  32  L.  J.  Ch.  Gnrntrcll  v.  Low  Bxchburn  Coal  Co., 

402.  1897,  2  Q.  B.  165  ;    00  L.  J.  Q.  B. 

(4)  A.-G.  V.    Conduit  Coliury  Co.,  643. 
1895,  1   Q.  B.  301;    64  L.J.  Q.  B.  («)  Gncuiccll  v.  Lo,r  Btrchburn  Coal 

207,   in  which   Smith    v.   Thachrah,  Co.,  sup.  ;    Ilali  v.  Du/.e  of  Xorfulk, 

(18G6)  L.  R.  1  C.  r.  564  ;    35  L.  J.  1900,  2  Ch.  493  ;  69  L.  J.  Ch.  571. 
C.  P.  276,  a  decision  to  the  coiitrtm-,  ( /)  Dugdak  v.  RulcrUon,  (1857)  3 

ifl  considered.  K.    &  J.  695  ;    3  Jur.  N.  S.  687  ; 

(c)  Elliot  V.  y.  E.  It.  Co.,  Siddons  Jtogeis  v.  Tai/lor,  (1858)  2  H.  &  N. 

V.  Short,  and  Rigbij  v.  Bennett,   tibi  828  ;    27  L.  J.  Ex.   173 ;    Harris  v. 

lup.  Ryding,  (1839)  5  M.  &  W.  60  ;    and 

{d)   Larky   Main    Colliery    Co.   v.  Smart  v.  Morton,  (1855)   5  E.  &  B. 

Mitchell,    (1886)   11   A.  C.   127  ;    55  30;    24   L.  J.   Q.  B.  60  ;    and  sco 

L.  J.  Q.  B.   529;    overruling  Lamb  Roubotham  v.  IFilson,  (1S60)  8  H.  L. 
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Quip.  VIII.    out  causinj?  a  subsiilcnco  or  nn  absolute  Jostiuetion  of  tlio 

'  Burfju-o  («/),  or  special  iirovision  is  niudo  for  coiniK'Hsatiou  iu 

tho  event  of  «liiinngo  being  done  (//) ;  and  tlic  right  of  support 
whith  a  surfaco  uwnor  i.s  prcsumoil  to  rc-tain  for  liimsclf  on  a 
siilo  of  niin»n»l.'*,  b(>lonj,'s  equally  to  an  allottee  under  an 
inclosure,  where  the  minerals  and  tho  riglit  to  work  thom  are 
reserved  to  the  lord  of  tho  manor  (/)  :  and  the  ordinary 
presumption  is  not  rebutted  by  tho  mere  faet  that  the  Inelo- 
Bure  Act  or  deed  of  grant  contains  *'  words,  however  large, 
applicable  to  tho  right  of  working,  and  jirivileges  connected 
with  it,  and  compen.^atiou  to  bo  paid  for  working,  and  for  the 
use  of  those  privileges  whicli  may  receive  full  effect  con- 
eistentl}'  with  the  right  of  support "  (/.).  And  where  A.,  by 
draining  his  land,  causes  a  subsidence  of  the  land  of  13.,  an 
adjoining  owner,  he  is  not  liable  for  tho  injury  thus  occa- 
sioned, the  Gammon  Law  doctrine  as  to  tho  right  to  support 
not  extending  to  subterranean  water  (/)  ;  it  does,  however, 
extend  to  an  underground  stratum  of  quieksand  or  pitch  (m). 


C.  ZiS;  27  L.  J.  Q.  B.  Gl,  where 
there  wan  an  express  Htipulation  ; 
Smith  V.  Darby,  (1S7J)  L.  R.  7  Q.  B. 
716;  42  L.  J.  Q.  B.  140;  Daiit  v. 
Tithanif,  (1881)  6  A.  C.  4G0 ;  hd 
L.  J.  Q.  B.  G65  ;    Lixoi,  v.    White, 

(1883)  8   A.  C.   833;    Lorr  v.   Brll, 

(1884)  9  A.  C.  280 ;  63  L.  J.  Q.  B. 
257 ;  Bithop  Auckland,  ^c.  Soc.  v. 
DutterkncKle  Coll.  Co.,  1904,  2  Ch.  at 
p,  424  ;  73  L.  J.  Ch.  635. 

(^)  WakfJieUl  v.  lUike  of  BurcUuch, 
(1867)  4  E<i.  613  ;  36  L.  J.  Ch.  179, 
and  cases  there  cited  ;  <S'.  C,  (1870) 
L.  R.  4  II.  L.  377  ;  39  L.  J.  Ch. 
441  ;  Ilert  v.  Gill,  (1872)  7  Ch.  609; 
41  L.  J.  Ch.  761  (caiw  of  china  clay 
•which  could  not  be  worked  without 
destroying  the  surface) . 

(A)  yew  SharUtoH  Collierie*  Co.  v. 
Earl  of  n'tttmoreland,  (1900)  82  L.  T. 
725  (H.  L.) ;  73  L.  J.  Ch,  338,  n.  (n) ; 
Bi*hop  Auckland,  i;f.  Sot.  v.  Butter' 
knoicU  Coll.  Co.,  tup. 

(i)  5.  C.  ;  Rohcrtu  v.  Jlainet,  (I8.>G) 
6  E.  &  B.  643  ;  25  L.  J.  Q.  B.  353  ; 
Wakefeld  v.  Duke  ofBuccUuch,ubi  »up. 

{k)  Lore  v.   Bell,   (1884)   9  A.  C. 


286,  289  ;  53  L.  J.  Q.  B.  257  ;  Gill 
V.  Dickmson,  (1880)  5  Q.  B.  D.  159; 
49  L.  J.  Q.  B.  267;  and  cf.  Benjield- 
tide  Local  Board  v.  Conceit  Iron  Co., 
(1877)  3  Ex.  D.  54  ;  47  L.  J.  Ex. 
49  ;  sec,  too,  J)avit  v.  Treharur, 
(1881)  6  A.  C.  469  ;  50  L.  J.  Q.  B, 
665;  and  Dixon  v.  J/Vii/*,  (1883)  8 
A.  C.  833  ;  and  boo  Gale,  pp.  332 
teq.  ;  Consett  Water  v.  Ritson,  (1889) 
22  Q.  B.  D.  702  ;  see  the  jud>fment« 
jfiven  at  leng^th.  Gale,  7th  cd.  403  ; 
Ticyerould  v.  Chambrr  Colliery  Co., 
(1892)  W.  N.  27;  Bell  v.  Larl  of 
Dudley,  1895,  1  Ch.  182  ;  G4  L.  J, 
Ch.  291  ;  Thompton  v.  Mrin,  (1893) 
W.  X.  202;  Greenuell  v.  Lotc  Beech- 
burn  Coal  Co.,  1897,  2  Q.  B.  165;  66 
L.  J.  Q.  B.  643  ;  Bi^hop  Auckland 
Didu*trial,  ^e.  iSoc.  v.  ButterktuttcU 
Colliery  Co.,  tup.,  where  some  of  the 
earlier  cn«c«  are  disting^uished. 

(/)  PoppUtcell  V.  Jlodkinnon,  (1869) 
L.  R.  4  Ex.  24H  ;  38  L.  J.  Ex.  126 ; 
and  see  Wilton  v.  Waddtll,  (1876)  2 
A.  C.  95  ;  35  L. T.  639. 

(/«)  Jordfton  v,  Sutton,  Southcoatet 
i  Drypool  Gat  Co.,  1899,  2  Ch.  217"; 
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The  Land  Tax  llfdemption  Acts,  iu  authorizing  sales  of   CLap.  viii. 
lands  Lelungiug  to  ccelesiastical  corporations,  for  the  purpose 
of  redeoniing  tlie  Laud  Tax  charged  on  their  other  land^,  i  ;■      _       y 
provide  for  an  imi)lit'd  reservation  of  the  minerals  (//).     Such  .'^u'^kI.u^  i.v 
a  sale,  it  seems,  can  now  be  made  under  s.  33  of  the  Finance  '  ' 

Act,  1S9G,  which  imposes  no  reservation  as  to  minerals.  f  ■;  •• ^.- 

tiun  uf  laud 

The  ahsoluto  owner  of  a  mineral  stratum,  whether  under  .    ' 

a  grant  or  a  reservation,  is  entitled  to  use  it  for  any  purpose  '>tratum  may 

1       1  •  1  •  •  -11        •  1        PI  ^*-'  ^'^'^  ''^"" 

he  thinks  fit,  not  inconsistent  with  the  rights  of  the  owner  all  j.uqK.hf*, 

of  the  sui'face,  r.r/.,  as  a  means  of  access  to  adjoining  mineral  I'^^^d  of  mlinor 
property  (o).     The  effect  of  a  reservation  of  mines  is  that  the  «"aj»^»»*t  Im 

^      '■        *    ^  ^  copyholder. 

space  of  sub-soil  containing  the  minerals,  as  well  as  the 
minerals  therein,  remains  the  property  of  the  grantor,  whether 
the  minerals  have  been  worked  out  or  not  (jj).  But  this  is 
not  so  iu  the  case  of  copyholds,  where,  though  the  minerals 
are  the  lord's,  yet  the  space,  formerly  occupied  by  them,  after 
they  have  been  worked  out,  belongs  to  the  copyholder,  wlio 
can  muintfiin  trespass  against  anyone  using  the  vacant 
space  (y)  ;  unless  the  mine,  as  well  as  the  minerals,  is  by  Act 
of  Parliament  expressly  reserved  to  the  lord  {>•). 

By  s.  77  of  the  11.  C.  C.  Act,  1840,  a  railway  company  is  not  A  railway 

.  ,     ,  .  -  ,     .  '        ,  ,         compaiiv  not 

to  be  entitled  to  any  mines  of  coal,  ironstone,  slate,  or  other  eutitk-d'to 
minerals,  under  any  lands  pureliused  by   it,  except  only  such  "'"mu'by 
parts  thereof  as  shall  be  necessary  to  be  dug  or  carried  away,  'J^prt-ss 
or  used  in  the  construction  of  the  works,  unless  the  same 

68  L.  J.  Cli.  457  ;    Trinidad  Asphalt  (p)  Jiamxai/  v.  J?/</i,-.  (1876)  1  A.  C. 

Co.  V.  Ambard,  1899,  A.  C.  594  ;    68       701  ;  3  Rett.  II.   L.  41  ;  and  a.s  to 

L.  J.  P.  C.  111.  the  distinction  botwwn  a   rif.'lit    to 

the  coal  under  a  close,  as  a  ri^'ht  to 
(«)  See  Bainbridfe'o,   pp.   72,   73  :       j^^j^  ^^^^  ^  ^i^j^^  ^^    ^^j^^,  ^.^,^1  j^^ 

and  as  to  a  reservation  of  nuncmls  ^..^tber's  land  (which  is  a  profit  i 

on  the  sale  of  glebe,  the  Glebe  Ljinda  ;,roK/rr),    see     Wilkinson    v.    Proud, 

^^^<^^^^-  (1843)  11  M.  &W.  33;   12  L.  J.  E.x. 

(o)  Proud  V.  Bates,  (1865)  34  L.  J.  '227:  Duke  of  Siithahind  v.  Jleathcote, 

Ch.    406;    12    L.    T.    665;    iJuke  of  1892,  1  Ch.  475  ;  61  L.  J.  Ch.  248. 

Hamilton  v.    Graham,  (1871)  L.  R.  2  {q)   Kardley  v.   Granrille,   (1876)  3 

Sc.  &  D.   166  ;  7  Mucph.  970.  more  Ch.  D.  826  ;  45  L.  J.  Ch.  669  ;  and 

fully  repoitetl  in  7  Ct.  St-ss.  Ca.  3rd  sec  Howser  v.  Maclean,  (1860)  2  D.  F. 

ser.    976  ;    and    see    also    Ihike    of  k  J.  at  p.  420  ;  30  L.  J.  Ch.  273. 

Hamilton  v.  Duiilop,  (1885)  10  A.  C.  (r)  Ballacorkish  SUrer  Mtuing  Co.w 

813.  HarritOH,  (1873)  L.  R.  :>  P.  C.  49. 
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Cb«p  WU.  .shall  Imvo  Wn  oxprossly  jMirclmsod :  but  it  mnj  nlwQjg 
stHuro  sutliru'nt  sujijiort  l>y  iiiuking  compenwition  to  tho 
owner  of  tho  subjucont  minerals  (m)  ;  and  may  delay  tho 
punlmso  of  Buch  niinernls  until  the  necessity  for  it  arises  (/). 
If.  however,  tho  company  decline  to  make  compensation,  tho 
mim»-owner  may  work  tho  minerals  in  a  proper  manner 
acoordinf?  to  the  custom  of  tho  district  (//),  and  may  if 
necessary  for  that  purjioso  enter  on  the  surface  of  tho  land 
sold  (x)  ;  and  the  company  cannot,  under  its  statutory 
purchase,  claim  tho  benefit  which  an  ordinary  purchaser 
would  have  had  to  the  subjacent  and  adjacent  support  (y). 


(»)  S.  78 ;  G.  y.  Ji.  Co.  v,  Inl.  Rev. 
Commr$.,  1901,  1  Q.  B.  410  :  70  L.J. 
K.  B.  3;J6,  nnd  catte^t  tht-ro  rited  ; 
mill  hs  to  the  compcnratiun  payable, 
•CO  Smifk  r.  O.  ft'.  R.  Co.,  (1877)  3 
A.  C.  16/5 ;  47  L.  J.  Ch.  97  ;  ond  sco 
Birll/a  and  .\trrthtjr  Collierie*  v.  Ponty 
prtdd  WaUrtrorki  Co.,  1903,  A.  C. 
426  ;  72  L.  J.  K.  B.  805  ;  Re 
SiiundrrtoH  GUbe  Lands,  1903,  1  CTi. 
481  ;  72  L.  J.  Ch.  276;  and  as  to 
intercut  thereon,  FUteher  v.  Lane,  and 
York.  R.  Co.,  1902,  1  Ch.  901  ;  71 
L.  J.  Ch.  590 ;  R.  v.  L.  ^  X.  W.  R.  Co., 

1894,  2  Q.  B.  612;  63  L.  J.  Q.  B. 
695  ;  Riehard  v.  G.  Jf.  R.  Co.,  (1904) 
68  J.  P.  375  ;  where  a  railway  com- 
pany purchajie<«  part  of  the  minerals 
the  rij^'ht  to  compensation  against  tho 
coroiMiny  in  respect  of  coJil  wliich  tho 
own«r  is  unable  to  get  without  taking 
away  the  suppcirt  of  tho  mincrala 
puroha.H<-<l,  docs  not  ariM?  on  a  notice 
to  treat  for  the  unsold  minonils  under 
».  7S,  but  at  such  time  as  the  owner 
is  desirous  of  working  su<h  coal ;  Re 
lAtrd  Gerard  and  Z.  i[  X.  Jr.  R.  Co., 

1895,  1  Q.  B,  459;  64  L.  J.  Q.  B. 
260.  A»  to  what  are  "minerals,"  ace 
np.  p.  125. 

(0  8.  6  of  tho  L.  C.  C.  Act  em- 
powers the  railway  company  to  pur- 
chase the  minerals  tin'b-r  tin-  lands 
compulsorily,  even  tliougli  thry  have 
already  got  the  lands,  and  this  power 
is  not  abridged  by  the  R.  C.  C.  Act, 


8.  77;  Errington  v.  Met.  Lint.  R.  Co., 
(1882)  19  Ch.  D.  559;  61  L.  J.  Ch. 
305  ;  and  seo  iJixoii  v.  Cal.  R.  Co., 
(1880)  5  A.  C.  820  ;  43  L.  T.  613. 

(w)  Sec  8.  79. 

(jr)  Ruabon  Briek  and  Terra  CuUa 
Co.  V.  G.  jr.  R.  Q>.,  1893,  1  Ch.  427: 
62  L.  J.  Ch.  483;  Jle  Lord  Gerard 
and  L.  ^  y.  JJ'.  R.  Co.,  1895,  1  Q.  B. 
4:i9;  C4  L.  J.  Q.  B.  260. 

(y)  G.  JJ'.  R.  V.  Bennett,  (1867) 
L.  R.  2  H.  L.  27  :  30  L.  J.  Q.  B, 
133  ;   a.  JJ-.  It.  Co.  V.  Fletcher,  (18C0) 

5  If.  k  N.  CHO  ;  29  L.  J.  Ex.  253 ; 
Mid.  R.  Co.  V.  R(A>in»on,  ( 1 889)  1 5  A.  C. 
19 ;  59  L.  J.  Ch.  442  ;  and  aee  Cal. 
R.  Co.  V.  Sprot,  (I85G)  2  Macq.  449,  a 
case  before  the  R.  C.  C.  Act ;  Dudley 
Ciinal  Co.  V.  Grauhrook,  (1830)  1    B. 

6  Ad.  59;  8  L.  J.  (0.  S.)  K.  B.  361  ; 
Knoicle$  v.  Lane,  and  York.  li.  Co., 
(1889)  14  A.  C.  248;  and  see  G.  Jf. 
R.  Co.  V.  Cefn  Cribbur  Itriek  Co.,  1894, 
2  Ch.  157;  03  L.  J.  Ch.  500,  where 
tho  original  grant  was  to  tlie  railway 
company's  predecesstir  in  title  under 
a  special  Act  of  1825  ;  L.  ^  X.  JF.  R. 
Co.  V.  JJ'alker,  1903,  A.  C.  289;  72 
L.  J.  K.  B.  578,  overruling  R.  \. 
L.  <f  X  Jf^.  R.  Co.,  1899,  1  Q.  B.  921  ; 
68  L.  J.  Q.  B.  685  ;  and  see  Pountney 
V.  Clinjton,  (1883)  1 1  Q.  B.  D.  820; 
52  L.  J.  Q.  B.  666,  a  case  of  purchaaa 
of  Muporfluous  lands  where  the  com- 
pany bad  not  bought  the  minemla 
under  them.     As  to  communicationa 
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In  general,  a  statutory  power  to  make  and  maintain  a  thing —   CLap.  Vlll. 

for  iiiNtanoo,  a  sewor  or  water  pipe — imjilies  a  right  tosuj»port  1_ 

necessary  fur  tho  thing  made  :  and  this  ruk*  does  not  ojntiict 
^^-itll  a  provision  under  tho  statutory  power  for  compensation 
to  be  made  to  tho  owner  of  minerals,  when  the  implied  right 
of  support  conflitts  with  his  interest  :  when  there  is  no  pro- 
vision for  compensation  tho  rights  as  between  the  owner  of 
the  supporting  stratum  and  the  statutory  owner  depend  on 
the  construction  to  be  put  u[»on  the  Special  Act  (s). 

The  Public  Health  (Support  of  Sewers)  Amendment  Act,  No  Bupport 
188;i,  provides  against  any  riglit  of  support  being  acquired 
by  a  local  authority  against  a   mine-owner   by   reason   of 
anything  contained  in  its  Sanitary  Act  (a) . 

Claims  of  rights  of  common  and  other  profits  u  prendre.  Claims  of 
become  pn'iiid  facie  valid   after  thirty  years'    uninterrujited  Smmon^and 
eniovment  (A)  ;  and  cannot  be  defeated  by  mere  proof  of  such  P'""*^^^ '» 

_  ^1  prendre. 

enjoyment  having  commenced  at  any  prior  period ;  but  until 
sixty  years'  uninterrupted  enjoyment,  they  remain  liable  to 
be  defeated  in  any  other  way  in  which  they  might  have  been 
defeated  before  tho  passing  of  tho  Proscription  Act.  After  sixty 
years' uninterrupted  enjoyment,  they  become  absolute  and  in- 
defeasible, unless  proof  be  given  of  such  enjoyment  hanng  been 

between  mines  lying  on  either  side  burgh  and  iJist.  Truattts,  1904,  A.  C. 
of  tho  lino  and  compensation  to  tho  64  ;  73  L.  J.  P.  C.  32 ;  and  of. 
owTier  of  Buch  mines,  see  ss.  80,  81,  Met.  lid.  of  IForA*  v.  Met.  J{.  Co., 
-and  M.  It.  Co.  v.  J/i7<«,  (1885)  30  Ch.  (1869)  L.  R.  4  C.  P.  192  ;  38  L.  J. 
D.  634  ;  (1886)  33  Ch.  D.  632  ;  and  C.  P.  172 ;  and  see  Metropoli«  Man- 
under  Canal  Companies  Acts,  see  agcniout  Act,  1855,  ss.  136,  150,  l.')!, 
Knowles  v.   Lane,   and   York.  li.  Co.,  and  11  &  12  Vict.  C.  112,  ss.  38,  66. 

T'^r'  ""'  tr.  'pf  •  fr  'I  :'r   t  (")  ^^  -«  ^'    «">'•  of  r^udlry, 

r.  V.  £..,.,  1893  Ch.  10;  62  L.  J.  (i,s,)  8  Q.  B.  D.  86  ;  M  £.  J.  Q.  B.' 
Ch.  1;   Chamber  Colliery  to.  v.  lioeh'        ...       r      ,    »r    ,,,    „     „ 

dale  Canal  Co.,  1895,  A.  C.  564  ;  04  ^"^  '   ^'\^'  \  'V'  n            ,'\f '""' 

T     T    r>    ti    /!.£      »'        1,        ^,  .,  »"/'.;  and  under  tho  Gasworks  ClauM-s 

Li.  J.  Q.  B.  645;  ^ew  Moss  Colliery  »    »    ,o,-    »- 

r.   „    u   *    c   r    I?    r„     ,«o7    ,  rn.  Act.  184<,  .^«r«m«/c«  6<i*  tV.  v.  yV;v, 


(1883)  52  L.   J.   Q.  B.  629,  636;  32 


Co.  V.  .V.  .S-.  .V  L.  Ji.  Co.,  1897,  1  Ch. 

725;  66  L.  J.  Ch.  381;  and   under  ^r   r,    ,.,.             t.        t     , 

M-  \                  J     T            *■           4   .  »>  •  R.  134  ;  ptr  Itj',  L.  J. 
lliffhwars    and     Loctimotives    Act, 

1878,   see   -/.-</.    v.    Conduit    Colliery  (*)  See  JJailfy  v.  AppUyard,  (1838) 

Co.,    1895,    1    (i.    B.    301  ;    64   L.  J.  «  A.  &  E.  101  ;    7  L.  J.  N.  S.  Q.  B. 

Q.  B.  207.  1  '^'      Tho  title  ac<iiiired  by  user  can 

(:)   L.   »j-  y.    ;r.  it.  Co.  v.  Eram,  bo  merely  co-exton.-ivo  with  tho  user, 

1893,    1    Ch.    16;    62    L.  J.  Ch.    1;  Darin  \.  ICilliams,  ^KSJl)    IG  Q.    B. 

approved  in  CUppent  Oil  Co.  v.  Edm-  546  ;  20  L.  J.  Q.  B.  338. 
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Chap.  VIII.    un»ler  honio  consent  or  mj^t  rnn  iit  oxjin-ssly  ninJo  or  j^iven 

for  tlmt  purjKJSo  by  doo<l  or  writing  (r).     13ut  a  tluim  to  a 

right  of  t<ominou,  Ac,  may  bo  defeattMl  after  thirty  years' 
enjoyment  ]>y  showing  that  it  could  not  havo  liad  a  legal 
origin  (</)  ;  and  it  would  M<ni  that  the  Act  docs  not  apply  to 
any  case  whrro  the  e.staljli.shmoiit  of  a  right  l»y  means  of  it 
would  h"  a  violation  of  the  express  terms  of  statutes  pro- 
hibiting the  granting  of  such  a  right  {<)  :  nor  where  the  claim 
is  one  which  cannot  bf  lawfully  made  b>'  custom,  prescrip- 
tion, or  i>rcsunu'd  grant  (./)  ;  nor  where  the  claim  is  to  a 
right  in  gross  (</). 


RiKht  of 

hawking', 
htititing, 
r>h' letting. 


A  profit  <i  jn-tiulre  where  unconnoctod  with  the  ownership 
of  the  soil  is  an  incorporeal  hereditament  which  can  only  bo 
granted  by  deed ;  it  cannot  be  reserved  (//),  nor  can  it  be 
abandoned  (i).  Such  is  a  right  to  hawk  or  fish,  which  implies 
a  right  to  carry  away  the  game  or  fish  {k)  ;  and  even  a  right 
to  angle  for  amusement,  leaving  the  fish  on  the  shore  for  the 


(<-)  8.  1.  JFrlcomev.  T'plon,  {\H30) 
5  M.  k  W,  398.  The  ProHcription 
Act  {m^  e.  I]  relates  only  to  claim» 
which  may  be  lawfully  made  at  com- 
mon law  ;  Morlfi/  v.  Clifford,  (1882) 
20  Ch.  D.  753.  Sec  also  Earl  I)e  la 
Jl'arr  v.  J/i/«,  (1881)  17  Ch.  D. 
635;  50  L.  J.  Ch.  754  ;  Daiciun  v. 
M'Groggan,  (1903)  1  Ir.  R.  92  ;  and 
see  Gale,  7th  ed.  pp.  178,  170. 

«  MUl  V. Xeic Forr»t  Commrt. , [  1 850) 
IS  C.  B.  CO :  25  L.  J.  C.  P.  212  ;  or 
that  there  haa  been  a  release  of  part 
"f  the  land  over  which  it  ext^-nd.n ; 
Johnton  T.  Bariu$,  (1873)  L.  R.  8 
C.  P.  627  ;  42  L.  J.  C.  P.  259. 

(',  MtUv.yetc  f'orf-tl  Coinmr*.,  »up.; 
and  Bcv  Gale,  7th  cd.  p.  170,  n.  (>-;. 

(/)  Ctaylon  r.  Corhy,  (1813;  5  Q.  B. 
415;  14  L.  J.  Q.  B.  364  :  J.-G.  v. 
ilnlKia;  (IH.'.S;  4  K.  &  J.  679;  6 
W.  R.  7h0  ;  Ilaitmer  v.  Chance,  [\%(jh) 
34  L.  J.  Ch.  413  :  S,mth  y.  Andtru; 
1891,  2  Ch.  678,  699  ;  65  L.  T.  175  ; 
Goodman  v.  Sallash  (Corp.  of),  (1882) 
7  A.  C.  633  ;  Ttlbury  v.  S\ha,  (1890) 
45  Ch.  D.  98  ;  G3  L.  T.  1 11  ;  .VriV/  v. 


Devonshire  [Duke  of),  (1882)  8  A.  C. 
135;  Daicton  v.  A/'Grogyan,  *"p., 
at  p.  98. 

(y)  ShultUworth  v.  Le  Fleming, 
(1865)  19  C.  B.  N.  S.  687  ;  34  L.  J. 
C.  P.  309. 

[h)  Doe  T.  Lock,  (1835)  2  A.  &  E. 
705;  Corcor  v.  I'ai/ne,  (1869)  4  I.  R. 
C.  L.  380;  U'lckham  v.  Ilaukrr, 
inf.  ;  but  see  Hamilton  v.  Mimgrorc, 
(1871)  6  I.  R.  C.  L.  129,  acu«cintho 
landed  Rttatcn  Court. 

(i)  yull  V,  Diikf  of  Drton»/iire, 
(1882)  8  A.  C.  135  ;  and  see  Ecroyd\. 
Coullfiard,  1898,  2  Cli.  358 ;  67  L.  J. 
Ch.  458. 

Ik)  U'lckkam  T,  Jfauker,  (1840)  7 
M.  Si  W.  63  ;  10  L.  J.  N.  S.  Ex. 
153;  Fitart  t.  Graham,  (1859)  7 
II.  L.  C.  331  ;  29  L.  J.  Ex.  88; 
Fitzgrraldy.Firhank,  1897,  2  Ch.96; 
66  L.  J.  Ch.  529.  As  to  the  limiU- 
tions  of  a  claim  to  a  profit  a  prendre, 
sec  Commrt.  of  Hcwerty.  Gla*»e,  (1872) 
7  Ch.  456,  465;  41  L.  J.  Ch.  415; 
Edgar  v.  Sptctal  Commr$.,  (1871)  "23 
L.  T.  732. 
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landowner,  has  been  held  to  be  of  the  same  nature  (/)  ;  so 
also  a  right  to  shout  (///),  The  mere  right  to  follow  in  the 
pursuit  of  game  over  land,  does  nut  of  itself  inijiort  the  right 
to  the  animal  when  taken  ;  and,  if  confined  to  the  individual 
claimant,  would  seem  to  be  attributable  to  a  more  personal 
licence  of  pleasure :  but  where  the  right  is  exercisable  by  the 
claimant  or  his  assigns  "along  with  servants,"  it  is  considered 
to  involve  a  right  to  carry  off  the  game  («),  and  is  an  interest 
in  land  within  the  meaning  of  the  Statute  of  Frauds  (o). 


Chap.  virr. 


The  right  of  fishing  in  tidal  waters  is  pri/nd  facie  vested  in  Fi«hcrio«  in 
all  the  subjects  of  the  Crown  (y^),  and  seems  to  be  so  vested  in 
them,  not  as  of  common  right,  but  l»v  virtue  of  the  o\\aiersbip 
by  the  Crown  of  the  bed  of  all  tidal  waters  (y).  Prior  to 
Magna  Charta  (;•),  however,  the  Cro\NTi  had  power  to  grant  a 
several  and  exclusive  right  of  fishing  in  such  waters  to  indi- 
viduals, and  thereby  to  destroy  the  public  right  of  fishing 
therein. 

This  power  was  abolished  by  Magna  Charta  (r),  and  a 
claim  to  such  a  several  fishery  by  an  individual  can  now  only 
be  made  on  the  strength  of  a  grant  from  the  Crown  prior 
to  the  reign  of  Henry  11.,  or  by  prescription  («).  This  pub- 
lic right  of  fishing  extends  only  so  far  as  the  tide  flows  and 
reflows  {f)  :  nor  docs  the  fact  of  a  river  being  navigable  give 


(/)  Jil.ind  V.    Lipseombe,    (1854)    3 

C.  L.  R.  201  ;  3  W.  R.  57. 

(»w)    Wdibcr  V.  Lee,  (1882)  9  Q.   P. 

D.  315;  61  L.  J.  Q.  B.  485. 

(m)  Soo  Jfickfiam  v.  JJairkrr,  and 
Etcart  V.  Graham,  sup. 

(o)    JJ'ehbfr  V.  Ler,  sup. 

(p)  Hale,  Do  jure  maris,  <■.  4  ; 
Mdlrolmnonv.  O'Dta,  (18G2)  10  H.  L. 
C.  593  ;  9  Jur.  N.  S.  1135;  Jhistoio 
V.  Cormican,  (1878)  3  A.  C.  641. 

{q)  Mayor  of  Carlislr  v.  Graham, 
(1869)  L.  R.  4  Kx.  3G1  ;  38  L.  J. 
Ex.  226. 

(r)  9  Hen.  3,  c.  10. 

(\)  Hale,  c.  5  ;   Co.  2  Inst.  30  ; 


Malcolnuon  v.  O" Dfa,  (1862)  10  H.  L. 
C.  593,  618;  Ifol/ordv.  George,  (1868) 
L.  R.  3  Q.  B.  039  ;  37  L.  J.  Q.  B. 
185  ;  Edgar  v.  Comir.rs.  of  Fithfries, 
(1871)  23  L.  T.  732  ;  .VW//  v.  Duke  of 
Devonshire,  (1882)  8  A.  C.  135;  31 
■\V.  R.  622.  If  a  several  ripht  of 
fishery  which  existed  before  ifagna 
Charta  revert  to  tlie  Crown,  it  may 
even  now  be  granted  by  the  Crown  ; 
ib.  at  p.  180;  Duke  of  Xurthumber- 
laud  V,  Houghton,  (1870)  L.  R.  5  Ex. 
127;  39  L.  J.  Ex.  66;  Tighe  v. 
Siunott,  (1897)  1  Ir.  R.  140. 

{t    Hudson  V.  Mrliea,  (1863)  4  B. 
&  S.  685  ;  33  L.  J.  M.  C.  05. 
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Cli«p.  VIII.    the  public  iinv  right  of  tishiiig  ulx»vo  the  flow  of  the  tide  (m)  ; 

— —    nor  ctin  tho  right  bo  lUKjuirod  by  the  public  by  immomorial 

usngo  or  otherwise  (r),  though  evitlonco  of  user  by  the  public 
M  of  riglit  is  udniissiblo  as  ovidenoe  to  defeat  a  claim  to  a 
several  fishery  (//). 


Fuhorr  ia 
Vfttrn. 

fiahrry. 


Fnatahcij. 


Common  of 
Raherj. 


The  right  of  fishing  in  non-tidal  waters  may  exist  in  any 
of  the  following  forms : — 

(1)  A  ^ertral  finhery  is  a  right  to  fish  in  a  particular  place 

to  the  exclusion  of  others  (z),  and  '\&  jninid  facie  vested 
in  the  o>\'ner  of  the  alveus  {a).  But  it  may  bo 
acquired  by  a  stranger  either  by  grant,  or  prescrip- 
tion, to  the  exclusion  of  the  owner  of  the  soil  {b). 

(2)  A  frcr  fixhery  is  a  right  to  fish  in  a  particular  place, 

but  not  to  the  exclusion  of  others  (r),  ond  may  be 
claimed  either  in  gross,  or  as  appurtenant  to 
land('/). 

(3)  Common  of  finhcrij  diflers  little,  if  at  all,  from  a  free 


(k)  IJargrtart*  t.  Duitianu,  (1875) 
L.  R.  10  Q.  B.  at  p.  685;  44  L.  J. 
M.  C.  178;  AIiu$(tf  V.  liurch,  (187C)  35 
L.  T.  486;  J'earce  v.  ScoUher,  (1882) 
9  Q.  B.  D.  162;  46  L.  T.  342; 
Smith  T.  Andrnri,  1891,  2  Ch.  678; 
65L.  T.  175. 

[r)  Murphy  v.  Ryan,  (1868;  2  I.  R. 
C.  L.  143;   Smith  V.  AtidrnrM,  iiip. 

(y)  Smith  V.  Andrac*,  »up. 

(r)  Co.  Litt.  122  a,  Harg.  nolo 
181  ;  MaUohtuon  r.  O' Dra,  (1862)  10 
H.  L.  C.  593.  619  ;  Hanhunj  v. 
JntkimM,  1901,  2  Ch.  401,  411;  70 
L.  J.  Ch.  730. 

(«)  Wfhart  T.  nyltie,  (1863)  1 
Maoq.  389;  A.-G.  t.  Emmtr$on, 
1891.  A.  C.  649;  65  L.  T.  561. 

(*)  Co.  Litt.  122  a,  Harp,  note  181  : 
Shep.  T.  97  ;  HflUrHt.  Bailo/,  ISJO) 
13  Q.  B.  426;  18  L.  J.  Q.  B.  109; 
Fttznerald  v.  Ftrhank.  1807,  2  Ch.  96  ; 
66  L.  J.  Ch.  529.  When  a  wrcral 
fiahcry  ia  claimed  bj  a  stranger,  it 


must,  it  seems,  be  claimed  either  in 
g^rosa  or  as  appurtenant  to  a  manor, 
and  not  a.<*  appurtenant  to  land 
merely;  RoyerM  v.  AlUn,  (1808)  1 
Camp,  at  p.  312  ;  Edgar  v.  Commri.  of 
Ffhrriff,  (1871)  23  L.  T.  737,  per 
Willes,  J.  If  claimed  in  gross,  it  is 
not  within  the  Prcivription  Act  ; 
ShutlUtcorth  V.  Le  Flfimnp,  (1865)  19 
< '.  B.  N.  S.  687 ;  34  L.  J.  C.  P.  309. 
^\^lether  a  right  of  way  can  be  ap- 
purtenant to  a  right  of  fixhing,  and 
no  whether  one  incorporeal  heredita- 
ment can  be  nppurt<nant  to  another, 
see  llanbunj  v.  Jmkinn,  1901,  2  Ch. 
401  ;  70  L  J.  Ch.  730.  As  between 
les«<>r  and  le«*ee,  roc  Jonrs  v.  Dariet, 
'1902,  80  L.  T.  447. 

',r)  Co.  Litt.  »up.  ;   Afiiholmi>on   v, 
O'Dra,  (1862)  10  H.  L.  C.  693.  619. 

(d)  Edgar  v.  Commrt.  of  Fi»herie$, 
(1871,   23  L.  T.  732,  737;   Rogn-M  y. 
^//rw,  (1 808)  1  Camp,  at  p.  312;  Hay 
T.  Bridget,  (1795;  R.  L.  k  3.  390. 
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fishery  (e).     It   consists  of  a  right  to  fish  in  the  Ch*p.  vill. 

"      t               ^             •                                     '11                               t  Stft.  6. 

water  of  anuth«r,  in  common  with  the   owner  of  


the  soil,  and  it  may  be  with  others  {/).  Like  otlier 
common  rights,  it  may  be  either  appurtenant  or  in 
gross  (ff),  and  is  in  each  case  subject  to  the  incidents 
of  the  class  to  which  it  belongs.  Thus  a  common  of 
fishery  appurtenant  may  be  claimr-^l  by  grant  or 
prescription  as  appurtenant  to  a  tenement  (//).  But 
it  may  be  scjiarated  from  the  tenement  to  which  it 
was  originally  appurtenant  (/'),  ami  then  bceomL-s  a 
common  of  fishery  in  gross.  Such  a  right  of  ti.-liery 
has  no  relation  to  land,  and  must  be  claimed  by 
grant  or  prescription  (A). 

The  grant  of  '*  weirs  "  creates  not  only  a  separate  fishery.  Grant*  of 
but  also  passes  the  soil  of  the  river  over  which  there  is  a  right  their  opera- 
to  construct  weirs  (/).  And  a  grant  of  a  several  fishery  b}' 
the  owner  of  the  soil  will  pass  the  soil  also,  in  the  absence  of 
evidence  of  a  conti-ary  intention  (m).  By  a  grant  of  a  free 
fi'<h('nj  no  right  in  the  soil  will  pass  to  the  grantee  ;  nor  will  the 
grantor  be  excluded  from  the  right  to  fish  (//).  The  grant  of 
a  *'  fishery,"  eo  nomine,  will  apparently  pass  the  largest  right 
the  grantor  has  to  give  (o).  So,  too,  a  reservation  of  right  and 
privilege  of  fishing,  where  the  grantor  is  at  the  date  of  the 


(r)  Co.    Litt.    122  a,    Ilarg.    note  {i)  Ltniel  v.  Hanlcp,  (1669)  Z  Keh. 

-181  ;  "Woolrych  on  Waters,  123.  66  ;   Ilai/e»  v.  Bridget,  (1795)  R.  L.  & 

(/)  Benetlv.  Coslar,  (ISlSj  8 Taun.  S,  390. 

187 ;  2  J.  B.  Moore,  83.  (A)  Co.  Litt.  122  a. 

(p)  It  has  been  sometimes  said  to  (/)  Hanbury  v-Jntkint,  1901,  2Ch. 

be   appendant   also.      But  in  t-trict-  401  ;  70  L.  J.  Ch.  730. 

ness  it  is  verj- doubtful  whether  any  (wi)    A.-G.    v.     EmmrrtoH,     1891, 

common   can   bo  appendant,    except  A.  C.  649 ;    65  L.  T.  564  ;    Hanbuty 

that  of  pasture,  which  is  created  by  v.  Jenkiui,  1901,  2  Ch.  401,  411  :   70 

legal    implication    and    is   of    com-  L.    J.    Ch.    730  ;     and    cases    there 

mon  right  for  the  benefit  of  agricul-  cited. 

turc  ;  7<<-;i«r// V. /ffffv,  (1740;  Willes,  (n)  Jiloomfield  v.    Johntton,   (1868) 

at  p.  231 ;  Elton  on  Common-s  14.  8  I.  R.  C.  L.  68. 

{h)  Sacfirrrrell  Y.  Purtrr,  (1635)  Sir  (o)   AUermfn  of  London  v.  Hatting, 

W.  Jones,  396  ;  Cro.  Car.  482  ;  (our-  1657)  2  Sid.  S.    The  use  i.f  the  word 

lam  V.  Slack,  {\^V1)  16  Ea.  108  ;  Edgar  "several  "  is  not  necessary  to  create 

V.    Conimrt.   of   Etsheritf,    (1871)    23  a  several  fitihcry ;  Iliinbtiry  r.  JmiiMf, 

L.  T.  737.  tup. 
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\iii.    grant  |K>5.soi;5«'«l  of  a  solo  fisliory,  will  roscrvo  to  tho  grantor 
ail  •'xclui^ivo  right  of  fishery  (/>). 


h  whcry  m 
iuiaiul  Ukcii. 


Riirbt  to  dig 
OtMll,  kc. 


Right  of  sole 
paaturnfrp  or 
other  prutita 
«i  prrndre  in 
grow; 


In  sjimil  inlaiul  Inkts  niul  pools  of  whiih  the  soil  is  vostetl 
iti  oiu'  cominou  <»\vnt'r,  the  right  <>f  fishery  is  also  his  exclu- 
aively.  IJut  with  n-giinl  to  large  inland  lakes,  which  aro 
iKivigttble,  but  not  ti«lal,  ami  which  are  not  wholly  situated  in 
any  one  manor,  it  seems  very  doubtful  how  far  the  rule  of 
ownership  atl  nmiiinn  fi/iini  aqiKv  ajiplies  (y).  But  the  Crown 
has  no  right  to  tho  soil  of  such  lakes ;  and  there  can  therefore 
be  no  public  right  of  fishing  therein  (;•). 

A  right  to  dig  coal  or  other  minerals  on  another  man's 
land  is  a  right  to  o  profit  a  j>rni(tir,  and,  if  reasonable  and 
certain,  may  bo  claimed  by  prescription  (s)  ;  though  not  in 
gent-ral  by  custom  (/)  :  in  tho  case  of  a  copyhold  or  cus- 
tomary tenant  claiming  in  respect  of  the  waste  of  the  manor 
of  which  he  is  a  tenant,  he  must  claim  by  custom  ;  but  if  he 
claims  in  respect  of  another  manor  it  must  be  by  jtrescrip- 
tion  (")  ;  but  a  claim  to  tlig  and  carry  away  the  soil  from 
another's  land,  without  stint  or  limit,  is  unreasonable,  and 
cannot  be  established  by  prescription  or  custom  (x) . 


Tho  right  to  the  solr  and  act 
land  or  other  profit  a  ptriuh- 

{p)  Lord  I'aijtt  T.  ilxUet,  (1781)  3 
Doug.  43. 

(7)  Hloomjteld  v.  Joftntton,  (1868)  8 
I.  R.  C.  L.  G8  ;  Briiloxc  v.  Cormican, 
(1878)  3  A.  C.  641  ;  and  hoc  Rr-j.  v. 
Burrow,  (1KC9)  34  J.  P.  63  ;  I'rry  v. 
Thornton,  (1889)  -23  L.  R.  Ir.  402. 

(r)  Bloomjifld  v.  Johntton,  »iip.  / 
Br%»to\r  T.  Cormicnn,  lup.  ;  and  see 
iltrkUlhtcaitt  V.  Vtncnit,  (1892)  C7 
L.  T.  225  ;  69  tb.  57,  a  cnne  rcloting  to 
tho  Norfolk  Broads ;  and  an  to  tho 
prcrog^tiral  rights  of  the  Crown 
OTor  non-tidal  watorn,  see  Deromhire 
[Duke  of)  V.  ratlinton,  (1887)  20 
Q.  B.  D.  263 ;  67  L.  J.  Q.  B.  189. 

(.)  I'addofk  V.  fnrrftter,  (1842)  3 
Man.  &  G.  903;  11  L.  J.  C.  P.  107; 


•rra/  herbage  and  pasturage  of 
c  in  gross  is  not  within   tho 

Wilkinson  v.  Proud,  (1843)  II  M.  & 
W.  33;  12  L.  J.  Ex.  227. 

(0  A.-G.  V.  Mathi,u,  (1868)  4  K. 
&  J.  679,  691;  27  L.J.  Ch.  761. 

(m)  Conttable  v.  Ntehohon,  (1863) 
14  C.  B.  N.  S.  230  ;  and  see  Bain- 
bridge,  6th  c<l.  p.  173. 

(x)  CInyton  v.  Corhij,  (1843)  5  Q.  B. 
416;  14  L.  J.  Q.  B.  3G4  :  A.-G.  v. 
Mathian,  (1858)  4  K.  &  J.  579  ;  27 
L.  J.  Cb.  761.  As  to  stone  being  a 
"  mineml,"  see  JJarviU  v.  Jioprr, 
il8.W)  3  Dr.  294  ;  24  L.  J.  Ch.  779; 
and  Bell  v.  JftUon,  (1866)  1  Ch.  303  ; 
(1865)  2  Dr.  &  S.  3^6;  and  cases 
cit«d  in  judgments.  See,  too,  as  to 
what  is  included  in  the  term 
"minerals,"  tup.  p.  125. 
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Act  (y)  ;  but  the  right  to  take,  alouy  icith  otherx,  any  of  the   Chap.  VI il. 

produce  of  land,  e.g.,  grass,  turves,  or  trees — or  of  the  soil 

itself,  c.(j.,  sand,  clay  or  stones — is  a  riglit  of  profit  a  prewiir, 
which  within  reasonable  limits  may  be  claimed  by  prescrip- 
tion (s).     The  riffht  to  enter  and  draw  water  from  a  natural  of  drawing 

,  I.       •  I         water; 

spring  is,  however,  an  easement,  and  not  a  proht  u  pniulie ; 

running  water  being  no  part   of  tlio  soil,  nor  the  produce  of 

the  soil  id).     There  is  no  common  law  right  in  the  public  to  of  gathering 

.  uea-woed. 

enter  on  the  seashore  for  the  purpose  of  gathering  sea- 
weed {h)  ;  and  thougli  sea-weed  lying  ungathered  on  the 
shore  is  not  the  subject  of  larceny  (r),  yet  an  action  for  trover 
by  the  owner  of  the  foreshore  will  lie  for  it  (rf) . 


The  periods  respectively  for  which  a  vendor,  in  order  to  Period  for 

...  winch  po68es- 

show  a  title  under  the  Act,  must  prove  unmten-upted  enjoy-  sion  miwt  be 
ment,  are  as  follows  :  twenty  years  in  the  case  of  liglits ;  f^^dcncTof 
forty  years  in  the  case  of  ways,  waters,  watercourses,  and  tiUe.^ 
other  easements  (except  lights)  ;  and  sixty  years  in  the  ease 
of  rights  of  common  and  other  profits  «  prendre ;  but,  in  the 
second  class  of  cases,  where  the  subject-matter  of  the  ease- 
ment has,  during  the  period  of  enjoyment,  been  held  for  life, 
or  for  any  term  exceeding  three  years,  the  reversioner  (e), 
notwithstanding  the  expiration   of   the  forty  years,   has   a 
period  of  three  years  from  the  determination  of  the  particular 


ill)  See  Wekomf  v.  Upton,  (1839  6 
M.  &  W.  398,  403;  (1840)  6  M.  & 
W.  636,  542;  Shuttlncorth  v.  Lr 
Fleming,  (18G5)  19  C.  B.  N.  S.  G87  ; 
34  L.  J.  C.  P.  309. 

(z)  See  Goodman  v.  Salfash  Corjui., 
(1882)  7  A.  C.  633  ;  52  L.  J.  Q.  B. 
193;  Tilhuryv.  Silva,  (1890)  45  Ch. 
D.  98,  107;  63  L.  T.  141. 

(a)  Sacf  V.  Ward,  (1855)  4  E.  &  B. 
702;  24  L.  J.  Q.  B.  153;  and  sec 
Lungariiiu  v.  .Va»i>/f//rf,(1897)  1  Ir.  R. 
420,  when  a  presumption  of  deilica- 
tion  was  raised  in  favour  of  the 
public  ;  Mactiaijhtin  v.  Daxrd,  (1903) 
2lr.  R.  731. 

[h)  Howe  V.  Stnicfll,  (1833^  Ale.  i 

1).      vol .  I. 


Nap.  348;  JIaird  v.  Forliitte,  (1861) 
4  Macq.  127  ;  •')  L.  T.  2;  JlfaUy  v. 
Tfionif,  (1»70)  I.  R.  4  C.  L.  495; 
Hamilton  v.  A.-G.,  (1880)  5  L.  R.  Ir. 
555. 

(f)  Ji.  V.  Clinton,  (1869)  I.  K.  4 
C.  L.  6. 

(d)  Brew  V.  Earen,  (1877)  I.  R.  H 
C.  L.  198. 

{r)  I.e.,  any  person  entitled  to  any 
reversion  expectant  on  the  detenni- 
nation  of  a  terra  for  life  or  years ; 
8.  8.  "  Reversion  "  means  rermion 
strictly,  and  must  not  be  confounded 
with  remaimirr  ;  Sijinont  v.  leaker, 
(lSS5j  15  Q.  B.  D.  629;  51  L.  J. 
Q.  B.  4S0. 
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Ch«p  VIII.  c-ituto  ill  whirh  to  rmxsi  tho  claim  {/)  ;  so  tliat  unU>a9  (m 
.^—1—1^  can  soldom  bo  tho  caso)  tlio  vcinlor  enn  sliow  tho  tith>  to  tho 
Inud  ur  water,  ho  cannot,  by  ovich-nco  of  onj«tyinont,  mako  a 
g«MHl  title  to  the  eaaeniout  (g)  :  and  as  roganli  i\\o  pHmd  facie 
title  whioh  is  gained  bv  a  thirty  or  twenty  years'  possession 
under  fts.  1  and  2  of  tlio  Act,  the  time  during  whi«h  there 
may  have  Ix'-'U  any  disability,  or  a  subsisting  life  estate,  is 
altogether  excluded  by  s.  7.  liut  as  respects  tho  easement 
of  light,  tho  Statute  contains  no  reservation  of  the  rights  of 
tlie  reversioner  {!»). 

fjijojinrnt  In  all  tho  abovo  cases  (except  that  of  a  claim  to  light  (i")), 

!il!^u*iuur.  the  enjoyment  must  liiivo  bfcn  unintorruptfd  (/.),  *' as  of 
rfn^ht*"'^'"  r'g^^t  "  (/)  ;  and  must  liuvo  been  subsisting  within,  at  most, 
i\  year  before  the  commencement  of  tho  action  in  which  it  is 
relied  on  (/w)  :  the  claim  therefore  may  bo  defeated  by  show- 
ing that  for  tho  whole  or  a  part  of  tlio  period  relied  on  tho 
enj<iymcnt  was  by  parol  licence,  or  was  exercised  by  stealth, 
or  without  the  knowledge  of  tho  parties  interested  in  opposing 
the  claim  («),  or  was  only  exercised  at  long  intervals  for  a 
particular  purpose  (o),  or  on  sufTerance  (  ;>),  or  that  tho  party 

(/)  S.   8.      Soo    Fitlk   V.    Skinntr,  Ex.  371;    Tdbtny  v.  .SiVea,  (1800)  45 

(1852)  18  Q.  B.  6G8  ;  22  L.  J.  Q.  B.  Ch.  D.  98  ;  63  L.  T.  HI. 

27  ;    Kilgour    v.    Gaddet,    (1903)    89  («)  Sec  Bright  v.  Walker,  (1834)  I 

L.  T.  444  :  and  60C  Laird  v.  Jirif/gii,  C.  M.  &  R.  at  p.  219 ;  3  L.  J.  N.  8. 

(1881)  19  Ch.  D.  22,  33;  45  L.  T.  Ex.  2.50;  Jir/l/rv.  i^rotrw,  (1836)  4  A. 

238  ;  per  JcMel,  M.  R.  k  E.  369  ;  5  L.  J.  N.  8.  Q.  B.  1 19  ; 

(y)  Briyhl  V.    Walker,  (1834)   I  C.  Partridge  v.  Scott,  (1838)  3  M.  k  W. 

M.  Sc  R.  at  p.  219  :  3  L.  J.  N.  8.  220  ;   Wiifhip  v,  I[ud*f>fth,  (1854)  10 

Ex.  2.50.  Ex.  5  ;  23  L.  J.  Ex.  268  ;   Tomutf  v. 

;,    .^.0  •!/;'.  p.  401.  ;rrt//i«,  (lS9G;40Sol.  J.  408;  6'ff»Y/M*r 

(',   .\ji  to  which  SCO  «(//>.  pp.  398  rt  v.  Ifodgsuu*  liretrcrir^,   1903,   A.  C. 

«^7.  229  ;  72  L.  J.  Cli.  6.58.     As  to  the 

(*)  Onley  r.  Gardiner,  (1838)  4  M.  right.s  of  roviTwioncrs,  ceo  Ifeggan  t. 

&  W.  .500  ;   1  II.  &  II.  381.  McDonald,  (1878;  2  L.   R.    Ir.   660; 

i/)  8«.>c  nff%tf.n  V.    WraU,  (1856)  5  Laird  y.  Briggn,  (1881)  19  Ch.  D.  22  ; 

E.  t  B.  986  ;  25  L.  J.  Q.  B.  115  ;  45  L.  T.  238, 

A't/^'Mr  V.  C«k/«/«,  1904,  1  K.B.  4.57;  (o)    Jfollint   t.    Vrrncy,    (1884)    13 

73  L.  J.  K.  B.  233.  Q.  B.  D.  304  ;  63  L.  J.  Q.  B.  430  ; 

(»i)  See  rarkcr  v.  ililchrll,  (1810)  Cr(iikfv.LcrelofnatfcldCha$e,{\%96) 

1 1  A.  4  E.  788  :  9  L.  J.  N.  3.  Q.  B.  12  T.  L.  R.  383. 

194  ;  Flight  v.  Thomoji.  (1841^  8  C.  &  [p)   Tone  v.  Prmton,  (1883)  24  Ch. 

F.  231  :    3  P.   &  D.  412;    lA,wt   x.  D.  739;   63  L.  J.  Ch.  60;  Barry  v. 
Carpfntcr,  (18-51)  6  Ex.  826  ;  20  L.  J.  /x»rry,  (1877)  11  I.  R.  C.  L.  483. 
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exercising  it  was  luuiscll,  Juriug  all  or  any  part  of  such   Cha^^\'lir. 

period,  entitled  to  the  possession  of  the  proiK?ity  sought  to  he  '■ — 

affected  (q).  Except  in  the  case  of  a  right  to  light  an  case- 
ment to  he  claimed  hy  prescription  iuu>t  ho  annexed  to  the 
fee  simple  in  the  land ;  hence  different  lessees  holding  under 
the  same  landlord  cannot  acquire  prfscriptive  rights  against 
one  another  (/j,  for  in  that  case  the  tenant  would  ho  acquiring 
an  easement  against  his  landlord  (rr)  ;  hut  whether  a  tenant 
can  acquire  for  his  landlord  an  casement  hy  user  over  land 
in  the  occupation  of  a  tenant  under  another  landlord  apjtears 
open -to  douht  (.s),  though  the  question  has  heen  decided  in  the 
affirmative  in  an  Irish  case  (/),  where  it  was  also  held  that  it 
could  he  so  acquired  even  hefore  the  period  of  three  years  men- 
tioned in  8.  8  of  the  Act  had  exinred.  In  cases  fulling  under 
88.  1,  4  and  7  of  the  Act,  an  enjoyment,  as  of  right,  may  he 
proved  hy  showing  enjoyment  for  several  periods,  amounting 
together  to  the  statutory  time ;  and  that,  during  the  entire 
intervals  hetweon  such  periods,  and  hetween  the  last  of  them 
and  the  action  (if  such  interval  intervened),  the  estate  sought 
to  he  affected  was  in  the  hands  of  a  tenant  for  life  or  for 
years  exceeding  three  years  (u). 

By  inteiTuption  is  meant  an  adverse  ohstruction,  and  not  a  ^*''J]^PjJ'^" 
more  discontinuance  of  user  {x)  ;  hut  the  question,  whether 
a  discontinuance  was  voluutary  or  otherwise,  is  one  for  a 
jury  (y) ;  and  though  interruptions  for  less  than  a  year  will 

{q)   Onhy  V.  Gardiner,  (1838)  4  M.  391 ;  50  L.  J.  Cb.  78^. 

&  W.  500  ;  8  L.  J.  Ex.  102  ;  Clii/t^i  (r)  Kilgour  v.  Gaddrt,  1904,  1  K.  13. 

*v.  Corby,  (1842)  2  Q.  B.  813  ;   Clay  v.  457  ;  73  L.  J.  K.  B.  233. 

Thackrah,  (1839)  9  C.  &  T.  47  ;  2  M.  (n)  S.  C;  Outnim  v.  Maudt,  (1881) 

&  Rob.  244  ;  Battishill  v.  Reed,  (1850)  17  Ch.  D.  391,  404  ;  50  L.  J.  Ch.  783. 

18  C.  B.  096;  25  L.  J.  C.  P.  290;  (')  Kiliionr\-.(iaddf^,sup.&if.\&b. 

llarhulge  v.    Warnick,   (1849)   3  Ex.  (0  H^gi^*   v.  .McDonald,   (187^*)    2 

552 ;  18  L.  J.  Ex.  245 ;  James  v.  Plant,  L.  R.  Ir.  500. 

(1836)  4  A.  i:  E.  at  p.  701  ;  Himper  v.  («)  Clayton  v.  Corby,  (1842)  2  Q.  B. 

Foley,  (1862)  2  J.  &  H.  555 ;  5  L.  T.  813  ;  Pye  v.  Mum/ord,  (1848)  1 1  Q.  1?. 

669  ;  Damper  v.  Jiamett,  1901,  2  Cli.  6CG ;   17  L.  J.  Q.  B.  138. 

350  ;  70  L.  J.  Ch.  657.     An  to  tlio  (j)   Carr  v.   Foster,   (1812)  3  Q.  B. 

non-extinguinhnicnt  of  a  necc^^9ary  581  ;    6    Jur.   837  ;    and   (h«  A',    v. 

casement    by    unity    of    Ruisin,    boo  Charley,   (1848)    12    Q.    B.   615;    12 

Fheysey  v.  Vicary,  (18J7)  16  M.  &  W.  L.  T.  (O.  S.)  371  ;  Ladyman  v.  Grave, 

484;   8  L.  T.  (O.  S.)  451.     Coinpiiro  (1871)  6Ch.  763  ;  25L.T.62;  Smith 

on    this    point    Ladyman    v.    Grave,  v.  Zfajrer,  1900,  2  Ch.  138 ;  69  L.  J. 

(1S71)  6  Ch.  763;  25L.  T.  52;  and  Ch.  437. 

Outrnm   v.   Maude,  (1S81)    17  Ch.   D.  (y)  Carry.  Fi^lrr,  .«;.. 
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4-50  THF  AnSTRACT. 

iTuip.  VIII.    not  in  tlii'mselvos  prevent  the  operation  of  tlie  Statute,  yet 

'. they  have  a  material  hearing  ui>on  the  (luestion  whetlier  the 

enjoyment  has,  in  fact,  hecn  "as  of  right  "  (c) ;  and  an 
interruption  by  a  stranger  is  within  the  Act  (//).  So  that,  as 
between  vendor  and  purchaser,  it  would  seem  to  be  necessary 
to  give  cN-idcnce  of  (so  near  as  may  be)  continuous  user  (/>). 
In  tlie  case  of  light  or  air,  payment  of  rent  for  the  easement 
is  not  an  "  interruption  "  {r).  Under  s.  4,  which  provides 
tliat  no  act  shall  be  deemed  an  interruption,  unless  submitted 
to  or  acquiesced  in  for  one  year,  a  party  who  has  iminter- 
ruptedly  enjoyed  or  used  the  easement  or  right  fur  any 
period  exceeding  one  year  short  of  the  term  which  would  bo 
sufficient  to  confer  a  statutory  title,  can,  upon  being  disturbed 
in  his  enjoyment  or  user  at  any  time  within  the  last  year  of 
the  statutory  term,  claim  the  benefit  of  the  Statute  ((/),  but 
the  Court  will  not  interfere  by  injunction  to  protect  such 
right  before  the  full  period  has  elapsed  (<•). 

Title  under  By  ss.  2  and  24  of  the  Keal  Property  Limitation  Act, 

Limiution»°  l^'^'^j  the  time  within  which  proceedings  could  be  commenced 
for  the  recovery  of  any  lan(l{/),  or  rent,  was  restricted 
to  a  period  of  twenty  years,  or,  in  case  of  continuous  (f/) 
disabilities  (/*),  forty  years  from  the  time  at  which  the  right 
to  proceed  for  the  recovery  of  such  land  or  rent  first  accrued 
to  the  plaintiff,  or  the  person  tlirough  whom  he  claimed  (<). 

(r)  IJaton  v.  Suamca   Water   Iforks  {(I)  Fhyht  v.  T/ioma-i,  (1841)  8  C.& 

Co.,  (1851)  17  Q.  B.  2C7,  274;   20  F.  231 ;  3  P.  i  D.  442. 

L.  J.  Q.  B.  482,  a  fluctuating  intor-  (r)  liridetcell  Hoop.  v.  Ward,  (1893) 

niption  caused  by  packing  ca«CH  piled  02   L.   J.   Ch.   270;   68  L.  T.   212; 

up  wa.H  held  not  Hufficient  to  prevent  JlalUmra  (Lord)  v.  Comiitn.  of  Seicert, 

the  statute  operating  in  favour  of  n  ISO^t,  2  Ch,  708  :  65  L.  J.  Ch.  81. 

right  to  light ;  Pittland  v.  Lingham,  (/)  Or  title  deeds. 

<1889;  41  C]».  D.  208  ;  CO  L.  T.  433.  0/)  fJoodall    v.    fykerratl,   (1856)  3 

(a)  D«ti4»  V.    Wtlltamt,    (1851)    10  Dr.  210  ;  24  L.  J.  Ch.  323  ;  Murray 

Q.  B.  640 ;  20  L.  J.  Q.  B.  338.  t.  Watkxtu,  (1890)  02  L.  T.  790. 

(A)  Sco  Lotrt  V.  CarpenUr,  (1851)  0  (A    See  h».  10—19;  Darby  &  Bog. 

Ex.  826 ;  20  L.  J.  Ex.  374  :  Jlolltiu  2nd  c-d.  pt.  v.  c.  xv. 

T.  Vrnuy,  (1884)  13  Q.  B.  D.  304  ;  (i)  Sees.  1  ;   and  Doe  v.  Edmonds, 

63  L.  J.  Q.  B.  430.  (1840)   6   M.   &  W.   295;    Maydalen 

(<•)  riMUreri*  Co.  T.  Parish  Clerks'  JIo$p.    v.    KiwtU,    (1879)    4    A.   C. 

Co.,  (1851)  20  L.  J.  Ex.  362,  304  ;  6  324  ;    48  L.  J.  Ch.  579  ;    Mn,/tr  of 

^x.  630;  hnd  »ce  Gardner  r.  Jfodf/tori^t  Jirif/hton  v.    Giutrdiaia   of  BrightbH, 

Brtxrrrtj,  1903,  A.  C.  229  ;  72  L.  J.  (1880;  5  C.  P.  D.  368;  49  L.  J.  C.  P. 

Ch.  658,  648  ;    ^a^>Jh  v.    We$i,  1893,  2  Q.  B. 
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These  limits  of  time  Lavo  been  reduced  to  twelve  and  thii-ty    Chap.  viri. 
years   respectively  Ly   tlio   Pical   Property   Limitation  Act, t^l-1 — 


1874,  wliich  camo  into  operation  on  the  1st  Jan.,  1870,  and 
witli  wliicli  tlio  earlit-r  Act,  except  .so  far  as  its  provisions  are 
expressly  repealed,  is  to  be  read  and  construed  (J).  The  old 
doctrine  of  non-adverse  possession  is  done  away  with  by  the 
earlier  Act  (/.•). 

The  word  "land"  by  s.  1  of  the  earlier  Act  includes  all  •'IW"— iu 
corporeal  horeditaraonts,  and  also  tithes   fexoept  tithes  be-  within  tho 
longing  to  a  spiritual  or  eloemosjTiary  corporation  sole),  and 
any  share  or  interest  therein  (/) . 

The  word  "  rent  "  by  the  same  section  includes  heriot-s,  and  "  R^nt"— its 
all  services  and  suits  for  which  a  distress  may  be  made ;  and  withia  tho 
all  annuities  (/«),  and  periodical  sums  of  money  charged  upon  ""  ^^' 
or  payable  out  of  any  land  (except  moduses  or  compositions 
belonging  to  a  spiritual  or  eleemosynary  corporation  sole). 
The  term  has  been  held  to  include  quit-rents,  whether  arising 
out  of  freehold  (»)  or  copyhold  land  (o),  a  rent-charge  (;;), 
tithe  rent-charge  (q),  and  a  yearly  sum  payable  under  the 
Land  Tax    lledemption  Act,    18()2,   s.    123,    in   respect   of 
redeemed  land  tax  (r) ;  but  not  rent  reserved  on  a  demise  as 
between  tenant  and  reversioner  («).     So,  heriots  payable  at 
imcertain  intervals,  and  rent  payable  at  greater  intervals  than 

19;  62  L.  J.  Q.  B.  532  ;  7?.-  Far!  of  EsdaiU,    (1888)    13  A.    C.    613  ;    58 

Levonn  S.  E.,  1S9G,  2  Ch.  o70  ;    65  L.  J.  Ch.  299. 

L.  J.  Ch.  810.  (w)  I),-  Beauvoif  v.  Oicen,  (1850)  6 

{j)  S.  9.  Ex.   166,  176;    19  L.  J.  Ex.    177: 

{k)  Xepcau  V.  Doe,  (1837)  2  M.  &  ^-'^''^   <^^'>^«'^'-   v.    Hall,    (1851)    17 

W.  894  ;    7  L.  J.  N.  S.  Ex.  335  ;   2  ^•'^-  ^^-  ^'^  ^-^• 

Sm.  L.  C.  nth  ed.  558.  (">  "^'"'"'"  ^"-  ^'"'^  "f  ^orrxngto, 

1893,  2  Ch.  497 ;  62  L.  J.  Ch.  571. 

(/)  As  to  tho  statutory  meaning  of  (^)  j^„fg    y^    Withert,    (1896)    74 

the  word  "land"  in  Acts  of  Parlia-  j^   T.  572, 

ment    pa-^sed    after    1850,    hoc    tlio  {q)  Irish  Land  CommUsionx.  Grant, 

Intorprotation  Act,  1889,  s.  3  ;    and  (1884)   10  A.  C.  14;    62  L.  T.  228; 

as  to  tithes,  sup.  p.  395.  ^^^  p   ^Ol, 

(wi)  Rf    Xiigenrs    Tr.,    (1887)    19  (r)  Sirug  v.    Cook;  1902,   1   K.  B. 

L.  R.  Ir.  140.     This  includes  tithes  682  ;  71  L.  J.  K.  B.  446. 

on   houses  in   tho   City   of   London  («)  Grant  v.  Ellis,   (1841)  9  M.  & 

under  37  Ilcn.  8,  c.   12;    P.if/ne  v.  AV.  113;   11  L.J.  Ex.228. 
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VIII.    t^^ 

tl! 


nvot  uf  the 
•otiun. 


SftvtuK  in 
('«JK>  uf  ili<u 
•bilitr,  &c. 


not  likely  to  Impponl,  do  not  fall  within 

Ion  f/V 


IsMio  of  tho  \\y\i  i><r  ori;^inntinp  punimons,  and  not  son-ioe, 
i.-*  tho  commonct-nicnt  of  the  action  for  the  imrposes  of  tho 
Acts  (m)  ;  and  an  amended  writ  dates  for  this  puri)080  from 
tho  issue  of  the  original  writ  {x) :  but  unneccssiiry  delay  in 
instituting  or  prosecuting  the  proceedings  nioy  disentitle  tho 
plaintiff  to  the  ossistanco  of  the  Court  (//).  Tho  appointment 
of  a  receiver  prevents  time  from  running  in  favour  of  (s),  but 
not  as  against  {n),  a  stranger  to  the  suit. 

The  Real  Property  Liniitotion  Act,  1874,  contains  a  saving 
clause  in  case  of  disability  arising  from  infancy,  coverture, 
idioti-y,  lunacy,  or  impoundnoss  of  mind  (/>)  ;  in  any  of  whi^h 
cases  an  action  may  be  brought  at  any  time  within  six  years 
next  after  tho  time  at  which  the  person,  to  whom  the  right 
to  bring  tho  action  shall  have  fii-st  accrued,  shall  have  ceased 
to  bo  under  such  di-^ability,  or  shall  have  died.  This  daiise 
applies  where  there  is  a  succession  of  disabilities  without 
break;  thus  (^),  whero  A.,  being  an  infant  when  her  title 
occrued  in  18'3'3,  married  during  minority  and  continued 
under  coverture  until  she  and  her  husband  brought  theii* 
oction  in  ISTU,  it  was  held  that  tho  action  was  maintainable. 
No  action  is  to  bo  brought  where  a  person  has  been  subject  to 
any  of  these  disabilities,  except  within  thirty  years  after  the 


{1}  Lord  Zoiithe  v.  Dulbinc,  (1876) 
L.  R.  10  Ex.  172:  41  L.  J.  Ex. 
109. 

(m)  See  Ami.  Tr..  R.  S.  C.  1HS3, 
O.  II.  r.  1. 

(j-)  Soc  Ann.  Pr.,  R.  S.  C.  1883, 
O.  VIII.  IT.  1,  2. 

(y»  Sio  Darby  &  Bcw.  2nd  ed.  263 
—266. 

(.•)  JTnxoH  V.  Tuv,  (1842;  3  D.  i 
War.  104,  123  ;  lintU  v.  Loni 
AhiH^doH,  (1H17;  3  Mor.  at  p.  567; 
/VwM'V  V.  Todd,  (1878;  26  W.  R.  502. 
See  and  conHider  Be  Gretnf'4  Ettatr, 
(1884)  13  L.  R.  Ir.  461. 


(a)  JfanistoH  v.  Liiigiian,  (1842;  2 
D.  &  War.  20'). 

(A)  S.  3.  Thin  section  docs  not 
apply  a.s  l>etwecn  mortgagor  and 
mortgagee;  Kitmnan  v.  Jtoiue,  (1881) 
17  Ch.  D.  104  ;  60  L.  J.  Ch.  486  ; 
For*tfr  V.  ratlersoii,  (1881)  17  Ch.  D. 
132  ;  60  L.  J.  Ch.  603  ;  as  to  cover- 
ture, see  now   M.  W.  V.  Act,    1882, 

B.  1  (2). 

(f)  Jiorrourt  v.  Ellison,  (1871)  L.  R. 
6  E.X.  12S;  40  L.  J.  Ex.  131;  cf. 
Lambert  v.  Broune,    (1871)   5   I.   R. 

C.  L.    218  ;     and    see    Murray   v. 
Watkint,  (1890)  62  L.  T.  796. 
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riglit  of  action  first  accrued  (d) ;  and  no  time  beyond  this   Chap.  ^^II, 
maximum  limit  is  allowed  for  a  successii^n  of  disaLilities  (e).     _! — 


Sect.  3  of  the  Act  of  1833  fixes  the  time  at  which,  iu  R>j?l't  when 

.  •r>'i  ii  .1  1111  1  1  1  df<.-im.-d  to 

certam  epecifaed  cases,  tlie  right  shall  be  deemed  to  have  hu\e  ac< ruol 
accrued:  these  cases,  however,  are  put  merely  by  way  of  ^°^*1'^'" 
illustration,  and  not  with  the  view  of  limiting  the  operation 
of  s.  2  {/).  The  general  principle  is,  that  when  a  person  has  GtuenU  rule. 
been  in  possession  or  receipt  of  the  profits  of  the  land,  or  in 
receipt  of  rent,  the  right  accrued  at  the  time  when  he  ceased 
to  hold  such  possession  or  receive  such  profits  or  rent  (fj )  ; 
while  in  the  case  of  a  person  who  lias  never  had  such 
possession  or  receipt,  the  right  accrued  at  the  time  when  he- 
first  became  entitled  (whether  by  descent,  alienation,  falling 
in  of  a  remainder  or  reversion,  forfeiture,  de^'ise  (//)  or  other- 
wise) to  enter  into  such  possession  or  receipt ;  but  to  enable 
another  to  set  up  the  Statute  as  a  bar  to  the  person  so  entitlt-d, 
there  must  be  both  absence  of  actual  possession  by  the  person 
who  has  the  right  and  actual  possession  by  another  (/).  Tlie 
possession  of  an  agent  is  the  possession  of  his  principal ;  so 
that  a  principal  was  held  to  have  acquiretl  a  possessory  title 
to  an  estate,  by  receinug  the  rents  of  it  for  twenty  year.s 
tlirough  his  agent,  even  as  against  the  agent  who  was  in  fact 
himself  the  rightful  owner  (/)•;  and  on  the  same  principle 
where  an  agent  i;>  in  receipt  of  the  rents  as  an  agent,  tiiuf 
will  not  run  against  his  principal,  though  in  fact  he  never 
received  anything  from  the  agent  (/).     A  mortgagee  may.  Aa-aiubt 

mortgagee. 

(d)   S.    5;    HouiimU    v.    Bunmiig,       /.W.//*-,  (1901)  1  Ir.  R.  Ch.  1  ;  and  w-o 
1902,  1  Ch,  512 ;  71  L.  .7.  Ch.  259.  iuf.  p.  445,  n.  {b\ 

(<•)  S.  18  of  the  Act  of  1833.  (^)  ^oo  Jamesv.  SaKrr,  (1837)  4  S.'. 

1G8,  180;  6  L.J.  C.  P.  171. 
(/)  See  Jaiiut  v.   {faltrr,  (183C)   2  ,  .    t      ,         i-        ,  j    j 

Bmg.  N.  C.  605  ;  4  Sc.  168.  ^^\  ^  ^,^,,^  ^,3^3^  ^3  ^  ^   .J.  ^^ 

{(/)  Cf.  Otffn  V.  D,-  Ji,a>noir,  (1847)  L.  J.  P.  C.  4. 
If.  M.  &  W.  r)t7.  As  to  dispo8s.ssiou  (k)    If'Uliains  v.  Fott,  (1871)  12  Eij. 

and    discontinuaneo     of     possetudoQ  149  ;  40  L.  J.  Ch.  775. 
under  H.;},bie  Darby  A:  Bos.  pt.  V. 0.3,  (/)    Smith    v,    Bemtftt,     (1874)    30 

2nd  ed.  and  «m^.  p.  436;  and  LittU-  L.  T.  100;   Lyell  v.  Kmntdy,  (18S9) 

dale  V.  Liverpool  ColUge,    1900,  1   Ch.  14   A.    C.    437;    McAuUff0  v.    FtU- 

19  ;   69  L.  J.  Ch.  87;  Re   Vrmon't  iwtoni,  (1890)26  L.  R.  Ir.  29. 
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Quip.  VIII.    hnwovor,  rcoovor   tho    mortgaged    land  at    any   time  within 
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twelve  years  after  tlu«  last  payment  of  [triiKipal  or  interest, 
notwithstanding  twelve  years  or  upwar«ls  may  have  elapsed 
sine©  his  right  to  enter  acerued  under  tho  mortgage  deed  (w) : 
and  thi-s  thougli  a  valid  title  to  tho  land  may,  under  the 
Statute,  have  been  acquired  by  a  stranger  as  against  tho 
mortgagor  («) :  and  a  purchaser  from  a  mortgagee  under  a 
]>ower  of  wdo  in  tho  mortgage  deed,  or  from  the  mortgagee 
and  mortgagor,  is  also,  it  appears,  witliin  tho  saving  (o)  ;  but 
not  a  mortgagor  who  pays  oif  his  mortgage  (;>).  Where  the 
mortgage  deed  contains  no  provision  for  quiet  enjojrment  by 
the  mortgagor  until  default,  tho  mortgagee  upon  the  execution 
of  the  deed  has  an  immediate  right  of  entry,  and  ejectment 
must  }yo  brought  within  twelve  years  after  its  date,  in  default 
of  any  payment  by  tlie  mortgagor  (7).  It  seems  that  a 
mortgagee's  pri/nu  /an'r  absolute  title  by  twelve  3'ears'  posses- 
hion  is  not  defeated  by  tlie  mere  fact  of  his  having  kept 
aconints  of  the  rents  which  he  has  received,  or  by  his  having 
otherwise  treated  himself  as  if  he  were  onl^-  mortgagee  (r). 
Time  does  not  run  against  the  grantee  of  an  annuity  charged 
on  land,  imtil  the  first  right  to  distrain  for  it  accrues  («). 

Affainst  ad-         As  against  an  administrator,  time  runs  from  the  death  of 

nunutrator.       ^,  ,  1  ,      ,  ,    . 

the  person  whose  chattels   ho   claims   to  administer  (0-     If 

(m)  Real  Troporty  Limitation  Act,  {</)  Doe  v.  lAghtfoot,  (1841)  8  M.  & 

1837,  a-s  amen<lc<l  by  h.  9  of  tho  Real  "W.  o53  ;  11  L.  J.  Ex.  161. 

Troperty      Limitation     Act,     1874.  (r)  Baler  v.  If'etton,  (1846)  14  Si. 

Under  a  foreclosure  decree,  the  rifrht  42G  ;  9  Jur.  98  ;  Re  AlUon,  (1879)  1 1 

to  bring^  an  action  for  poHWM«ion  ac-  Ch.  D.   284  ;    40  L.    T.   234  ;    8ug, 

cruea  as  from  the  date  of  tho  decree :  R.  P.  1 1 7. 

P'lghY.  N^.ith,  (IHS2)  7  A.  C.  235:  (.)    SearU  v.    Coif,   (1841)    1    Y    & 

61  L.  J.  Q.  B.  307.  C.  C.  C.  36. 

(«)  />o^  V.  }:yre,   (1851)   17  Q.  B.  (r,  Real  Property  Limitation  Act, 

.3rt6:    Ford  T.  ^j,rr,  (1863,    2  N.  R.  1833,    s.    6.     Seo   Jfolland  v.    dark, 

366;  32  L.  J.  Ex.  209  :  Ludbrook  r.  L.,  (1842)  1  Y.  &  C.  C.  C.  151,  170  ;  R» 

1901,  2  K.  B.  96  ;  70  L.  J.  K.  B.  652.  iniliom*,  (1886)   34  Ch.  D.  568';   66 

Jo)  J>o^  V.  Ma*»r,j,  M8.-.1)  17  Q.  B.  L.  J.  Ch.  123  ;  and  see  Re  ScoU  and 

373;    20  L.  J.   Q.   B.  434;    Lot   t.  Alrarrz,  189.'),  1  Ch,  596;  2  Ch.  605  • 

WMarn*,  (1836)  6  A.  &  E.  291,  297  :  64  L.  J.  Ch.  376.  821  ;  and  thi«  al«i 

6  L.  J.  K.  B.  231 .  eecm.s  to  bo  the  caxc  m  regards  realty 

(p)   Thornton   v.    France,     1897,    2  vested    in    an    administrat/jr    under 

Q.  B.  143:  66  L.  J.  Q.  B.  705.  L.  T.  Act,  1897,  see  ss.  1  (i;,  2  (2).  ^ 
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a  will  contains  no  appointment  of  an  executor  or  if  the  oxe-    Chap.  vill. 

...  Sect.  G. 

eutor  renounces,  a  legatee  under  it  whose  legacy  is  charged   

on  land  must,  it  is  conceived,  obtain  the  appoiutm«'nt  of  an 
administrator  witliin  twelve  years  from  the  deatli  of  the  tes- 
tator, or  else  be  barred  of  his  right  to  recover  the  legacy  (»). 

Time  does  not  begin  to  run  against  a  remainderman,  until  ^^'J^J^  j. 
his  right  to  possession  accrues  (r)  ;  but  as  against  his  right  man. 
to  recover  damages  from  a  tenant  for  life  who  has  committed 
a  tortious    act,    r.//.,    who   has    wrongfully  cut  timber,  the 
Statute  runs  as  from  the  date  of  such  act  (y). 

In  the  case  of  an  express  trust,  i.e.,  not  arising  merely  out  J°  ^^^[^^ 
of  the  acts  of  the  parties  by  implication  of  liiw(:),buta 
trust  created  in  expressed  terms,  whetlier  written  or  verbal,  and 
of  which  a  person  is  in  terms  nominated  to  be  the  trustee  (r/), 
the  right  of  action  against  the  trustee  does  not  accrue  under 
8.  2'J  of  the  Act  of  18.'}:3  until  a  conveyance  has  been  made  to 
a  purchaser  for  valuable  consideration  ;  and  then  only  as 
against  such  purchaser  and  persons  claiming  under  him  (A). 
And  whore  a  person  assumes  with  or  without  consent  to 
act  in  a  fiduciary  relation  with  regard  to  trust  property,  or 
knowingly  assists  a  nominated  trustee  in  a  fraudideut  or  dis- 
honest disposition  of  the  trust  property,  he  becomes  construc- 

(m)  Real  Property  Limitation  Act,  W.  N.  213  ;   11  T.  L.  R.  86. 
1874,  8.  8  ;  see  7)"y/tf  v.  Folfi/,  (1903)  (-/)  Swv  v.  Athtreli,  1893,  2  Q.  B. 

•1  Ir.   R.  9 '),  where  the  statute  was  390  ;  69  L.  T.  585. 
held  to  run  in  favour  of  an  executor  (A)  S.  25.     .i.-G.  v.  Flint,  (1844) 

de  ton  tort  against  a  person  taking  4  Ha.  147  ;  Pftre  v.  P.,  (1852)  1  Dr. 

out  administration  to  the  deceased.  at  p.  397 ;  21  L.  T.  (0.  S.)  136  ;  and 

(x)    I>if.     p.    452  ;      Thompson    v.  see  as  to  express  trusts,  Suiter  v.  Ci- 

Simpson,   (1841)   1    D.   i  War.    459,  rfl«/ji;rA,  (1838)  1  D.&  Wal.  668  ;  2?M»v.<f 

489  ;   (1846)  2  J.  &  L.  110.  v.  Robinson,  (1839)  ib.  688  ;  Knight  v. 

(y)  Sfoffram    v.    Knight,    (1867)    3  Botcgn;   (1858)   2   D.   &  J.  421  ;  27 

Eq.  398 ;  2  Cli.  628  ;   Iligginbotham  L.   J.   Ch.   620 ;  Bullock  v.  Dounrs, 

T.  Hawkins,  (1872)   7  Ch."  G76 :    41  (1860)  9  H.  L.  C.  I  ;  3  L.  T.  194; 

L.  J.Ch.  828;  Dashtroodv.  M<igitiac,  Kugent    v.   X.,  (1885)    15  L.  R.    Ir. 

1891,  3  Ch.  306  ;  GO  L.  J.  Ch.  809.  321  ;  Patrick  v.    Simpson,   (1S89)   24 

(j)  Sands  to    Thompson,   (1883)   22  Q.   B.   D.  128;  59   L.   J.   Q.   B.   7  ; 

Ch.  D.  G14,   per  Frj-.  J.  ;  62  L.  J.  Jic  Lacy,  1899,  2  Ch.  149  :  68  L.  J. 

Ch.    406;    rnc<-    v.    rhilli/'^,    (1894)  Ch.  488  ;  and  see  i«/.  p.  443. 


n«  TlIK  AUSTh'AfT. 

Chap  Via.    ii\.ly,  ami   will   bo   treated   by  th''    (  "uri    as,   nn   express 
LJ tnistw  (/•). 

In  order  to  bring  a  vaso  witliin  tho  section  tho  nlntion  of 

trustee  nnd  cestui  qui'  frusl  must  bo  clearly  const  it  utfd  {d) ;  it  is 

not  necessary  tbat  tho  word  *'  tnist  "  should  bo  employed  (<•), 

but  sufficient  if  there  was  an  intention  between  tho  parties  to 

create  tho  relationship  (/)  ;  and  whether  sudi  intention  has 

been  expressc«l  is  a  qtiestion  to  l>e  decided  on  tho  circum- 

I'lMlir  Judi-     stances  of  each  particular  case  (tj).     V>y  virtue  of  the  Judica- 

onture  Act, 

1873.  ture   Act,  ]H73,  s.  25    (2),  tho  20th  section   of  tho   Real 

Property  Limitation  Act,  1833,  i.s  extended  equally  to  per- 
sonalty and  realty  (//). 

R««I  Property       Tenders.  lU  of  the  Heal  l*r(.i>erty  Limitation  Act,  1874, 

Limitntion  .  .  . 

Act,  isTi.  an  express  tnist  no  longer  prevents  tmie  from  runnmg 
against  proceedings  to  recover  an}'  sum  of  money  or  legacy 
ehargcd  u]K»n  or  payable  out  of  any  land  or  rent  and  secured 
by  such  trust  (/>. 

Tni-t'^'  Act,         Bv  F.  8  of  the  Tru>ttt'  Act,  l^s8,  in  actions  or  proceedings 

1888  *  .  . 

commenced  after  tho  Ist  Jan.,  1890,  the  rights  and  privileges 
conferred  by  any  statute  of  limitations  are  to  be  enjo^-ed  by 
a  person  being  a  trustee  or  person  claiming  through  him  to 
the  same  extent  as  they  would  have  been  onjojod  if  ho  had 
not  been  a  tnistee  or  person  claiming  through  him,  except 

[r-j  .s..,/,-  \.  Afhirtil,  tup. ;  and  fco  \J)Rochf/oucauldx.Loustead,\%^', 

Re  Gallard,  1S97.  2  Q.  B.  8 ;  CO  L.  J.  1  Ch.  196,  208  ;  66  L.  J.  Ch.  H. 

Q.  B.   484;  Re  Luzon,   1900,    2  Cli.  (.")  Edward*  v.    Warden,    (1876)    1 

661  :  69L.  J.  Ch.  GOO;  J/'.ircZ/r  v.  A.    C.    281;    45    L.    J.    Ch.     713; 

Oaughran,  (1903)  I  Ir.  R.  106;  Xoith  Thompucn  v.  Kaiticocd,  (1877)  2  A.  C. 

Amrrtcan  Land  Co.  ▼.  Wntkim,  1904,  21o  ;    Cunningham  v.   Foot,    (1878)   3 

I  Ch.  242,  250 ;  1901,  2  Ch.  233.  A.  C.  974  ;  3S  L.  T.  889 ;  Laickin* 

{dj   Late  V.  llii.jtc(U,  (1843,  4  D.  k  v.  Lord  Pnirhyn,  (1878j  4  A.  C.  51  ; 

War.  398  :    Young  T.  Lord  Walerpark,  48  L.  J.  Ch.  304. 

(1842)  13  Si.  204  ;  (1«46,  10  Jur.   1  ;  (h    Danner  v.  Rm-idge,  (1881)   18 

Burnt  \.  Rohtnion,  uli  mp. ;  and  (»co  Ch.  D.  254,  262  ;  60  L.  J.  Ch.  630. 

YardUy  Y.  Jlollahd,  (1875;  20  Eq.  428  ;  (i)  Rr  Jane  I)atx*,  1S9I,  3  Cli.  1 19  ; 

33L.  T.  301.  65  L.  T.   128;     Rt  Jiarker,  1892,  2 

{f)    fommrt.  o/ Char, table  J/nalwn*  Ch.  401  ;   66  L.  T.  848  ;    JJ'tlliams  V. 

r.    n-ghrantt.  (1845)  2  J.  &  L.    1S2,  V'.,  1900,  1  Ch.  152;   69  L.  J.  Ch. 

197;  //»'«/ T.  ^a/<»«a»i,  (1848)  10  Ir.  77;  and   see  Carnon,   R.    P.   Statii. 

Eq.  R.  360.  pp.  211—213. 
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where  the  claim  is  foundod  on  fraud  or  fraudulent  breach   Chap.  Vlli. 
of  tnist  to  whi<  h  the  trustee  was  party  or  privy,  or  is  to  — - ' 


recover  trust  property  or  the  proceeds  thereof  still  retained 
by  the  trustee  or  previously  received  by  the  tnistee  and 
converted  to  his  use  (/.•). 

A  trust  by  deed  or  will  for  the  pa}'nient  of  debts,  annuities,  ^'^>*'»  ^f 
portions  or  the  like,  is  within  8.  2o  of  the  Act  of  18-'J3  (/)  ;  within  b.  23. 
so,  also,  is  a  direction  to  trustees  to  pay  the  testator's  debts, 
followed  by  a  dense  to  them,  subject  to  the  payment  thereof, 
ujion  trust  for  successive  beneficiaries  {m)  ;  and  an  agent  who 
holds  money  for  his  principal  may  be  a  tru^tee  witliin  the 
section  (ii)  ;  and  a  receiver,  appointed  in  an  action,  has  been 
held  to  be  an  express  trustee  within  the  section  of  moneys 
received  by  him  for  the  persons  entitled  (o)  ;  but  a  charge  f)f  CMea  not 
debts,  even  though  coupled  with  a  direction  to  pay  them,  secUon. 
is  not   un   express  trust,  where  there   is   no   devise   to   the 
executors  ( p)  ;  so,  a  beneficial  devisee  of  realty,  charged  with 
the  payment  of  debts  or  legacies,  is  not  a  trustee  within  the 
section  (7)  :  but  whore  an  express  trust  is  created  with  regard 
to  chargos  upon  land,  it  falls  as  much  within  tlio  saving  of 
the  Statute,  as  if  the  trust  had  applied  to  the  land  itself  (;•)  ; 
BO,  also,  probably,  where  the  land  is  deWsed  upon  trust  for 
sale  with  a  direction  that  the  procci'ds  are  to  be  considered  as 
personal   estate,  and   the   land   remains   unsold,  unless  the 

(-()  See  notes    to   the   bectiou    in  1897,  2  Ch.   -121,  432  ;  66  L.  J.  Cli. 

WoLst.    Conv.     and    S.    L.    Acts ;  737  ;    Xorth  Anitriran   Land  Co.   v. 

Carson,    R.    P.    Stats.    24S  — 2")1  ;  Tf'atkiiit,  1004,   1  Ch,  242;    1904,   2 

and  notes  to  8.  2J  of  Judicature  Act,  Ch.  233. 

1873,  in  the  Annual  Tractice.  {0)  Seagram    v.    Tuck,    (1881)     18 

(/)  Lillon   V.    CruU,-,    (1840,    3  Ir.  Ch.  D.  290  ;  50  L.  J.  Ch.  672. 

Eq.  R.  70;  You»g  v.  Lord  H'atcrpark,  (p)  Dickimon  v.  TeasdaU,  (18C2,  1 

(1S42)  13  Si.  204  ;   10  Jur.   1  ;  Ilunt  D.  J.  k  S.  trl ;  32  L.  J.  Ch.  37  ;  and 

V.  Jlttcman,  (1848)  10  Ir.  Kij.  K.  3G0  ;  cjiscs  there  cited  ;  31  Bcav.  ."ill. 

Francis  v.  Grover,  (1846)  5  lla.   39;  (y)  J'roiid  v.   P.,   (18C3)   32  Beav. 

15  L.  J.  Ch.  99  ;  Ditndas  v.  Blake,  234  ;  32  L.  J.  Ch.  125  ;  and  Bee  Jae- 

(1849)  11  Ir.  Eq.  R.  138.  quet  v.  J.,  (1859)  27   Beav.   332;   7 

(wi)  Hunt  V.  Batnuan,  »up.  W.  R.  543.     As  to  an  executor  con- 

(m)  Burdick   t.  Garrard,    (1870)   5  Ktituting    hinuelf    a    tru8tco    for  a 

Ch.  233  ;  39  L.  J.  Cli.  309  ;   Grag  v.  pecuniary  log^atce,  see  Tyson  v.  Jack- 

Bateman,  (1372)  21  W.  R.  137  ;   Lake  son,  (1861)  30  Beav.  384. 

V.  Bell,  (1886)  34  Ch.  D.  402  ;  66  L.  J.  (»)   Burroirrs  v.   Gore,  (1858)  6  IT. 

Ch.   307  ;  and  see  I'riciid  v.  Young,  L.  C.  907,  961  ;  6  W.  R.  099. 
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Ch«p.  VIII.  parties  iutercstod  havo  elrotcd  to  take  tlio  property  as  real 
-  - — ~ —  estate  (*)  ;  ami  a  solicitor  is  not  a  tnisteo  for  liis  client  so  as 
to  oomo  within  tho  seition  {m)  :  nor  is  a  mortgagee  for  the 
mortgagor,  except  in  respect  of  tho  surplus  moneys  upon  a 
8ale(/).  Where  tho  assignee  of  a  bankrupt  took  for  his 
own  l>enefit  a  conveyance  from  tho  trustee  of  a  will  of  tho 
U'gal  estate  in  property  to  which  tho  bankrupt  was  equitably 
cntitldl,  it  was  held  that  ho  to<^k  it  upon  an  express  trust ; 
r/r.,  that  dc(lare«l  by  the  will :  and  that  tho  Statute  afforded 
no  defence  to  a  suit  for  tho  recover}'  of  tho  estate,  and  the 
mesno  profits  (»/).  A  purchaser's  liability  for  unpaid  pur- 
chase-money, under  the  ordinary  vendor's  lien,  is  not  an 
express  trust  (r)  ;  nor  is  a  mortgage  under  tho  form  of  a 
trust  for  sale  (//). 


Th*  tectum 
onlv  app'.im 


Fraud. 


But  tlie  nile  timt  a  tru-st  is  not  barred  by  length  of  time, 
apj>lics  only  as  between  nxfiii  que  trusf  and  trustee  ;  and  not 
as  between  trustee  and  nsfui  fjiir  trust  on  the  one  side,  and 
strangers  on  tho  other  (r) :  and  tlie  case  of  one  cestui  que  trust 
ousting  liis  co-crstui  que  trust  is  not  witliin  the  section  (a). 

In  cases  of  concealed  (that  is,  of  designed  and  hidden  (/>) ) 


(»)  Mullow  V.  BifTff,  (1874)  18  Etj. 
216;  (187.',)  1  Ch.  D.  385. 

(m)  Wation  V.  Tf'oodnian,  (187.i)  20 
Rj.  721  ;  4.5  L.  J.  Ch.  67;  Sonr  v. 
A»hv,U,  1893,  2  Q.  B.  390  ;  69  L.  T. 
68.5  ;  and  sec  T>o<jh,j  v.  Watson,  (1888) 
39  Ch.  D.  178;  67  L.  J.  Ch.  805; 
Xorth  American  Land  Co.  v.  Watkitm, 
1904,  1  Ch. 242,  249;  1904, 2  Ch. 233, 

(0  Bannrr  v.  lirrrtdge,  (1881)  18 
Ch.  D.  2.54  ;  .50  L.  J.  Ch.  6.30  ;  nnd 
iiftrr  fix  ycant  no  evidence  ih  admiM- 
hihlc  to  prove  that  there  wa«  a  sur- 
plua  :  ih.  ;  and  *cc  Rochrfvucauld  v. 
Jloiiitrad,  \H<r,,  1  Ch.  196;  COL.  J. 
Ch.  74. 

(m)  Sttirgi*  r.  Moru,  (1858)  3  D.  & 
J.  1  ;  (I960,  2D.  F.  4  J.  223. 

(x)  Tofl  T.  SUphenton,  (1851)  1  D. 
M.  k  O.  28. 

(y)  Locking  v.  Parker,  (1872)  8  Ch. 
30;  42  L.  J.   Ch.   257:    Re  Ahton, 


(1879)  11  Ch.  D.  284  ;  40  L.  T.  234  ; 
Chapman  v.  Corpe,  (1879)  27  W.  R. 
781  ;  41  L.  T.  22. 

(z)  See    LtrucHyn    v.    Maekuorth, 
(1740)  Bam.  C.  44.5, 

{a)  Burrought  v.  M'Creight,  (1844) 
1  J,  k  L.  290;  7  Ir.  Eq.  R.  49; 
Li*lrr  V.  ritk/ord,  (186.5)  34  BcaT. 
676;  12  L.  T.  587;  Bolltug  v.  Hobday, 
(1882)  31  W.  R,  9  ;  Knight  v.  liotrgcr, 
(1858)  2  D.  i  J.  4'Jl  ;  En^t  Stonrlioute 
Vrb.  Connrtl  v.  jriUoughhij,  1902,  2 
K.  B.  318,  334  ;  71  L.  J.  K.  B. 
873.  See  a«  to  agents,  A.-G.  v.  Corp. 
of  London,  (1850)  2  M.  k  G.  at  p.  259  ; 
I'J  L.  J.  Ch.  314.  Tho  institution  of 
a  8uit  to  carry  out  tho  truBts  of  a  will, 
of  course  does  not  prescn-o  the  right 
of  tho  disinherited  heir :  Simmonn  r. 
Budall,  '1S51)  1  Si.  X.  S.  115;  15 
Jur.  162. 
(J  TVfrcv.  r.,(1852)lDr,atp.397  : 
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fraud,  time  does  not  begin  to  run  until  tlie  fraud  wa5,  or,  with   Chap.  VIII. 

reasonable   diligence,  might  have  been,  discovered  (c)  :    but  

this  is  not  to  afTect  a  pm-chaser  in  good  failh  for  valuable 
consideration  without  notice  or  suspicion  of  the  fraud.  In 
the  case  of  a  firm,  the  fraud  of  one  member,  if  committed  in 
the  course  of  the  firm's  business  (r/),  prevents  time  from 
running  in  favour  of  his  partners,  though  innocent  of,  and 
deriving  no  benefit  from,  the  fraud  [c). 

Tlie  Act  of  1833  expressly  prondes  against  any  interference  Ruk;*  of 

....         rxjuitv  a*  to 

with  the  rules  which  guide  a  Court  of  Lquity  in  refusnig  ncquit-H^enct.. 
relief,  on  the  ground  of  acquiescence  or  otherwise,  to  any  JrV^"" 
person  whose  right  to  bring  a  suit  may  not  be  barred  by 
virtue  of  the  Act  (/). 

Thouf^h    formerly    doubted     whether    the    Statute     was  CTmritiej 

•^"""D  *'  ,        Within  the 

intended   to   apply   to  charities  on   the  ground   that    prior  A.t-. 


21  L.  T.  (0.  S.)  13G;  Dean  v.  Thxcaite, 
(1855)  21  Bcav.  G21  ;  Chdham  v. 
Hoare,  (1870)  9  Eq.  571  ;  22  L.  T. 
57  ;  Vane  v.  J'.,  (1873)  8  Ch.  383  ; 
42  L.  J.  Ch.  299 ;  WUUs  v.  Eurl 
Houf,  (1880)  50  L.  J.  Ch.  4  ;  43 
L.  T.  375  ;  Jnilis  v.  Earl  Jloice,- 
1893,  2  Ch.  646 ;  62  L.  J.  Ch.  G90  ; 
lie  ifcCallian,  1901,  1  Ch.  113;  70 
L.  J.  Ch.  '206.  Actual  possc-ision  for 
sixty  years,  even  without  tlic  know- 
ledge of  the  owner,  who  during  that 
period  has  discontinued  possession, 
gives  a  title  in  the  absence  of  de- 
signed fraud;  Jiains  v.  liiutoii,  (1880) 
14  Ch.  D.  537;  42  L.  J.  Ch.  G73  ; 
cf.  Trustee  Act,  1888,  s.  8. 

(c)  S.  2G;  Leuitv.  Thomas,  (1843) 
3  Ha.  2G  ;  Denti  v.  Thuaite,  *iip.  ; 
Smith  V.  Acton,  (1858;  26  Beav.  210; 
7  W.  R.  159  ;  Lamauce  v.  Xorrri/s, 
(IS'JO)  15  A.  C.  210;  59  L.  J.  Ch.  681  ; 
jnilia  V.  Etni  Hour,  sup.  ;  lie  AstUy 
and  Ti/ldfolru  Coal  Co.,  (1899)  80  L.T. 
116;  see  GM.h  v.  Gmld,  (1882)  9 
Q.  B.  D.  69;  51  L.  J.  Q.  B.  313; 
under  the  LimiUtion  Act,  1623,  see 
Metropolitan  Lank  v.  Jlriron,  (1880) 
6  Ex.  D.  319;  43  L.  T.  676;  Re 
Fitzrotj    r,,.,    (IS8I)    60    L.  T.    144  ; 


Thomnon  v.   Clanmorri*,  1900,   1   Ch. 
718;  69  L.  J.  Ch.  337. 

{d    JIiKjhm  V.    Ttcisdin,   (1886)   51 
L.  T. 570. 

{e)  Blair  v.  Bromlei/,  (1847)  2  Ph. 
354;  16  L.  J.  Ch.  495;  Moore  r. 
Knight,  1891,  1  Ch.  547  ;  60  L.  J. 
Ch,  271  ;  and  see  Mara  v.  Browne, 
1896,  1  Ch.  199  ;  65  L.  J.  Ch.  225  ; 
'  Beljemann  v.  B.,  1895,  2  Ch.  474  :  64 
L.  J.  Ch.  641 ;  as  to  fraud  consisting 
in  secretly  puiclinsiug  from  a  person 
non  compos,  sec  Lewis  v.  Thomas,  (1843) 
3  Ha.  26  ;  Greensladf  v.  /Aire,  (1855) 
20  Beav.  284  ;  iJur.  N.  S.  294  ;  and 
compare  Manly  v.  Bewickr,  (1857)  3 
K.  k  J.  at  p.  346  ;  29  L.  T.  ,0.  S.) 
276 ;  and  as  to  fraud  by  agent,  British 
Mill.  Co.  V.  Charnirovd  II.  Co.,  (1882) 
18  Q.  B.  D.  714:  51  L.  J.  Q.  B. 
449  ;  Thome  v.  Heard,  1894,  1  Ch. 
599  ;   1895, A.  C.  495. 

(/)  S.  27.  See  Life  A.^m>c.  of 
Scolhnd  V.  Siddal,  (1861)  3  D.  F.  & 
J.  at  pp.  72,  73;  4  L.  T.  311; 
Thompson  v.  Eastwood,  (1877)  2  A.  C. 
215  ;  Blake  v.  Gale,  (1S85;  31  Ch.  D 
19G;  (1886)  32  Ch.  D.  571;  Bum 
Cu.  V.  Osborne,  18y'.>.  A.  C.  8t  p.  363  ; 
68  L.  J.  r.  C.  49. 
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Chap.  VIII.  tliervto  no  lupso  of  time  was  a  bar  to  the  claims  of  a  charity, 
*^^'^'  jt  is  HOW  si'ttlc'l  that  thoy  full  within  tlio  {>onoral  j>rohihition 
cuutjiiucil  in  b.  21  ;  aiul  tlio  ordinary  statutory  bar  cxtondH, 
not  mcrt'ly  to  au  absolute  alienation,  but  also  to  an  improvi- 
dent leaae  of  the  charity  estate  (g).  But  in  order  that  the 
charity  may  be  bound,  there  must  bo  some  i>oi-6on  compotunt 
to  mako  a  ilaim  on  it.s  behalf;  thus,  uhcre  there  is  no 
trustee,  or  none  properly  aitpointed,  or  where  there  are  no 
ascertained  objects  of  the  charity,  the  Statute  will  not 
run  (/<)  :  and  where,  as  is  generally  the  case,  the  charity 
estates  are  held  upon  express  trusts,  they  fall  within  the 
saving  of  s.  25,  "Where  real  estate  was  conveyed  to  trustees 
upon  charitable  trusts  by  a  deed  which  was  void  under  the 
Charitable  Uses  Act,  17'i0,  and  the  trustees  applied  the 
property  in  accordance  with  the  trust  deed,  for  more  than 
twelve  years  it  was  held  that  the  Statute  ran  in  favour  of  the 
trustees  against  a  person  claiming  under  the  grantor,  though 
such  person  was  himself  one  of  the  trustees  (/). 

Entry,  Xo  pcrson  is  to  bo  deemed  to  have  been  in  possession  of 

any  land,  within  the  meaning  of  the  Acts,  by  reason  merely 
of  his  having  made  an  entry  thereon  (/.)  :  but  this  refers  to 
a  merely  formal  entry.  If  A.,  the  owner,  actually  turn  B,, 
the  occupier,  out  of  possession,  this  saves  the  statutory  bar, 
though  A.  retain  possession  for  only  one  hour,  and  B. 
immediately  resume  it  (/),  Where  a  writ  of  ejectment  was 
served  by  the  owner  on  a  tenant  at  will,  and  it  was  then 
verbally  aiTanged  that  the  latter  should  remain  in  the 
occuimtion  of  part  of  the  property  during  his  life,  it  was  held 
that  this  amoimted  to  an  actual  entry  ;  and  that  as  a  new 


0/)  ^.-r;.  V. /VyH/,  (1869)  27Boav.  (0   Churcher  v.  JJorlin,   (1889)  42 

168  :  A.-G.  v.  /Mr<-y,  (1859)  ■»  D,  &  Ch,  312  ;  68  L,  J.  Ch.  686. 

J.    136;    and  occ   MagdaUn   Coll.   r.  {k)  Ss,  10.  11. 

A.-G.,  (18.'>7}  6  II.  L.  C.  189:  M<'9-  (I)  Jiandall  v.  Slnnm,  (1853)  2  E, 

fialm  HoKp.  T.  Knottt,  (1879)  4  A.  C.  &   B,    611  ;    23    L,   J.    Q.    B.   68  ; 

324  :  48  L.  J.  Ch.  679.  JTorttam  v.  Vaudrnbraudc,  (1868)   17 

(A)  Jnfiyrporatfd  Socirty  r.  liichardt,  W.     R.    63  ;     and     cf.     Solltng     v. 

(1841)  1  D.  i  War.  25S  ;    A.-G.  v.  JJroughton,    1893,    A.    C.    656  :     63 

Ferw,  (1842)  2  D.  &  War.  67.  L.  J.  P.  C.  21 . 
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tenancy  was  created,  the  Statute  bcffau  to  nm  from  this  time,   Chap.  Vlll. 

''  Sect.  6. 

and  not  from  the  date  of  the  original  tenancy  (///)  ;  but  an  

entry  by  a  landlord  of  a  tenant  at  will  to  do  repairs  will  not 

set  the  Statute  runniii;j:  afresh  (//). 

By  the  lit'ul  I'ropcrty  Limitation  Act,  1833,  s.  7,  tlie  right  Tt-nan<  y  tit 
of  a  person  entitled  subject  to  a  tenancy  at  will  is  to  be  ^^ 
deemed  to  have  first  accrued,  either  at  the  determination  of 
such  tenancy,  or  at  the  expiration  of  one  year  next  after  the 
commencement  of  such  tenancy,  at  which  time  such  tenancy 
shrtll  be  deemed  to  have  determined  (o)  ;  but  it  provides  that  Mortgagor 

1111        T  lit-  i  1    "°*^  cf»tiii  '/lie 

no  mortgagor  or  ccsfm  que  (rust  shall  be  deemed  to  be  a  tenant  (runt. 
at  will  within  the  meaning  of  this  clause  to  his  mortgagee  or 
trustee ;  the  proviso  seems  applicable  to  cases  of  trusts, 
whether  express  or  implied  {p).  Where  a  pm-chaser  is  let 
into  possession  before  completion,  he  is  prima  facie  a  tenant 
at  will  within  the  section  (q),  and  where  an  intended  lessee  at 
a  peppercorn  rent  entered  and  retained  possession  without 
acknowledgment  of  the  lessor's  title  or  paj-ment  of  rent,  he 
•was  held  to  be  a  er.sfid  que  trust  within  the  proviso  (r).  In 
cases  of  express  trust,  a  cestui  que  trust,  whoso  possession  is 
consistent  with  the  trust,  is,  tor  general  purposes,  tenant  at 
will  to  his  trustee  («) ;  and  the  object  of  the  above  provision 
seems  to  have  been,  to  preserve  the  legal  estate  of  the  trustee, 
which,  under  the  old  law,  was  secured  by  the  necessity  that 
possession  should  be  adverse  in  order  to  take  away  the  right 
of  entry  (/) . 

{in)  Locke  v.  Matthacs,  (18G3)    13  judgment  of  Kay,  L.  J.,  CI   L.  J. 

C.  B.  N.  S.  753  ;   9  Jiir.  N.  S.  874  ;  Q.  B.  42  ;   seo  ftl.>*o  East  Slouehoiw 

Randall  V.  Stctrnn,  {I8b3)  2  v..  &  B.  Urh.     Co.    v.     jnitou^hby,     1902,    2 

641  ;  23  L.  J.  Q.  B.  08.  K.  B.  318,  334  ;  71  L.  J.  K,  B.  873. 

(«)  Xym«  V.  Snailh,  _180-),  I   Q.!?.  ^^^^  ^^^  ^  ^^^.^  ^jg^.,^  ^  jj^^^   ^  ^ 

486  ;  08  L.  J.  Q.  B.  27o.  g^  .   ^^^  ^^  jj^  ^.   ^,,^.^^^^  ^j^^-^  g 

(o)  Day  V.  /).,  (1871)  L.  R.  3  P.  C.  q   jj  g^g  .  jg  j^  j   q  ^  gQ-  .   „-^^,. 

751 :  24  L.  T.  856 ;  Mayor  of  Brighton  j^^^^.  ^.  j^-^,.^.^^.^  (,3^2)  3  F.  Jc  F.  59. 

V.   Guardian!)   of  Brighton,  (1880)   5  ,  ,     ,                ,              „     ^ 

C.P.D.368;49L.J.C.r.648.  {r)I,nnnmond     v.      Sant,     sup.  ; 

(p)  J,run„nondy.  Sant,  (1871)  L.  R.  "''"■'■^"  "'■  -^"'•'■"•"'  '"^• 

6  Q.  B.  763  ;    41   L.  J.  Q.  B.  21  ;  W  See  1  Jann.  Conv.  4th  od.  32  ; 

Sands  to  rhon,p»on,  (1883)  22  Ch.  D.  Siig.  14th  ed.  480. 

614  ;    52  L.  J.  Ch.  40G  ;     U'arrrn  v.  [t]  Garrard  v.  Tack;  (1849)  8  C.  B. 

Murray,    1S9I.  2   Q.   B.  64«  :    nnd  231;    18   L.   .T.   C.    P.    338;    whcro 
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Entry  by 

p&TFDt  on 
•■«tAt«  of 

child  rm. 


11.  Tlu'  eneronilunent  of  n  tenant,  eitlicr  with  ur  without  the 
•  >t'nt  of  hin  hintllord,  ilo«>s  nut  croute  a  tenancy  witliiu  tho 
i-»n,  nnd  time  \n  ill  not  run  under  the  iStatuto  until  the 
dotennination  of  tho  lease  (m).  Where,  however,  the  cestui 
f/iir  tnint  noviT  jjoos  into  tho  actual  |»ors<»nal  occujiancy  of  the 
land,  and  a  stranger  occupies  for  tho  statutory  period,  without 
payment  of  rent,  or  ackjiowlcdgraent  of  title,  ho  thereby 
acquires  a  valid  title  to  tho./Jr  simple  [j)  : — a  doctrine  of  very 
great  practical  importance. 

But  tho  Court  will  presume  that  a  father  entering  on  the 
estates  of  his  infant  children,  enters  as  their  natural  guardian, 
and  not  tortiously,  unless  the  contrary  be  clearly  shown  ;  and 
will  treat  the  case  as  that  of  a  trustee  (y),  oven  after  the 
detennination  of  tho  infancy,  unless  something  is  done  to 
alter  the  charaeter  of  the  possession  iz).  So,  tho  entry  by  an 
uncle  (the  nearest  male  relative)  upon  lands  of  his  infant 
niece,  was  not  considered  to  be  an  entry  by  a  stranger  (a), 
nor  tho  entry  by  guardians  of  a  corporation  {b)  ;  and  persons 
may  occupy  as  guests  of  the  true  owner  so  as  not  to  become 
tenants  at  will  ').     AVhere  tho  money  due  upon  a  mortgage 


ii>cta  in  !>•■*  d.  Jacobs  v.  I'liiHii", 
(1847;  10  Q.  B.  130;  16  L.  J.  Q.  B. 
269,  wero  not  followed ;  and  wio 
Young  v.  Lord  Hatrrpaik,  (1815) 
10  .lur.  1  ;  Cox  r.  Lolman,  (18.V2) 
2  D.  M.  &  G.  at  p.  509  ;  22  L.  J. 
Ch.  427  :  Lord  St.  Leonards'  judp- 
montin  .Sro«  v.  .V.,  (1851)  4  II.  L.  C. 
at  p.  1085;  18  Jur.  755;  Lord 
ilan$/uld  T.  OgU,  (1855)  7  D.  M.  & 
G.  181  ;  5  Jur.  N.  8.  419  ;  Lrummond 
T.  Sant,  (1S71)  L.  R.  6  Q.  B.  7r'3 ; 
41  L.  J.  Q.  B.  21.  Executory  tnist 
held  not  within  the  dcction  :  Steicart 
T.  Manjuii  of  Conyiiyhom,  (1852)  1 
Ir.  rh.  R.  .V14,  553.  Am  to  what 
conduct  amount*  to  an  adniis«<ion  of 
a  dubnisting  tenancy  at  will,  kco  L)oe 
V.  tJiore;  (1847)  10  Q.  B.  486  ; 
Carson.  R.  P.  Sut.M.  138,  139, 

hi)  n'hilmore  V.  Jlumphrim,  (1871) 
L.  R.  7  C.  P.  1  ;  41  L.  J.  C.  P.  43; 
K<ul    StoiithoH$*    I'rh.    Co.    v.    W\l- 


hughbij,  1902,  2  K.  B.  318  ;  71  L.  J. 
K.  B.  873 ;  and  casea  there  cited. 
See  sup.  p.  182. 

(j)  Melting  V.  Leak,  (1855)  16  C.  H. 
652  ;  24  L.  J.  C.  P.  187. 

[y)  nomas  v.  T.,  (1855)  2  K.  &  J. 
79  ;  25  L.  J.  Ch.  159  ;  n'all  v.  Stan- 
tcick;  (1887)  34  Ch.  D.  7G3  ;  66  L.  J. 
Ch.  301  ;  Jie  llobbs,  (1888)  36  Ch.  D. 
553  ;  57  L.  J.  Cli.  184. 

(.-)  T%nker  r.  liodtrtU,  (1893)  69 
L.  T.  691  ;  and  nee  McCormack  v. 
CourUuy,  (1895)  2  I.  R.  97. 

(a)  Pftly  V.  JJaJieomb,  (1863)  4  Oiff. 
390;  9  Jur.N.  S.  1120;  aff.(1865)  11 
Jur.  N.  S.  52  ;  34  L.  J.  Ch.  233  ;  but 
Tunicr,  L.  J.,  docliued  to  cxprcM 
any  opinion. 

'')  Urighton  v.  Brighton  Guar- 
dtans,  (1880)  6  C.  P.  D.  368 ;  49 
L.  J.  C.  P.  648.  ^ 

(«•)   reaknt  V.  F.,  (1895)  2  I.  R.  359. 
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has  been  paid  off,  but  the  legal  estate  has  not  been  recon-   Cliap.  vni. 

Sect.  6. 

veyeJ  to  the  mortgagor,  a  tenancy  at  will  is  created  between  

mortgagee     and     mortgagor,     and     time     begins    to    run 
accordingly  (d). 

The  right  of  a  person  entitled  subject  to  a  tenancy  from  Tenancy  from 
year  to  year  or  other  period,  without  any  lease  in  writing  (« ) ,  ^ 
is  to  be  deemed  to  have  accrued  at  the  end  of  the  first  year 
or  other  period,  or  last  receipt  of  rent,  which  shall  last 
happen  (J^.  Kent,  liowever  small,  paid  as  rent  (rj),  reserved 
and  received,  is  sullicient  to  create  the  legal  relation  of  a 
tenancy  from  year  to  year  (A).  The  performance  of  a  service 
for  wliich  distress  might  have  been  made,  c.(j.,  sweeping  the 
ehurth  and  tolling  the  bell,  amounts  to  payment  of  rent 
within  the  meaning  of  this  section  (/"),  and  the  payment  to  a 
person  who  originally  received  the  rent  as  agent  is  pa}Tnent 
of  rent  until  the  person  receiving  can  bo  shown  not  to  be 
receiving  in  the  capacity  of  agent,  and  an  unascertained 
owner  can  ratify  the  receipt  of  an  agent  within  a  reasonable 
time  after  his  o^NTiership  being  ascertained  (k). 

The  acknowledgment   in  ^^Titing  of   title,   given   to   the  Right  of 
person  entitled  or  his  agent  by  the  person  in  tlie  actual  pes-  \,y  acknow- 
session  or  receipt  of  the  profits  of  the  land  or  receipt  of  the  ^i'Jjf™*^°*° 

(rf)  Sands  to   nompion,   (1883)  22  (y)  A.-G.  v,  Strphmt,  (1855)   0  D. 

Ch.  D.  GU  ;  52  L.  J.  Ch.  406.    As  M.  &  G.  at  p.  146. 

to  what  amounts  to  a  determination  (h)  ifagdalett     Hosp,      x.     Knottt, 

of  a  tenancy  at  will,   see    Turner  v.  (1879)    4   A.    C.  324;    48  L.  J.  Ch. 

Doe,  (1842)  9  31.  i  "\V.  G43  ;  11  L.  J.  579  ;   and  as  to  evidence  of  payment 

Ex.    453;    Doe   v.    CarUr,    (1847)    9  see  Do*  v.   Beckett,  (1843)  4    Q.   V>. 

Q.  B.  863  ;  lUndall  v.  Stevens,  (1853)  601  ;  12  L.  J.  Q.  B.  236. 

2  E.  &  B.  641  ;  23  L.  J.  Q.  B.  68;  (i)  Dae  v.  lUnham,  (1845)   7  Q.  B. 

Lijnes  V.  Snaith,  1899,  1   Q.  B.  486  ;  976  ;   14  L.  J.  Q.  B.  343 ;  as  to  «.  8 

68  L.  J.  Q.  B.  275  ;  Jarmau  v.  Hale,  being  retrospective,  see  i)o*  v.  5Mm»i<T, 

1899,  1    Q.  B.  094  ;   68   L.  J.  Q.  B.  (1845)  14  M.  Jt  "W.  39  ;  14  L.  J.  Ex. 

681.  337.     Aa  to  the  provi.-«ion9  of  8.  9, 

[e)  "NMiich  must  be  an  instrument  wliero  the  lease  Li  in  writing,  see  inf. 

passinjf  an  interest.     Doe  v.   Gotcer,  p.  453. 

(1851)  17  Q.  B.  589;  but  see  Darby  &  k)  I.yell    v.     Kennedy,    (1689)     14 

Boa.  2nd  ed.  361—2.                       '  A.  C.  437 ;   69  L.  J.  Q.  B.  268  ;  JK# 

(/)  Real  Property  Limitation  Act,  JMbi,    (1887)    36    Ch.    1).    553;    67 

1833,  a.8;  8<.>e/-.vW/v.  AVHHrt/y,  (1889)  L.    J.  Ch.    184;    McAuUf*  v.    Fxtz- 

11  A.  C.  437  ;  59  L.  J.  Q.  B.  268.  $imont,  (1890)  26  L.  R.  Ir.  29. 
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n^nt,  is  wjuivalont  to  such  |.()ss.s>i.in  or  rooeipt  ])y  tlio  person 
so  ontitli'tl  [i),  ami  tinn"  is  lonstuiitly  running  from  the  Inst 
ntknowle<lgnient  (m).  In  Buntiuy  v.  Sargent  (>j),  Sir  Georgo 
Jessel  boM  that  where  rent  had  not  been  paid  for  twenty 
years,  nnd  si»me  arn-ars  were  jmid  subsequently  i\&  sueli, 
within  five  years  of  action  brought,  the  phiintiff's  right  waij 
not  barred.  Tliis  decision  it  is  conceived  cannot  bo  reconciled 
v{\{\i  Re  Alixou  (o)  and  Sanders  y.  Sandem  {p),  and  subsequent 
coses. 


ffuffi  -ii-iit 
»rknowli<dff- 
tncnt  under 
a.  H. 


"WTictlier  a  ])articidar  writing  amounts  to  a  sufficient 
aiknowh'dgment  of  title  within  s.  14,  is  a  question  for  the 
Coux-t,  and  not  for  a  jury  to  decide  (q) :  an  acknowledgment 
may  of  course  bo  made  out  from  letters  (r).  If  contained  in 
a  deed,  it  speaks  not  from  its  date,  but  from  the  time  of 
execution  (x).  An  answer  in  a  Chancery  suit,  tliough  made 
under  a^mpulsion,  is  a  sufficient  acknowledgment  (/).  In 
one  case  (m),  a  question  seems  to  have  been  raised  whether  an 


(/)  S.  14. 

(»M)  JiurroughM  v.  M'Creight,  (184J) 
1  J.  i  L.  290,  304  ;  7  Ir.  luj.  R. 
49.     See  Darby  k  Bos.  2nd  cd.  p.  38. 

(m)  (1879)  13  C\x.  D.  330;  49  L.J. 
Cb.  109. 

(o)  (1879)  11  Ch.  D.  284  ;  27  W.  II. 
389,  637. 

fp)  (1881)  19Cb.D.  373;  51  L.  J. 
Ch.  276  ;  and  see  inf.  p.  458. 

iq)  Dof  V.  Edmond*,  (1840)  G  M.  & 
W.  295;  Morrfll  v.  Frith,  (1838)  3 
M.  &W.  402;  2Jur.  619;  SidireH  y. 
if<iM>H,  (1857)  3  Jur.  N.  S.  G49;  20 
L.  J.  Ex.  407. 

(r)  Incorporated  Soe.  v.  Iticharda, 
(1841)  1  D.  &  War.  at  p.  290;  Fumdon 
T.  Clogg,  (1842)  10  M.  &  W.  :)72  ;  L.rd 
St.  John  V.  Itow/hton,  (lft3S)  9  Si. 
2K»:  7  L.  J.  N.  S.  Cb.  208.  As 
to  wbat  parr>l  evidence  of  acknow- 
loflgrment  in  admimible,  nee  Darbj  Jc 
Boh.  2nd  cd.  pp.  381,  382  ;  and  cf. 
McGuffie  v.  Burlngh,  (1898)  78  L.  T. 
264. 

(«)  Jaynt  T.  nugh<t,  (1854)  10  Ex. 


430;    24  L.  J.  Kx.    115;    Lficin  v. 
Thoma*,  (1843)  3  Ila.  at  p.  34. 

(/)  Goode  V.  Job,  ( 1 859)  5  Jur.  N.  S. 
145;  28  L.  J.  Q.  B.  1;  Moodie  v. 
Jlannistrr,  (1859)  6  Jur.  N.  S.  402; 
7  W.  R.  27S  ;  and  soe  &a  to  what  in 
a  Kuflicient  acknowledgment,  cases 
oitod  above,  and  Trulock  v.  Itobry, 
(ISJl)  12  Si.  402  ;  6  Jur.  1101  ; 
lloll'itid  V.  Clark,  (1841)  1  Y.  & 
C.  C.  C.  151  ;  Catclry  v.  Furnell, 
(1851)  12  C.  B.  291  ;  20  L.  J.  C.  P. 
197  ;  Smith  V.  Thornt,  (1862)  18 
Q.  B.  134  :  21  L.  J.  Q.  B.  199; 
Chdxemorf  v.  Turner,  (1875)  L.  R.  10 
Q.  B.  500;  Quince;/  v.  Sharpe,  (1876) 
1  Ex.  D.  72  ;  45  L.  J.  Ex.  347; 
.Skeet  V.  Lindsay,  (1877)  2  Ex.  D, 
314;  46  L.  J.  Ex.  249;  Grren  r. 
Jfumphreyi,  (1884)  20  Ch.  D.  474; 
53  L.  J.  Cb.  625  ;  Ingram  v.  Little, 
(1883;  1  C.  &  E.  186  ;  Letiee  of  Corp. 
r/lJublm  V.  Judge,  (1847)  11  Ir.  L.  R. 
8 ;  Ilobion  v.  Burn*,  (1849)  13  Ir.  L.  R 
286. 

(m)  rhillipMn  T.   GMon,   (1871)   6 
Ch.  428  ;  40  L.  J.  Ch.  406.  "^ 
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inscription  on  a  stone  let  into  a  wall,  stating  hy  whom  it  was   Chap.  Viir. 
Luilt  and  to  whom  it  Lelonged,  was  or  waa  not  an  aeknow-  - 
k'dgmeut  within  the  Act ;  hut  the  Court  of  Appeal  held  that 
while  the  inscription  remained  on  the  wall  no  question  of  the 
Statute,  or  of  adverse  possession,  could  properly  arise. 

Under  this  section  (r),the  acknowledgment  must  be  signed  By  whom  the 
oy  the  paity  in  possession  ;  and  the  signature  of  an  agent  is  meat  muht  i» 
not  sufheient  (y),  as  in  the  cases  provided  for  hy  ss.  40  and  ^'TJ"*  ""^'■'" 
42,  unless  signed  by  the  direction  and  in  the   presence  of 
the   principal  (~).     As   between    landlord    and   tenant,   the 
receijit  of  rent  is  equivalent  to  the  receipt  of  the  profits  of  the 
land  {(i)  ;    but  the  performance  of   a  service   for  which   no 
distress  can  bo  made,  c.f/.,  keeping  up  a  grindstone  on  the 
land  for  the  use  of  the  parties  bcnoficially  interested  {f>),  does 
not   prevent   the   Statute  from   running   in    favour   of   tlie 
occupiers. 

The   possession,  &c.,  of  one  coparcener,  joint  tenant,  or  rossosaion  of 
tenant  in  common,  is  not  to  bo  considered  as  the  possession,  ownir'doo« 
Sio.,   of  any   other  (<•)  ;   nor  is   the   possession,    &c.,  of   the  Dofj«»^<' t^io 
younger  brother  or  other  relation  of  an  heir,  to  be  considered  another, 
the  possession,  &C.,  of  such  heir  {d).     Where  two  persons 
enter   wrongfully,    they,    being    disseisors,    enter   as   joint 
tenants  {(■)  ;   and,  therefore,  where  two  pereons  by  adverse 

(x)    Compare    .'*.    2S,    where    the  91  ;    explained    in    ifurphy   v.    }[., 

acknowledgment  must  be  signed  by  (1864)    Ir.   R.    15    C.    L.    205  ;    see 

the  mortgagee  liimself,  or  the  person  Thornton   v.  Frnnct,    1897,   2  Q.   B. 

ckiming  through  him;   inf.  p.  156.  113,  154,  155;    60  L.  J.  Q.  B.  705; 

{y)  Leys.  I'tli-r^  (1858)   27   L.   J.  and    a8    to    reiwpt    of     rent«,    see 

Ex.  239.  Jiunoiiyhs  v.  McCvriyht.  (1841)   1  J. 

(.-)    LcMfc    of    Corp.    of  Lubhn    v.  &  L-  *^90;   7  Ir.  Eq.  R.  249;  S<t»dfr» 

Judye,  (1847)  11  Ir.  L.  R.  8.  ^  •  '^•.  (l^^l)  19  Ch.  D.  373;  51  L.  J. 

,  .  g   ^.  Ch.  276  :  Re  Hobbs,  (1888)  30  Ch.  D. 

'     ■  '  "'*  553  ;  57  L.  J.  Ch.  184.     This  clause 

(b)  hoc  V.  mnde,  (1843)  2  M.   &  j,  retrospective:    8.h>   CMry  v.  Do, 

R.    441^    Dot   V.   Bcnham,    (1845)    7  j.  T.iyUnon,  (1840)  11  A.  k  E.  1008; 

Q.  B.  970,  978.  j^^  ^    Hor,-ocks,    (1844;    1    C.   &   K. 

(f)  S.  12.     The  section  upplics  to  500  ;     Dot    v.     Woodroffe,    (1849)    a 

exclusive  i>osses.sion  or  to  ixisMession  H.  L.  C.  811,  833. 

of  a  part  only  of  tlic  property.     See  (rf)  S.  13. 

Tidball  V.  James,  (1860)  29  L.  J.  Ex.  (r)  Co.  Litt.  181  n. 

C  G  2 
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Chap.  VIII.    pooeMioii  for  tlio  statutory  jK-iiod  acquire  a  title  uinltT  tlio 
'— —  Statute,  ihoy  do  so  as  joint  tonaut^  (/). 

E^aiM  in  Xho  riirlit  of  a  remaiuJcrtuan,  reversioner,  or  executory 

nauaador,  .  °  ^  " 

ke.—mhvu       deviso©  (</),  occrucs  when  his  estate  falls  into  possc^ssion  (/<)  : 

run  ■{puiut.     ttU'l  this,  though  he  mny  have  waiv»>d  a  previous  forfeiture  (r*), 
and  though  he,  or  tho  person  through  wlioni  he  claims,  may 
have  been  in   possession    jjrevinusly  to  the  creation  of   the 
particular   estate  (J)  :    but    where   the   &ime   person   who  is 
entitled  to  the  particular  estate  is  also  entitled  to  the  im- 
mediate  beneficial    reversion,   time   will   run    against    both 
estates  evt-n  though  there  may  be  no  merger  (X).     On  the 
renewal  of  a  lease  the  estate  of  the  lessor  becomes  an  estate  in 
possession  (/),  but  not  where  an  underlease  exists  at  the  date 
of  the  renewal  (m),  or  a  good  title  has  been  acquired  by  a 
trespasser  against  tlie  lessee  (;/).     The  right  of  the  remainder- 
man must,  under  s.  2  of  the  Act  of  1874,  be  asserted  either 
within  twelve  years  from  the  date  at  which  the  right  accrued 
to  the  pers4)n  whose  prior  interest  has  determined,  or  within 
six  years  from  the  date  at  which  the  estate  of  the  remainder- 
man became  vested  in  possession,  whicliever  period   is  the 
shorter.     "Where  the  owner  of  the  particular  estate  dies  after 
conveyance  thereof,  the  alienee,  and  not  his  vendor,  is  **  the 
person  last   entitled  "   under  the   section  (o).     "Where  rent 

(/)    Jfard  V.    ;/'..    (1871)    6    Ch.  295;  Ilr  Bermhiyham'i  Enfate,  (1813) 

789  ;     Ilolltn^    v.  Hobday,    (1882)    31  5  I.  R.  Eq.  147. 

W.  R.  9;   C^U  V.  ilcFadden,  (1901)  {k)  Hoe  v.  ilouhdaU,  (1847)  IG  M. 

1  Ir.  29S.  &  W.  689;  16  L.  J.  Ex.  169  :  and 

(y)  See  Jamc*   v.  HalUr,   (1837)   3  see  ilarke  v.  C,  (1868)  Ir.  R.  2  C.L. 

Bing.N.C.644,5o4;6L.J.C.  P.171.  395,  with  which  cf.  Aotlry  v.  E.  of 

(h)  a.    3  ;    Bee    Doe    r.    Edmotidt,  Ettrx,  (1874)  IS  Eq.  290;  43  L.  J. 

(1840)  6  M.  &  W.  2i^5;  Duke  of  Lifd*  Ch.  817. 

V.  Earl  Amhrrit,  (1847;   2  Ph.  at  p.  (/)  Eccl.  Commrt.  v.  lioice,  (1880)  5 

12.>;  16L.  J.  Ch.  6.  A.  C.  736;    49   L.  J.   Q.   B.    771; 

(i)  8.  4.     This  section  includes  a  and    rf.    Ea»t    Stonrhouse    I'rb.     Co. 

breach   of   condition,  and   ia   to   bo  v.  U'tlloujhby,    1902,  2  K.   B,   318  ; 

ronittrued  liUrally  ;  AttUy  v.  Earl  of  71  L.  J.  K.  B.  873. 

E*»tx,    lft74,    18Eq.  290;    43  L.  J.  {m)  Efcl.  Commrt.  y.  Treenia;\^^3, 

Ch.  817  ;  but  ««  Clarke  v.  C,  (1868)  I  Ch.  166  ;  62  L.  J.  Ch.  119. 

Ir.  R.  2  C.  L.  395.  (m)    Waller  y.  Yalden,  1902,  2  K.  B. 

(»  8.  5,  as  amended  and  re-enactod  304  ;  71  L.  J.  K.  B.  093. 

by  8.  2  of  the  Act  of  1874  ;    and  m>«  (o)  Pedder  v.  IlunI,  (KSS7)  18  Q.  B. 

Doe  T.  Edmonds,  (1840;  6  M.  &  W.  D.  565  ;  66  L.  J.   Q.  B.  212  :  and 
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amounting  to  the  yearly  sura  of  20s.  or  upwards,  roservc^l  by   Chap.  VIII. 
a  lease  in  writing,  is  received  by  a  -wrongful  claimant,  no 


fresh  right  accrues  to  the  reversioner  upon  the  determination  writing? 
of  the  lease  (p) ;  and  tho  title  to  the  reversion  is  in  effect 
transferred  to  tho  wTongful  recipient  of  the  rent  :  but,  in 
order  to  bar  the  rightful  reversioner,  there  must  be  actual 
receijit  of  tho  rent  by  a  wrongful  claimant;  its  mere 
retention  by  the  tenant  is  immaterial  (q).  The  existence  of  a 
lease  containing  general  words  sufhoient  to  comprise  the 
property  in  question,  but  which  was  not  intended  to  comprise 
it,  and  has  not  been  acted  on  as  respects  such  property, 
would  not,  it  appears,  prevent  the  Statute  from  running  (r) : 
and  where  the  right  of  a  person  to  an  estate  in  possession  is 
barred,  the  right  of  such  person,  and  of  all  parties  claiming 
under  him,  to  any  future  estate,  is  also  barred,  unless  tho 
land  or  rent  is  in  the  meantime  recovered  by  some  pei-son 
claiming  in  right  of  some  intervening  estate  (.s).  "Wliero 
there  was  a  limitation  to  husband  and  wife  for  their  joint 
lives,  with  remainder  to  the  heirs  of  the  husband,  who  became 
bankrupt,  tho  last  limitation  "was  held  to  be  a  future  estate 
within  the  moaning  of  this  section :  and  the  possession  of  tho 
land  by  tlie  sm-viving  wife,  though  taken  without  legal  pro- 
ceedings, saved  the  right  of  the  assignee  of  the  husband  {/). 

see  further,  Be  Eavl  of  Devon  s  S.  £.,    '  (1840)  3  Beav.  308;    10  L.  J.  N.  S. 

1896,    2    Ch.    5G2 ;     65    L.    J.    Ch.  Ch.  242 ;  ArehMd  v.   ScuUy,   (1861) 

810  ;    Darby   &    Bob.   2nd  ed.    318  9  H.  L.  C.  360;  5  L.  T.  160;  see, 

seq.  ;    lie    Oioti,    1894,    3    Ch.   220;  however,  i-x  ;?. /ow<-*,  (1841;   4  Y.  & 

63  L.  J.  Ch.  740.  C.  406  ;  as  to  rents  of  mines  reserved 

(p)  S.  9  ;  this  proWsion  is  retro-  •'»  tpfcie,  see  J^enys    v.   Shuckburgh, 

ppcctive;  see  Doe  v.  Amell,  (1846)  9  (1840)  4  Y.  k  0.  42. 
Q.  B.  328  ;  see  ib.  p.  355  ;  liaintB  v.  (,)  See  Dean  and  Chapter  of  Ely  v. 

Lumley,  (1868)   16  W.   R.  674,  as  to  i//u«,  (1842)  5  Beav.  574  ;  11  L.  J. 

the  construction  of  the  word  "  rent"  X.  S.  Ch.  351. 

throughout  8.   9  ;   and  see   Grant  v.  ^^  g  30 ;  and  see  A^v.  MouMal,, 

!://«,  (1841)  9  M.&W.  113.      As  to  (jg,.^    ,g   ^    ^   ^r    G89-698  :    16 

what  18  "rent  wrongfully  received  "  j^  j   j,^   jgg  .   ^^^  ^^  Earl  of  Dr,o,r » 

withm   this    section,    see    Shaw    v.  ,9. /;..  1896,  2  Ch.  562  ;  65L.  J.  Ch. 

Keiffhron,   (1868)   3  1    R.  Eq.   574;  g^        ^^^^^.^  ^  j^    ^    , 

»*i//wmj  V.  r^^/,    1871    12Eq.  149;  n     t      onr       ./■  r,  ,coc 

T      rr.       I  C.   L.   395;   JTarri   v.   Protcn,    1895, 

40    L.    J.     Ch.     .<5;     La,jbour„x.  ^   (T,.  69,  96;   1896.  1  Ch.  199;  64 

Gr^dUy,  1892.  2  Ch.  53  ;  61  L.  J.  Ch.  ^  j   ^^'^^^     ^^  ,/  .,,5 
352. 

(9)  7)or  V.  OxoiAaw,  (1840)  7  M.  &  (0    -Po*    ▼•    Lirerstdge,   (1843)    11 

W.    131  ;     Chadxcick    v.   Broaduxoi,  M.  .V  W.  617  ;   13  L.  J.  Ex.  61, 
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Cbrnp.  VIII. 

Sect.  e. 


"When  a  marriotl  woman  nnd  lior  lmsl)antl  join  in  a  ron- 
voyanw  of  hor  rstnti-  }>y  an  atisiirance  wliiili,  for  want  of  a 
wooAo,  when  ^"0  or  statutory  aokuowltHlgra«'nt,  is  not  binding  on  hor, 
^"^^  timo  will  Wpin  to  nin  against  licr  and  her  licire  only  from 

tlu-  .loath  of  tho  husband  (if  tenant  by  the  curtt'sy)  ;  or  from 
hor  death  in  his  lifetime  (if  they  have  no  inheritable  is-suo  [u)} : 
but  whore  there  is  no  conveyance  binding  on  tho  husband, 
but  a  mere  abandonment  of  possession  by  husband  and  wife, 
time  will  run  against  her  from  the  date  of  such  abandon- 
ment (r). 

T  ■  rs  Sect.  21  enacts,  "  Tliat  when  tho  right  of  a  tenant  in  tail 

. \il    of  any  land  or  rent  to  make  an  entry  or  distress,  or  to  l)ring 

an  a<  tion  to  recover  the  same,  shall  have  been  barred  by 

Uil  13  UuTcd.  reason  of  the  same  not  having  been  made  or  brought  within 
the  period  hereinbefore  limited,  which  shall  bo  apitliiable  in 
such  case,  no  such  entry,  distress,  or  action  shall  bo  made  or 
brought  by  any  person  claiming  any  estate,  interest,  or  right 


(«)  Jump*r»  V.  nuhert,  (1844)  13 
Si.  327  ;  13  L.  J.  Ch.  166;  sec  Sug. 
14th  cd.  482;  Xfetom  v.  Claikson, 
(1842)  2  Ha.  163;   and   poo  Houmell 


>\2 
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T.  Ihaimng,  1902,    1    Ch. 
L.  J.  Ch.  259. 

(r)  Doe  T.  Braim/on,  (1835)  3  A. 
k  E.  63;  4  L.  J.  N.  S.  K.  B. 
166.  Tlio  mere  omission  to  work 
»inopf'no<l  mincfl  or  quarrifs  nnor^-od 
to  the  grantor  of  tho  Hurfaco,  i.s  not 
nn  aljandonmmt  of  poMctuiion  ;  iu 
onlcr  that  the  statute  may  opcrato, 
there  mtut  be  both  dereliction  by  the 
ponon  who  haA  tho  right  and  actual 
powonwion,  whfther  adverse  or  not,  to 
be  pnjtecte<l ;  M'Dohmll  v.  M'Kinty, 
(18l7j  10  Jr.  L.  R.  614,  526;  ap- 
proTi^l  in  Truttf<$,  F.xffHlor$  ami 
Aynftj  C-.  V.  S/iort,  (1889)  13  A.  C. 
793  ;  68  L.  J.  P.  C.  4  ;  cf.  .S»„lh  v. 
Lloyd,  (1851)  9  Ex.  672;  23  L.  J. 
Ex.  194  ;  Fart  of  Jtartmonth  v. 
SpittU,  (1871)  19  W.  R,  444  ;  24 
L.  T.  67.  But  tho  ca.«c  is  different 
where  a  quarry  has  ccasod  to  bo  used, 
and  has  been  allowed  to  bo  filled  up, 


and  lias  tluiB  boon  under  cultivation 
for  over  twenty  years ;  Smith  v. 
Stockn,  (1869)  38  L.  J.  Q.  B.  306  ; 
20  L.  T.  740 ;  and  see  AVv»r  v.  Poirelf, 
(1853)2  E.&  B.  132;  22  L.  J.  Q.  B. 
305;  Tottenham  v.  Byrne,  (1861)  Ir. 
R.  12  C.  L.  376;  Sug.  R.  P.  33; 
and  sec  fieddon  v.  Smith,  (1877)  36 
L.  T.  1C8,  where  a  person  was  held 
by  twenty  years'  user  of  the  surfueo 
to  have  acquired  a  title,  as  against 
tho  lord,  to  the  minerals  also;  and 
POO  Midland  R.  v.  Ifriyht,  1901,  1 
Ch.  738;  70  L.  J.  Ch.  411,  where 
the  surface  to  which  title  was  ac- 
quired was  railway  land  orcr  a 
tunnel ;  and  soo,  too,  Ia>ic  Moor  Co. 
r.  Stanley  Coal  Co.,  (1876)  34  L.  T. 
186,  where  there  was  a  demise  of 
several  seams  of  ronl,  and  a  working 
of  two  seams,  and  it  was  held  tliat 
the  working  was  so  carried  on  as  to 
have  given  possession  of  the  whole 
under  tho  statute ;  see  also  Lord 
Advocate  V.  Wrmy»it,  1900,  A.  C.  48, 
68.  But  compare  Aihton  v.  Sleek, 
(1877)  6  Ch.  D.  719  ;  25  W.  R.  862 ; 
and  sec  tup.  p.  125,  n.  {d). 
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wliifh  such  tenant  in  tail  miglit  lawfully  liavo  Lan-od  "  (ir)  :    Chap.  VIII, 

ami  s.  *J2,  in  effect,  provides  that  time  wliiili  has  commenced '  ~ — 

running  against  a  deceased  tenant  in  tail,  shall  be  counted  as  a-!°jnJtTho 
against  persons  claiming  in  respect  of  any  estate,  &c.,  which  ^'J\*j„\**^ 
he  "  might  lawfully  have  haired. "     These  sections  are  retro-  remainders, 
ppectivo  :  and  when  time  has  once  commenced  to  run  against 
the  tenant  in  tail,  no  extended  time  vnW  be  allowed  by  reason 
of  the  subsequent  disability  of  either  the  tenant  in  tail  or  the 
remainderman,  when  liis  estate  falls  into  possession  (t).     But 
when  the  tenant  in  tail,  instead  of  being  dispossessed,  or 
allowing   another   jierson   to   usurp   possession,  purports   to 
convey  the  estate  by  an  assurance,  which,  though  voidable 
by  the  issue  in  tail,  is  bintling  on  himself  personally  during 
his  life,  the  issue  has  the  full  statutory  period  from  his  death 
in  which  to  claim  the  estate  (//). 

The  effect  of  s.  23,  which  has  been  repealed,  and  re-enacted  Base  foe— 
by  s.  G  of  the  Act  of  1874,  with  the  substitution  of  twelve  i^o°ne**a  fe« 
for  twenty  years  is,  according  to  Lord  St.  Leonards,  "  that  ^'""P^*^- 
where  a  tenant  in  tail  executes  a  deed  enrolled  imder  the 
Fines  and  Recoveries  Act,   1833,  which,    for   want  of  the 
consent  of  the  protector,  operates  only  to  create  a  base  fee, 
under  -which   possession  is  obtained,  the  title  will  become 
good  against  those  in  remainder  at  the   end   of  twenty  years 
from  the  period  when  tlie  tenant  in  tail,  or  his  issue,  could, 
without  the  consent  of  any  third  person,  have  barred  the 
remainders  over  under  the  Fines  and  Recoveries  Act,  1833  ; 
but  this  operation  will  not  be  effected,  if  the  assurance  already 
executed  would  not,  if  then  executed  without   consent,  have 
operated  to  bar  the  estates  in  remainder  "  (s).     It  seems  that 

(to)  See  Austin  v.  LUxcrilijn,  (1853)  L.  J.  Ex.  121. 

9  Ex.  27G;  23  L.J.  Ex.  11.    ^Vhe^o  (^)  Goodall  v.    SJirnaft,   (1855)    3 

the  nVht  of  entry  by  a  tenant  in  taU  Dr.  oiG  ;   .}funn,/  v.  Jfatkim,  (1890) 

\ra8  l>y  a  hinvial  Act  unable  to  bo  Q2  L.  T.  796. 
barnxl,  it  wa.s  lield  that  his  rijfht  to 

eject  a  pemm,  ^ho  had  held  over  ^"^  ^'""">"  ^-  ^''"^''^'oh.  (1852)  12 

for  forty  years  after  the  expiration  ^-  ^-   '•   ^^ '•    ^^   ^-  '^-  ^-   ^-  *^"  = 

of  the  lease,  wa.s  not  barred  either  "  .«.  153  ;  but  ..oe  report  of  GoodaU 

by  !«.  2  or  B.  21  :   Far!  of  Ahergar,mvj  ^-  *^"''"' •  ">  1  J"""-  ^'-  «■  «"• 

V.  Bract,  (1872)  L.  R.  7  Ex.  145:  41  (-)  Suir.  Uth  .>!.  4^^.  jS4. 


4.3« 


I  III;  AIISIh'AfT. 


Cluip-  VIII.    tht»    Motion,    uliicli    njiplifS    only    t«>    a>Mniin(<'8    wlii<  li    aro 

'^\ clTtrtiml    to    Iwir    tht<    riitail  ('/),    luus    not   a   retrosiM'clivo 

0]>eration  (If). 

The  Bamv  qut>stion  arises  as  t<>  tlio  necessity  for  personal 
legal  capacity  on  the  part  of  the  tenant  in  tail  or  Lis  issue  to 
execute  a  disentailing  conveyance,  as  to  the  non-existence  of 
a  protector,  at  tlio  tiino  wlicu  the  .Statute  is  to  begin  to  run. 

And  in  the  opinion  of  Lord  St.  Leonards  base  fees  which 
were  created  before  the  passing  of  the  Real  Property 
Limitation  Act,  183''},  are,  as  a  general  rule,  at  any  rate 
where  the  remainder  had  been  discontinued  and  turned  into 
a  right,  rendered  unassailable  by  s.  30  of  the  Act  (r)  ;  tlio 
effect  of  this  section,  wliich  abolishes  real  actions,  is  to  bring 
into  exercise  the  lower  remedy  in  the  shape  of  an  action  for 
debt  for  a  rent-charge  in  fee,  created  by  deed,  or  for  a  tithe 
rent-charge  created  by  statute,  where  formerly  a  writ  of 
assize  of  novel  disseisin  would  have  been  good  {(f). 


Eoaitr  of 

rwlemption, 

wlicn  to  bo 

barred. 

Acknowlcdg- 

nicnt. 


V>y  s.  7  of  the  Act  of  1874,  ^vlu(ll  was  substituted  for  the 
repealed  s.  28  of  the  Act  of  1833,  the  right  of  a  mortgagor  to 
redeem  (/)  is  to  be  barred  at  the  end  of  twelve  years  from 
the  mortgagee  taking  possession,  or  last  giving  a  written 
acknowledgment  of  title.  The  acknowledgment  must  be 
given  to  the  mortgagor  or  some  person  claiming  his  estate, 
or  to  the  agent  of  such  mortgagor  or  person,  and  must  be 
signed  by  the  mortgagee  or  the  person   claiming  through 


{«)  Jfor/^an  v.  if.,  (1870)  10  Et]. 
99;  39  L.  J.  Ch.  493  ;  .Vi//j  v.  Cpel, 
(187.'))  20  Eq.  692;  4  J  L.  J.  Ch. 
674. 

(4)  Sco  /V««y  v.  ^Uen,  (1857)  7  D. 
M.  &  G.  409  :  3  Jur.  N.  S.  273  ; 
and  1  Jam).  Conv.  4th  cd.  34. 

(f)  SuK.  Hth  «1.  484. 

(rf)  The  action  li(.«  agaioHt  an 
owner  of  any  part  of  the  freehold  ; 
Thomai  V.  SyhttUr,  (1873)  L.  R.  8 
Q.  B.  368;  42  L.  J.  Q.  B.  237; 
CArM^V  T.   Barkfr,  (1884)  53  L.   J. 


Q.  B.  637  ;  Re  Blackburn,  ^e.  Socirty, 
(1889)  42  Ch.  D.  at  p.  343;  69 
L.  J.  Ch.  183  ;  SrarU  v.  Cooke,  (1890) 
43  CT..D.  519;  59  L.  J.  Ch.  259; 
and  rerttree  v.  Toimtetifi,  1896,  2 
Q.  B.  129;  65  L.  J.  Q.  B.  669,  and 
eaiiofl  there  cited  ;  and  sec  I'arUy  v. 
lA-iy/i,  (1848)  2  Ex.  440  ;  17  L.J.  Ex. 
289  ;  hut  not  |ngainst  a  tenant  for 
years  :  He  llerhngr  lienti,  1896,  2  Ch. 
811;  65  L.  J.  Ch.  871. 

{e)  lircwne  v.  liithop  of  Cork,  (1837) 
1  D.  (c  Wal.  700. 
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him  (/)  ;  and  8.  28  of  the  «'arli.'r  Act  was  lieM  to  be  retro-    Chap.  Vlir. 
spective  (tj).     An  acknowledgment   given  to  one  of  several  . 


mortgagors,  or  representatives  of   a  mortgagor,  operates  in 
favour  of  all :  but  an  acknowledgment   by   one  of  several 
mortgagees,  or  representatives  of  a  mortgagee,  duos  not  affect 
the  proportionate  intorci^ts  of  the  others  (//).     If  a  mortgagee  If  mortpag-tw 
•while  in  ]»ossession  is  hini-sclf  entitled  to  such  i)usscs.siun  in  f^ljll.l,ii^,u,  L 
respect  of  a  life  or  other  limited  interest  in,  or  as  a  tenant  in  ^''"*^,  '.''^*-' 
common  of,  the  equity  of  redemption,  the  period  fur  which  ^luitvof  rc- 
lie  js  SO  entitled  will    not    be    counted    against    the  parli<'s  timodw«inot 
entitled  in  remainder,  or  together  with  him,  to  the  equity  of  '^""' 
redemption  (/).     I'ossession  of  any  of  the  land  comprised  in 
the  mortgage  is  sufficient    to    make    time   run    against  the 
mortgagor  (/•).     "Where  the  mortgagtu-'s  right  to  redeem  is 
extinguished,  the  trust  of  suqdus  proceeds  of  a  sale  to  bo 
made  under  the  power  of  sale  is  also  extinguished  :  and  the 
trust  does  not  attach  upon  a  sale,  made  subsequently  to  the 
bar  of   the  equity  of  redempticm  (/)  ;  and  the  fact  that  a 
mortgagee,  whose  seemity  is  in  the  form  of  a  trust  to  sell, 
sells  after  twenty  years'  possession  under  his  power,  instead 
of  as  owner  in  fee  imder  the  Statute,  will  not  alter  his  rights, 
or  make  him  trustee  of  tlie  surplus  for  the  mortgagor  (;/<). 

"When  the  right  of  a  mortgagor  to  redeem  is  barred  his  ^'o  nvival  by 

...,,.,,,  .,  -  -kioi  ,.        Bubscquent 

title  to  tJie  land  ov  rent  becomes  under  s.  '24  of  the  earlier  acknowledg- 

(/)     Maiku'tck     v.     Ilardingham,  by  mortjragooaro  sufficient,  i?<"-i/i*oH, 

(1880)  15  Cli.  D.  339,  352  ;  43  L.  T.  (1879)  11  Ch.  D.  284;  27  W.  R.  389, 

647.  537  ;  linker  v.  Wrtton,  (1845)  14  Sim. 

{g)  Batchelof  v.  MiihlUtoit,  (184G)  6  42G  ;  9  Jur.  98. 
Ha.    75.      Cf.    Forsyth    v.    Bri.stoicf,  (i)  Raffety  v.  King,   (1836)   1    Ko. 

(1853)  8  Ex.  71G;   22  L.  J.  Ex.  255,  601  ;  G  L.  J.  N.  S.  Ch.  87  ;   TuU  \. 

a  case  under  8.  JO.  Oum,  (1840)  4  Y.   k  C.  at  p.  201  ; 

(/()  S.   28;   and  pcc   Jlicfiardfon   v.  JlijdfV.  DuUaicny,  (1843)  2  Ha.  528  ; 

Youngf,   (1871)  6  Ch.  478;   39  L.J.  Wynur  y.  Styari,  (1847)   2    Ph.  303; 

Ch.    475.      As  tn  what   is  suffic-itnt  Jtroinifx.  Jiithop  of  Cork,  {1837)  I  D. 

to    constituto    an     ncknowledgment  &  Wal.  714. 

•within  tho  Roction,  see   Stamjrld  v.  (X)   Kuitmati   t.    Housf,    (1881)    17 

Jfohson.  (1853)  3   D.  M.  &  G.  620  ;  Ch.  D.  104  ;  50  L   J.  Ch.  486. 
22  L.  J.  Ch.Gbl;  nonipfotiv.Hoiryer,  (/)    Chapman   v.    Corpf,    (1879)    27 

(1863)  9  Jur.  N.  S.  863 ;  9  L.  T.  12 ;  W.  R.  781  ;  41  L.  T.  22. 
rrMfofA%-.  7?o*ry,  (18J1)  12  Siin.406;  (i;i)  He  AlUon,   (1879)    II    Ch.  D. 

5  Jur.  1101  :  whether  account.s  kept  28!. 
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iDvnt  wbcTo 
riirht  to 
rrJwm  i«  ••^• 
liluflli'^■•l. 
Or 
lni>r 
titlo  ta  UtrnU. 


Ratification  of 
•ctii  ut  aifpnt 
actinir  fur 
unaw-i-rtnincd 
pnnri{>al. 


Time  allowed 
for  action, 
kc.,  by 
0nihtual  or 
elc»nn)«ynary 
corporation 
•ole. 


Act  "  oxtinpiislKHl,"  ami  cannot  bo  rovivod  by  n  subscqiiont 
ackno\vlo«lpnient  («).  Tlu'  section  applies  equally  to  tho 
case  of  a  nioitgagor  in  possession  and  a  n»ortga':»'o  in  favour 
of  tho  former,  oven  though  a  prior  mortgngo  has  been  in 
existence  during  the  earlier  part  of  tho  Ftatufory  period,  so 
that  when  the  mortgagee's  titlo  is  onco  baiTcd  tho  legal  estato 
vests  in  tho  mortgagor  and  cannot  bo  revived  by  a  subse- 
quent acknowledgment  (o). 

Where  the  o^mor  has  been  out  of  possession  for  more  than 
the  statutory  period,  and  tho  rents  have  been  received  by  an 
ogent  as  agent  for  an  unascertained  principal,  time  docs  not 
run  against  the  o\Nnier  from  the  commennemcnt  of  the  ageney ; 
but  tho  acts  of  the  agent  may  bo  ratififd  by  tlio  owner  witliiii 
a  reasonable  time  of  tho  true  ownership  being  ascer- 
tained {p). 

No  sjiiritual  or  eleemo8}Tiary  corporation  sole  is  to  recover 
any  land  or  rents  but  within  two  successive  incumbencies 
and  six  years,  or  sixty  years,  (whiehever  is  the  longer 
perio«l.)  from  tho  time  wlien  the  right  nccrued  (q).  This 
section  was  heM  to  apply  to  a  case  where  the  lands  of  such  a 
corporation  had  become  vested  in  the  Ecclesiastical  Commis- 
sioners (/•)  ;  but  tho  case  depended  on  tho  wording  of  tho 
special  Act.  The  section  does  not  apply  to  an  ordinary  lay 
successor  of  such  a  corporation  (h). 


Tot  recovery        No  advowson  IS  to  be  recovered,  or  right  of  presentation 

of  ndvowwtn  .  ■,     t  •i-i  '  ■%  •  i* 

or  right  of       enforced,  but  withm  three   successive  adverse  incumbencies 

prcwnution.    ^^^  sixty  years  (whichever  be  the  longer  period),  reckoning 

therein  incumbencies  by  lapse    but    not    incumbencies  after 


(w)  JU  Aluon,  (1879)  11  Ch.  D. 
284  ;  27  W.  R.  389,  637 ;  Sandcri  v. 
S.,  (1881;  19  Ch.  D.  373;  51  L.  J. 
Ca».  270. 

(o)  KthbUy.  f'airthorne,  189-5,  1  Ch. 
219;  64  L.  J.  Ch.  184;  and  boc  7?'- 
Ctu$on»,  Ld.,  (1904)  73  L.  J.  Ch.  296. 

(p)  Lyell  T.  A'ennedy,  (1889)  14 
A.   C.  437;   59  L.  J.  Q.   B.   268; 


MfAulxJfr  V.  Filz-iiwont,  (1890)  26 
L.  R.  Ir.  29. 

(7)  S.  29  ;  Arc/tbUhnp  of  Dublin  v. 
Tiimlfslon,  (ISlOj  12  Ir.  Eq.  R.  251. 

(r)  Ecclfniwitiral  Commr».  v.  lioxcf, 
(1880)  6  A.  C.  736  ;  49  L.  J.  Q.  B. 
771. 

(»)  Irith  Land  Commi**xon  v.  Grant, 
(1884)  10  A.  C.  14  ;  62  L.  T.  228.    ' 


THK  ABSTRACT.  459 

promotions  to  "bishoprics  (/) ;  and  a  patron  claiming  in  respect   Clup.  Vlli. 

«  .  .  .     ,  •!    •      !•         1  Sect.  C. 

or  an  estate  m  rt-niaiuder  on  an  estate  tail,  is,  for  the  pui-poses 


of  tlie  statutory  bar,  to  be  considered  as  claiming  through  the 
person  entitled  to  such  estate  tail  (»).  Successive  adverse 
incumbencies  extending  over  one  hundred  years  form  an 
absolute  l)ar,  iniloss  the  bonefire  has  hvon  since  enjoyed 
under  a  rightful  presentation  ;  and  in  calculating  this  period, 
a  presentation  adverse  to  the  owner  of  a  particular  estate  is 
considered  adverse  to  remaindermen  (x). 

S.*  8  of  the  Real  Property  Limitation  Act,  1874,  which  re-  Fpr  recoTerj 

of  money 

enacts,  "with  the  substitution  of  twelve  for  twenty  years,  chargfdon 
8.  40  (//)  of  the  earlier  Act,  provides  that  no  money  secured 
by  any  mortgage,  judgment  (r),  or  lien,  or  otherwise  charged 
upon  or  payable  out  of  any  land  or  rent,  nor  any  legacy,  is 
to  be  recovered  but  within  twelve  years  next  after  a  present 
right  to  receive  the  same  shall  have  accrued  to  some  person, 
capable  of  gi%'ing  a  discharge  for  or  release  of  the  same  ; 
unless  in  the  meantime  there  has  been  some  payment  by  the 
person  liable  to  pay  {a)  in  respect  of  principal  or  interest,  or 
acknowledgment  of  right  given  in  -wTiting  :  in  wliich  case 
the  statutory  period  is  to  run  from  the  date  of  such  payment 
or  acknowledgment. 

From  the  above  period  must  be  excluded  the  time  (if  any)  Time  to  be 
dui-ing  which  tlie  person  entitled  to  the  charge  has  been  also 
entitled  to  the  possession  of  the  land  or  rent  [b)  ;  or  during 

U)   Ss.    30,    31  ;    SCO    Rohiimoii   v.  1874. 

Marquis  of  Bristol,   (1851)   20  L.  J.  (r)    Execution    cannot    bo    issued 

C.  P.  208;   11    C.  B.  208;  sec  as  to  uixm    a   jiidgroent   upon    which   no 

Ireland,   the   Limitation  of  Actions  payment  has  bten  made  for  twelve 

Act,   1843,  and   7   &  8  Vict.   c.   27.  years    in    respect    of     principal    or 

8.  3  of  the  Act  of   1843  makes  the  interest ;    Eram  v.  O'lhntuU,  (188G) 

periods  of  limitation    apply  ttjually  18   L.  Iv.  Ir.  170;    Jay  t.  Johiistonf, 

to  the  case  of  a  bisliop  claiminj,'  to  1H'.I3,  1  (^  B.  189  ;  G2  L.  J.  Q.  B.  128. 

collate   or    bestow   an    ecclesia.'«tical  (<i)  JIarlock  v.  A»hberry,  (1882)   19 

benefice  ;    and   see    Carson,   R.   P.  Cli.   D.    639  ;    51    L.   J.  Ch.    394  ; 

Stats.  177.  yncbould  v.  Smith,  (1885)  29  Ch.  D. 

(m)  S.  32.  882;     1886)  33  Ch.  D.   127;   (1889) 

(x)  S.  33.  14  A.  C.  423  ;  61  L.  T.  814. 

(r/)  Repealed  by  ».  9  of  the  Act  of  (A)  Seo  R«  I>rax.  1903,  1  Ch.  781, 
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Chap  vrir.  whii-h  the  rents  of  tho  ostnto  clmrfrod  have  boon  exhausted  by 
^"^■^  prior  inrumbnincors  (')  :  and  wli»re  a  tonn  was  vested  in 
triKHtt»e«,  in  trust  to  raise  j)ortinn8  for  younger  children,  and, 
Pubj«»ot  thereto,  tho  ostat*'  was  limite<l  in  strict  settlement,  it 
was  held  by  Ix)nl  Lyndhurst  that  tho  possession  of  tho  estate 
bv  tho  parties  in  roven*if)n  was  consistent  with  tho  trust, 
and  that  tho  statutory  bar  did  not  apply  ('/).  So,  also,  in 
the  wise  of  a  term  in  trust  to  raise  annuities  {r) :  so,  where  an 
outstanding  tonn  is  assigned  in  tru^t  for  a  mortgagee  (/)  : 
so,  legatees,  whoso  logucios  are  diarged  on  land,  are  not  to 
be  affecteil  by  lapse  of  time,  while  any  prior  charge  is  sub- 
sisting i'j),  which  prevents  tho  assets  being  raised  for  tho 
discharge  of  tho  legacy  (A) :  so,  where  a  legacy  given  upon 
certain  trusts  has  boon  severed  from  the  general  estate,  time 
does  not  run  against  tho  legatee  under  this  section,  though 
tho  fund  may  remain  in  tho  hands  of  tho  executor  (i ) :  bo, 
■where  a  trust  fund  was  inadvertently  paid  by  tho  trustee  to  a 
person  not  entitled  to  it,  tho  Statute  was  held  to  be  no  bar  to 
tho  rightful  claimant  (/.)  :  so,  where  a  mortgagee  is  also 
tenant  for  life  of  tho  mortgaged  estate,  time  does  not  run 
ngainst  the  mortgage  title  until  his  death  (/)  :  and  tho  same 


787 ;  72  L.  J.  Ch.  69.5  (case  of  ft  lien 
for  unpaid  purcha«c-money). 

[r]  Knight  V.  Jioiif/rr,  (1857)  23 
Beav.  at  p.  635  ;  27  L.  J.  Ch.  620. 

(d)  Young  v.  Lord  Tf'afrrpatk, 
(1842)  13  Si.  204  ;   10  Jur.  1. 

(«•)  Cox  V.  Dolman,  (lg.V2)  2  D.  M. 
&  G.  692  :  22  L.  J.  Cb.  427  ;  and 
lice  I'flre  v.  /'.,  (18.i3)  1  Dr.  390;  21 
L.  T.  (O.  S.)  136  :  Sfott  V.  S.,  (1854) 
18  Jar.  765  ;  4  II.  L.  C.  1086  ;  Loic 
V.  y<uh,  (m5-2,  20  L.T.  (O.  8.)  123; 
1  W.  U.  03  ;  S»o,r  V.  Jlooth,  (1850) 
8  D.  M.  &  G.  09;  25  L.  J.  C:h.  417; 
Irwn  V.  Ihnirombe.  (1861)  29  Beav. 
17.'>;  30  L.  J.  Ch.  733,  807;  lU 
Jiernnnfham't  K»tate,  (1843)  6  I.  R. 
Eq.  147. 

(/)  Shair  V.  Johnnon,  (1861)  7  Jur. 
N.  8.  1005  ;  30  L.  J.  Ch.  640 ;  and 
ace  f/nara'i  Tontinr,  (1857)  6  W.  R. 


45;  30  L.  T.  128;  and  *up.  p.  413 
el  trq.  &»  to  cxpycsf  trusta. 

(^)  Faulkner  v.  Daniel,  (1843)  3 
Ha.  at  p.  212;  8  Jur.  29. 

(A)  Darby  k  Eos.  2nd  ed.  pp.  185, 
186;  Droud  v.  P.,  (1862)  32  Beav. 
234  ;  32  L.  J.  Ch.  125. 

(i)  rhxllipo  V.  Munuing$,  (1837)  2 
M.  &  C.  309;  Rorh  v.  Callen,  (1848) 
6lla.  at  p.  636;  17  L.  J.  Ch.  144; 
Dtllon  V.  Crui»e,  (1840)  3  Ir.  Eq.  R. 
70  ;  Bulloek  v.  Doxcnei,  (1860)  9  H.  L. 
C.  1  ;  3  L. T.  194. 

(k)  llarrit  v.  H.,  (1861)  29  Beav, 
1 10  ;  7  Jur.  N.  S.  955  ;  but  see  now 
Trustee  Act,  1888,  88.  1,8. 

(/)  gpiekernell  v.  Hotham,  (1854) 
Kny,  669;  2  Eq.  R.  1103;  and  see 
lU  Dixon,  1900,  2  Ch.  661  ;  69  L.  ^. 
C]-.  609. 
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rule  applies  where  he  is  tenant  in  common  with  others  of  the    CLap.  viir. 
mortgaged  estate  (///).  

Expenses  und.r   the   Public   Health   Act,   1875,  s.    *2o7,  Exnon^ 
become  a  diarge  within  tlie  moaning  of   s.  8  of  the  Keul  H.ulth  Act, 
rroperty  Limitation  Ai-t,  1S74,  wlien  incurred,  and  the  period  ^^^'^^  ^^^^^ 
of  limitation  runs  from  that  date  (n).    S.  S  has  reference  not  to  fiiH  within 

8    8. 

the  land  itself,  but  to  actions  for  the  recovery  of  money,  as, 
(•.[/.,  a  mortgage  debt  secured  by  covenant,  or  collateral 
bond  {(>)  ;  and  a  judgment  within  the  meaning  of  the  section 
refers  to  judgments  generally,  and  not  only  sucli  as  aro 
charged  upon  land  (;>) :  and  a  vendor's  lien  for  unpaid  pur- 
chase-money is  "niiincy  payable  out  of  land"(y);  but 
whether  tlie  produce  of  real  estate  directed  to  be  sold  is, 
has  been  doubted  (/•).  The  section,  however,  has  reference 
to  the  personal  covenant  in  a  mortgage  deed  as  well  as  to  the 
remedy  against  the  land  (.s),  even  though  the  estate  mortgaged 
is  a  reversion  (/"i.  ;^^oney  due  on  a  bond  executed  by  an 
ancestor  [u),  and  tui-npike  tolls  (.r),  do  not  fall  under  the  Act ; 


(w)  JFijnne  v.  Sfj/ati,  (1847)  2  Ph. 
303  ;  and  Bee  tup.  p.  457. 

(m)  Jlornsei/  Local  Board  v.  Mviuirch 
Inv.  BU.  Soc.,  (1889)  24  Q.  B.  D. 
1  ;  59  L.  J.  Q.  B.  103  ;  and  eeo 
I/ainp»ltnd  Corp.  v.  Caiinf,  1903,  2 
K.  B.  1  ;  72  L.  J.  K.  B.  440,  as  to 
liability  undir  Metrop<jli8  Manage- 
■  mont  Acts,  1855  and  18G2. 

(o)  J)oe  V.  U'illiam.1,  (1836)  5  A.  & 
E.  at  p.  296;  S/irppardv.  Uidr,  (1839) 
9  Si.  567  ;  8  L.  J.  Ch.  N.  S.  228  ;  Be 
Conlans  Estate,  (1892)  29  Ir.  L.  li. 
199. 

(p)  Hebblfthwaite  v.  reerer,  1892, 
1  Q.  B.  124  ;  Jiiy  v.  Johnstone,  1893, 
1  Q.  B.  189;  02  L.  J.  Q.  B.  128; 
Taylor  v.  JlolUnd,  1902,  1  K.  B. 
676;  71  L.  J.  K.  B.  278. 

{q)  Toft  V.  Strphaison,  (1848)  7 
Ha.  1;  (1851)  1  D.  M.  &  O.  28; 
(1854)  5  D.  M.  &  G.  735. 

(r)  J'ataey  v.  Barnen,  (1851)  20 
L.  J.  Ch.  393;  15  Jur.  943;  but 
Bee    Bouyrr   v.    Woodman,    (1}<67)    3 


Eq.  313,  where  the  produce  of  real 
estate  dirwted  to  be  iwld  was  held  to 
be  money  payable  out  of  land  within 
p.  .42;  Patcury  v.  Barnn  does  not 
appear  to  have  been  cited.  And  of. 
Mutluw  V.  Uujg,  (1874)  18  Eq.  246; 
(1875)  1  Ch.  D.  385  ;  xup.  p.  443. 

(«)  Sutton  T.  S.,  (1882)  22  Ch.  D. 
611  ;  52  L.  J.  Ch.  333  ;  FrarnsuU  v. 
Flint,  (1883)  22  Ch.  D.  579  ;  52  L.J. 
Ch.  479  ;  and  see  and  distiugiiii»h 
Be  I'owers,  (1885;  30  Ch.  D.  291  ;  53 
L.  T.  647  ;  Be  FrUby,  (1889)  43  Ch. 
D.  lOG;  59  L.  J.  Ch.  94;  and  Be 
U'vlmrrhaiiJifH,  (1890)  62  L.  T.  541  ; 
38  W.  R.  537.  The  wonl  land,  in 
the  section,  means  laud  within  tho 
jurisiliction  only  ;  Sutton  v.  S.,  (1883) 
W.  N.  p.  88. 

(0  Kirkland  t.  Beat/if  Id,  1903,  I 
K.  B.  756;  72  L.  J.  K.  B.  355. 

(u)  Boddam  V.  Aforley,  (1857)  1  D. 
&  J.  1  ;  20  L.  J.  Ch.  438. 

U)  MfUith  V.  Brooki,  ,1840)  3  Bear. 
22  ;  9  I,.   J.  N.  S.   Ch.  362  ;  nhter 
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VITI.  nor  dtx^s  a  simple  oontraot  deht  tliougli  charged  on  Innd  (y), 
but  th«'  soot  ion  nj»|>lies  to  any  legacy  not  h«'M  r)n  an  oxprees 
trust  {z)  :  and  to  a  debt  pay  able  out  <»f  real  and  personal 
oetate  devised  on  trust  for  sale  an<l  conversion  (as),  and  to 
annuities  charged  on  pei-sonalty  only  {a] ;  and  a  share  of 
residue  is  a  "  legmy  "  within  tlie  section  (A).  ]>y  the  Law  of 
I'rojKTty  .'Vinendnient  Act,  IH«>0  (r),  tlie  operation  of  s,  40 
of  the  Act  of  1833  was  extended  to  claims  upon  the  personal 
estates  of  intestates.  A  foreclosure  action  for  the  recovery  of 
"  money  clmrge<l  upon  land,"  is  not  within  s.  40,  but  is  within 
B.  24  ('/)  :  but  an  action  for  the  recovery  of  a  legacy  held  on 
certain  trusts,  wliich  has  been  severed  from  the  general 
estate,  though  retained  by  the  executor,  is  an  action  for  the 
administration  of  the  trust  fund,  and  this  section  affords  no 
stilt  III.  irv  bar  (>  ). 


an  to  fiuarrii*,  &c. :  M^Thnmll  v. 
M'KtHly,  (lS47j  10  L.  H.  Ir.  ."iJl, 
■nd  tup.  p.  -i  'li . 

(y)  Sec  liantei  v.  Glenton,  1899,  1 
Q.  B.  885. 

(r)  Skeppard  v.  Duke,  (1839)  9  Si. 
667 ;  8  L.  J.  N.  S.  Ch.  228  ;  Re 
Jlotce,  (1889)  .58  L.  J.  Ch.  703;  61 
L.  T.  681;  Jle  I)ari»,  1891,  3  Ch. 
119;  G.5L.  T.  128;  Ite  Barker,  \H22, 
2Ch.  \'A  ;  6GL.  T.  848. 

(.-r)  Ilf  Strphem,  (1889)  43  Ch.  D. 
39;  59  L.  J.  Ch.  109;  but  qumj 
whethcT  the  portion  attributable  to 
pcrsoDalty  is  barred  after  mx  years, 
%b. 

(a)  ReAMhtrelCt  U'tll,  (18.59)  John. 
112;  33L.  T.  (O.  .S.)  300 ;  Z>o«ff»  V, 
/).,  (188.5)  15  L.  R.  Ir.  264. 

(A)  ChrUtian  v.  iJererrux,  (1841)  12 
Si.  204 ;  Shrppard  r.  Ituke,  »up.  ; 
Prior  V.  llormbh.w,  ^1836)  2  Y.  k  C. 
Ex.  200. 

(f)  8.  13.  'ilic  fjcction  i.i  retro- 
KpcctiTO  :  WtUu  T.  Earl  Jfoirr,  (1881) 
60  L.  J.  Ch.  4 :  43  L.  T.  375 ;  Jle 
Johnton,  (1886)  29  Ch.  D.  064;  52 
L.  T.  682  ;  and  ia  not  affected  by 
the  Real  Property  Limitation  Act, 
1874,  and  therefore  the  period  for 


recovery  is  twenty  years ;  as  to  pro- 
cee<lingn  by  the  Crown,  see  the  In- 
t««Ute8  Estatos  Act,  1884,  a.  3  (3). 

(</)  I'ligh  V.  Ueath,  (1882)  7  A.  C. 
235  :  51  L.  J.  Q.  B.  367  ;  Ilarlock  v. 
Aohberry,  (1882)  19  Ch.  D.  539;  61 
L.  J.  Ch.  394  ;  and  see  Wrixon  v. 
Vtu,  (1842)  3  D.  &  War.  104  ;  Sag. 
R.  P.  117.  Time  does  not  run 
to  bar  a  foreclosure  action  on  an 
equitable  cliargo  on  a  contingent  re- 
vcrsiKnary  interest  in  land  till  the 
interest  fulls  into  possession,  llugill 
V.  inikinion,  (1888)  38  Ch.  D.  480; 
67  L.  J.  Ch.  1019  ;  pee  Jie  Owen,  1894, 
3  Ch.  220;  63  L.  J.  Cli.  749.  A 
simple  foreclosure  actif>n  is  not  an 
n<tion  for  tin"  rc-<<>vcrj'  of  poaaeflsion 
of  land  within  Ord.  XLII.  r.  5  of 
R.  S.  C.  1S83;  and  it  is  prudent  in 
such  an  actiim  to  add  a  claim  for 
possfosion  ;  Jl'oo'l  v.  jr/uatfr,  {\SH2) 
22  Ch.  D.  281  ;  52  L.  J.  Ch.  144. 

{r  rfiil/ipo  V.  .Vunnniyt,  (1837)  2 
M.  &  C.  309 ;  JiuUock  v.  Downet, 
(I860;  9H.  L.  C.  1  :  3  L.  T.  194; 
Jfareourt  v.  While,  (1860)  28  BeaT. 
303 ;  30  L.  .T.  Ch.  681  ;  sec  and 
consider  Edmund*  v.  Jf'auy/t,  (1866)^1 
E<i.    418;    35   L.  J.  Ch.    234;   and 
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Paymoiit  bj  any  prrson  authorised  to  make  it,  but  not  by    CTiap.  Vlll. 

a  mere  stranfjer,  is  suHieieut  to  brinn;  the  ai*e  williin  this   -- — : 

Bection  (./')  :  so  is  paymont  by  the  parties  claiming:  the  land,  Buffidcut pay- 
or their  trustees  ((/)  :  but  there  must  bo  a  proper  hantl  to 
receive,  and  give  a  distharg*-  fur  the  money  paid(/r);  and 
if  though  the  persons  to  pay  and  to  receive  are  difFerent,  tliey 
are  yet  trustees  for  one  and  the  same  person,  the  Statute  does 
not  run  (/) ;  and  whore  the  person  liable  to  pay  (k)  is  also  the 
person  entitled  to  receivt-,  no  question  of  limitation  under 
the  Statute  can  arise  (/).  A  payment  to  come  within  the 
Real  Property  Limitation  Act,  1837,  must  be  a  payment  of 
principal  or  interest,  and  must  be  made  by  the  mortgagor  or 
some  person  "  who  is  entitled  under  the  terms  of  the  contract 
to  make  a  tender,  and  from  whom  the  mortgagee  is  bound  to 
accept  a  tender,  of  money  for  the  defeazance  or  redemption 
of  the  mortgage  "  (w)  ;  and  hence  a  payment  of  rent  made 
by  a  tenant  of  the  mortgaged  property  is  not  suth  a  pay- 


Ti/toH  V.  Jaclson,  (1861)  30  Bcav. 
384  ;  li,-  lioire,  (1889)  58  L.  J.  Ch. 
703;  61  L.  T.  681,  as  to  executor 
constituting  himself  an  express  trus- 
tee of  the  legacy  ;  see  also  Laihy  v. 
BeMuleynt,  (1896)  1  Ir.  200  ;  and  see 
Re  Swain,  1891,  3  Cli.  233  ;  61  L.  J. 
Ch.  20  ;  and  Re  Tunmis,  1902,  1  Ch. 
176  ;  71  L.  J.  Ch.  118,  cases  coming 
under  the  Trustee  Act,  1888,  s.  8. 

(/)  Jlomnii  V.  Andrews,  (1850)  1 
Ir.  Ch.  R.  106;  Re  Lord  Cli/den, 
1900,  1  Ch.  774  ;  69  L.  J.  Ch.  478. 

(y)  Toft  V.  Stephenson,  (18.)1)  1  D. 
M.&G.40;  (1854)5D.  M.  &  G.  735. 

(A)  M'Varthy  v.  Daunl,  (1848)  11 
Ir.  Ya\.  R.  29 ;  Ifornsei/  Local  Tioitrd  v. 
Monarch,  Stc  Sueiety,  (1889)  24  Q.  B. 
D.  1  ;  69  L.  J.  Q.  B.  105  ;  and  see 
as  to  payment  by  a  jxreon  filling  :i 
double  character,  I'ordhani  v.  h'allis, 
(1853)  10  Ila,  217;  22  L.  J.  Ch. 
648;  Aitbury  v.  A.,  1898,  2  Ch. 
Ill  ;  67  L.  J.  Ch.  471.  As  to 
executors  paying  over  assets  to  bene- 
ficiaries, see  Thorn'  v.  Kerr,  (18.')j)  2 
K.  &  J.   'A  ;  25  L.  J.  Ch.  57  ;  Re 


Gale,  (1883)  22  Ch.  D.  820  ;  48  L.  T. 
101  ;  Blake  v.  Gale,  (1886)  32  Cli.  D. 
571  ;  55  L.  J.  Cl».  559  ;  but  see  Re 
-  Mar»den,{\%U)  26  Ch.  D.  783 ;  54  L.J. 
Ch.  640.  As  to  husband  and  wife 
bftiug  respectively  mortgagor  and 
mortgagee,  Re  Jlawes,  (1892)  62  L.  J. 
Ch.  463  ;  and  see  Re  lUxon,  lOOO,  2 
Ch.  561  ;  69  L.  J.  Ch.  609. 

(i)  Topham  V.  Booth,  (1887)  35  Ch. 
D.  607  ;  56  L.  J.  Ch.  812. 

(k)  Re  England,  1895,  2  Ch.  820; 
65  L.  J.  Ch.  21  ;  Re  Allen,  1898,  2 
Ch.  499;  67  L.  J.  Ch.  614. 

(/)  Rinns  V.  Xicholh,  (1856)  2  Eq. 
256  ;  35  L.  J.  Ch.  635  ;  Seagram  v. 
Kniyht,  ;i867)  2  Ch.  628  ;  R>irr,ll  v. 
I'arl  of  Fgremout ,  1844)  7  Beav.  205  ; 
13  L.  J.  N.  S.  Ch.  309  ;  Re  Drax, 
1903,  1  Ch.  781,  787  :  72  L.  J.  Ch. 
605. 

(»i)  Lewin  v.  Jt'iUon,  (1886)  11  A. 
C.  639,  646  ;  66  L.  J.  P.  C.  75  ;  and 
see  Re  I^rd  Ch/den,  sup.  ;  Brad*haw 
V.  Widdrinyton,  1902,  2  Ch.  430  :  71 
L.  J.  Ch.  627,  as  to  paymcnta  under 
B.  8  of  the  Act  of  1874. 


Srct.  6. 


\f'>\  Tin:  AU.>^1KAC  r. 

Lh«p.  Virr.  niont  (n).  Pajmont  of  interest  by  a  devisee  for  life  on  his 
testator's  simple  coiitmet  [o)  or  ppetiulty  dtbt  is  sullitient  a8 
apiinst  the  renmiuJerman  (y>).  But  where  there  wua  an 
n«tuul  charge,  and  the  tenant  for  life,  witliout  the  consent 
or  knowledge  of  the  tenant  in  tail  in  r(>raainder,  paid 
to  the  person,  who  but  for  the  8tntuto  would  liave  been 
entitle<I,  tlio  amount  of  the  charge  with  six  years'  arrears  of 
interest,  the  tenant  in  tail  was  held  not  to  be  bound  by  the 
tmnsaition,  and  the  charge  was  barred  (y)  :  so,  payment  of 
interest  (Ui  an  Irish  mortgage  miido  by  a  receiver  of  the 
mortgaged  estates,  api)ointed  under  the  Irish  Mortgage  Act, 
11  it  \'2  (leo.  III.  (\  10,  has  been  held  to  be  payment  by  an 
agent  within  this  section  (r)  ;  so,  also,  payment  of  interest  by 
a  dowTess  in  ]»ossession  of  the  mortgaged  estate,  with  the 
consent  of  tlie  heir  of  the  mortgagor  (v)  ;  and  payment  by  a 
mortgagor  prevents  the  Statut<'  running  in  favour  of  his 
surety  (/)  or  co-mortgagor  (//).  It  seems  that,  to  constitute  a 
Buflicient  payment,  it  is  not  essential  money  should  aituall}' 
pass  between  the  parties ;  thus,  where  a  debtor  put  his  hand 
into  his  pocket,  as  if  for  the  purpose  of  paying  interest  due, 

(m)  Uarloek  t,  Athlx-rry,  (1882)  19  charge  was  held  sufficient  to   biud 

Ch.  D.  539;  61  L.  J.  Ch.  294  ;  and  the   others;    but    in    Richardson   t. 

M>e  Xricbould  V.  .Smith,  (1887)  33  Gh.  Youm/r,  (ISTl)  6  Hi.   473  ;  40  L.  J. 

D.  127  ;  (1889)  14  A.  C.  423.  Ch.  338,  acknowledgment  by  one  of 

(o)   He  IloUingihtad,  (1888)  37  Ch.  two  mortgagees,  wlio  on  the  fare  of 

D.  661  ;  57  L.  J.  Ch.  400.  the  deed  appeared   to  be  trustees  of 

(p)  Roddam  v.  MorUy,  (18.)7)  1  D.  the  mortgage  debt,  was  held  insuf- 

&  J.  1  ;  26  L.  J.  Ch.  438  ;  nee  Coope  fiuient  ir>  keep  alive  the  right  of  re- 

T.  Crtuicell,  (1866)  2  Ch.    112,   120;  demption  ;  and  sec  mp.  p.  467  ;  and 

36  L.  J.  Ch.  114  ;  in  which  the  ulti-  nee  Lrahy  v.  I)e  MoUyn*,  (1896)  1  Ir. 

mate  decision  in  Roddam  v.  ilorUij  20G. 

was  questioned  by  Lord  Chelmsford  ;  (q)  Ilrrhrr  r.   Lrlacour,    (1881)    11 

but  it  has  since  been  expn  saly  ap-  L.  R.  Ir.  187. 

proved  and    followed,    soo    I'eart    v.  (r)    f'htnuery    v.    F.cant,  (1864)     11 

Lamg,   (1871)  12  Ya\.  41  ;  40  L.  J.  H.  L.  C.  116;   10  Jur.  N.  S.  856. 

Ch.  225;  Ri  llollingthtad,  (1888)  37  (*)  Amrt  v.  Mannrriny,    (1869)  26 

Ch.    D.    651  ;    57  L.   J.   Ch.   400  ;  Beav.  683. 

Libb  T.    Walkrr,    1893,    2   Ch.   429;  (0    Ltuin    v.     IfiUon,     (1886)     II 

62  L.  J.  Ch.  636 ;  liarelay  v.  0>rfn,  A.   C.   639 ;    65   L.  J.  P.  C.    76  ;  Re 

(1889)  60  L.T.  220.     In  Ihrktn»onr.  Fri*by,    (1889)    43    Ch.    D.    106;    69 

TuiMialf,  (1862)  1  D.  J.  4  S.  62  ;  32  L.  J.  Ch.  94. 

L.  J.  Ch.   37,  acknowledgment   by  (m)  Bailie  t.  Iricin,  (1897)  2  Ir.  R. 

one  of  acTcral  dcriseea  subject  to  a  614. 
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and  the  creditor  anticipated  actual  pa^'nlent  by  handiDg  liiiu    Cl.ap.  viii. 

a  ^\TlttoIl  receipt  fcjr  it,  tliero  was  a  sufficient  payment  (x)  :  '- . 

but  -svlieio  A.  being  indebted  to  B.  on  three  several  debt*", 
two  of  wliioh  were  baiTed  by  the  Statute,  made  a  j.ayment  of 
interest  at  B.'s  request,  without  referring  to  any  of  the  debt*, 
the  i)ayment  was  treated  as  exelusively  made  iu  respect  of 
tlio  unbarred  debt ;  and  not  as  an  acknowledgment  of  the 
debts  already  barred  (//).  But  in  order  to  make  a  part  pay- 
ment sufficient  within  tlie  section,  it  must  be  made  under 
circumstances  from  wliieh  an  admission  of  liability  and  a 
prniiiise  to  pay  the  residue  can  be  inferred  (z). 

The  acknowledgment  referred  to  in  ss.  40  and  42  of  the  Aclcnowledg- 
oarlier  Act  and  in  s.  S  of  the  Act  of  1874,  must  be  in  Amting;  ^'^"ftTXnr 
but  may  be  signed  by  the  agent  of  the  person  giving  it  (fj)  ;  ""''itk^.  ho 

liin  •!  ••  •  •  o\/»   gjjj  ^2  of  Act 

and  the  Courts,  in  determining  what  is  a  suflicient  acknow-  of  1633  and 
lodgment  under  these  sections,  have  adopted  a  liberal  con-  i"s74%)/ 
struction  of  the  hmguagc  of  the  Act  (r)  ;  thus,  an  affidavit, 
or  answer,  though  made  under  compulsion  may  be  a  sufficient 
acknowledgment  of  a  debt  or  claim  {</) :  but  not  the  report  of 
tlie  ^Nfaster  under  the  fonner  practice,  nor,  it  is  conceived,  the 
Chief  Clerk's  certifieato  under  the  present  practice  in  a  suit  i^/). 
An  admission  in  the  will  of  the  debtor  of  the  existence  of  a 

(x)  MaUrv.  M.,  (Isr.T)  L.  R.  2  Ex.  1902,  2  Ch.  430  :   71  L.  J.  Ch.  C27. 
lo3;   3G  L.J.  Ex.  70;   diss.   Bnin-  (<«)  And    s«  o    further    as    to    ac- 

well,  B.  knowledjfniinta  within  those scctionn, 

(y)  JS'Wiv.  Zro(/^*oM,  (18.55)  CD.  M.  D.  &  B.   '2iid   ed.    pp.   222  et  tfij.  ; 

&    G.   474.     See  also   Spickenifll  v.  Carson,  R.  V.  Stats,  pp.  198—200. 
Ifotham,  (1854)  Kay,  669  ;   2  F^i.  R.  (A)  Alitrr  under  m.  14  and  28,  tup. 

1103.  p.  451. 

{:)    Tatihr    v.    Hollard,     1902,     1  [c)  Sec  lil.ii,-  v.  Xityeiit,    (1846)    3 

K.  B.  67r. ;  71   L.  J.  K.  B.  ■2:><.     A  J.  &  L.  at  p.  673;   lyail  v.  Flultr, 

pnymout  d  ajiartof  a  debt  dui'  fmm  (1873)  W.  N.  208. 
a   firm    by   one    partner,    after    tlie  ('/)   Ooodf    v.   Jvh,    (1S5S)    5   Jur. 

di.«s<)lution  of  tlie  firm,  is  not  suf-  N.  S.  145;  2S  L.  .1.  Q.  B.  1  ;  Muodte 

ficient  to  bind  the  other  partner,  so  v.  JlonnUtrr,  (1859)  5  Jur.  N.  S.  402  ; 

aa   to   prevent    time   from    running  32    L.  T.    376 ;    Trhtram   w   Jiartr, 

under  the  Statute  ;   Watton  v.  W'(W-  (1841)  Long.  &  T.  1^6  ;  and  boo  iJimj 

man,    (1X75)    20  I-:»i.    721;  45   L.  J.  Vhiertit  v.  ;nW*<;/o/»,  (1842)  i*.  456  : 

Ch.   57  ;  and  see   generally  on   the  Jiiirrovn  v.  <7o»r,  '1858)  6  H.  L.  C. 

principle  Ilarloch  v.  Aihbemi,  ;i882)  907. 

10  Ch.  D.   at  p.  645 ;  51  L.  J.  Ch.  (r)  Hill  v.  SiawtU.  (1839)  2  Jebb& 

:!'.)»;  autl -tec Jliadxhtt^ry .  Widfiiiniffnn.  S.  nS9  :   2  L.  R.  Tr.  ^>fl.'. 

I).       vol..  1.  H   U 
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Cliap.  VIII.    juJ^^nont  ilt'lit  luui  btn-n  ln'Ma8u(rnlent  ackiiowledf^nioiit  (/); 

1-i —  8*),  any  nilmij>jii«)U  in  writiiif^  by  tho  debtor,  of  llio  cxistonee 

of  nn  uust'ttk'd  account,  oithor  witli  or  wltli(»ut  a  i)n)miso  to 
}>ay  tho  balance  (if  any)  duo,  will  jin-vt-nt  the  tStatuto 
running  (f/)  :  so,  also,  his  written  ]»romis('  to  pay  so  soon  as 
ho  is  able  (//)  :  so,  formerly  an  ndmis.sion  in  an  insolvent's 
schtnlule  (/),  but  not,  it  seems,  a  bankrupt's  balance-shoot  {/.)  : 
so,  a  letter  by  the  solieitor  of  the  purchaser's  devisees  to  tho 
solieitor  of  tho  vendor's  assignees  that  the  purchase-money 
WHS  lying  idle,  waa  hold  to  bo  a  suifieient  acknowlodgmont  of 
the  existence  of  tho  vendor's  lien  (/) :  so,  tho  acknowledgment 
by  tho  agent  of  a  trustee  for  sale  and  payment  of  debts  (/;/)  : 
but  where  there  is  no  absolute  admission  that  anything  is 
duo,  but  simply  an  agreement  to  refer  a  disputed  account  to 
arbitration,  and  no  award  is  made,  there  is  no  sufficient 
acknowledgment  (»).  A  letter  admitting  the  existence  of  the 
debt,  but  stating  the  debtor's  inability  to  pay  in  full,  and 
l)roposing  a  composition,  has  boon  held  insufficient  (o)  ;  so, 
also,  a  letter  by  the  debtor  disclaiming  an  intention  to  avail 
himself  of  the  Statute,  but  professing  his  inability  to  pay, 
and  solii-iting  further  indulgence  (y>).  And  it  is  not  necessary 
that  tho  acknowledgment  should  state  tho  amount  of   tho 


{/ )  Millinyton  y.  Thompson,  (18.V2) 
3  It.  Ch.  R.  230  ;  see  Scott  v.  Si/n^r, 
(1891)  27  L.  R.  Ir.  SCO ;  and  Re  Iloytr, 
18^3,  1  Ch.  84  ;  02  L.  J.  Ch.  1S2. 

(^)  Francf  v.  Syinpnoti,  (18-5-1)  Ivny, 
678;  18  Jur.  929;  linnner  v.  Jin- 
ridge,  (1881)  18  Ch.  D.  251  ;  00  L.  J. 
Ch.  630;  Itc  Ricer  fiteamcr  Co.,  Mil- 
ehfiri  Claim,  (1871)  6  Ch.  822  ;  25 
L.  T.  319  ;  Chaicmorc  v.  Turner, 
(1S75)  L.  R.  10  Q.  B.  500;  Quiucry 
T.  Sharpe,  (1876)  1  Ex.  D.  72;  46 
L.  J.  Y.X.  347  ;  Skeet  v.  Lindsaii, 
(1877)  2  Ex.  D.  :J14  ;  46  L.  J.  Ex. 
249;  Grrrn  v.  Ilumphretji,  (188  J)  20 
Ch.  D.  474  :  63  L.  J.  Ch.  025 ; 
Inginin  v.  LittU,  (1883)  1  C.  &  E. 
186;  Ciincoi  v,  Milburn,  (1889)  42 
Ch.  D.  421  ;  33  W.  R.  40  ;  I.angrUh 
T.  Watli,  1903,  1  K.  B.  630;  "2 
L  J.  K.  B.  13  ). 


(/()  llammond  v.  Smith,  (1864)  33 
Beav.  4.")2. 

(i)  liiirrctl  V.  Birmingham,  (1842) 
4  Ir.  Eq.  R.  .537  ;  Lgall  v.  I/uker, 
(1S7.'})  W.  N.  203  ;  but  sco  Hobioti  v. 
Burnt,  (1849)  13  Ir.  L.  R,  280. 

[k)  Re  Clendiunirig,  (1859)  9  Ir. 
Ch.  R.  281, 

(/)  To/t  V.  Stephriuon,  (1861)  1  D. 
M.  &  G.  28  ;  .S-.  C,  (1854)  5  D.  M.  & 
G.  735. 

(»/i)  .SV.  John  V.  Boughton,  (1838)  9 
Sim.  219 ;  7  L.  J.  N.  S.  Ch.  208, 

(w)  Ilalet  V.  Stetctiton,  (1863)  9  Jar. 
N.  S.  300;  7  L.  T.  317;  but  sco 
f%>f!,n  V.  Z)a%,  (1840}  4  Y.  &  C.  238. 

(o)  J-:c(rctt  V.  Rohinnon,  (1858)  4 
Jur.  N.  S.  1083  ;  and  casts  cited. 

(/>)  Rackham  v.  Marriott,  (1857)  3 
Jur.  N.  S.  495  ;  20  L.  J.  Ex.  31^; 
and  (f.  Orrfn  v.  Iltimphrrgn,  tup. 
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debti/y).     Where  money  was  lent  to  a  trader  to  accumulate   CTiap.  Vlll. 

for  tlio  creditor's  Lenefit  at  compound  interest,  it  was  held  that  — — 

the  Statute  began  to  run  at  the  date  of  the  advance  ;  and  that 
periodical  entries  in  the  debtor's  books,  carrying  over  interest 
to  the  creditor's  account,  did  not  take  the  case  out  of  the 
Statute  (/•).  And  an  acknowlodfrnifnt  by  one  of  two  executor 
trustees  of  realty  against  the  wish  of  the  other  is  not 
sufficient  within  s,  42  (v).  And  it  seems  tliat  an  acknow- 
ledgment after  the  statutory  period  has  expired  is  suffi- 
cient (/). 


No  arrears  of  dower  are  to  be  recoverable  for  more  than  An-eara  of 
six  years  (u)  ;  and  no  excepti<jn  is  made  of  cases  where  an 
acknowledgment  of  title  has  been  given. 

No  arrears  of  rent  U)  (wliich  includes  a  fee-farm  rent  (y) )  Arrears  of 

^  .  ,  rent,  b.  42. 

and  tithe  rent-charge  (~),  or  of  interest  in  respect  of  any  sum 
of  money  charged  upon  or  payable  out  {a)  of  any  land  or 
rent,  or  in  respect  of  any  legacy,  are  to  be  recoverable  for 
more  than  six  years  (b)  from  the  time  when  they  became 
due,  or  when  a  written  acknowledgment  of  the  same  was 
last  given,  unless  a  prior  inc\imbrancer   has  been   in   pos- 


(7)  St.  John  V.  lioughion,  (1838)  9 
Sim.  219,  225;  7  L.  J.  N.  S.  C\\. 
208. 

(r)  Jacl-ioH  V.  O'/y,  (ISJ'J)  John. 
397  ;  6  Jur.  N.  S.  976. 

(«)  ^Ktburij  V.  A.,  1898,  2  Ch.  Ill; 
67  L.J.  Ch.  471. 

(t)  decile  Lord  Clifdcti,  1900,  1  Ch. 
774  ;  69  L.  J.  Ch.  478  ;  Carson,  K. 
r.  Stats,  p.  200. 

(m)  S.  41  ;  Bamford  v.  B.,  (1845)  6 
Ila.  203. 

(x)  S.  42  ;  see  Jliclman  v.  Upsall, 
(1870)  4  Ch.  IX  11 »  :  40  L.  J.  Cli. 
245  ;  and  fup.  p.  4('il. 

(f/)  Uumfny  v.  Crri/,  (1849)  7  C.  B. 
667. 

(z)  Ecclfsiaalical  Coinmrs.  v.  Lord 
S/igo,  (1865)  5  Ir.  Ch.  R.  40  ;  Cotwlfif 
V.  Gorman,  (1898)  1  I.  R.  20 ;  and  sec 
now  Tithe  A.-t,  ISOI.  f.  10(2). 

II 


(rt)  Including  judpment.s,  Ifrnrt/v. 
Smith,  (1842;  2  D.  i  War.  381  ;  lie 
Fitzgerald,  (1897)  1  Ir.  R.  550 ;  and  soo 
Burnt  v.  Ilobinnon,  (1839;  1  D.  i  Wal. 
688.  A  new  right  has  been  held  in 
Ireland  to  accrue  on  a  j  udgment  being 
revived  on  a  tei.  fa.,  bco  lie  Blake, 
(1840)  2  Ir.  Ch.  R.  043  ;  3  J.  i  L.  265. 
A  sliiire  of  the  proceeds  of  sale  of  real 
estate  directed  to  he  Hold  has  been 
held  to  be  money  payable  out  of  land 
within  this  section,  Bouycr  v.  Wood' 
man,  (18G7)  3  Eq.  313;  so  a  sum  of 
money  eharfrod  on  land  and  payable 
by  periodical  instalments  :  Vpptngton 
V.  Tarrant,  (1861)  12  Ir.  Ch.  262; 
and  tid>-  Slip.  p.  401,  and  cases  cited 
in  note  (»). 

(A)  Time  is  reckom-d  from  the 
filing  of  the  bill,  Chapptll  v.  lUet, 
{lHi'2)  1  D.M.  kCr.  393. 

u2 
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THK  ARSTRArT. 


•  !.a;.  vril.  soision  within  ono  year  boforo  tho  oommenoomont  of  the 
— '- — — —  procoeilings  for  tho  roi-ovory  of  siicli  arronrs,  in  wliicli  caae 
they  may  bo  rocoverod  for  tho  wlirjl»>  jioriod  of  such  pos- 
Bossioii  {(■) ;  that  is,  if  tlio  prior  incumbranoo  affect  tho  estate 
or  inten*st  upon  whieli  tho  subsequent  incumbrance  is  a 
clmrge('/).  AVIioro  tliero  luv  several  iiKunibranccrs  on  tho 
same  hind,  ranking  in  a  series  one  after  tlie  other,  payment 
or  aeknoNvledgmeut  by  tho  mortgagor  will  not  keep  alive  tho 
riglit  of  the  first  mortgagee  to  arrears  of  interest  beyond  the 
period  of  six  years  as  against  the  subsequent  mortgagees  (r), 
nor  is  an  acknowledgment  by  one  of  the  executors  (who  are  also 
devisees  in  trust)  against  tho  wish  of  the  other  a  valid  acknow- 
ledgment of  the  two  in  their  capacity  of  trustees  so  as  to  keep 
alive  the  right  of  a  mortgagee  to  more  than  six  years'  arrears 
of  interest  (./).  A  decision  that  if  the  interest  on  a  mortgage 
debt  is  secured  by  bond  or  covenant,  arrears  for  twenty  years 
can  be  recovered  as  against  the  mortgaged  estate  {(/),  which 
was  opposed  to  the  opinion  of  Lord  .St.  I^onards  (//),  has 
been  overruled  (/) ;  even  in  a  caso  where  tho  mortgaged 
estate  was  a  reversion  (/).  Formerly,  as  against  the  mort- 
gaged estate,  tho  mortgagee  could  only  recover  six  years' 
arrears  of  interest,  and  must  look  to  the  bond  or  covenant  of 
the  mortgagor  for  the  rec(n'ery  of  any  further  arrears  (/) : 

(c)  S.  42; /Vr/wrM  V.  (7/or^r,  (1815)       r„nal  Co.,   (1840;   3   Beav.    86;    He 

5  Ha.  39  ;  15  L.  J.  Ch.  99  ;  Drought  Lloyd,  1903,  1  Ch.  385  ;  72  L.  J.  Ch. 
V.  Jonet,  (1843    2  Ir.  Eq.  R.  303  ;  4       78. 

D.  k  War.  171.  ;.)  lfunt,r\.Xockold*,{\%hO)  1  Mao. 

{di    Vi„rnit\.  Going,  (184 »)  1  J.  &  &  O.  640,  653;   19  L.J.  Ch.  177; 

L.  G97  :  7  Ir.  Eq.  R.  463.  llumfrey  v.  Grry,  (1849)  7  C.  B.  567  ; 

{(■)  Holding  V.  Lnnf,  (1863)  1  D.  J.  Hound  v.  Iltll,  (1861)   30  Beav.  121  ; 

6  S.  122;  .32  L.  J.  Ch.  219;  see  31  L.J.  Ch.  127;  67/'/ir  v.  Johnton, 
ikinnery  v.  Eran»,  (1864)  11  II.  L.  C.  (1861)  1  Dr.  &  S.  412  ;  30  L.  J.  Ch. 
115;  10  Jiir.  N.  S.  855;  Attbiny  646;  boo  the  cajtrs  as  to  mortgages 
V.  ,/.,  IM'jJi,  2  Oi.  Ill  ;  67  L.  J.  Ch.  of  rcvcrNions  dincuiwed  in  Smith  v. 
4"1-  Hill,  (1878)  9  Ch.  D.  143  ;  47  L.  J. 

(/)   Aitbury   V.   A.,   1898,   2  Ch.  Ch.  788. 
Ill;  67  L.  J.  Ch.  471.  (k/  Sinclair   v.   Jackson,    (18.').3)    17 

(y)  hu  Hgur  v.  Lrr,  (1848)  2  Ila.  Beav.   405;   1   W.  R.  400;  and  sec 

326  ;  12  L.  J.  X.  S.  Ch.  345.  Jie  Turner,  (1894)  43  W.  R.  153. 

(/.)  Ilarri^Jton  v.  Jhiignan,  (1842)  2  (/)  See  liotryrr  v.  Woodman,  (1867) 

D.    &   War.    295;    Hughe*  v.   Kelly,  3    Eq.    313;    Clarknon  v.    Ilnidrrnon, 

fl84.3,  3D.  k  War.  482;  6  Ir.  E^i.  (1880)   14  Ch.  D.  348:   49  L.  J.-Ch. 

R.  286  ;  and  see  Hodget  t.   Croydon  289. 


'jni:  AiJSTUACT.  4G9 

but  now,  uo  more  than  six  y<'ars'  arrears  can  Lo  recovered    ^''  «r-  VIII. 

.  ,  •  ,       ,        ,  ,  Sect.  6. 

either  against  tiie  land  or  on  the  c-ovenunt  [ni),  u<>r  even  ujion  ■ — - — 

a  collateral  bond  given  by  the  mortgagor  simultaneously  with 
the  mortgage  (//).  This  section,  however,  does  not  bar  tho 
right  to  recover  arrears  of  any  annuity,  charged  on  a  rever- 
sionary interest  in  land,  so  long  as  the  interest  continues 
reversionary  (o)  ;  nor  does  it  affect  tho  validity  of  a  clause 
frequently  inserted  in  mortgages  of  reversions,  and  sometimes 
of  other  iiroperty,  providing  for  the  capitalization  of  intere!»t 
in  the  event  of  its  I'alliiig  into  arrear  ijj)  ;  and  a  mortgagee  is 
not  limited  to  six  years'  arrears  of  interest  against  tho 
proceeds  of  sale  where  tho  property  has  been  sold  under  a 
power  of  sale  (y),  or  where  an  action  has  been  brought  to 
redeem  a  mortgage  of  a  reversion  (;•).  But  where  money  has 
been  paid  into  Court  under  the  L.  C.  C.  Act,  1845,  for  the 
purchase  of  land,  subject  to  an  equitable  moi-tgago  by  deposit, 
with  a  covenant  to  execute  a  legal  mortgage,  only  six  years' 
arrears  of  interest  are  recoverable  (v).  It  has  been  held,  under 
the  Act  of  1833,  that  the  heirs  of  a  mortgagor,  who  for 
himself  and  his  heirs  has  covenanted  to  pay  the  principal  and 
interest,  could  not  nihini  excejit  upon  payment  of  the  arrears 
for  twenty  years,  tho  mortgagee  being  at  liberty  to  tack  the 
personal  liability  under  the  coyenant  as  against  the  heir; 
but  it  was  said  tliat  it  W(.iuld  be  otherwise,  if  the  suit  were 


(,„)  Real  Troporty  Limitation  Act,  v.  Ihotcn,  (1890)  45  Cli.  D.  22J  ;  GO 

1874,   8.   8;   Hutiou  v.    .S'.,  (1882)   22  L.  J.  Ch.  43. 

Ch.  D.  511  ;  52  L.  J.  Ch.  333.  /y  ^8  to  whicli,  see  Wolat.  Forms 

{n)  Ffartiside    v.    Flint,   (1883)  22  aud  Tree.  Gtli  ed.  p.  76. 

Ch.  D.  579;   52  L.  J.  Ch.  479.     As  ,  n  r»        j        n-       t   .yacc   i  v 

'  (y)  Edmunday.  If  aiiijfi,  (1866;  1  Eq. 

to  theliubility  of  sureties  who  giveau  ^jg  .  ^^.  j,^^,,,^,/^^  (Jgjj;,  34  ch.  D. 

iBdepeudent    b,>nd,    .eo   Jie    I'ou-ns,  ..,        ^g  l.  J.  Ch.  599;    lir  Lloyd, 

(1885)  30  Ch.  D.  291  ;  53  L.  T.  047  ;  ,          ^  ^h.  385 ;  72  L.  J.  Ch.  78 
Jie  Frishy,  (18Sy)  43  Ch.  D.  lOG ;  59 

L.  J.  Ch.  94  ;  or  a  promissory  note,  (O  Ding^f  v.   Coppni,  1899,  I  Ch. 

lie    Wulmnt^hnmni,   (1890)   62  L.  T.  '26;    G8  L.  J.  Ch.  337;    ^u^rtll  v. 

641 ;  38  W.  R.  537.  lirodhunt,  1901,  2  Ch.  160,  167  ;  70 

(0)   Whfeltr  V,  llouill,  (1857)  3  K.  L.  J.  Ch.  587  ;  /.V  Ihyd,  $iip. 

k  J.    198;  JvnliiH  v.    Young,    (1878)  (»)   He   Sttad'»   Jfvttgaprd  Fftatr*, 

W.  N.  229;  but  qu.,  beo  Smith  v.  (1876)  2  Ch.  D.  713;    45  L.  J.  Ch. 

iy  I //,  «»/;a  ,- as  to  reversionary  intcrt>t»  C34  ;  sco  Jie  Lloyd,  1903,  1  Ch.  385, 

charged  on  pcrbiuulty,  ste  Mdloth  404. 
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Chnp.  VIII.    hy  the  mortj^ngor  himsolf  (/).     So,  mit,  or  n  rcnt-clmrj^, 

f^'"-       (hou;;h  rocovoniMo   ngainst  a  covonftntor  f«)r  twenty  years 

uuilor  tho  Civil  rroicdiiro  Act,  lM'-\,  s.  3  (m),  is  rocovcrablo 
fts  ogniust  til*'  IuikI  only  for  six  years  (j-)  ;  and  a  legal  reut- 
clmrgo  is  wholly  lost  by  non-payment  for  a  jtoriod  exceeding 
the  8tutut<»iy  limit  (y).  An  annuity  charged  on  land  comos 
within  tho  meiming  of  the  word  "  rent  "  in  8.  42,  and  there- 
fore no  more  than  &ix  years'  arrears  are  recoverable  (z)  ;  but 
the  i)0>ition  of  the  grantee  of  such  an  annuity  which  has  been 
duly  paid,  \vhcre  tho  grantor  has  retained  possession  of  the 
estate  without  ncknowlcdgnunt  of  title,  for  a  period  exceeding 
tho  statutory  limit,  seems  to  bo  doubtful  («).  An  annuity 
given  out  of  personalty  only  is  not  within  this  section ;  for 
though  it  is  a  legacy,  yot  the  yearly  jmyments  made  in 
i-espect  of  it  cannot  bo  treated  as  *'  interest  in  respect  of  a 
legacy  "(A).  In  tho  case  of  a  legacy,  and  of  a  suit  to 
administer  the  estate,  tho  legatee  has  been  held  entitled  to 


(/)  f:iri/  V.  Xoncood,  (1852)  5 
Do  O.  &  S.  240  ;  21  L.  J,  Ch.  71G  ; 
and  SCO  Sinclair  v.  Jackson,  (ISj.'J)  17 
Bear,  at  p.  413;  1  W.  R.  400. 

(m)  See  Paget  v.  Foley,  (1836)  2 
Bing.  N.  C.  679;  3  Sc.  120  ;  Sims  v. 
Thomat,  (1840)  12  A.  &  E.  530 ;  4 
Jur.  1181  ;  Jfanniiif/  v.  I'/ielpn,  (18.')4) 
10  Ex.  69  ;  24  L.  J.  Ex.  02  ;  Darlri/ 
V.  7'<•///w/l^  (188.'))  r,[i  L.  T.  2;J7. 
And  thiH  right  i**  not  affected  by  the 
Real  Property  Limit^ition  Act,  1874  ; 
ib.  ;  and  see  JJonfffun  v.  X'l/f,  flS85) 
16  L.  R.  Ir.  309. 

(r)  Jlnnter  v.  XmkoUt,  ^850)  1 
Mac.  &  O.  640;  19  L.  J.  Cl>.  177; 
whii'h  MO  UH  to  tho  combined  effect 
of  the  two  Actfl. 

(y)  Jama  t.  Salter,  (1837)  3  Bing. 
N.  C.  544  ;  Lattyton  v.  L.,  (18.'»4)  18 
Jur.  928 :  (1855)  7  D.  M.  &  O.  30. 

{:)  Ferguson  v.  Liringtton,  (18IG) 
9  Ir.  E<i.  R.  202  ;  Frauci*  v.  Ororer, 
(ISJ.i)  5  Ha.  39;  15  L.  J.  Ch.  99  ; 
or  on   realty  and    personalty  ;    Jlc 


Xiigent,  (1887)  19  L.  R.  Ir.  140. 
Procectlings  to  recover  must  bo 
takoii  within  twelve  years  from  the 
time  when  the  riglit  accruetl;  Ilvghe* 
V.  Coles,  (1884)  27  Ch.  D.  231  ;  63 
L.  J.  Ch.  1047;  and  see  Lower  v. 
D.,  (1885)  16  L.  R.  Ir,  264. 

(fl)  See  Searle  v.  Colt,  (1841)  1  Y.  & 
C.  C.  C.  36.  Payment  by  executors 
and  trustees  in  po.sj<e.H«ion  has  been 
]i<  Id  I'indiug  ii-s  agninbt  the  cestui  que 
use  ;  Francis  V.  Grmrr,  (1845)  6  Ha. 
39  ;  13  L.  J.  Ch.  99 ;  and  sec  Toft 
V.  Stephenson,  (1851)  1  D.  M.  &  Q. 
at  p.  37. 

(h)  lie  A!,htceWs  Wtll,  (1859)  John. 
112;  33  L.  T.  (O.  S.)  300,  whero 
thirty-seven  years'  arrears  were  ro- 
coveredagttinst  the  residuary  legatees. 
But  ifinrrf  whether  such  an  annuity  is 
not  a  serie.M  of  Hcparato  legacies,  each 
subject  to  a  distinct  contingency,  and 
as  such  within  s.  40;  and  see  Roch  v. 
Cill'-n,  (1848)  6  Ha.  531 ;  17  L.  J.Ch, 
HI:  Sng.  nth  ed.  13S ;  Darby  k  Bos. 
'Jnded.  IHl,  182,  194. 
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an-ears  of  interest  for  six  years  before  the  date  of  carrying  in    Chap.  vni. 

his  claim  before  the  master  (c).  — — 


A  piu'cliaser  can  bo  compelled  to  nceeitt  a  title  depending  rurchawr 

1  •  -/tiiM  .1  oi/>\  mt  CUlUIX-ll<-ii  to 

on  adverse  possession,  vinhi'd  like  any  other  fact  (^/).     1  he  accept  title 

beneficial  application  of  this  i»rinciple  as  between  vendors  and  stlTutt'of  ""^ 

purchasers,  is,  however,  in  the  case  particularly  of  missing  LimitntiouB. 

instruments,  materiidly  affected  by  the  difhculty  which  exists 

(ti  determininff  the  time  when  the  ri},'ht  of  action  may  have 

accrued   to   the  supposed   adverse   claimants :    for  instance, 

wh'i  re  forty  years  have  elapsed  since  the  death  intestate  of  a 

former  owner  seised  in  fee  simple  in  possession,  the  Statute 

may,  as  a  general  rule,  be  safely  relied  on  as  against  the 

claim   of    any   latent   heir ;    as   his   right    of    action   must 

ordinarily  (c)  have  accrued  at  the  death  :  but  if  the  intestacy 

itself  is  in  dispute,  and  there  is  reason  to  apprehend  the 

existence  of  a  will  whoso  contents  are  unknown,  here  the 

Statute  is  evidently  a  very  sliglit  protection  ;  as  limitations 

may  have  been  created  under  which  a  right  of  action  may 

exist  for  an  indefinite  period.     The  rule  above  stated  docs 

not,  however,  affect  the  right  of  a  purchaser  to  a  forty  years' 

title  under  an  open  contract  (./'). 


It  sometimes  happens  that  lapse  of  time  increases  instead  I^pwof  time 
of  diminishing  a  known  risk  attending  a  title:  ry.,  where  tiinVs  render 
a  settlement,  by  deed  or  will,  duly  executed  and  attested,  ^J,  ""'  *^'^ 
has  created  limitations  in  remainder,  some  of  whieh  are  still 
subsisting,  or  capable  of  taking  effect,  and  the  invalidity  of 

(f)  Handkijv.  Wood,  (1851)  9  Ila.       (18.J9)    1    I).  F.  A;   J.  •1\C;    29   L.  J. 

•JOl.  Ch.  181. 

{(T)    Games    v.    Boiiuor,    (1885)    33  /  \  r-,          .                 •» ,     i    ^ 

,,,    '                   ^     ,    ™  v)   ^  \\CTc   IS   a  riosMblc  but  vcrv 

AV.  R.  64;  64L.  J.  Ch.  617;  r«//-.7/  ,,             ..            ,'      ,       ,,,        •, 

,      ^     ^     „  '  rare  e.xc«ptioii  under  the  old  law  of 

V.  7f«y<-r«,  (1844)0  Ir.Eq.Kcp8.4J9;  .■i,„,;,  •     ,,  ,  ,, 

,  ^         '  1        r  '  inheritance,  in  the  case  of  an  estate 

and  SCO  .Sc««  v.  JN'i.rcM,  (1843)  3  D.  &  ,  ,.        ,  ,      . 

'  ^         '  descending  to  a  person  who  is  not 

>>  ar.  388;  6  Ir.  Eq.  Reps.  8,  where  r.  n  i    •  i      i         .-.i  ^ 

'         *        '  full  licir,  and  whose  title  as  tcinp<j- 

the   vcrifi.  ation   was  merely  by  afli-  ^^^^  ,,^.^  ^^^^  ^  Mibscquently  dis- 

davit ;  but  the  Court  stated  that  the  j,,„^.^^  ^^  ^,,^  ^;^^^^  ^j  ^  j„U  j,^^, 

purchaser  n.iK'ht  have  insisted  on  a  j^^,  Larson,  R.  V.  Stat*.  378,  379. 
regular   examination    of   witnesses  ; 

fecA'i»/liro«/T.Z/oyr/,(18l8)  12Ir.E.i.  U)  •^«'«'*«  ▼•  Rf^f^h    1900,  2  Ch. 

Reps.  585,  598  ;   Moiilloti  v.  Kdmond*,  858  ;  69  L.  J.  Ch.  879. 


i:j 
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Chnp.  VIII.    tlio  st'ttltniL'Ut,  on  tlu'  ground   of  personal  incai>acit y  on  iho 


part  of  tln»  8t»ttlor,  or  of  fraud  practised  upon  him,  Sic,  haa 
boon  ostalilishiMl  in  procoodings  against  tho  party  in  posses- 
sion, and,  perhaps,  other  parties,  but  which  aro  not  bin<ling 
on  all  tho  reniaindennen  :  in  smli  a  case,  inasmuch  as  lapse 
of  time  increases  tho  difficulty  of  procuring  evidence  of  the 
facts  neeessary  to  invalidate  a  prima  facie  valid  document, 
the  risk  attending  tho  title  may  for  a  very  long  period  bo 
said  to  inci-ease  dv  die  in  diem. 

PoMCMui  possession  for  a  time  exceeding  the  statutory  limit,   not 

un.l.T  tho  A.t  onlv  bars  tho  remedy,  but  also  extinguishes  tho  right  of  the 
original  owner  (i/).  It  has  been  said  that  the  ofloct  of  the 
Act  is  to  make  a  Parliamentary  conveyance  of  the  land  to 
the  i>ersou  in  possession,  after  tho  statutory  period  has 
el!ijts<'d  (/')  :  but  though  it  is  true  that  tho  possessory  owner, 


aiiil  not  tho 
rvmrdj  only 


but  doc^  not 
operate  as  a 


(y)  See  It.  34  :  Seott  V.  Xixon,  (1843) 
3  I).  Sc  War.  388  ;  6  Ir.  Eq.  R.  S  ; 
Durrouyht  v.  M'Cifipht,  (18H)  1  J. 
k  L.  JOO ;  7  Ir.  Eq.  R.  49 ;  liulhtuj 
V.  Hobday,  1882)  31  W.  R.  9.  A 
8ub«f«iucnt  entry  by  a  person  so 
borri-d  will  bo  merely  a  trespass ; 
Itryan  t.  Cotcdal,  (1873)  21  W.  R. 
693  ;  nor  will  a  vesting  order,  vest- 
ing the  mortgagee's  right  in  his  re- 
presentatives, revive  the  title  of  tho 
mortgagee,  when  it  has  once  Ixen 
barre<l ;  Ilrminiiig  v.  Jilanton,  (1873) 
42  L.  J.  C.  P.  158 ;  21  W.  R.  636  ; 
and  8C©  JJaickim  v.  Lord  J'mrfii/n, 
(1878,  4  A.  C.  51  ;  48  L.  J.  Ch.  301. 
Tlie  iKJsscssion  f>f  a  stranger  to  be  so 
inconsistent  with  that  of  the  real 
owner  as  to  cause  time  to  run  against 
tho  latter  need  not  be  such  aa  ncccs- 
aarily  to  exclude  third  parties  :  f.^., 
it  need  not  bo  accompanied  by  tho 
frcction  of  fences  ;  S  d-lon  v.  Smith, 
(1877)  36  L.  T.  168  ;  and  sec  iJa 
Bnrrt*  T.  Shey,  (1874;  29  L.  T.  692  ; 
22  W.  R.  '273.  The  payment  of 
money  into  Court  under  the  L.  C  C. 
Act,  1845,  s.  76,dr»es  not  interfere  with 
the  running  of  the  Statute  iu  favour  of 


a  person  who  was  in  posHCMion  with 
a  defea-Mble  title,  when  the  companj 
paid  the  money  in  ;  such  person  Li 
still  to  be  considered  in  possossioa 
for  tho  purpose  of  continuing  to 
enjoy  tlic  income  as  it  was  enjoyed 
previou>ly  to  possession  being  handed 
over  to  the  company  ;  but  the  Court 
will  not  pay  out  tho  money  until  the 
full  statutory  period  has  elapsed ; 
DouglMs  V.  L.  S(  X.  jr.  R.  Co.,  (1857) 
3  K.  &  J.  173,  183  ;  Ex  p.  Winder, 
(1877)  6  Ch.  D.  696,  703  ;  46  L.  J. 
Ch.  572  ;  Gcdyc  v.  ('ummri.  of  ! for  An, 
1891,  2  Ch.  630;  GO  L.  J.  Ch.  587  ; 
J:r  Harm,  1901,  1  Ch.  931  ;  70  L.  J. 
Ch.  432  :  and  soo  Ex  p.  Chambir- 
I'un,  (1880^  14  Ch.  \).  323  ;  49  L.  J. 
Ch.  354.  Where  the  person  in  pos- 
session at  the  time  of  the  compulsory 
taking  is  in  under  a  term  he  has  no 
claim  to  tho  value  of  the  reversion  on 
that  term  in  tho  event  of  tho  rever- 
sioner miking  no  claim  within  twelve 
years  after  tho  falling  in  of  the  term, 
Gfdijc  V.  Commri.  of  Work*,  lup. 

{hj  Per  Parke.  B.,  in  Ifo«  v.  Sum- 
wr,  ( 18 1.-);  1 J  M.  A:  W.  at  p.  42;  and  see 
Lord  St.  Leonards'  judgment  in  In' 
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after  the  statutory  limit  Laa  been  passed,  is  placed  by  the   Chap.  Vlll. 

Act  in  a  position    analogous  to  that  which  ho  would  have '-- — . 

occupied  if  tho  fee  simple  had  been  absolutely  conveyed  to  traa»fcrf 
him,  yt't  liis  title  und'-r  the  Act  is  acquired  solely  by  the 
extinction  of  the  right  of  tho  prior  rightful  owner ;  not  by 
any  statutory  transfer  of  the  estate.  If  tho  Statute  operated 
as  a  sort  of  involuntary  alienation  of  the  estate  of  the  right- 
ful owner,  the  adverse  possessor  would  take  it  subject  to  the 
subsisting  charges;  and  wherever  it  was  in  settlement,  his 
interest  therein  would  constantly  be  varying  according  to 
the  successive  limitations  of  the  settlement ;  but  this  is  not 
the  operation  of  the  Statute  (/).  Tho  title  acquired  by  the  The  nature  of 
wrongdoer  has  the  same  legal  diaracter  as  that  lost  by  the  quirwl. 
rightful  owner,  and  is  freeh<»ld,  leasehold,  or  coj»yhold  accord- 
ingly (/•)  ;  but  in  case  of  a  title  being  acquired  against  a 
lessee  under  the  Statute  the  owner  by  virtue  of  the  Statute 
is  not  bound  by  the  covenants  in  the  lease  (/) ;  nor  where  a 
title  has  been  acquii-od  does  a  subsequent  sun*ender  by  the 
original  lessee  give  a  right  of  re-entry  to  the  landlord  before 
the  determinati(m  of  the  lease  (///)  ;  and  where  a  yearly 
tenant  acquires  a  title  to  tho  freehold  estate  against  his  land- 
lord the  latter's  title  is  barred  in  regard  to  arrears  of  rent  as 
well  as  to  the  land  (n)  ;  and  ^\Jlere  a  mortgagor  acquires  a 
title  against  his  mortgagee  a  subsequent  mortgagee  can  rely 
on  the  extinguishment  of  title  in  support  of  his  own  claim  to 
have  become  first  mortgagee,  notwithstanding  a  subsequent 
acknowledgment  of  title  by  the  mortgagor  (o)  ;  and  where 
the  legal  estate  is  acquired  against  trustees  the  trusts  are  also 

corporated  Society  v.  liichardt,  (1841)  K.  B.  301  ;  71  L.  J.  K.  B.  6y3. 

I  D.  &  Wiir.  at  p.  289  ;  aud  Tic/ilionic  (w)    Ji,-  Jolly,  1900,  2  Ch.  61G  ;    CO 

V.  Weir,  (1892;  G7  L.  T.  735.  L.  J.  Ch.  6G1. 

(i)  See   I   HaycK,  Conv.  268;  and  (")  A'iAA/*-   v.    F,iir(hornf,    189.'),    I 

nn  article  11  Jur.  N.  S.  p.  151  ;  and  Ch.    219;    04    L.    J.    Ch.    184  ;    8co 

Tichbonif   v.   Wdr,   i^iip.  ;    Jlmdin  v.  ^^^    Loveridije,    Ihayton  v.    Loirrid./r, 

McMurlry,  (1889)24  L.  R.  Ir.  p.  297.  I'-'O-'  -  Ch.  859;   71  L.  J.  Ch.  80.'.. 

as    to   tho   devolution    of    protvrtv. 

(A)  7f(iHA»«  V.  .Vf-1/Mr<rv,  (1889)  24  ..              .            .      ...     .         ,     ,    "• 

^  '                                      •'*         '  tho   inortpnjror  a    title   to    whu-h    id 

L.  II.  Ir.  at  p.  297,  per  Johnson,  J.  44.1          1          »i      j     ..      *  .« 

i          '  i                     '  stntuto  barred,  on  the  death  of  tho 

(/)    Tic/i/mm    V.    Jf'rir,    (1892)    G7       niortgag.-o    in   ix)S.se»sion    intcotatc; 

L.  T.  ( .!•).  and  »ce  lie  Lovtridyr,  Pfarce  v.  Marth, 

(Ml)     Jfiillrr     X.     Yiddai,     1902,    2       190t,  1  Ch.  518  ;  73  L.  J.  Cli.  15. 


•17  t  mr.  AllSTKACT. 

C^«p.  VIIT.  oxtinpulfhcd  (y>)  ;  a  person  who  is  in  possession,  but  who 
'^^'  **'  hns  not  acquired  nn  imh'feasiUo  title  unch-r  tlio  Statute,  has, 
ns  ngninst  everyone  l)ut  the  rightful  owner,  an  interest  which 
may  be  inheritotl,  devised,  or  conveyed  (y)  ;  and  though  his 
posseesion  may  have  lasted  only  for  a  year,  he  may,  without 
further  proof  of  title,  maintain  ejectment  against  a  person 
who  comes  and  turns  him  out  (/)  ;  in  other  words,  ho  may  as 
against  stiniignK  defend  his  right  of  possession  until,  by 
force  of  the  Statute,  it  has  ripened  into  a  right  of  property. 

Po*wf«.ion  jj^  order  that  the  title  of  the  true  owner  may  be  barred  by 

must  DC  ix)n- 

UiiuoiM.  the  adverse  possession  of   a  trespasser  or  a  series  of  tres- 

passers {s)  the  possession  by  them  must  be  contiimous  {/),  and 
so  long  as  it  is  continuous  it  is  immaterial  whether  they 
claim  through  one  another  or  independently  (»)  ;  but  if  a 
period  of  time  should  elapse,  however  short,  after  the  abandon- 
ment of  one  trespasser  who  has  not  been  in  for  the  full 
statutory  period  and  the  entry  of  another  the  title  of  the 
true  owner  is,  as  from  the  time  of  such  abandonment, 
restored  to  him  without  any  entry  or  act  done  on  his  part, 
for  the  Statute  does  not  apply  to  a  case  of  a  want  of  actual 
possession  by  the  true  owner,  but  only  to  cases  where  the 
owner  is  out  of  possession  and  another  is  in  possession  for  the 
prescribed  time  (x) ;  and  there  is  no  distinction  in  principle  as 
re«>ard3  the  application  of  the  Statute  between  the  case  of 
mines  and  other  lands  where  the  fact  of  possession  is  more 
open  and  notorious  (y). 

(p)  Jiollitiy  V.    Hobday,    (1882)    31  L.  J.  T.  C.  J. 

•V^.  R,  9.  (m)    Ifillis   V.   Kail  Jfoitr,  1893,  2 

fq)  J)ut  V.  Jaumnj,  (1837)   8  C.  &  Cb.  .')45.  .153  ;  C2  L.  J.  Ch.  690  ;  but 

P.  99,  10-2  ;  A*htr  v.  Whxllock,  (180.'))  bco   llaicksbte  v.   II.,  (1853)   11    Ha. 

L.  R.  1   Q.  Tt.  1,  3;   35  L.  J.  <i.  V>.  230;    IIolmcH  v.  Nciclandx,   (1839)   11 

17_  A.  &  E.    11  ;    yitilatidH  T.  Jloliiicf, 

(r)  Dot  V.  LyrMl,  (1829)  M.  &  M,  (18J2)  3  Q.  B.  G79  ;   J>or  v.  liamard, 

346  :  3  C.  &  r.  610.  (1819;  13  Q.  B.  915  ;  18  L.  J.  Q.  B. 

(«)  Sco  Real   Property  Limitation  9'15. 

Act,   1833,    B9.    2  and    34  ;    aD<l    Bce  (r)    Trmtrei,  Executors  and  Jijninj 

Dinn    V.  Gaijftrf,    (185.3)    17    Bcav.  Co.  v.  Short,  titp.  ;  avd  ece  SoUhiy  v. 

421.  Broughtou,     1893,    A.     C.    656;    63 

(/)   Truster*,  Executors  and  Affcncy  L.  J.  P.  C.  21. 

Co.  V.  Short.  (1888)  13  A.  C.  793  ;  68  (y)  /*. 
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As  to  the  rights  of  the  trespassers  infer  se  who  collectively    Chap.  VIII. 
huve  hold  fontinuous  possession  so  as  to  bar  the  true  owner, 


but  none  of  whom  has  individually  held  possession  for  the  tr«fpal«ni 

full  statutory  period,  the  question  arises  in  which  of  them,  if  "••'''•*'• 

any,  is  there  a  valid  title  to  the  land.     In  one  case  (c),  where  ituon  v. 

the  legal  estate  was  outstanding,  and  the  Court  was  in  posses-     "•''  '^'^'' 

sion  of  the  etiuitahle  estate  by  a  receiver,  Humilly,  M.  U., 

decreed  possession  to  the  heir  of  the  original  rightful  owner 

on  the  ground  that,  though  his  right  to  bring  an  action  was 

barred  and  his  title  extinguislied  at  law,  yet,  as  none  of  the 

subsequent  trespassers  had  occupied  for  the  statutory  period, 

the  Court  being  in  possession,  could  hand  over  that  possession 

to   the   heir  without  his  having  to  bring  an   action.     The 

ground  of  this  decision  is,  however,  of  doubtful  validity.     In  ./»/.rrv. 

another  case  {(i)  A.,  who  enclosed  land  in  1^12,   and  other 

adjoining  land  in  1850,  remained  in  possession  until  18G0 

and  then  died,  having  devised  the  whole  to  his  wife  during 

her  widowhood,  with  remainder  to  his  daughter  in  foe ;  the 

widow  in  18G1  married  B.,  who  went  to  reside  on  thejiroporty 

with  the  mother  and  daughter ;  the  daughter  died  in  1863 

an  infant,  and  lior  mother  shortly  afterwards  in  the  same 

year.     The  daugliter's  heir-at-law  brought  ejectment  against 

B.,  who  continued  to  occupy  the  property  ;  and  it  ^\  as  held 

that  ho  was  entitled  to  recover  possession,  on  the  ground  that 

A.'s  title,  being   that   of  a  disseisor,  was  good  as  against  all 

the  world  except  the  disseisee,  and  that  his  daughter  tiiking 

by  devise  from  him,  and  her  heir,  were  in  a  like  position,  and 

coidd  bring  ejectment  against  anyone  who  dispossessed  them. 

The  disseisor's  title,  then,  being  good  as  against  all  the  world  Condiwion 

except  the  disseisee  (/>),  can  recover  possession  from  anyone  tho^caUs!*™ 

who  dispossesses  him  or  takes  possession  of  the  land  which  ho 

has  acquu'cd  as  disseisor,  until  his  own  title  is  barred  by  the 

lapse  of  the  statutory  period  from  his  evacuation  of  the  jao- 

perty;  and   for  tliis  purpose   it   does  not  seem  to  make  any 

(z)  Dixon  V,  Gin//ere,  (1853)  17  Beav.  (A)  /^j*-  v.  DyrMI,  {ISl'J)  M.  &  3f . 

421.  346  ;   3  C.  &  P.  GIO;  Dor  v.  H.tninrd, 

{a)  Asher  v.  Whitlock,  (1866)  L.  R.  (1849)  13  Q.  B.  i)J5  :   18  L.  J.  Q.  B. 

1  Q.  B.  1  ;  3.-.  L.  J.  Q.  B.  17.  306. 
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Chap.  VIII.    «Hfforcnco  llint  lie  lins  boon  out  of  physical  pospossion,  wli»tlier 


s*<ct.  e 


voluntarily  or  involuntarily,  fur  any  tinio  short  (jf  the 
fitatutory  j)ori«><l.  "NVhou  the  ori^nnal  rightful  owner  loses 
tho  possossidu,  tho  dissoisor,  i.e.,  the  first  usur[)er  of  it, 
])0ooinos  tho  rijrhtful  ownor  as  a<j:ainst  nil  tho  world  oxcopt 
tho  original  ownor,  who  rotaius  his  title  till  tho  statutory 
jioriod  has  expired,  when  tho  first  dissoisor  takes  his  place ; 
and  so  on  in  the  case  of  subusurpations  ;  so  that  the  actual 
occupier  at  tho  time  of  tho  extinction  of  tho  original  owner's 
right  does  not  acquire  an  imlefcasiblo  statutory  title,  until 
the  lights  of  all  former  usurpers  (if  any)  of  the  possession 
have  in  like  manner  been  extinguished. 

renmn  enter-  Where  a  porson  enters  into  possession  of  property  as  a 
iiiviili.l  Mttle-  limitod  owner  under  a  will  invalid  for  want  of  title  in  the 
ai-li'uirii'J title  ^cstator  and  acquires  a  good  possessory  title  against  tho  true 
un.ler  tho  owner,  sucli  porson  is  cstopitcd  from  denying  the  title  of  the 
ewtnppo*!  fmm  tostator  SO  as  to  convert  his  limited  interest  into  a  fee 
of  settlor.'  '^  tiimple  {(•) ;  and  the  same  principle  applies  whether  possession 
is  taken  under  a  will  or  any  otlior  instrument  {d). 

Extinction  of  Ivont  payable  out  of  land  is  extinguished  by  its  non-pay- 
ment during  tho  statutory  period  ;  and  time  runs  from  the 
la.st  actual  receii»t  (r).  But  where  tho  ownership  of  land, 
subject  to  a  rent,  becomes  severed,  payment  of  such  rent  by 
the  owner  of  any  portion  of  tho  property  will  prevent  the 
Statute  from  running  in  favour  of  Iho  owners  of  the 
residue  (./ ).  So  long  as  the  owner  of  the  rent  roceives  it  out 
of  any  portion  of  land  charged  with  its  payment,  there  is  no 
dispossession  to  create  a  lar  under  tho  Statute;  and  he  may 
di.strain  on  any  jiortinn  of  tho  land,  notwithstanding  that  the 
o^^■ner  or  occupier  of  that  iioition  has  not  i)aid  tho  rent  for 

(r)  Board  v.    J}.,   (i87:j)  L.    R.    9  (e)   Otnn  v.  I)c  liaiuvoir,  (1847)  IG 

Q.   B.   48;  43  L.  J.  Q.  B.  4  ;    but       M.  &  W.  647;  He  Jirainoirv.  Oicen, 

r,  T  na'A^^a■e      ion  ( I8.')0)  .5  Ex.  1G6  :   19  L.  .J.  Ex.  1 77  ; 

pec  Fame  v.  Jotir»t  (18(4)  18  Eq.  320;       ^         ' 

Lord    Chuhenler    v.    Hall,    {\H'A)    17 


43  L.  J.  Ch.  787 
(rf)   Lalton   V. 
Ch.  95  ;  66  L.  J.  Ch.  604.  Uston,  (1849)  12  Ir.  Eq.  R.  2o1,  26k, 


L.  T. (0.  S.)  121. 
(rf)   Lalton   V.    Fidgaald,   1SC<7,   2  (f  ^  Archbtuhop  of  Dublin  \.  Trim- 
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more  than  the  statutory  period  {</).     But  the  same  rule  does   Chap.  Vlli. 
not  a])i>l y  to  tho  payment  of  intorost  upon  gross  charges ;   '— — 


thus,  if  a  ti'stator  charges  his  estate  with  a  sum  oi  money, 
and  deviso.s  it  in  several  portions  to  different  devisees,  pay- 
ment of  the  interest  by  any  one  of  them  will  not  prevent  the 
Statute  runiiini,'-  in  favour  of  tlio  others  (//). 

It  lias  been  held  (/)  that  the  Act  api)lies  as  between  the  As  to  cAsea 
lord  of  a  manor  and  a  person  entitled  to  a  copyhold  tene-  of  a*mi!nor 
ment,  but  wlio  for   tho  statutory  i)eriod   has   uc'dected   to  «";l,i'M'y- 

'         .  ,  .  bolder. 

eoforce  his  claim  to  be  admitted,  and  has  been  out  of  [Mjsses- 
sion  ;  but  the  Act  does  not  commence  to  run  in  favour  of  tho 
qnasi-copyholder,  so  as  to  convert  his  tenure  into  freehold, 
until  after  proclamation  and  notice  he  has  failed  to  be 
admitted;  the  mere  fact  of  his  retaining  possession  without 
acknowledging  the  lord's  title  is  not  sulliciout  (/.•). 

Tho   constitutional   maxim  (/) — '' jViiI/khi   tcnipiis   occurrit  Advene  Tpos- 
rcgi  " — has  been  gradually  broken  iu  upon,  (1)  by  the  Statute  nJ^instUio 
21  Jac.  I.  c.  2  {»n,  whicli  disabled  tho  Crown  from  claiming  ^'^"^^"^ 
any  manors,  lands,  or   hereditaments,  except   liberties   and 
franchises,  under  a  title  accrued  sixty  or  more  years  before 
the  then  session  of  parliament ;  and  (2)  by  the  Crown  Suits 
Act,  17G9  {n),  amended  by  the  Crowu  Suits  Act,  1801  (o), 
which  created  a  limitation  of  a  permanent  kind,  by  enacting 
that  the  king  should  not  sue  any  persons  for  any  manors, 

{ff)    Woodcock  V.  I'ittcrton,  (1S61)  12  (wi;    Sco  as  to  practice  in  Crown 

W.  R.  8GJ.  suits,  21  Jac.  I.  c.  H  ;  Doe  v.  Morri», 

(ft)  Dickinson  v.   Teasdah,  (18G2)  I  (1835)  2  Bing.  N.  C.  189;  A.-G.  v. 

D.  J.  &  S.  52 ;  32  L.  J.  Ch.  37  ;  of.  Parmin,  (1836)  2  M.  &  W.  23  :  and 

Coopc  V.  Cresswill,  (18GG)  2  Ch.  112,  eco    Crown    Suits,    &c.    Act,    1865, 

126;    36   L.  J.   Ch.   114;    and   sco  8.52. 

iVflrs  V.  /.rM/»*7,  (1871)  12  E.i.  41  ;  40  («)  Extended    to    Ireland    by   48 

L.  J.  Ch.  225 ;  and  .sup.  p.  4(j4,  n.  {j>).  Geo.  III.  c.  47  ;  see  Tuthill  v.  Roycru, 

(i)    Walfrrs  v.    J/VA*,  (1870)  5  Ch.  (1811)  1  J.  .t  L.  3G  ;  6  Ir.  Eq.  R.  429. 

531  ;  39  L.  J.  Ch.  C77.  (")  Ss.   1  and  3,  e.\t<?ndcd  to  Ire- 

{k)  See  Fccf.  Commrs.  for  England  land,  39   &  40  Vict.   c.  37;    seo  Re 

X.  J'arr,  1894,  2  Q.  B.  420  ;  G3  L.  J.  MaxucWt  Estate,  ;1S91)  28  L.  R.  Ir. 

Q.  B.  784.  356.     A  title  acquired  by  such  ad- 

(/)  Co.  Litt.    119  ff,   note  (T,  and  verse   possession   m:iy,  it   seems,  bo 

Bee  generally  Carson,  R.   P.  Stats.  forced  on  a   purchaser;    Tttthill  v. 

llSi  ct  scq.  Rogers,  sup. 
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Sect.  6. 


Chap.  VIII.  lan<l.>»,  or  Ijoroditftments  (other  than  liberties  or  franchises) 
on  any  title  wliicli  lind  not  accrued  within  sixty  years  bcforo 
tlie  conimencenu-nt  <>f  such  suit.  The  Heal  Property  Limita- 
tion Acts,  183^^  and  I>7  1,  as  they  do  not  expres.sly  name,  do 
not  apply  to  the  Cro^^'n  {p),  and  do  not,  therefore,  alter  the 
jieriod  of  limitatiim  as  to  Crown  rifrhts.  The  IVescription 
Act,  1S3'2,  is,  on  the  contrary,  exi)ressed  to  he  binding  on  the 
Crown  (y). 


A*  {Krninot 
l«u<l*  of  tin 
Du.hy  of 
(.'orawall. 


PurchajKR  of 

forcfloscd 

property. 


As  to  title  by  adverse  possession  in  lauds  belonging  to  the 
Duchy  of  Coniwall,  we  may  refer  to  the  Acts  of  7  &  8  Vict, 
c.  U»'> ;  23  &  24  Vict.  c.  53  ;  and  the  Crown  Suits  Act,  18G1, 
8.  2,  which  assimilates  the  limitation  applicable  to  actions  and 
suits  by  the  Crown  to  actions  and  suits  by  the  Duke  of 
Cornwall :  a  title  acquired  by  adverse  possession  against 
the  Duchy,  may,  it  is  conceived,  be  forced  upon  a  pur- 
chaser (/•) . 

The  liability  to  bo  re-opened  which  is  incident  to  a  fore- 
closure, even  wlien  the  decree  is  made  absolute  (*•),  renders 
the  exercise  of  considerable  caution  necessary  on  purchasing 
jiroperty,  the  title  to  which  depends  on  such  a  decree.  The 
relief  is  wholly  discretionary  ;  and  it  is  impossible  to  formu- 
late definite  rules  as  to  what  circumstances  will  induce  the 
Court  to  exercise  its  discretion ;  each  case  must  be  decided 
upon  its  own  merits  (f).  The  Court  will,  however,  re-open  a 
foreclosure  decree  absolute,  where  there  has  been  fraud  or 
collusion  in  obtaining  the  decree  (u)  :  and  generally,  where 
the  mortgagor  has  been  taken  by  surprise,  or  has  been  un- 


{p)  Magdalni  Collrge  Casf,  (1615) 
1 1  Co.  at  p.  fiS  b  :  7.V  Cuckjield  llttrial 
Board,  (18.-)4i  19  Biav.  1.53  ;  21  L.  J. 
Ch.  .'iS.i,  ami  cases  tlicro  citcxl. 

(7)  Ss.  1  and  2,  extended  to  Ire- 
land by  the  Prescription  (Ireland) 
Act,  I808. 

(r)  Tuthillv.  lioger$,  (1844)  1  J.  & 
L.  36. 

(»)  Thomhill  V.  Manning,  (1851)  1 
Si.  N.  S.  451  ;  20  L.  J.  Ch.  604. 


(t)  lb.  ;  CampbiU  v.  Jfoli/fand, 
(1877)  7  Ch.  D.  100:  47  L.  J.  Ch. 
145. 

(m)  Burgh  v.  Langton,  (1724)  5  Br. 
r.  C.  213  ;  2  Ivi.  Ca.  Ab.  609,  pi.  5  ; 
Loyd  V.  Mamcll,  (1722)  2  V.  W.  73  ; 
Gore  V.  Stacpooh,  (1813)  1  Dow,  18; 
Harrnj  v.  Tcbhutt,  (1820)  1  J.  &  W. 
197;  Joachim  v.  if'Doualf,  (1798)  9 
Si.  314,  n.  ;  Abney  t.  JJ'ordsuorih, 
(1701)  ib.  317,  n. 
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avoidaLly   absont,   aiil   therefore  ignorant   of  the  proce9d-    Chap.  VIII. 

inp-s  U)  ;  or  where  the  Jeljt  was  of  very  mueh  enialler  amount '— — 

than  the  value  of  the  property  (//) ;  and,  it  seems,  in  any  case 
of  extreme  hardship  (z).  But  in  all  tlieso  eases,  e.\cept  that 
of  fraud,  it  is  essential  to  the  obtaining  of  relief  that  the 
mortgagor  should  take  prompt  action  (a).  A  purchaser  who 
acquires  foreclosed  property  from  the  mortgagee  with  notice, 
actual  or  constructive,  of  the  existence  iu  the  foreclosure 
proceedings  of  any  of  these  elements,  stands  in  no  better 
position  than  the  mortgagee  {ft) ;  and  the  fact  that  he  agreed 
to  pvuxhase  the  property  either  before,  or  immediately  after, 
the  foreclosure  decree  became  absolute,  is  sufficient  to  dis- 
entitle him  to  any  sympathy  as  against  the  mortgagor  (r). 
But  it  may  bo  that  a  person  having  notice,  may  himself 
obtain  a  good  title  by  purchasing  from  a  purchaser  in  good 
faitli  from  the  mortgagee  who  had  no  notice  (ff).  And  a 
purchase  by  one  of  the  persons  entitled  to  redeem  after  a 
decree  absolute,  the  purchase-money  being  the  sum  secured 
by  the  mortgage,  the  arrears  of  interest  and  costs  of  fore- 
closure, will  not  have  the  effect  of  opening  the  foreclosm'e  : 
and  such  purchaser  can  confer  a  good  title  {r). 

"Where  land  is  registered  nn-der  the  L.  T.  Acts,  187o  to  Registered 
1897,  it  is  provided  by  s.  12  of  the  Act  of  1897  that  no  ^^^^' 


{x)  Cocker  v.   Scvif,   (1665)   1  Ch.  {l>)  Gore  v.  StatpooU,  (1813)  1  Dow, 

Ca.  61.  18  ;  Campbell  y.  ITolijlani,  sup. 

(y)  Lee  v.  ILath,  (1747    9  Si.  306,  ^  ^'""^*'''  ^-  ^''^'"xi,  *"P- 

n.  :   Cromplon  v.  F/fi>.,han,,  (1782)  ib.  ^'^  ^^  ^«  principle  of  r,aa>ek  v. 

g^j   ^  7?«/7,  (1S34)  4  L.  J.  N.  S.  Ch.  33,  and 

'  °'  Brandyn  v.  Ord,  (1738)   1  Atk.  571  ; 

{•)  Jones  V.  Crcsiciehe,  (1839)  9  Si.  but  see  West  Loudon  Hank  v.  ReUanee 

304;  9L.  J.  N.  S.  Ch.  113;  Xanfan  Buildiuc)   Socirty,    (1885)   29   Ch.   D. 

V.    Ferkinn,    (17G6)    9    Si.    308,   n.  ;  954^    anj   the   remarks   of  Lindley, 

Joachim  v.  M'LJoiiall,  nup. ;  Campbell  j^   j^  at  p.  903  ;  54  L.  J.  Ch.  1081. 

V.    IJoli/litiid,   (1877)   7  Ch.   D.    lOG,  (^)  j^,.  Pou-rr  and  Carton,  (1890)  25 

173  ;  47  L.  J.   Ch.    145  ;    Beaton  v.  l.  R.  Ir.  459  ;  and  see  further  as  to 

i?oM//ow,  (1891)  W.  N.  30;  35  Sol.  J.  opening    foreclosures,    Rohbins    on 

261.  Mortgages,    pp.    1047—1051.     And 

{a)   Thornhill  v.  Manning,  (1S51)  1  as    to    the   effect    of    a    forwlosuro 

Si.  N.  S.  451  ;  20  L.  J.  Ch.   604  ;  decree  on  the  mortgagee's  power  of 

Abdij  V.  Brovn,  (1894)  39  Sol.  J.  10.  sale,  cec  sup.  p.  478. 
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Chap.  VIII.    lengtli  of  ftdverso   possession  shall  bar  tlio  registered   i)ro- 

prictor  from   mnliinp-   an    entry  or   Lrinfrinfr   an   action    to 

recover  possession,  l»iit  if  n  person  would,  but  for  the  }>rovi- 
sions  of  these  Acts,  have  obtained  a  possessory  title,  he  can 
n]>ply  und«'r  s.  Oo  of  the  Act  of  1875  for  an  order  for  rectifi- 
cation of  the  register.  AVhero  any  person  is  registered  as 
first  proprietor  ■witli  a  possessory  title  only,  then  s.  12  does 
not  affect  any  adverse  claim  in  respect  of  length  of  possession 
of  any  other  person  who  was  in  possession  at  the  time  when 
the  registration  of  the  first  proprietor  took  place  if). 

(/)  See  notes  to  thia  section  in  Ch.       Exlatc  Co.  v.  (JuilUr,  1897,  A.  C.  367  ; 
&   Mar.  L.  T.  Act*  :  and  sec  JMiz,       CG  L.  J.  C.  T.  53. 
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CIIAPTFTi  IX.  ^^P-  ^^- 

THE   PRODUCTION    AND    KXAMINATKJN    Or    TIIK    DEEDS. 
(1.)  Pl.ice  ami  time  for,  ami  expenses  of  production  of  the  deeds.  _Soction_I^ 
Every  vendor  is   rresumed  to  have  his  title  deeds  in  his  Ven^^J^-d 
ovra  possession,  or  at  any  rate  to  liave  the  power  of  pro-  dc-.^.. 
ducing  them;  and,  though  ho  may  only  have  a  covenant  for 
their  produLtion,  is  bound  to  produce  them  for  tlie  purpose 
of  verifying  the  ahstraet  [a)  ;  nor  is  the  rule  affected  hy  the 
V.    &   r.    Act,    1874,   ^vllieh   merely   provides  (/v)    that   his 
inability  to  furnish  a  legal  covenant  for  production  is  not  to 
be  a  ground  of  objection  to  the  title,  or  by  the  Conv.  Act, 
1881,  which,  while  tin-owing  the  expense  of  production.of 
documents  not  in  the  vendor's  possession  upon  the  purchaser, 
does  not  reUeve  the  vendor  from  his  liability,  in  the  absence 
of  stipulation,  to  produce  the  deeds  for  comparison  with  the 
abstract  (c). 

The  vendor  may  produce  the  deeds  either  at  his  own  known  ^;^-^«^;„, 
residence!^/),  or  upon  or  in  the  immediate  vicinity  of  the  „j.....e^.. 
estate  (.),  or   in   London  (./')  ;   and   the   purchaser   in   such  i 
.   cases  pays  for  the  necessary  journeys  of  his  own  solicitor. 
If  the  deeds  are  in  London,  a  country  E<.licitor  must  employ 
a  town  agent  to  examine  them,  and   cannot  charge  for  a 
journey  for  that  purpose;    unless  his  client,   (knowing  the 
practice  of  the  profession  to  be  the  other  way,)  requests  him 
to  undertake  it  [n) ;  but  a  London  soUcitor  need  not  employ 

(«)  mppu^gall   V.    Lloyd,  (1833)  2  W  1  Jam.  Conv.  4tl.  od.  o:. 

N   I  M  410  ;  5  B.  &  Ad.  712.  (/)  Sug.  14th  ed      29. 

.J,  g   .,  (^)  AUop  V.  Lord  Oxford,  ilh33)  1 

<•    ^o:\.  3  (r.)  and  7.V  Johu.ou  .,..1  M.  4  K.  at  p.  6G6  ;  2  L-  J^N-  S;^J-''^^ 

r.L.«.  (1885)  30  Ch.  D.  42  ;  M  L.  J.  174  :  HorU.k  v.  «"•''*.  (»«3')^  ^J^^^ 

Ch.  889 ;  Re  Stuart  and  UlUant,  1896.  C.  at  p.  623  ;  6  L.  J.  N.  S.  Ch.  .  *    . 

2  Ch.  328  :  Go  L.  J.  Ch.  670.  AV  Tr;>o„,  (184  I)  7  Beuv.  49C  .  2  L.  T. 

{d)  Sug.  14th  ed.  429.  (O.  f?-}  SK-. 
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Chap.  IX.     an  ogoiit  iu  a  t-ounf  ry  town  to  oxamino  deeds,  but  may  send  a 

Swt.  I. 

clerk  [fi). 

y  '  V>y  the  Conv.  Act,  IS.^1,  s.  3  ((>'),  on  a  mlo  of  any  pro- 

u  perty,  the  expanses  of  the  jiroduction  and  inspection  of  all 

ILL  ,1  .'  ^  *  documents  of  title  not  in  the  vendor's  possession,  and  the 
expenses  of  all  journoys  incidental  to  such  production  or 
insj»octl<>n,  antl  the  oxptnsos  of  Sfjirehing  for,  jirocuring, 
making,  verifying,  and  producing  all  certificates,  declarations, 
evidences,  and  information  not  in  the  vendor's  possession,  and 
all  copies  or  abstracts  of  or  extracts  from  documents  of  title 
not  in  the  vendor's  possession,  for  whatever  purpose  required, 
are  to  be  borne  by  the  purchaser  (/).  Tliis  section  does  not 
relieve  a  vendor  who  has  sold  under  an  open  contract  from  the 
expense  of  procuring  and  making  an  abstract  of  a  deed 
forming  part  of  the  forty  yeara'  title,  although  such  deed  bo 
not  in  his  possession  (/.),  nor  from  the  exjicnso  of  procuring 
the  title  deeds  for  the  purpose  of  handing  them  over  on 
completion  (/). 

Notice  of  Wliero  the  conditions  of  sale  reserve  to  the  vendor  the 

Sanction.  ^"**  Option  of  producing  the  deeds  at  any  one  of  several  specified 
places,  he  must  give  to  the  purchaser  reasonable  notice  of 
the  place  selected  for  the  purpose  (;//).  In  the  case  of  a  grant 
from  the  Crown,  it  is  sufficient  if  the  vendor's  solicitor 
inform  the  piuxhaser  where  it  may  be  seen  (»)  ;  but  the 
vendor  must,  at  the  purchaser's  expense  (o),  produce   office 


Oraota  from 

Instnimcnta 
on  record. 


(/.;  Sec-  Iliiyhri  v.  Jf'i/inif,  (183C) 
8  Si.  85 :  affirmed  1  Jur.  720. 

(0  He  miUtt  and  Argcnd,  (1889) 
W.  N.  CG ;  CO  L.  T.  735,  where  the 
deeds  were  in  Imnds  of  mortgagee ; 
Re  Ebiicorth  and  Tidy,  (1889)  42  Ch. 
D.  23,  34  ;  58  L.  J.  Gh.  6C.5  ;  Re 
Stuart  and  Olirant,  1896,  2  Ch.  328  ; 
65  L.  J.  CTi.  576  ;  and  sec  Re  Edward* 
and  Rudkin,  (1888)  58  L.  T.  789, 
where  vendor's  cxpennes  in  obtaining 
Htatntory  declaration  aa  evidence  of 
the  subsistence  of  a  mortgage  security 
was  treated  as  part  of  his  costs  under 
a  vendor  nr.d  pnrchn«f"r  summon". 


{k)  Re  Stamford  and  Knight,  1500, 
1  Ch.  287;  09  L.  J.  Ch.  127;  Re 
Ehsworth  and  Tidy,  gup.  ;  Re  Stuart 
and  Olivant,  1896,  2  Ch.  328  ;  66  L.J. 
Ch.  576;  Re  Johnson  and  Tuttin,  (1885) 
30  Ch.  D.  42  ;  64  L.  J.  Ch.  889 ;  R« 
Moody  ami  Yatet,  (1885)  30  Ch.  D. 
314  ;  54  L.  J.  Ch.  886. 

(0  Re  Diithy  and  Jesnon,  1898,  1 
Ch.  419;  67  L.J.  Ch.  218. 

(w)  Rippingall  v.  Lloyd,  (1883)  2 
N.  &M.  410;  5B.  &  Ad.  742. 

{n)  Sug.  14th  ed.  431. 

(fi)  Re  Ebstcorth  and  Tidy,  (1889) 
42  Ch.  D.  23,  34 ;  58  L.  J.  Ch.  665. 
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copies  or  extracts  of  proved  wills  and  records,  and  cannot     Chap-  IX. 

.                 .   .               Ill-         s<*t.  1. 
require  the  purchaser  to  examine  the  originals  at  the  pubho  

offices  I//). 

The  puTthasor's  fiolieitnr  ouj>ht  to  examine  the  deeds  before  Kxriminatiun 
laying  the  title  before  counsel  (y)  ;  and  if  the  title  prove  bad,  fort- invi-etigm- 
in  the  absence  of  any  stipulation  to  the  contrary,  the  pur- 
chaser may  recover  the  expenses  from  the  vendor ;  but,  in 
order  to  do  this,  he  must  prove  the  existence  of  a  valid 
contract  for  sale  (r)  ;  and  he  should  not,  before  the  deeds  are 
produced,  prepare  his  conveyance  (^). 

In  one  case(/),  tbo  examination  of  the  deeds  bv  a  pui'-  Whotheran 
chaser,  Avho  for  five  months  had  retained  the  abstract  without  the  title, 
delivering  any  requisitions,  was  held  to  be  evidence  of  hia 
having  accepted  the  title.  The  case  depended  upon  its 
special  circumstances,  and  cannot  be  considered  as  establish- 
ing any  general  rule  upon  the  subject ;  but  it  may  render  it 
occasionally  prudent,  in  calling  for  the  deeds,  to  do  so  with 
an  express  reservation  of  all  pending  and  future  questions  on 
the  title. 

(2.)  Production  of  deeds — mai/  be  compelled,  by  whom.  ^^^'°°  '• 

Generally,  every  person  who  h&s  an  interest  in  the  land  has  Equitable 
an   equitable   right   to   the   production  of   all   deeds  which  duction(M). 
afiirmntively  prove  his  title,  but  not  to  those  which  do  not  {jt). 
It  is  a  general  principle  in  Equity  that  a  person  shall  not  be 
compelled  to  produce  his  title  deeds  merely  to  gratify  the 

(p)  Sug.  14th  cd.  431;  hut  as  to      forms  of  orders,  sec  Scton,  Cth  ed. 
furnishing  copies  on  completion,  see       60  tt  stq. 
Ch.  XII.  8.  G.  (x)  Sampson  v.  Sirrttcnham,  (1820) 

[q)  Sup.  p.  313.  fi    Mad.    16  ;    rickrnnr,    v.    Xo'ns, 

a 8231    1   B     &   C.  262  ;    BoHoh   v. 

&E.600,  4L.  J.N.S.K.B.  .8.  ^^  ^  i  L.  J.  N.  S.  Ch.  166 :  Mwrl  y. 

{»)  Jarmain  v.   KgtUtuuf,    (1831)  5  j^j^rgan,  (1873)  8  Ch.  361 ;    42  L.  J. 

G.ScV.  172.  Ch    627;    Oicen  v.   Wynu,   (1878)  9 

{()  Ttgg  V.  W\sd(n,  (1852)  16Bcav.  Ch.  D.  29;   Lydl  v.  Kmnrriy,  (1882) 

239;  16  Jut.  1105.  20  Ch.  D.  484;    61  L.J.  Ch.  409; 

(u)  See  33  Sol.  J.  05«  rf  .rq.    For  (18S3)  8  A.  C.  217  :  52  L.  J.  Ch.  385. 
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Chap.  IX.     curiosity  of  a  person  having  no  estate  or  interest  in  the  pro- 
— —  iK>rty  to  which  they  rehvto  (y\ 

Owner  of  un.       "Wlioro  an  estate  is  hfhl  in  un(liviJe<l  shares,  the  owner 
ri       B  are.  ^^  ^^^  share  may  compel  the  owner  of  any  otlier  sliaro  who 
holds  tlif  deeds  relating  to  tlie  common  title  to  produce  them 
for  the  satisfaction  of  a  purchaser  (2). 

OfmUte  "Wliere  estates  arc  hold  in  severalty  under  separate  titles 

B^Toral  tiUo«    Created  by  a  single  instrument — as  in  the  case  of  a  settlement, 

We^iu/tru-  cxchaugc,  OF  partition  (r/),— the  owner  for  the  time  being  of 

nunt.  ^jjy  QjjQ  gucli  estate,  or,  it  is  conceived,  any  pai-t  of  it,  may 

enforce  production  of  such  instrument.     As  between  owners 

of  several  estates  held  under  the  same  title,  he  who  can  get 

possession  of  the  deeds  has  a  right  to  retain  them  (b) ;  and  an 

owner  of  a   part  cannot  recover  the  deeds  from  a  person 

having  no  title  without  the  consent  of  his  co-owners,  but  he 

can  enforce  production  of  them  {'•). 

Turrhaspr  of        Where  a  pcjrtion  of  an  est<ate  has  been  sold  by  the  owner, 

CTtate."*^         who  retains   the   deeds,  the    purchaser    can,  it   appears  ((/), 

enforce  their  production  upon  a  resale  (c),  unless  there  was 


(y)  Per  Graliam,  B.,  Compton  v. 
Grnj,  (182G)  1  Y.  &  J.  at  p.  158. 

(z)  Sec  Lambert  v.  Rogns,  (1817)  2 
Mer.  at  p.  490 ;  Burton  v.  Xtvillf, 
(1790)  2  Cox,  212  ;  Sug.  Hth  cd.  J  »:5  ; 
Thorpe  V,  Jfolthtrortfi,  (18G8)  7  Eq. 
139,  150  ;  38  L.  J.  Ch.  194  ;  see  Bray 
on  DiBcovery,  276. 

(a)  Lord  Ilanbury  y.DrUcoe,  (1G80)  2 
Ch.  Ca.42;  Sug.  Hth  cd.  442;  and  sec 
Shore  v.  Collrtt,  (1815)  G.  Coop.  234; 
and  A.-G.  v.  Lai,il,e,  (1838)  3  Y.  & 
C.  162  ;  2  Jur.  098  ;  S.  C  at  the 
Rolk,  11  Beav.  213;  Riccard  v.  In- 
cloture  Commri.,  (1854)  4  E.  &  B. 
329  ;  24  L.  J.  Q.  B.  49.  The  order 
in  IlfirriKon  v.  Coppnrd,  (1803)  2  Cox, 
318,  seems  to  have  been  by  consent ; 
and  see  Ellon  v.  E.,  (I860;  27  Bcav. 
632;  6  Jut.  N.  S.  136,  where  the 
Court  made  it  a  term  of  the  delivery 


of  the  partition  deed  to  one  of 
flcvcral  parceners,  that  the  deed 
itself  should  be  enrolled  in  Chancery, 
and  a  covenant  given  for  its  pro- 
duction. 

(A)  Foster  v.  Crahh,  (1852)  12  C.  B. 
136  ;  21  L.  J.  C.  P.  189  ;  Davxea  y. 
Vernon,  (1844)  6  Q.  B.  443. 

[c)  Wright  v.  RMtham,  (1886)  33 
Ch.  D.  106;  65  L.  J.  Ch.  791. 

{d)  But  formerly  not  at  Law  (Sug. 
14th  ed.  447,  n.),  except  in  cases 
coming  within  the  Evidence  Act, 
1851,  8.  6. 

(/■)  Fain  V.  Ji/rrx,  (1826)  2  S.  &  S. 
633.  In  this  case  the  purchaser 
claimed  to  be  entitled  to  a  covenant 
for  production  under  the  covenant 
for  further  assurance,  but  this  par- 
ticular point  was  not  decided.      "■ 
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an  uii  Jerstandin/^  to  the  contrary  :  whioli  would  proLably  Le     Cl>ap.  IX. 

.  .  .  Stxt.  2. 

ini}iliod  from  tlio  circumstances  of  tho  title  not  being  investi-  

gated  upon  the  original  sale. 

"Wliere  land  is  settled,  the  legal  tenant  for  life  is  jjrimd  Tenant  for 
facie  entitled  to  the  custody  of  tho  title  deeds  (/) :  and  the  tociustody. 
Court  will  not  interfere  witli  this  right,  except  in  eases  where 
he  has  been  guilty  of  misconduct ;  or  where  the  Court  is 
carrying  out  tho  trusts  of  the  property,  and  the  deeds  are 
wanted  for  tliat  purpose  (5/).  Formerly  ho  could  not  in-sist 
on 'this  right  as  against  trustees  who,  though  taking  no  estate, 
had.  active  duties  to  perform;  or  whore,  on  other  grounds  (as, 
e.fj.^  on  account  of  a  pending  suit),  it  was  more  convenient 
that  the  deeds  should  remain  in  their  possession  (//). 

An  equitable  tenant  for  life  is  also,  as  a  general  rule,  entitled  Equitable 
to  the  custody  of  the  title  deeds  on  giving  an  undertaking  to  the  entitl.<l  to 
trustees  not  to  part  with  them  without  their  consent,  and  ^"^^^"^J'- 
to  produce  them  on  all  reasonable  occasions  (/)  ;    the  fact, 
however,  of  an  equit;il»k'  tenant  for  life  having  mortgaged  his 
life  interest  will  disentitle   him   to  their  custody,  and   the 
mortgagee  can  in  such  a  case  insist  on  the  trustees  retaining 
them  (/.).     It  is  not  usual  for  a,  mortgagee  or  purchaser  of  a 
legal  or  equitable  life  estate  to  take  an  acknowledgment  of  a 
right  to  production  of  the  title  deeds ;  ho  claims  as  regards  the 


(/)  Garner  v.   Httiwifngto)!,  (IS.JG)  Ch.  307  ;   19  W.  R.  .')52  ;  and  see,  aa 

22  Beav.  G27.  to  the  right  of  a  C(stui  que  trutt  to 

{(/)  Leathes  v.  Z.,  (1877)  5  Ch.  D.  have    tho    deeds    produced    by    his 

221  ;    46   L.  J.  Ch.  5G2.      "Where  a  trustee,  Low  v.  Buuverie,  1891,  3  Cli. 

•woman,  married  before  the  M.  "\V.  P.  82  ;   CO  L.  J.  Ch.  594  ;  per  Lindley, 

Act,    1882,    i.s   tenant    for   life,    her  L.  J.,  Itr  TiUott,  1892,  1  Oi.  SC. ;   (.1 

husband  is  entitled  in  her  right  to  L.  J.  Ch.  38. 

tho   custody   of   tho   deeds  ;    Ex  p.  ^,  ^^  liurmh„\  S.  F.,  (1SS9)  42 

Jtoffn-s,    (1884)    26   C\i.    D.    31  ;    63  (-.j^    p    gjl  ;    58   L.  J.  CTi.  GG4  ;    E« 

L.   J.  Ch.   9:5G.      But   ^vhether   tho  j,-^^,,^^^^  ^^93^  .,  (_.,,    3^9.    g.^  l.  J. 

husband's  trustee  m  bnnkruptcy  has  (_,,^    ^^3  .    ^^  ^^^,^^^.^    ^   j, ^  ^^,^^^  ^ 

any  right   to   their   cui^tody,  qucrre,  ^.,^    j-.  .   ^. 3  ^   j    ch    Ji:. 
ih.;  and  si-o  Schoole  v.  Ml,  (1803)  1 
Sch.  &:  L.  176.  (/)  ne  Xttcrti,   1894,   2    Ch.   297: 

{h)  Statiford  V.    Robertf,    (1871)   6  63  L.  J.  Ch.  763. 
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Oiap.  IX.     life  estate  to  bo  in  the  same  iiosition  as  the  tenant  for  life,  Lut 

St<ct.  2.  . 
'■ not  in  regard  to  the  statutory  powers. 


VMt<>drv- 

maitidrnnaii 
can  t'nforco 
prvxluctiuD. 


If  wanted  fur  a  proper  purpose,  the  production  can  bo 
enf<irccd  against  a  tenant  for  life  by  a  vested  remainderman, 
or  by  a  purchnstr  fn-ni  him  (/)  ;  but  it  seems  that  a  con- 
tingent remainderman  cannot  enforce  their  production,  even 
for  the  purpose  of  elfeeting  a  sale  or  mortgage  (;;/)  ;  formerly 
it  was  thought  that  a  vested  remainderman  could  not  compel 
their  production  except  under  special  circumstances  {») ;  but 
the  Court,  though  a<lmitting  that  the  ordering  of  such  pro- 
duction is  not  a  matter  of  right,  but  rests  in  the  discretion 
of  the  Court,  and  should  not  be  directed  unless  for  a  purpose 
which  the  C'ourt  deems  to  be  proper,  has  held  the  principle  to 
lie  that  the  person  so  entitled  in  remainder  or  his  moi-tgageo 
is  entitled  to,  and  may  compel,  such  production  ;  and  if  it  is 
suggested  that  the  puqioso  for  which  the  documents  are 
required  is  an  improper  one,  the  burden  of  proving  this  lies 
r)n  the  part}'  resisting  production ;  but  the  right  only  exists 
where  the  title  of  the  jilaintiff  to  the  interest  wliicli  ho 
claims  in  the  land  is  free  from  all  reasonable  cause  of  litiga- 
tion (o). 

Bf>Tnainflcr-         And  it  is  conceivcd,  tliat  where  A.  and  B.  jointly  purchase 
purchaac-         property,  taking  the  conveyance  so  as  to  give  to  B.  merely 
an  ostate  in  remainder,  13.  has  a  general  right  to  the  produc- 
tion of  the  title  deeds. 


Ab  bttween  The  hcir-at-law,  until  the  will  has  been  set  aside,  is  not 


(/)  lorri  J^wpttey  v.  Lord  Ponifiet, 
(1763)  1  Dick.  238;  Davis  v.  Lord 
Lytart,  (1855)  20  Beav.  405  ;  21 
BcaT.  124  ;  24  L.  J.  Ch.  381  ;  25 
L.  .7.  Ch.  122  ;  PrmuU  y.  LordLynart, 
(1859)  27  Beav.  542. 

(/;.)  Xoel  V.  Ward,  (1816)  1  Mad. 
322. 

(w)  See  Shaic  v,  S.,  (1823)  12  Pr. 
at  p.  167 ;  Lord  Lcmpxtcr  v.  Lord 
Fomjretf  lup. 

(o)  Davit    V.   Lord  Dysart,   »vp.  ; 


J'lUueU  V.  Lord  Di/xart,  sup.  ;  Re 
Cotcin,  (1886)  33  Ch.  D.  179  ;  66 
L.  J.  Ch.  78.  A  person  who  is  out 
of  popscs-tion,  and  whose  ultimate 
right  to  keep  pos,scs.sion  of  tlic  title 
deeds  depends  on  the  validity  of  his 
title,  may  maintain  a  suit  for  their 
delivery  up  to  him,  if  the  evidence 
in  support  of  hin  title  is  not  in  his 
own  power,  but  depends  on  the  pro- 
duction of  the  deeds  of  which  de- 
livery is  prajed  ;  If'hiltingham  v. 
Cusack,  (1872)  6  I.  R.  Eq.  451. 
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entitled  to  production  against  tho  deviseo,  on  tho  ground     CUp.  IX. 
that  the  title  deeds  are  not  material  to  his  title  {jt}.     Thufi 


1      ,     .  ,  -  .    ,  ,  t         heir-at-law 

the  heu'-at-law  of  a  married  woman  who  sought  to  oust  her  aud  dc^-iisee. 
devisee,  alleging  the  non-existence  or  invalidity  of  the  power 
of  appointment,  by  virtue  of  which,  and  the  married  woman's 
will,  the  deviseo  claimed  his  estate,  was  held  not  entitled  to 
production  of  the  deeds  hy  wliii  li  the  power  of  appointment 
was  alleged  to  have  been  creatcni  ((/). 

It  seems  that  the  heir  will  be  entitled  to  production  in  two  lleir.  wl.en 
easijs  :  First,  where  he  is  unable  to  prove  his  title  in  ejectment  production, 
without  the  aid  of  some  instrument  under  whicli  the  devisee 
claims  (/•).     Secondly,  where   the   deeds  relate  to  his  pedi- 
gree (*•). 

And  the  heir-in-tail  is  entitled  to  the  production  of  the  Heir-iu-tail. 
instrument  creating  the  entail  (/),  for  his  title  arises  as  much 
from  that  instrument  as  from  the  seisin  and  death  of  his 
ancestor. 

In  the  case  of  mortgages  made  before  the  commencement  of  Mortgagroe 
the  Con  v.  Act,  1881,  a  mortgagee  is  not,  in  general,  bound  to  gap-  prior 
produce  the  deeds  until  he  has  been  paid  off  (m),  even  though  i^giTnocd*^ ' 
the  devisee  of   the  mortgaged   estate   may  be   ignorant   of  j°!i"^"^ 
particidars   relating  to   the   security  (./•)  :    and  it   seems   no  paid  otf. 

[p)  Shaftesliinj      v.     Arrousmit/i,  Tiq.'S;  Grernirood r.  Holfurcll,  {\SH) 

(1798)  4  Ves.  G6 ;  approved  in  Jviies  7  Beav.  291  ;   Damn-  v.   Lord  For- 

V.  /.,  (1817)  3  Mer.  IGl.  tmUngton,  (1846)  15  Si.  380  ;  15  L.J. 

{q)  Bamtit  V.  Glossop,  (1844)  3  Ila.  f'^i-  405  ;    Cannock  v.  Jauiitr;/,  (1853) 

578.  1  Dr.  497,  507 ;   1  W.  R.  378  ;  MiiU 

,  .    J,        ,j       r-i  V.  0,/r/y,  (1834)  6  C.  &  P.  728.     Lord 

{>•)  Bennett  v.  GlMsop,  sup.  ,  .         . 

Ivoiiyon  is  said   to   have   advised  a 
{,)  Rumbold  V.  Forteath,   (1857;    3       n^ort'gageo  to  put  his  deeds  into  a 

*      ■  box  mid  sit  uixin  it,  until  t'le  money 

[t)   Shaftesharij      v.      Anoicsmith,  ^^  put  i,,^,,  i,;^  \^^^^^ ;   see  1  Y.  k 

tup.  ;     Suffolk    v.     nowardy    (1723)  c.   107.     The  protection  extends  to 

2   P.  "Wnis.    177,   -where   order   was  draft*,  copies,   &c.,   Bycroft  y.  Sibel, 

made  for  production   of  all   deeds  ;  (1852)   20   L.   T.    (O.   S.)    197  ;    cf. 

B'ttiscn   v.   Farringdon,   (1735)    3  P.  /j^r,-,  v.  Parry,  (1858)  4  Jur.  N.  S. 

Wms.  363.  431  .  28  L.  J.  Ch.  294. 

(e/)  ^^Sparkev.Montriou,  (1835)  I  (r)  Browne  v.   Lock  hart,   (1840)  10 

Y.  &   C.    103;    Addison  v.    TTalker,  Si.  421  :  9  L.  J.  N.  S.  Ch.  167;  we 

(1841)4Y.&C.atp.447;  lOL.J.Ex.  Cri*p  v.  Flatcl,  (ISH,  8  Bear.  62. 
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Oiap.  IX.     distinction  can  be  drawn  Lct^v<'on  tlio  mortfrajro  docd  and 

the  earlier  title    deeds,  as  regards   the   apjilioation   of   the 

rule  (y).  A  mortgagee  wlio  lias  bought  the  equity  of  re- 
demption, subject  to  a  right  of  re-purchase  reserved  to  the 
mortgagor  aud  oxorciseahlo  within  a  limitocl  period,  is  within 
the  rulo ;  and  need  not,  unless  his  money  is  tendered,  produce 
the  deeds  for  tlie  satisfaction  of  an  intending  purchaser  from 
the  mortgagor  (r).  Since,  liowever,  a  person  can,  as  a  general 
rule,  give  no  right  whidi  he  does  not  himself  possess  (r/),  the 
mortgagee  of  a  peraon  who  would  be  liable  to  produce  the 
deeds  must  himself,  unless  he  could  protect  himself  by  want 
of  notice  (h),  produce  them  at  the  suit  of  those  persons  who 
could  compel  their  production  as  against  tlio  mortgagor  (c)  ; 
but  lie  would  not  bo  justified  in  so  producing  them  except 
with  the  consent  of  the  latter,  or  under  an  order  of  the 
Court  (r/). 

Law  altrrod         In  the  case  of  mortgages  made  since  the  commencement  of 

1881.     "       '  the  Conv.  Act,  1881,  the  mortgagor,  so  long  as  his  right  to 

redoem  subsi.sts,  is  entitled  from  time  to  time,  at  reasonable 

times  on  his  request  and  at  his  own  cost,  and  on  pa^ymient  of 

the  mortgagee's  costs  and  expenses  in  this  belialf,  to  inspect 

(y)  Chichf»ier  \.  Marquin  of  Donegal,  L.  J.  Ch.   1,57  ;  Joyce  v.  Be  Molnjnt, 

(1870,  0  Ch.  497  ;  39  L.  J.  Ch.  694  ;  (1845)  2  J.  &  L.  374  ;  Fra,u:is  v.  F., 

but  see  Patch  v.  If'ard,  (18C5)  1  Eq.  (1852)  2  D.M.&  G.  73,78;  (1854)  5  D. 

436  ;   13  L.  T.  496  ;  and  as  to  pro-  M.  &  G.  108  ;  but  see  Xcwtou  v.  .V., 

duction  of  a  mortgnge  deed  in  bank-  (1868)  4  Ch.  143  ;  38  L.  J.  Ch.  145. 
ruptcy  under  the  Act  of  1801,  sec  i?<;  ic)  Balls    v.    Maiyrave,    (18  J 1)    4 

3f,nk»'  Tnut  Deed,  (1866)  1  Ch.  429  ;  Bcav.  119  ;  and  see  Jfncy  v.  Ferrers, 

15L.  T.  139.  (Isn)iA.  97;  10  L.  J.  Ch.  273  ;  also 

(.-)  Smithy.  Patcton,  (1855)  25  L.  T.  a  singular  case  of  Muslon  v.  Prad- 

(O-  S.)  40.  t/,„^^  (1816)  15  Si.  192  ;  10  Jur.  402. 

(a)  See  Pelli/  v.  TJ'athn,,  fl851)  1  where  it  was  held  that  a  purchaser 

D.  M.  &  O.  16;  21  L.  J.  Ch.  105;  could    not,   on   the   ground  of    the 

Gibnon  V.  May,  (1853)  4  D.  M.  &  G.  vendor's  wife  having  possessed  her- 

^^^-  self  of  the  deeds,  make  her  dcfen- 

(*)  See  Jf'allu-yn  v.   Z.r,   (1803)    9  dan t  to  a  suit  for  specific  perform- 

Ves.  21 ;  a  case  of  a  mortgage  in  fee  ance  ;   and  sec  Rumbold  v.  Forteath, 

by   a    person    originally   so    seised,  (1850)  3  K.  &  J.  44. 
and  who  supprpsscd  an  intermediate  {d)  Lambert    v.    Jtogcrs,    (1817)   2 

settlement;    and    seo    and    consider  Mer.  at  p.  490.    ^oc  Gough  \.  Offley, 

Heath  V.  Crealofk,  (1874)   10  Ch.  22;  (1852)  5  De  G.  &  S.  653  ;    19  L.  t! 

18  Eq.  215  ;  43  L.  J.  Cb.  169  ;  44  (0.  S.)  324.  •• 
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and  make  copies  or  aLstraets  of,  or  extracts  from,  the  docu-     Chap.  IX. 

ments  of  title  relating  to  the   mortgaged  propei-ty  in   the 

custody  or  power  of  the  mortgagee,  notwithstanding  any 
stipulation  to  the  contrary  [e]  ;  hut  this  section  does  not 
apply  to  a  deed  made  after,  but  subsidiary  to  a  mortgage 
made  before,  the  commencement  of  the  Act  (/).  Where  the 
deeds  handed  over  to  the  mortgagee  relate  to  other  land  not 
included  in  the  mortgage  which  is  retained  by  the  mortgagor, 
then  the  mortgagee  should  give  at  the  cost  of  the  mortgagor 
an  acknowledgment  of  the  right  of  the  mortgagr.r  to  pro- 
duction,  otherwise  a  purchaser  of  the  unencumbered  land 
might  after  foreclosure  of  the  mortgaged  laud  find  that  ho 
had  no  right  to  production. 

The  solicitor  of  a  mortgagee  has  no  lien  upon  the  deeds,  Lien  of  boH- 
as  against  the  mortgagor,  to  an  amount  exceeding  what  is  ^ 
due  on  the  security  {{/).  So,  the  lien  of  the  solicitor  of  an 
executor  upon  title  deeds  of  a  testator's  leaseholds,  is  subject 
to  the  amount  (if  any)  due  from  his  client  to  the  testator's 
estate  (A).  If  the  solicitor  of  the  mortgagor  induce  the 
solicitor  of  the  mortgagee  to  part  with  the  deeds,  by  a  verbal 
undertaking  to  pay  a  sum  claimed  to  be  due  for  costs,  such 
undertaking  will  bo   enforced  summarily  upon  motion  (/)  ; 

i^\  s   16.  li.'J.  Ch.  418;  but  sec  and  distin- 

{/)  Bum  V.  Lou'IoH  ami  S.  Wahi  g\\\A\  Ex  p.  Calvnt,  (1876)  3  Ch.  D. 

Coal  Co.,  (1890)  W.  N.  209.  317  ;  o4  L.  J.  Bkcy.  134,  where-  the 

(g)  Hollis    V.    Clariilge,    (1813)     4  deeds  were   in   the  custody   of   the 

-  Taun.    807  ;     WakrJiM    v.    Ncubon,  solicitor  for  tlie  mortgagor  ;  and  see 

(1844)   6  Q.  B.  270;  13  L.  J.  Q.  B.  Shejfuhl  v.  Eda,,    (1878)  10  Ch.  D. 

258  ;   Rider  v.  Joms,  (1843)  2  Y.  &  291  ;  40  L.  T.  283  ;  a  solicitor  acting 

C.  C.  C.  329  ;  PcUyv.  M'athni,  (1851)  for  a  trustee  in  bankrupti-y  has  no 

1  D.  M.  &  G.  16  ;  21  L.  J.  Ch.  105 ;  lien  on  property  recovered  by  him 

Hope  V.  LiddcU,  (18.55)  7  D.  M.  &  G.  for  the  trustee ;  lie  Humphreys,  1898, 

331  •  24  L.  J.  Ch.  691  ;  He  Llnvcllh,,  1   Q.  B.  520  ;   67  L.  J.  Q.  B.  412  ; 

1891,  3  Ch.  145  ;    60  L.  J.  Ch.  732  ;  J?"  yic/iol.o„,  (1883)  W.  N.  222  ;  and 

a  solicitor  who  has  the  custody  of  see  Cordery  on  Solicitors,    3rd    od. 

the  title  deeds  for  the  inortpaKeo,  pp.  356—7,  373. 

and    has     used     them     in    propar-  {'>)   r.owrr  v.  Zr«*,  (1855)  20  Bcav. 

inff  for  a  sale  by  the  direction  of  185 ;  24  L.  J.  Cli.  638. 

the   mort^-agor,    has  no    lien   upon  (.)  7?r  C.r,  (1848)  2  D.  &  L.  997  ;  10 

them  aguiust   the   trustee  in   bank-  Jur.  694  ;  sec,  in  E<iuity,  Ci^lbrrl  v. 

ruptoy   of    the    mortgaK'i.r    for    the  Coopn;  (1846)  15  Si.   343,  rev.  647; 

costs  of  the  attempted  sale;  E.v  p.  17    L.    J.    Ch.    265;    C^^rdery    on 

Fuller,    (1881)    16   Ch.   D.    617  ;    60  Solicitors,    3rd  cd.   pp.    160  rt  uq. 
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Effi-ct  on 
riKht  tu 
pruduction. 


Exceptions 
from  rule. 


Chap.  IX,     and    it    has   botu    heUl   tlmt    tho    lien    of    tlio   mortgopor'g 

— —  Bolicitors  ujK)!!  tho  onprossraout  of  the  rcconvoyftnco  was  not 

jin-jucliccd  liy  tluir  sending  it  to  the  mortgagee's  solicitors, 
with  a  roqut'st  thnt  tli»'y  would  liokl  it  for  tliem  subject  to 
tho  lien  ;  and  a  jiurchaser  from  the  mortgagor  was  nstrained 
from  proceeding  at  Law  for  the  recovery  of  the  deed  (/). 
The  lien  of  a  solicitor  on  the  documents  of  a  client  in  his 
possession,  does  not  entitle  him  to  refuse  ]>roduction  to  a 
third  i>arty,  when  production  would  be  enforced  if  the  client 
had  the  documents  in  his  own  possession  (/), 

A  mortgagee  who  consents  to  a  sale  by  tho  Court  must 
bring  the  deeds  into  Court  in  tho  usual  way  {m)  ;  and  it  is 
conceived  that,  in  an  ordinary  case,  a  mortgagee  who  has 
permitted  a  mortgagor  to  sell  under  the  expectation  of  his 
coniurrence,  would  not  bo  allowed  to  .stop  the  sale  by  refusing 
to  produce  tho  deeds  before  actual  payment  {n). 

Liability  of  A  mortgagee  who  has,  even  though  insane,  destroyed  (o), 

Si'^oTde^  ^""^  ^^  negligently  lost  (;>)  the  documents  of  title,  will,  it  seems, 
be  compelled  to  replace  such  as  can  be  replaced ;  and  as 
respects  originals,  which  cannot  be  replaced,  will  be  required 
either  to  give  an  indemnity,  or  to  make  compensation  for 
the  damage  thereby  done  to  the  estate ;  but  a  mortgagee 
taking  the  same  care  of  the  deeds  forming  his  security  as  he 
took  of  his  own,  ought  not,  it  would  seem,  to  bo  severely 
dealt  with  if  they  are  accidentally  lost  (7).     His  bond  has 


Btruction  of 
dccda. 


Delivery  up  of  papers  •will  not  be 
ordered  while  a  cuit  is  pending  the 
costs  of  which  have  not  been  paid 
by  hi.s  client ;  /->  ;;.  Jarman,  (1877) 
4  Ch.  D.  835  ;  46  L,  J.  Ch.  485. 

(k)  Walson  v.  Lyon,  (1855)  7  D.  M. 
ft  O.  288;  24  L.  J.  Ch.  754  ;  Xnc 
ton  V.  Beck,  (1858)  3  II.  k  N.  220; 
27  L.  J.  Ex.  27-2. 

(0  Ji<-  llaurken,  1898,  2  Ch.  1  ;  07 
L.  J.  Ch.  284,  and  cases  there 
cited  ;  sec  lie  BrawbU,  (1880)  13  Ch. 
D.  885  ;  42  L.  T.  413,  as  to  right  of 
client's  trustee  in  bankruptcy  to  pro- 
duction ;  and  Bkcy.  Act,  1883,  8.  27. 


(//()  I.hesnj  V.  Ilnrding,  (1839)  I 
Beav.  343. 

(w)  Sec  Crosite  v.  Iteiersionary  So- 
ciety, (1853)  3  D.  M.  &  G.  at  p.  712  ; 
2  Eq.  R.  579. 

(o)  Hornby  v.  Malcham,  (1818)  16 
Si.  325  ;  17  L.  J.  Ch.  471  ;  Brotcnv. 
Setcrll,  (1853)  11  Ha.  49;  22  L.  J. 
Ch.  1063. 

(/')  Lord  MidUlon  v.  £liot,  (1847) 
15  Si.  531. 

(ly)  Woodman  v.  Jliyginx,  (1850)  14 
Jur.  846  ;  James  v.  liiimxcy,  (1879)  11 
Ch.  D.  398  ;  48  L.  J.  Ch.  345  ;  Frict 
V.  r.,  (1845)  15  L.  J.  Ch.  13. 
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been  hold  a  sufficient  indemnity  to  the  owner  of  the  equity  of     Chap.  IX. 

redemption  (r) ;  and  if  such  a  bond,  and  a  rec-onveyanc-o,  be  1^-1^ 

executed  by  the  mortgagee,  the  mortgagor  can  be  compelled 
to  pay  the  amount  due  (.s).  A  moi-tgagee  is  not  responsible 
for  the  loss  of  deeds  deposited  with  his  solicitor  without  hid 
consent  (f).  It  has  been  held  in  Ireland  that  there  is  no 
implied  covenant  on  the  part  of  a  mortgagee  to  take  reason- 
able care  of  the  title  deeds  during  tlio  continuance  of  the 
securit}',  the  decisions  in  the  cases  above  cited  being  referable 
to  the  jurisdiction  of  Courts  of  Equity  to  give  relief  in  cases 
of  accident  (u). 

A  mortgagee,  or  transferee  of  a  mortgage,  on  being  paid  Mortgagee 
off,  has  no  right  to  keep  copies  of  the  mortgage  deed,  or  deed  to  copies, 
of  transfer ;  but  whatever  copies  he  has,  as  a  general  rule,  are 
copies  properly  paid  for  by  the  mortgagor,  and  are  to  be 
delivered  up  to  him  when  he  pays  off  tlie  mortgage ;  and  no 
costs  of  copies  will  be  allowed  (u-).  The  reason  of  this  rule 
apparently  is,  that  the  mortgagee  stands  in  a  fiduciary 
position  subject  to  his  right  to  pajinent,  and  therefore  will 
not  be  allowed  to  say  that  the  copies  were  made  for  any  other 
purposes  than  those  of  the  security. 

Sects.  62  and  63  of  the  Copyhold  Act,  189-1,  contain  pro-  Pn^uttion  of 
visions  for  securing  to  the  owners  of  lands  enfranchised  there- 
under or  under  the  Copyhold  Act,  1811,  the  production  of 
the  Coui't  Rolls  of  the  manors  whereof  the  lands  are  held  ; 
and  8.  6-4  proAides  that  when  all  the  lands  of  a  manor  have 
been  enfranchised,  the  lord  <»f  the  manor  may  hand  ovi-r  the 
Court  Rolls  to  the  Board  of  Agriculture  or  the  Master  of  the 
Rolls,  persons  interested  having  a  right  to  inspect  the  same. 
"Where  the  enfranchisement  is  effected  bv  a  Common  Law 


(r)  Shehnardine  v.    Ilarrop,  (1821)  mp, 

6  Mad.  39:  and  see  for  a  form  of  {t)  RhwUs  v.  Jfoiil,s,  1S95,   1  Ch. 

bond,    ib.    41,    n.  ;    Seton,    6th    cd.  23G ;  64  L.  J.  Ch.  1J2. 

1907.  (")   O'lllipaii  ami  Xiiffoit  y.  Xdtiona' 

(«)  Sloloe  V.  Sobson,  (1814)  19  Ves.  Baiil;  (1901)  2  Ir.  R.  Ji:J. 

385;  Smith  V.  Bichicl!,  (1805)  3  V.  (x)  He  Jfade  and  Thoma*,  (1881)  17 

&  B.  51,  n.  ;  Shehnardine  v.  Hanrp,  Ch.  D.  348 ;  50  L.  J.  Ch.  601. 
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Omp.  IX.     assurnnoc  it  is  usual  for  tlic  lord  to  pive  an  afknowlodpraent 
"  '*"       and  undortakinp;  as  to  tlio  Court  liolls  so  far  as  tlioy  relate  to 


tho  land  enfranchised.  Onl.  XXXI.  r.  10  of  tlio  11.  S.  C. 
1883,  provides  for  the  order  upon  tho  lord  of  a  manor  for  the 
u.-^ual  limited  inspection  of  the  Court  Rolls  on  tho  application 
of  a  fop}hold  tenant  upon  an  aliidavit  tliat  tlio  tenant  has 
npplie«l  for  and  been  refused  inspection  (j/). 

Sututury  The  Court  has  certain  statutory  powers  (r)  to  compel  pro- 

duction.^"'* duction  and  inspection  of  documents;  and,  further,  powers 
are  given  to  the  Chancery  Division  under  the  Companies 
Act,  18G2  (a),  after  a  winding-up  order  has  been  made,  to 
compel  the  production  of  deeds  or  other  documents  relating 
to  the  company  {h). 

Stations.  (3.)  Kon-produdion  of  dcvdn — hoir far  imporiant. 

May  afi.rt  The  uon-production  of  the  deeds  is  material,  not  only  as 

with  not  ice  of  i*  deprives  the  purchaser  of  the  usual  means  of  verifying  the 

their  dt-pohit.    ^j^j^  deduced,  but  as  inducing  a  susi)icion  that  they  may 

have  been  deposited  by  way  of  equitable  mortgage :  it  has 

even  been  held,  on  a  sale  of  a  public  house  in  London,  that 

their  non-production  amounted  to  notice  to  a  mortgagee  of 

such  a  deposit  with  the  brewers  who  supplied  the  house  {c). 

This   decision  has  been  disapproved  of  {d)  :    and   has  been 

thought   to   depend   upon    the   presumed   notoriety   of    the 

practice  of  London  publicans  so  to  deposit  their  deeds,  and 

upon  the  fact  of  the  mortgagee  having  been   aware  that 

the  publican  was  indebted  to  tho  brewers ;  in  fact,  the  Court 

considered    that    there   was   -sNilful   blindness,   tho   security 

{y)  As  to  the  riglit  to  prwluction  (:)  See     Annual     Practice,    Ord. 

and  to  an  ucknowlc-djrmcnt  from  tho  XXXI.  R.  S.  C.  1883. 

lord  of  the  manor  on   enfranchise-  {")  S.  115. 

jncnt,  see  Jte  Agy-Gardncr,  (1884)  '25  {>•)  See  lie  South  E*sex  Ettuary  Co., 

Ch.  D.  COO;  53  L.  J.  Ch.  COO.     As  (ISO'J)  4   Gh.   215;  and  Buckley  on 

to  the  rights  rcspci  tivcly  of  the  lord  Company  Acts,  8th  ed.  pp.  344,  351. 

of  the  manor  and  the  steward  to  tho  (')    Whilhnad  v.  Jordan,   (1835)  1 

custody    of    the    Court    Rolls,    sec  Y.  &  C.  303. 

7.V  Jninwffi,    1003,    1    Ch.    DOG;    72  {>{)  See  4  Y.  &  C.  563;  Sug.  14th 

L.  J.  Ch.  454.  ed.  767. 
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having  been  taken  for  the  rei»a\Tuent,  not  of  a  contempora-     Omp.  IX. 

Stct  3 

neous  advance,  but  of  a  sum  already  due  (r-)  :  the  omission,  "  -' — 

however,  to  ask  for  the  deeds  is  such  gross  negUgeuee  as  is  punhaJer  of 
sufficient  to  deprive  a  purchaser  for  value,  without  notice  of  a  j'<Jiri!uit« ' 
prior  incumbrance,  of  the  protection  of  the  legal  estate  ( /)  ; 
and  the  like  omission  was  held  sufficient  to  postpone  a 
mortgagee  who  took  a  conveyance  of  the  legal  estate  by  way 
of  security  for  a  pre-existing  debt,  though  it  did  not  appear 
that  he  was  aware  of  the  mortgagor  being  indebted  to  the 
prior  incumbrancer  (y) . 

(4.)  Examination  of  deeds — matters  to  he  observed  in.  Section  4. 


In  the  examination  of  the  abstract  wllli  tlie  documents,  Puintatobe 
the  most  scrupulous   care  is  requisite   on   the   part   of   the  eompariuK* '" 

solicitor.     The  object  of  the  examination  is  to  ascertain,  1st,  a^'"tri»'--t  with 

•'  _  '         '  the  deeds, 

that  what  has  been  abstracted  is  correctly  abstracted  ;  2udly, 

that  what  is  omitted  is  clearly  immaterial;  -Jrdly,  tliat  tlie 

documents   are   perfect,   as   respects   execution,    attestation, 

indorsed  receipts,  registration,  acknowledgment,  enrolment, 

stamps  (//),  &c.  ;  and  4thly,  that  there  are  not  any  imlorsed 

notices,    or    other    circumstances    attending    the    mode    of 

execution,  attestation,  &c.,  calculated  to  excite  suspicion  (/). 

Anything   out   of   the   ordinary' course — e.f/.,   formerly   the 

unusual  position  of  the  indorsed  receipt  (/.) — should  bo  made 

the  subject  of  inquiry.     Every  part  of  every  document  ought 

to  be  read  through,  especially  the  covenants  for  title,  &c.,  in 

a  conveyance  or  mortgage.     Notice  of   an   incumbrance   is 

equally  notice  whetlior  contained  in  one  or  in  another  part  of 

a  deed  (/)  :  and  if  an   important   point   is  overlooked,  the 

{e)  Jones  V.  Smith,  (1813)  1  Pli.  at  liavc    all    deeds    properly   htumped, 

p.  255.  see  Kup.  p.  186. 

(/)  Oliver  V.  lliuton,   1899,  2  Cli.  (i)  See  Knmedy  v.  Grnii,  (IS3-I)  3 

264;    68   L.   J.   Ch.    563,   uud   the  M.  &  K.  699. 
cases  there  cited.  (/)  Ktinudij    v.    Green,   gup.,   and 

(^)    Ji'vrthitKjtoH  V.  Muri/aii,  (1849)  the  judgment  in  Grfeimladt  v.  />iirr, 

16  Si.  547,  whore  it  appeared  that  (185.))  20  Beav.  284  ;   I  Jur.  N.  S. 

tlie  security  was  for  money  previously  291;  but  sec  now  Couv.  Act,  1881, 

due ;  see  further  as  to  postponement,  8.  64  ;  inf.  p.  888. 
inf.  pp.  858  et  seq.,  882.  (I)  See  Smith  v.    Capron,  (1849)  7 

(h)  As  to  a  purchaser's  right  to  Ha.  at  p.  ISO  ;   IJ  L.  J.  Ch.  322. 
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KraAurpfi  and 

iDtcrlinia- 

tioiu. 


piircliaser,  after  tho  conveyance  is  executed  and  the  purchaso- 
nionoy  is  paid,  ■will  have  no  remedy  npainst  the  vendor 
unless  it  falls  "Nvithin  tho  covenants  for  titl(>;  an<l  this, 
apparently,  even  thougli  tho  abstract  may  have  been  in- 
correct (w). 

Erasures  and  interlineations  in  a  deed  are  to  bo  presumed 
to  have  been  made  prior  to,  or  at  tho  time  of,  its  execution  (n) ; 
as,  on  any  other  supposition,  a  crime  must  be  presimied  to 
have  been  committed  (o) :  but,  in  tho  absence  of  proof  to  the 
contrary,  erasures  and  interlineations  on  tho  face  of  a  -will 
are  presumed  to  be  made  oftcr  its  execution  {p) ;  and  also 
after  the  execution  'of  a  codicil,  which  does  not  refer  to 
them  (y).  It  seems  that  unattested  alterations  in  a  will 
datod  before,  but  coming  into  operation  after,  tho  Wills  Act, 
l.'^37,  are  presumed  to  have  been  made  before  tho  Act  (/•). 


[m)  See  if'Cttllofh  v.  Grfgory, 
(18.5.5)  1  K.  &  J.  286,  291  ;  24  L.  J. 
Ch.  246. 

(m)  Ifof  V.  Catomorr,  (1851)  IG  Q.  B. 
745. 

(o)  Per  V.-f.  AV.  ill  JT'il!inni.i  v. 
Athtoii,  (l.SGO)  1  J.  &  II.  115,  lis  ; 
3L.  T.  177. 

(p)  Doe  V.  Falmfr,  (1851)  16  Q.  B. 
747  ;  Cooper  v.  Borkett,  (1842)  4  Mo. 
P.  C.  419;  Greville  v.  T,jhe,  (1851) 
7  ib.  320  ;  Frremtin  v.  Strrigel,  (1849) 
13  Jur.  1030 ;  14  L.  T.  (O.  S.)  129  ; 
Simmons  v.  Jiudall,  (1851)  1  Si.  N.  S. 
115,  136;  15  Jur.  1C2;  Gatm  v. 
Oregon,,  (1854)  3  D.  M.  &  G.  777  ; 
23  L.  T.  136;  Jie  Whitr,  (18G0)  6 
Jur.  N.  S.  808  ;  30  L.  J.  P.  55  ;  and 


SCO  IJ'illinms  v.  Athlon,  (18G0)  1  J.  & 
H.  115,  118  ;  3  L.  T.  177,  and  ntato- 
mcntof  the  rule  in  the  judgment. 

iq)  lioulnj  V.  Mrrlin,  (1860)  6 
Jur.  N.  S.  11G5.  Alterations  in  a 
soldier's  will  which  was  signed  by 
him  while  he  was  on  actual  military 
service  are  presumed  to  have  been 
made  during  the  continuance  of  such 
sorvice,  lie  Ttceedalr,  (1874)  L.  R.  3 
P.  &  D.  204  ;  44  L.  J.  P.  &  M.  35 ; 
as  to  what  is  "  actual  military  ser- 
vice," see  In  the  Goods  of  JlisrocJ,-, 
1001,  P.  78  ;  70  L.  J.  P.  22  ;  Gad- 
u-ard  T.  Knrr,  1902,  P.  99,  103;  71 
L.  J.  P.  34. 

(r)  Ji,-  Streider.  (1859)  28  L.  J, 
P.  50. 
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CHAPTER  X.  Chapt^x. 


MATTERS  ARISING    BKTWEEN  DELIVERY  OE  ABSTRACT  AND 
I'KKrARATloN  OF  CONVKVAN'CE. 


(1.)    Time,  uhcn  extent iul.  Section  1, 


At    La\\-,  tlio   time   fixed  for  completion  was  formerly  of  Timeformerly 
the  essence  of  tlie  contract  {a)  ;    and  tlio  purchaser  might  l!^°  ^ 
recover  liis  deposit,  unless  the  vendor  could  deduce  and  verify 
a  marketable  title  and  give  a  conveyance  at  tlie  time  agreed 
on  [h). 

Since  the  Judicature  Act,  1873,  stipulations  in  contracts  as  Judicature 
to  time  or  otherwise  which  would  not,  before  the  passing  of  '^  *"  ' 
the  Act,  have  been  deemed  to  be  or  to  have  become  of  tlie 
essence  of  such  contracts  in  a  Court  of  Ei|uity,  are  to  receive 
in  all  Courts  the  same  construction  and  eifect  as  they  would 
formerly  have  received  in  Equity  (i). 

In  Equity  it  has  always  beetr  the  rule  that  thougli  un-  Time,  how 
reasonable  delay  will  of  itself  conclude  eitlier  party,  tlie  Court  in'i^j^'tV!* 
will  relieve  against,  or  enforce,  specific  performance,  notwith- 
standing a  failure  to  keep  the  dates  assigned  by  the  contract 
either  for  completion,  or  for  any  of  the  steps  towards 
completion,  if  it  can  do  justice  between  tlie  parties  {d) ;  and 
if  there  is  nothing  in  the  express  stipulations  of  the  agree- 

(rt)  Berry  v.  Young,  (1788)  2  Esp.  (1830)    4    C.    &  P.   295  ;    Carter   r. 

640,  n.  ;  S/owell  v.  Rubiuson,   (1837)  ficargiU,  (1875)  L.  R.   10  Q.  B.  564; 

3  Bing.  N.  C.   928  ;  6  L.  J.   C.  P  32  L.  T.  694. 

32G:    Mnrshall  v.    ronell,    (184G)    9  ,  .  a    „r  ,..                 ,      ,. 

Q.  B.  779,  791  ;   16  L.  J.  Q.  B.  5  ;  .  ^'"^  ^J  f'  (0  :  «eo  as  to  i\m  pron- 

HansUp   v.    P.duick,    (1850)    5    Ex.  ^^^^•_^^olU^-Eyrde.Al^l')^(:^. 

623;   10  L.  J.  Ex.  372.  ^'^'^'^  37  L.  T.  <. 

(b)  Sug.    14th  ed.   259.     Soo  also  {(J)  See  Lord  Cairn.1,  C.  in  TiUry 

Porcherx.  Gardner,  (1849)  8  C.  B.  4G1;  v.  Thoma»,  (1867)  3  Ch.  at  p.  67;   17 

19  L.  J.  C.  P.  63  :  Mart/on  v.  Carter,  L.  T.  422. 
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Chap.  X.     ment,  or  tho  iiatiiro  of   the  property,  or  tho  surrounding 
''^'*''^' ''       circumstances,  wliiih  would  make  it  inequitable  to  interfere 


with  and  modify  tho  legal  right.  This  is  all  that  is  meant 
when  it  is  said  that  in  Equity  time  is  not  of  tho  essence  of  tho 
contract  {<•).  Tlio  doctrine  has  no  application  where  time  has 
been  made  of  tho  essence  of  tho  contract  by  express  agree- 
ment ( /') ;  or  where,  from  the  nature  of  the  property  or  other 
circumstances,  it  is  clear  that  such  must  have  been  the 
intention  of  tho  parties  (ij). 

An  where  For  instance,  on  an  agreement  by  n  tenant  at  will  of  a 

H«bnitVb7"  r^i^lic  house  for  the  sale  of  tho  possession,  trade,  and  good- 

kwping  pro-    yyi\\    ^^^  ^  flxed  sum,  and  of  the  stock  and  furniture  at  a 

public  houflc ;  valuation,  possession  to  bo  taken  and  tho  money  paid  on  a 

given  day,  the  delay  of  a  single  day  on  tho  part  of  the 

purchaser  in  having  the  valuation  completed,  and  in  taking 

possession    and   paying   tho   purchase-money,   was   held   to 

relieve  the  vendor  from  the  contract :  inasmuch  as  he  incurred 

fresh  liabilities  by  retaining  the  premises,  and  the  stock  in 

the  meantime  varied  (//). 

So,  upon  the  sale  of  a  public  house  as  a  going  concern, 
time  is  of  the  essence  of  the  contract  (/).  In  the  absence  of 
stipulation  to  procure  a  transfer  of  the  licence  to  the  pur- 
chaser, it  is  sufficient  if  at  the  date  fixed  for  completion  the 
vendor  has  a  valid  and  effectual  licence  existing  which  he 
can  indorse  in  the  usual  way  and  upon  which  the  purchaser 
can  api»ly  at  once  for  interim  protection  and  without  undue 
delay  under  s.  1   of  the  Licensing  Act,  1842,  at  the  next 

(<f)  Per  Turner,  L.  J.,  in  Ruhnts  v.       376. 

Berry,  (1353)  3  D.  M.  &  G.  284  ;  22  (i)  Seaton  v.  Mapp,  (1840)  2  Coll. 

L.  J.  Ch.  398.  656;  Alehouse  Act,  1828;  Licensing 

, ,,    „  ,,        ^,,    ,,fl,ev       Act,    1872,   8.    75;    Day  v.    Luhke, 

if)  JIo„ry,nnu  v.    /.n^.<     (1855)  ^^^  ^   ^    ^    33^ 

2lBeav.atp.2»;  2.,  L.T.  170,  242.  ^,,  J,„  ,"^^,,,„  ;i8e8)  L.  R.  3  C.  P. 

(^)  Sag.  14th  ed.  262  ;    Lctinon  v.  51  j  .   37  l  J.  C.  P.  326  ;    CouUs  v. 

Nappir,    (1806)    2   Sch.   &  L.    682;  Galc,{\Hl\)l  Ch.  12;   41  L.  J.  Ch. 

Jtoherl*  \.    Jtfrry,    tup.  ;    Parkin    v.  U;     U'arrrn    v.     Moorr,    (1897)     14 

Thorold,  (1852)   16  Beav.  59:  'over-  T.  L.  R.  139;    (1898)   ib.  497;   and 

ruling  S.  C,  (1851)  2  Si.  N.  S.  1.  kcc  Faruham  Brewery   Co.  v.  Hunt, 

{h)  Cotlake  V.  Til!,  (1826)   1  Rua.  (1893)  68  L.  T.  440. 
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special  sessions  ;  and  the  vendor,  if  asked,  should  join  with      Cliap.  X. 
the  purchaser  in  his  application  (A).  — — 


So,  the  fluctuating  value  of  the  property  may  alone  ^how  or  proi>erty  u 
that  time  was  to  be  of  the  essence  of  the  contract :  as  upon  value ; 
an  agreement  for  the  sale  of  foreign  stock  (/),  or  of  a  mining 
leaae  (//<),  or  of  a  reversion,  which  may  Lecome  an  estate  in 
possession  during  the  delay,  and  the  sale  of  wliich  generally 
evidences  immediate  want  of  money  (;/),  or  a  life  annuity,  or  orof  adettr* 
life  estate,  which  may  determine  l>y  tlie  death  of  the  ccvitd  character- 
que  rk'  (o). 

So,  where  the  property  is  of  a  wasting  character,  as,  <\y.,  a  or  of  a 
leasehold  for  a  short  unexpired  term  (y>_.  ractorf 

So,  where  the  purchaser  evidently  recjuircs  the  property  for  or  is  evidently 
his  residence  {(]),  or  for  some  other  immetliate  purpose  (y).        ouce; 

So,  where  the  vendors,  (being  beneficially  interested,)  are  or  where  the 
a  fluctuating  body  (as  in  the  case  of  a  dean  and  chapter),  fluctuatiug 
where  delay  may  give  the  purchase-money  to  persons  other  ^^y- 
than  those  who  signed  the  contract  («). 

The   tendency   has   been   to   hold    persons    concerned   in  Modem  de- 

,         ,  ,    . .  Jill  1  .  •  1  ci.xions  tend  to 

contracts  relating  to  land,  bound,  as  in  other  contracts,  to  nnder  time 
regard   time   as  material,  especially  where  the  property  is  °"  *""   * 

•  (k)  Tadcastn-  Totrer  Brewer i/  Co.  X.  («-)  See   TTJ/Ziy  v.  Cottle,  (1823)  T. 

JTiUon,  1897,   1   Ch.  705;    66  L.  J.  &  R.  78;   1  S.  &  S.  174. 
Ch.  402;  see  s.  9  of  the  Wine  and  (^j  Hud.^on   v.    TeHtj)le,  (1860)   29 

Beerhouse  Act,  18G9,  regulating  the  ji^av.  536,  513 ;  30  L.  J.  Ch.  251. 
tran^fer   of   licences ;    and   see  now  /  \   ^   ,  r^   ,        ^    ,. 

Licensing    Act,    1872,    ss.  40,    7o  ;        ,.^l'     .,,•    ,           ,.       ,•'           ,.    .' 

-.         ..        ,„,'  (ISoiS)   26   Beav.  4o ;    Leru  v.  Loido, 

Licensing  Act,  1902,  s    lO.  (1817)  3  Mcr. at  p.  84;  T,lU,y.Tho,»a., 

(0  Dolorct  T.   Rothsclnhi,  (1824)   1                       3    ^^^     \^              ^    ^ 

S.  &S.  590;  2  L.  J.  (O.S.)  Ch.  125.  „, ,.          „         ,,      ,,.,,,,.,,,, 

^          '  iftlU  V.  Maxictll,   ^1803)    32    Beav. 

(m)  Macbniilf  v.  W <rAY«,  (1850)  22  .^q     .,-  .     ,,- ,,          „     .        /10-m 

_*    '               •    .        ..              ^          '  408,    41j  :     U  thb    v.    Hughes,   (18(0) 

Beav.  633  ;  2  Jur.  N.  S.  918.  ^,         ^81  ;  39  L.  J.  Ch'ooi. 

(w)  Sec  J^ewman  v.  Itogern,  (1/93) 

4  Br.  C.  C.  391 ;  Spurrier  v.  Haucoek,  (0    bright  v.  Hotcard,  (1823)  1  S. 

(1799)   4   Ves.  GC7,  672  ;    Eiptrell  v.  &  S.  190  ;   1  L.  J.  Ch.  94  ;  Parler  v. 

A'mffht,  (1835)    1   Y.  &  C.  401,  410;  -f"'"^,  (>819)  1  S.  i  S.  199,  n. 

4  L.  J.  N.  S.  Ex.  Eq.  52  ;    TTi/cill  v.  {,)   Carter  r.    Than   of  Ely,    (1835) 

Bp.  of  Exeter,  (1815)  1  Pr.  292,  298.  7  Si.  211  :    J  L.  J.  N.  S.  Ch.  132. 
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conni'otetl  witli  trade  (/).  Tlio  question  is,  however,  in  all 
eases  one  «>f  intention,  dt'i'L'ndiug  on  tlio  nature  of  the 
prDperty  and  tlio  true  construction  of  tlio  contract  {i<). 

An  option  to  purchase  under  a  right  of  pre-emption  must 
he  exercised  within  the  pn-scrihetl  period  (x)  ;  the  ratification 
of  an  acceptance  of  suth  an  option  by  an  authorised  agent 
relates  back  to  the  date  of  the  acceptance  (y) ;  but  there  can 
be  no  ratification  of  the  acceptance  by  an  unauthorised  agent 
after  the  expiration  of  the  prescribed  period  {z). 

run  h;i.o-  ^Yiij  the  circumstance  of  the  purchase-money  being  evidently 

to .lisi^^harge  required  for  payment  of  incumbrances,  is  important;  espe- 
cially if  the  rate  of  interest  which  they  bear  exceed  that 
which  the  purchaser  is  to  pay  during  delay  (a) . 


lurum 
bruticcs 


Private  un- 

niotivt-t  for 
purchase. 


13 ut  the  private  motives  which  may  have  induced  a  pai-ty 
to  enter  into  a  contract,  unless  expressed  in  the  agreement, 
or  such  as  might  be  presumed  from  the  general  ai)parent 
circumstances  of  the  case,  do  not  make  time  essential ;  e.(/., 
the  unexpressed  intention   to    reside  immediately  upon  the 


(0  Per  Wigram,  V.-C,  in  TFalkrr 
V.  Jeffreys,  (1.812)  1  Ua.  at  p.  3-18  ; 
11  L.  J.  Cli.  209;  and  see  Wright 
V.  Hoicnrd  and  rorker  v.  Frith,  sup.; 
Cotlake  v.  Till,  (182G)  1  Eus.  37G ; 
Sjjarrou's  case,  cited  2  Sch.  &  L. 
604  ;  Sea  ton  v.  JLipp,  (184G)  2  Coll. 
556:  and  Lord  Cranworth's  decision 
in  rurkin  v.  Thorold,  (185i;  2  Si. 
N.  S.  1 ;  which,  however,  went  very 
fur,  and  ha.s  been  overruled;  f>.  C, 
(18.52)  16  Beav.  59  ;  Wclh  v.  ilaxtiell, 
(1863)  32  Beav.  408;  9  Jur.  N.  S. 
665,  1021  ;  Grdye  v.  Lukr  of  Maui- 
ro.ie,  (1858)  26  Beav.  45  ;  Hudson  v. 
Hartram,  (1818)  3  Mad.  440;  Barclay 
r.  Meiiniger,  (1874)  43  L.  J.  Ch. 
449  ;  30  L.  T.  351  ;  and  sec  cases 
cited  Bup.  p.  496. 

(u)  J'atrick  v.  Milner,  (1877)  2  C. 
P.  D.  312;  45 L.  J.  C.  P.  537. 

(x)  Brooke  v.  Gnrrod,  (1857)  2  De 
G.  &  J.  62,  66  ;   27  L.  .J.   Ch.  226; 


Alderson  v.  White,  (1857)  3  Jur. 
N.  S.  1316;  30  L.  T.  (O.  S.)  206; 
Austin  V.  Taicney,  (1867)  2  Ch.  143  ; 
36  L.  J.  Ch.  339  ;  Rowlands  v.  Eiana, 
(1861)  8  Jur.  N.  S.  88  ;  31  L.  J.  Ch. 
265  ;  Lord  Rauelagh  v.  Mellon,  (1864) 
10  Jur.  N.  S.  1141;  34  L.  J.  Ch. 
227;  Evans  v.  Stratford,  (1864)  10 
Jur.  N.  S.  861  ;  10  L.  T.  713  ;  liiddell 
v.  Durnford,  (1893)  W.  N.  30.  A 
written  acceptance  within  the  period 
is  of  course  Hufficient  to  constitute  a 
contract  without  more ;  Mills  v. 
JIaytcood,  (1877j  6  Ch.  D.  196  ;  and 
see  sup.  273. 

(//)  Bolton  Partners  v.  Lambert, 
(1889)  41  Ch.  D.  295 ;  58  L.  J.  Ch. 
425. 

(.-)  Dibbins  V.  D.,  1896,  2  Ch.  348  ; 
65  L.  J.  Ch.  724. 

{a)  Pophani  v.  Eyre,  (1774)  Lofft, 
786  ;  Sug.  14th  ed.  262  ;  Anon,,  cited 
2  Sch.  &  L.  604. 
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estate  [6] :  where,  however,  the  motive  is  of  material  import-      <^  i  ap.  x. 
ance — as  in  the  ease    of   the    iutention    to    reside — tliough  — - — — — 


not  disclosed  in  the  contract,  it  would,  it  appears,  be  sullicieut 
to  bind  the  vendor  to  the  time  named  in  the  contract,  if 
communicated  within  a  rojisonable  period  after  ita  execu- 
tion (f ) . 

A  stipulation   that    time   shall  be  of    the  essence  of  the  Time  made 
contract  as  respects  the  delivery  of    objections  to  the  title,  objc^UoiML 
raises  a  presumption  that  it  is  not  to  be  essential  as  regards  ""^  >l'^»"*^^'y 
the  completion  of  the  purchase  {d) ;  and  a  provision  for  the  tial  »« to 

,,  ,11  1  •!  iPii       completioD. 

payment  oi  interest   by  the  purchaser,  in  the  event  of  the 

purchase  not  being  completed  by  the  day  named,  will  prevent 

time  being  essential  (r). 

Nor  is  a  mere  undertaking  that  possession  (which  in  sucli  Uudi-rtukin^jr 
a  stipulation  means  not  merely  actual  possesion,  but  posses-  po^^jssiou. 
sion  with  a  good  title  shown  (/),)  shall  be  delivered  on  a 
certain  day,  of  itself  binding  (g). 

In  all  the  above  cases  the  delay  may  be  supposed  to  have  Effect  of 
arisen  from  the  state  of  the  title,  or  otherwise  without  any  *^   *  ' 

wilful  or  gross  neglect  by  the  party  in  default;  gross  or 
wilful  neglect  (//),  however,  by  either  party,  will,  in  any  case, 
entitle  the  other  party  to  avoid  the  contract ;  o.tj.,  Avhere  the 
vendor,  though  urged  by  the  purchaser  to  make  out  his  title, 

-   (ft)  Boehm  v.   Tf'ood,  {1820)  1  J.  &  Gl  ;   17L.  T.  42-2. 
"W.  at  p.  422;   (1823)  T.  &  R.  332  ;  (y)  Bothm  v.    W'tW,  (1820;  1  J.  k 

Dijcr  V.  Hargrave,  (1805)  10  Ves.  at  p.  W.  419  ;  (1823)  T.  k  R.  332  ;  and  see 

608.  If'thh    V.    lliighcs,    sup.,    where    tho 

(f)  See  7  Ves.  279 ;  Xo/cea  v.  Lord  nc^'otiations  were  continued  by  tho 

Kilmorey,  (1847)  1  Dc  G.  &  S.  414  ;  purchaser  aftvr  the  date  on  wliich  ho 

Gfdi/e  V.  Luke  of  Muutroxe,  (18o8)  2G  had  stipulated  for  iH)R>.e.ssion  ;  Fat  rick 

Bcav.  45.  T.  Mtlner,  (1877)  2  C.  P.  D.  312  ;  46 

((/)   Wells    V.    Maxwell,    (1863)    32  L.   J.    C.   P.   637.     As  to  what  ia 

Bear.  408;  9  Jur.  N.  S.  565,  1021  ;  delivery  of  i>ossessiou,   see  Lake  v. 

of.    Webb  V.  Iluijhfs,  (1870)  10   Eq.  Bean,  (1860)  28  Beav.  607,  and  boo 

281 ;  39  L.  J.  Ch.  606.  infra. 

(r)  lla'.ttn  v.  Iiu.ssell,{\m%)  38  Ch.  (A)  Lfttuon  v.  Xapper,  (1805)  2Sch. 

D.  334  ;   57  L,  J.  Ch.  425  ;    Levy  v.  &  L.  682  ;  Hobtrts  v.  Berry,  (1853)  3 

Stogdon,  1898,   1  Ch.  478,  481,  485  ;  D.  M.  &  G.  at  p.  289  ;  22  L.  J.  Ch. 

67  L.J.  Ch.  313.  3'.)8:   Ttlley  v.  Thomas,  (1867)  3  Ch. 

(/)  Tillaj  V.  Thomas,  (1867)  3  Ch.  CI  ;   17  L.  T.  422. 
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Chap.  X.      takes  no  bti'i»8  to  do  so,  the  i»urclmaer  immediutoly  upon  the 
'  '    ^  ©xjiiration  of  tlio  time  fixed  for  oomplotion  may  rescind  tho 


ngn'oment  (*). 

i.f  j.r. ;.  Where  time  is  of  the  essence  of  the  contract,  the  purchaser 

Urc'preJun- ;  ■''hould  not  be  content  with  merely  asking  the  vendor  to  take 

tho  necessary  steps    towards    completing    tho  purehase,  but 

should  diligently  press  him  to  do  so  (k)  ;  and  a  purchaser 

who  takes  no  steps  to  enforce  the  contract  within  areasonabler 

of  partial         time,  will  be  loft  to  his  remedies  at  Law.     "Where  tho  con- 

cv^mpUtion.      ^j.jj^.^^  though  ineompleto,  has  been  aited  on,  and  either  party 

has  substantially  liad  tho  benefit  contracted  for,  time  does  not 

60   readily  run  against  the  parties   so  as  to  prevent  them 

enforcing  their  rights  (/). 

■\Mien  tit!.  ^Vhere  time  is  not  of  the  essence  of  the  contract,  and  the 

shown.  ilelay  Originates  in  the  state  of  the  title,  it  is  sufiicient,  upon 

a  bill  for  .'^peiiHc  performan(  e  being  tiled  by  tho  vendor,  if  a 

good  title  is  shown  at  the  date  of  the  decree  (m),  or  of  the 

investigation  at  chambers,  if  the  title  is  referred  to  chambers. 

Timomaybc-        "Where  no  time  is  fixed  for  completion  it  is  an  implied 
iK.ti!,  term  of   the   contract  that  it  shall  be  within  a   reasonable 

time  («),  and  the  fact  of  no  time  being  fixed  will  not  prevent 
the  contract  being  enforced  (o).  Though  time  may  not 
originally  have  been  of  the  essence  of  the  contract,  either 
party  may,  if  there  has  been  some  default  or  unreasonable 
delay  by  the   other   party  {p),  by   proper  notice,  bind  the 


(i)  Z/oyrf  V,    r-ollflt,  (17S3)   4  Br.  Ha.  213;    16    L.  J.    Ch.    37S,  and 

C.  C.  4C9,  cited  6  V«*.  737;     Warde  formerly  at  law;    T/iomon  v.   MtUn, 

V.  J<fery,  (Mill)  A  Vt.19\;    Venn  \.  (1794)     1     K-p.    ISJ  ;     and     bco    xnf. 

Caitfll,  (1873)  -n  L.  T.  469.  p.  100.'. 

(*)  Brooke  T.  Garrod,  (1857)  3  K.  («)  Sxmpnon  v.    llughe$,   (1897)    66 

A  J.  60S,  616  :  27  L.  J.  Ch.  226  ;  L.  J.  Ch.  334  ;  76  L.  T.  237  ;  Nototti 

Tf'tUiami    V.    Glenton,    (1866)    1    Ch.  v.  v/w,AofA,  (1898)  79  L.  T.  413. 

200;   14  W.  R.  291.  {o)  Gray  v.  Smith,  (1889)  43Ch.D. 

(/)  Sharp    V.    MiWgan,    (18.'.6)    22  208,  214,  216  ;  69  L.  J.  Ch.  14.5. 

Beav.  f.06.  { p)  Gretn  v.   Scri»,   (lb79)  13  Ch. 

(»i)  Inf.  p.  1109  et  uq.  ;    and  see  D.  589;  41   L.  T.  724  ;  and  bob  Let 

Soutficowb  v.   Up.  ff  Exeter,  (1817;  6  t.  Soamet,  (1889)  69  L.  T,  366. 
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other  to  complete  witliiu  a  reasonuble  specified  period  (y)  ;      Chap-  X. 

and  the  question  wliether  the  period  is  reasonable  must  be  

judged  of  as  at  the  time  when  the  notice  is  given  {r). 

The  notice  should,  at  least  as  a  matter  of  precaution,  bo  in  alluwinj?  a 

,.  'ii  iii-r       reaitonablo 

writing  :  what  tiiuo  can  be  considered  a  reasonable  time  lor  period, 
completion  depends  upon  the  ciivunistancos  of  tlie  jiartieulur 
case.  Tliree  days'  notice  by  a  vendor  would  bo  too  short  (*)  ; 
even  six  weeks  has  been  held  to  bo  insufficient  (/)  ;  a  week's 
notice  by  a  purchaser,  within  whieh  time  the  vendor  was 
required  to  prove  a  disJiiuted  legitimacy,  was  held  too  shoi-t  (») ; 
80,  two  months'  notice  by  a  purchaser,  where  the  vendor  was 
taking  active  steps  to  remove  the  only  two  remaining  objec- 
tions to  the  title,  but  f(jr  which  longer  time  was  obviouhly 
wanted  {.r)  ;  but  two  months'  notice  by  a  purchaser,  within 
which  time  the  vendor  Avas  required  to  remove  an  objection 
to  the  title  depending  upon  a  defective  execution  of  a  power, 
appears  to  have  been  considered  sufficient  (//).  Aud  where  a 
delay  of  two  months  had  occurred  in  procuring  the  execution 
of  the  conveyance  by  certain  parties,  a  ten  days'  notice  by 
the  purchaser  was  considered  sufficient  (z).  But  a  notice 
requiring  the  vendor  to  complete  the  title  within  fourteen 
days  after  the  day  originally  named  for  completion  was 
considered  unreasonable  {a)  ;  and  a  month's  notice  by  a 
purchaser  after  two  months'  delay  was  considered  sufficient ; 
though  the  performance  of  the  contract  depended  upon  the 

(7)  Stticail  V.  Sihil/i,  (1824)  G  Ila.  ^rrifurraij    ▼.    Splcfi\    (18C8)   5   E«i. 

2'22,  n. :  Boe  Ihaphu  v.  Hill,  (1824)  2  527  ;  37  L.  J.  Ch.  505. 

8.  &  S.  29  ;    W,bb  v.  Ilughf*,  (1870)  (1/)    Sonlhromb   v.    Up.   of   ExfUr, 

10  Eq,  281  ;  9  Jur.  N.  S.  565,  1021  ;  (1847)  6  Ha.  213 ;   If.  L.  J.  Ch.  378, 

and  cases  cited  in  following  notes.  but  the  case  was  detailed  on  another 

(r)  Cra-.rfurd  v.    Toorfood,  (1879)  13  r«int.      Five   weeks   waa    held    too 

Ch   D    163  ;  40  L.  J.  Ch.  103.  •*l>ort  »«  Crau-foni  v.  Toogood,  (1879) 

,,_      „        ,,         ,.,        Mflonr  13  Ch.  D.  153;  49  L    J.  Ch.  108; 

(*)  See  RnjHoUh  v.  ^,hu,i,  (1821    C  1      •      ^                c 

„    ,    .„    ,,r.^     o         1..1-    J    oro  and  three  weeks  in  Giffii  v.   Senu, 

Mad.  18.  200;  Sug.  Uth  ed.  268.  ^^^.^^  ^.^  ^   ^   ^^^ .  ^^  ^  ^   ..,^ 

(0  Vrgg  V-  if'ud,',,  (1862)  16  Bcav.  ^.^  j,^,,,^,^  ^.    j,„„^^  ^ig^g)  y  p^^,. 

239  ;  16  Jur.  1 105.  502  ;  15  L.  J.  Ch.  218. 

(m)  King  V.  Wthon,  (1843)  6  Beav.  („)  rarkin   v.    Thorold,   (1852)   16 

124.  Beav.  69  ;  S.C.,  (1851)  2  Si.  N.  S.  1  ; 

(j-)    Wclh    V.    Maxicrll,    (1863)    32  Xott  v.  Jiiceard,  (1850   22  Ik-av.  307  ; 

Beav.  403  ;  9  Jur.  N.  S.  565,  1021  ;  25  L.  J.  Ch.  618. 
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Chap.  X.      vendor  boinp  nblo  to  enter  into  ft  eomploto  arrnnpoment  with 
**   '       thinl  parties  ;  Lut  the  decision  rested  in  |2^at  monsuro  upon 


tlie  Uuotuating  clmraotiT  of  the  proporty  (/')  ;  and  where  the 
titl*^  had  ]xK>n  accepted  ami  tcmis  of  draft  conveyance  settled 
ten  days  was  held  sufTicient  (c). 

Thr-  ,1.  p-.sit  It  is  not,  as  a  general  rule,  essential  to  the  binding  effect 

: of  a  vendor's  notice  that  he  phould,  at  the  expiration  of  it, 

f    return   or  ten«ler  the  deposit  (tl)  ;    nor,  on  the  otlier  hand, 

;  :'|<r  ^vlit're  the   purchaser's  notice  has   expired,  is  ho   bound  to 

binding'.  bring  an  action  for  his  deposit  ^r). 

T-  -  ^      -,.r        A  purchaser   cannot,  in   general,  determine  the  contract 
I  ,\\"^  without  previous  notice  (/)  ;  though  notice  even  of  immediate 

out  nouoc.  determination  would,  it  is  conceived,  be  material,  in  that  it 
would  more  strongly  impose  upon  the  vendor  the  necessity  of 
using  expedition  in  proceeding  to  enforce  the  contract  {(/)  ; 
and  where  the  vendor  has  positively  refused  to  comply  with 
the  purchaser's  valid  requisition,  the  latter  may,  after  allovs-ing 
the  vendor  a  short  time  for  considering  whether  he  will 
]ierpist  in  his  refusal,  or  perhaps,  even  Avithout  giving  any 
further  notice,  rescind  the  contract  {h)  ;  and  the  same 
principles  would,  it  is  conceived,  opply  to  notices  by  a  vendor. 
If  the  vendor  himself  fails  to  fulfil  the  conditions  as  to  time, 
he  cannot  hoM  the  purchaser  to  them  (/). 

AVhcre  time  is  not  of  the  essence  of  the  contract  and  the 
defect  is  one  merely  of  conveyance  and  not  of  title,  as  where 
there  are  no  trustees  for  the  purposes  of  the  S.  L.  Acts  to 
give  a  receipt  on  a  sale  by  the  tenant  for  life  the  purchaser 

(A)  Maehriidt  v.    iretket,  (1856)  22  ll'oud  \.  Marhu,   ;1816)   5   Ha.   IAS; 

Bcav.  533  ;  2  Jur.  N.  S.  918  ;  Ilaij-  16  L.  J.  Ch.  21. 

\roui  V.  Copt,  (1858)   25  Beav.   140;  ^'i')  Soo  Giui^t  v.  Ilomfray,  (ISOl)  5 

27  L.  J.  Ch.  468.  Vi>f».  818. 

(c)    Smith    V.    DatMford,    (1897)    76  (A;  .Vo// v.  i?iVf<7r(/,  (1856)  22  Boav. 

L.  T.  179.  307;    25  L.  J.   Ch.  618;    King  v. 

(«/)  Sup.  14th  ed.  269.  Chamierhyn,  (1837;  W.  N.  158. 

{e)  fiouthfomb    V.     lip.    of    Exftrr,  (i)  Southby  v.  JIutt,  (1837)  2  M.  & 

(1847;  6  Ha.  213  ;   If.  L.  J.  Ch.  378.  Cr.  207  ;    1   Jar.    100  ;     Upptrtott  v. 

(/)    Taylor    v.    Broun,    (18.39)    2  AirXo/jow,  (1871)  6  Ch.  436:  4Q.L.  J. 

Beav.  180;    9  L.  J.  >'.  S.  Ch.   U:  Ch.  401. 
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must  give  a  reasonaLlo  time  to  remove  the  defect  bef<  tre      Chap.  X. 
.     .                                                                                                           Sect.  I. 
repudiating  the  contract  (X).  


Where  a  railway  company  had  power  at  an^•  time  witliin  Time  when 

held  to  remjun 
Boven  years  t<^  take  hind  for  the  purj»osc'S  of  tlieir  undertaking,  at  option  of 

and  agreed  to  purchase  hiud,  and  to  jtay  inton-st  upon  tlie  ^""^  "*"* 
purchase-money  from  the  day  they  should  commence  their 
Avorks  on  the  land  until  the  purchase-money  should  be  paid, 
it  was  held  that  tho  vendor  could  not  enforce  specific  per- 
formance ;  the  company  not  having  commenced  tln-ir  works, 
and  the  seven  years  limited  by  the  Act  remaining  unex- 
pired (/). 

And   time,   though   of    the   essence   of    the   contract    by  Time,  though 

original  agreement,  or  made  imperative  by  subsequent  notice,  u- eularg.d  or 

may  be  enlarged  or  waived,  by  subsequent  agreement,  or  by  '■*'^^'  • 
conduct  of  tlie  parties  amounting  to  waiver  {>n). 

Thus,  if  a  purchaser  proceed  in   the  pui'chase  after   the  ]'y  pi-oceeding 

^     ^  in  purchase ; 

exjnration  of  the  time  fixed  by  the  contract  (;/),  or  limited  by 

Jiis  notice  (o),  it  amounts  to  waiver  (j>)  :  the  same  rule  holds 

good  as  regards  a  vendor  (7).     But  the  mere  enlargement  of 

time  by  the  vendor  does  not  amount  to  a  waiver  (r). 

So,  where  a  purchaser  raaile  no  demand  for  the  possession  or  l.ynojrlirt 
of  the  purchased  premises  until  a  quarter  before  twelve  at  posilessioD. 
night  on  the  day  fixed  for  completion — part  of  the  property 
'  consisting  of  C(tttages  let  to  weekly  tenants — this  was  held 
to  be  a  waiver  of  tlie  condition  as  to  time  [s). 


(*)   ffatloi    V.    Eussrll,    (1888)    38  //W/iw,  (1852)  9  Ha.  618;    16  Jur. 

Ch.  D.  334  ;  fu  L.  J.  Ch.  425.  719. 

{I)    Itodi»gton    v.    U.    Jf.    It.    Co.,  (/»)  JTiw*;  v.  Jri7>ow,  (1813)  6  Bcav. 

(1849)  13  Jur.  144.  124  ;    and  neo  Ex  p.  (lard„er,  (1841) 

(»i)  CiitU  V.  Tl,„iry,  (1842)   13  Si.  4  Y.  &  C.  503;    10  L.  J.  N.  S.  Ex. 

206  ;    6  Jur.    1027  ;    Nuke»  v.   Lord  E<i.  46. 

Kilmorty,  (1847)  1  Do  G.  &  S.  444  ;  (7)  /V.<7// v.  h'itdtn,  (1852}  16  Bcav. 

Dya»  V.  Rooitfi/,  (1890)  25  L.  R.  Ir.  239;  16  Jur.  1105. 

342.  (r)  Parkin  v.  Thorold,  (1861)  2  Si. 

(w)  Boye$  v.  LiddfU,  (1842)  G  Jur.  N.  S.  1  ;  (18.V>)   16  Bt-av.   69:  Sug. 

725  ;   1  Y.  &  C.  C.  C.  133.  14th  cd.  270;  Jtardty  x.  .Vr^x^nprr 

(0)    Webby.  ITuff/ws,  (is:  0)  lOEq.  (1874.  43  L.J.  Ch.  449;  30  L.  T.  351. 

281  ;    39    L.   J.   Ch.    600;    Flint  v.  (*)  iWrnrr  v.  TrmpU,  (1839)  9  A. 
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S«vl.  1. 


—   VIOUS 


Conditional 
-vnirer. 


Time  for 
«lflivrry  <>f 
alwim)  t,  hoy 


Time  wui^iil 
by  not  ob- 
jectint;  to 
certain  or 
highly  prf>b- 
ablc  rlelay  in 
completion. 


A  coiulltioiml  written  ^vaiver  l-y  n  imrchusor  of  his  pre- 
notico  of  abaiulonmcut,  will  bo  construed  strictly  against 


tho  VfuJor  (/). 

A  conJitiun  providing  for  delivery  of  tlio  abstract  at  a 
certain  time  does  not,  in  tlic  absence  of  special  circum- 
stances (»/).  make  that  time  of  tho  essence  of  tho  contract: 
but  Avht  re  a  purchaser  has,  by  pressing  tho  vendor  to  comply 
■with  tho  condition,  or  by  requiring  him  to  deliver  an  abstract 
within  a  reasonable  time,  made  tho  timo  for  delivery  of  the 
essence  of  tho  contract  (./),  he  will  by  a  subse^pient  acceptance 
of  such  abstract  waive  his  right  to  rescind  (f/).  Tlie  same 
principles  would,  no  doubt,  apply  to  the  production  of 
endenee,  &c. :  and  it  is  conceived  that  a  waiver  of  timo 
as  respects  matters  (such  as  tho  delivery  of  the  abstract,  &.c.,) 
which  muxf  necessarily  precede  completion  by  a  considerable 
period,  would,  in  general,  amount  to  a  waiver  of  the  time  (if 
any)  fixed  for  completion. 

So,  a  vendor  who  receives  and  entertains  tho  purchaser's 
reciuisitions  delivered  after  tho  time  specified,  waives  his  right 
(unless  expressly  reserved)  to  insist  on  the  conditions  {z)  ; 
and,  as  a  general  rule,  either  party  relying  on  time  being 
essential,  as  a  defence  to  an  action  for  specific  performance, 
should  make  the  point  promptly  {a). 

So,  a  stipulation  that  time  shall  be  of  the  essence  of  the 
contract,  is  waived  by  a  purchaser  who  receives,  and  retains 
without  objection,  an  abstract  ujion  the  face  of  which  it 
appears  that  a  title  cannot  be  made  within  tho  timo  fixed  for 


6c  E.  508  ;  5  L.  J.  N.  S.  Q.  B.  179  ; 
Carptnter  v.  lilanriford,  (1828,  8  B.  & 
C.  575  ;  4  M.  &  R.  93. 

{/)  Seo  SUicart  v.  Smith,  (1824)  6 
Ha.  222,  n. 

(m)  Robirt*  T.  Berry,  '1353)  3  De  G. 
M.  &  G.  28J  ;  22  L.  J.  Ch.  398. 

(x)  See«M/».  pp.  139,  174. 

(y)  Ih.  ;    and  see   fkton  v.  Slade, 


(1802;  7  Vc8.  278;  IlipweUw  Knight, 
(1835)  1  Y.  &  C.  401  ;  Maganiit  v. 
Fallon,  (1829)  2  Moll.  576. 

(r)  Cutts  V.  Thodrtj,  (1842)  13  Si. 
206;  6  Jur.  1027;  Oakdnt  v.  Pike, 
(1865)  11  Jur.  N.  S.  666  ;  34  L.  J. 
Ch.  620. 

(a)  Monro  v.  Tai/lor,  (1852)  3  !(.  & 
G.  713:  21  L.  J.  Ch.  525. 
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completion  [h)  ;  or  wlio,  without  au  objection  on  that  specific      Chap 
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X. 


Sect.  I. 


ground,  proceetU  -svith  tlie  pureluise  under  a  kno\vl<'ilfr«*  that 
there  is  no  reasoiiuhle  proLahility  of  the  title  being  perfected 
in  time  for  completion  ;  as  Avhen  it  depends  upon  the  result 
of  a  hostile  action  (<). 

It  is  not  easy  to  see  how  a  mere  protest  against  the  delay  rrutest 
can  save  the  benefit  of  the  stipulation  {d)  :  it  is  conceived 
that,  until  the  expiration  of  the  time  limited  for  com- 
pletion, a  purchaser  is  bound  to  proceed  in  the  matter  S3  long 
as  a  reasonable  probability  exists  of  the  title  being  perfected 
in  time  ;  taking  care,  however,  to  protest  in  writing  against 
the  delay,  and  to  give  notice  of  his  intention  to  insist  on  his 
strict  rights.  Allien  the  time  has  expired,  or  Avhen  it  has 
become  certain  that  the  title  cannot  be  perfected  in  time,  he 
should  in  writing  rescind  the  contract ;  and  then,  if  he  gives 
the  vendor  the  opportunity  of  completing  within  a  reasonable 
period,  all  subsequent  communications  should  be  made  with- 
out prejudice  to  the  notice  of  rescission,  and  be  treated  as 
mere  negotiations  for  a  fresh  agreement. 

In  a  contract  for,  or  connected  with,  the  sale  of  land,  the  "Month" 

.  means  ;>ri  ml 

term  mouth  means prt'md  facie  a  lunar  month;  though  it  may  /.inVa  lunar 
bo  construed  as  a  calendar  month,  if,  from  the  context,  or  from  ™  ° 
the  surrounding  circumstances,  at  the  time  of  making  the 
contract,  such  appears  to  have  been  the  intention  of  the 
'parties  (').  In  Acts  of  Parliament  after  1800  the  term 
month  means  a  calendar  month,  unless  a  contrary  intention 
is  expressed  (./")  ;  and  every  Act  after  1800  is  a  public  Act, 
unless  the  contrary  is  expressly  provided  {g). 

(S)  See  iripinlly.  Ktii./ht,  (1835)  I  (e)  Long  v.  GaU,  (1813)  I  M.  A:  S. 

Y.  &  C.  401,  410  ;  4  L.  J.  N.  S.  Ex.       Ill  ;  Simpfon  v.  Mmyitsoti,  (1SI7,  11 

Eq.  5-2.  Q.  B.  23  ;   17  L.  J.  Q.  B.  81  ;  Jiruntr 

^      ,  r.    ,  ■     /i^nov    .    T>  V.  .V(.o,r.  1904,  1  Ch.  305;  73  L.J. 

(r)  PnicAe  V.  r« »•/<■.«,    1793    4   Br.  '  '  i      •     c 

« V,     .      no,    Ti-    J      n       7  Moi.>\  Ch.  3(7;  and  sec  remarks  in  Su<.'. 

C.  C.atp.  332;  Woorfv./Jrrwf/,   1812)  '  r-  •  i . 

„      *    _  .  „,.,,.  14th  ed.  25/,  on  lliptrrll  v.  Kn  gh\ 

19  Ves.   220;    and   8t>e    li  ilUmm   v.  ,,„.,,.,  v    «  P   4ni-    4  T     T    V   <» 

"  "next"  in  tliis  connection,  »ce/>aif«« 

(rf)  See  Sug.  14th  cd.  265 ;  but  see  v.  Chanlfi/,  (188G)  W.  N.  78. 
WiUiams  v.  Glfnton,  sup.  ;  and  sup.  (y)  Intorprct^ition  Act,  1889,  s,  3. 

p.  499.  [ff)  lb.  s.  9. 
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Clittp.  X.  Ill  tlio  computation  of  time  tlio  ilny  from  or  after  ■wliich 
s,-,  t .  1 . 
'.   '       tlu'  }>oriotl  is  to  comnienco  is  in  general  excluded  from  Buoh 

of'timo*  **"*    periiMl  {/i)  ;  for  instance,  the  day  of  the  date  for  delivery  of 

requisitions  of  title  is  excluded   fr(»m   tli(»  number  of  days 

limited  for  theii*  delivery  (/). 

8»>ction  2.         (2.)   Olijtctions  to  title  ; — iirf/ofiafioths  iijxni  (nid  intivcr  of; — 
ichcn  possession  t<th<n  (ODouuts  tn  iraiirr. 
S«ilicitor  pur-        A  solicitor  purcliasing  from  his  client,  cannot  insist  upon 
not Oij-.  t  to    nny  objections  to  the  title  which  he — or  his  then  partner — 
■ewpuj'for     f^^iisidered  unimportant  when  acting  for  the  client  upon  his 
hia  client.        original  purchase  (/).     The  rule,  it   is  conceived,  would  not 
preclude  objections  founded  upon  alterations  made   in  the 
liaw  in  the  interval  between  the  purchase  and  resale.     The 
rule  seems  to  be  also  applicable  to  counsel. 

Daii>ftrof  Objections  clearly  frivolous,  made  and  persisted  in,  will 

jcctionnand  indisposc,  even  if  they  do  not  prevent  (/),  the  Court  from 
rcquiauionx.  enforcing  a  contract  at  the  suit  of  the  purchaser.  It  may 
frequently  be  desirable  fur  a  pm'chaser's  advisers,  in  jterusing 
an  abstract  on  his  behalf,  to  make  requisitions  which  strictly 
they  are  not  entitled  to  make  ;  for  points  which  cannot  be 
insisted  on,  but  wliich  arc  of  real  moment,  may  often,  if 
urged,  be  conceded,  cither  from  courtesy,  or  in  consideration 
of  the  purchaser's  relinquishing  requisitions  which,  though 
capable  of  being  enforced,  are  of  less  practical  importance. 
No  untenable  requisition  should,  however,  be  tenaciously 
adhered  to :  for  instance,  where  a  jiurchaser  had  required  un- 
necessary evidence,  and  had  in  consequence  been  refused  that 
to  which  he  was  really  entitled,  ho  was  not  allowed  his  costs, 
though  he  obtained  a  decree  for  specific  performance  (w) ; 
and  where  a  purchaser  from  a  mortgagee  olleged  that  the 

{h)  He  Xorth,  1896,  2  Q.  B.  2G4  ;  (•)  Blackbmu    v.    Smith,    (1848)    2 

64  L.  J.  Q.  B.  C94  ;  Gold*mithi,'  Co.       Ex.  at  p.  789. 
r.  We»t  Met.  Ji.  Co.,  1904,  1   K.  B. 
1  ;    72   L.  J.  K.   B.  931  ;    and  see 
Radrhfe      v.      liartholoinrir^      1892, 
1    Q.  B.  IGl  ;    Gi  L.  J.  M.  C.  63  ;  ^^  ^"?-  ^^^^  ^'^-  ^•'-^ 

and  Ann.  Pr.,  R.  S.  C,  Ord.  LXI.  {,„)  JS'cually.  Smith,  (1820)  1  J";  & 

r.  4.  W.  263. 


(/)  Breior  v.  Simpson,  (1829)  Taml. 
69. 
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latter  was  imablo  to  deliver  possession,  and  insisted  on  the      Chap.  X. 

Sect   2 

eoncurrence  of  the  mortgagor,  though  the  mortgagee  offered  " 


to  deliver  possession,  in  an  action  for  speeific  performance, 
the  mortgagee  was  held  entitled  to  a  decree  with  costs,  if 
then  able  to  deliver  possession  ;  and  the  Court  refused  to 
inquire  whetlier,  when  his  offer  to  deliver  possepsir)n  was  not 
accepted,  he  was  able  to  perform  it  («)•  It  seems  diliicult  to 
support  the  latter  branch  of  the  decision. 

In  this  connection  the  cases  of  Re  Dames  ami  Wood  [o),  ^^^»e^e  vendor 
Glenlon    to  JIa(fen  {p),  Re   Star-Boirlett,  ^r.  and   Sibiin  {fj)y  notiwofhin 
which  have  been  already  discussed  (/•),  render  it  necessary  to  l^""nj°°  ^° 
exercise  great  caution  in  framing  requisitions,  in  cases  where 
the  condition  enabling  the  vendor  to  rescind  does  not  expressly 
provide  for  notice  being  given  to  the  purchaser  of  intended 
rescission  if  the  requisition  is  persisted  in. 

And,  on  the  other  hand,  a  purchaser  should  be  careful  not  Banerer  of 
to   hold   back   important   objections   or   requisitions :    if   he  objections"^ 
knowingly  does  so,  the  question  may  arise  whether  he  lias  ^'j.^ltT,,  •* 
not  impliedly  waived  them  (v)  ;  and  where  a  purchaser  puts  a  «""»'«*«  to 

,  .  .  ^  waiver. 

vendor  to  expense  in  complymg  with  requisitions,  &c.,  and 
then  takes  and  insists  on  a  fatal  objection,  which  he  originally 
had  the  means  of  discovering,  it  seems  that  if  an  action  Avere  Coats. 
brought  by  the  vendor  for  specific  performance  and  dismissed, 
the  Court  would  not  dismiss  it  with  costs,  and  would  even 
allow  to  the  ven<lor,  by  way  of  set-off,  the  expenses  so 
incurred  by  him  (/)  ;  though  it  seems  he  could  not  other\nso 
recover  them  {a). 

{n)  Allenv. Martin, {l8il)oJuT.2Zd.  made    frivolous    objections     in     an 

(o)  (1885)  29  Ch.  P.  G26 ;  51  L.  J.  action   for  specific   perfonnunco   by 

Ch.  771.  the  vendor,  the  purcha*ier  was  hold 

(p)   (1886)  53  L.  T.  434.  eutitknl  in  his  answer  to  the  bill  to 

(q)  (1839)  42  Ch.  D.  375  ;  58  L.  J.  raise    an    entirely    new    oLjcition  ; 

Ch.  651.  6'»v7y  V.  FoicUr,  (1873)  L.  K.  S  Ex. 

(r)  Sup.  pp.  170,  178.  249  ;  42  L.  J.  Ex.  IGl. 
(i)    Seo   remarks   on    Magennis   v.  [t)  Sco  and    consider  Jirrn-fll    v. 

Fallon, (182S)  in  Bug.  Mthed.  347;  and  Zord  Bolton,  (1812)  18  Ves.  505,  614, 

Stanton  v.  Tattersall,  (1853)  1  S.  &  G.  615;     Curl>rl(   v.  Commrt.  of   Work*, 

529;     17    Jur.    967:    Alrxmulrr   v.  (1868)  IG  "W.  R.  889 ;   18  L.  T.  648. 

Croshj,  (1844)  1  J.  &  L.  6GG  ;    7  Ir.  (m)  Seo  Sug.  14th  cd.  363,  and  seo 

Eq.   R.    445.      Where   u   purchaser  infm. 
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Chap. X. 

RvquiriuK 

uf  other 
{i«rtin. 


for  juiiiiial 
ixiDstruttion 
of  wiU. 


PurchaMr'H 
prima  faexe 
right  U)  a 
good  title. 


May  \y^ 
waived. 


Tliou;:li  it  is  not  nocefsary  tliat  a  piircliafior's  original 
rc<iui.xiti<»ns  hhouM  go  bfvond  mattrrs  arising  out  of  tlio  title 
as  aUtrat  ttd,  it  is  always  iK'siraLk',  in  tin-  first  instance,  to 
make  any  r«*quisition  of  importance  as  to  the  si)etial  form  of 
conveyance,  or  concurrence  of  parties  other  than  the  vendor. 
If  the  purcliascr  insists  on  a  requisition  as  to  matter  of  con- 
vevanco  which  tlie  vmdor  refuses  to  (•<»mply  with,  and  the 
purchaser,  after  giving  the  vendor  notice  to  remedy  the  defect 
within  a  reasonable  time,  rescinds  the  contract,  the  Court 
cannot,  if  the  requisition  is  well  founded,  enforce  specific 
pfrfornnnce  at  the  suit  of  tho  vendor  (./•). 

A  requisition  that  the  vendor  shall  at  liis  own  expense 
obtain  a  judicial  construction  of  an  ambiguous  will,  on  which 
his  title  is  founded,  is  admissible ;  and  if  the  construction  is 
against  the  vendor  ho  will  liave  to  pay  tho  costs  (y)  ;  if 
against  the  purchaser,  the  purchaser  will,  it  seems,  as  a  rule 
have  to  pay  the  costs  (z). 

The  ]>urchaser'8  7);v/>/(//«c/<'  right  to  a  marketable  title  may 
bo  negatived,  not  onl}'  by  express  stipidation,  but  also  by  a 
clear  notice  of  the  state  of  the  title  given  to  him  before 
entering  into  the  agreement  {a). 

But  a  purchaser  may,  after  the  contract,  expressly  or 
impliedly,  waive,  wholly  or  in  part,  his  right  (whether  abso- 
lute or  qualified)  to  a  marketable  title,  or  to  the  usual 
endences  thereof. 


Eff.ctofac-         "Where  a  purchaser,  having  taken  several  objections,  ex- 
tSSl^iTubjw-t'    piesses  himself  willing  to  accept  the  title  ui)on  a  specified 

to  upecified       obicction  bcinc:  removed,  this  waiver  of  the  other  objections 
rcqauition.  j  o  '  *       ^ 

is   merfly   conditional  upon    tho   removal   of   the   specified 


(j-)  T>tnn>j  V.  Hancock,  (1870)  6  Ch. 
1,  13;  23L.  T.  686. 

(y)  Re  mil  and  Chapman,  (1885)  54 
L.  J.  Ch.  59o ;  62  L.  T.  290 ;  HatUn 
V.  Riuull,  (1888;  3S  Ch.  D.  331  ;  57 
L.  J.  Ch.  425. 

(r)  See  lie   Guylon  and  Rosenheiff, 


1901,  2  Ch.  591 ;  70  L.  J.  Ch.  751  ; 
and  note  in  Farrer's  Conditiona  of 
Sale,  p.  224. 

[a)  Ogilde  v.  Foljambf,  (1817)  3 
Mcr.  at  p.  G4  ;  aa  to  what  exprea- 
eions  will  negative  the  right,  see  siip. 
p.  158  (t  seq. 
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objection  ;  so  that,  if  such  objection  is  not  removed  and  an      Cliap.  X. 
action  is  commeueed  against  him  for  s[)ecific  porfonnance,  he  — i — — — 


is  entitled  to  a  general  refereuie  as  to  title  [b) ;  and  though 

the  objection  taken  by  the  purchaser  may  not  be  his  true 

reason  for  refusing  to  complete  the  purchase,  the  Court  will 

not  i)ry  into  his  motives,  but  will  simply  decide  whether  the 

objection  is  tenable  or  not  (/•).     Acceptance  of  the  title,  as  Arfopunce  of 

abstracted,  is  no  waiver  or  the  purchaser  s  right  to  have  the  htrjicttd  not  a 

abstract  verified  {d)  :  nor  will  the  Court  imjily  a  waiver  of  ^^},j  t^^jiave 

any   objection   not   clearly   raised   by   the   contents   of  the  ^^  verified. 

abstract  (<)  :  nor  does  a  purchaser,  by  waiving  his  right  to  an 

abstract,  necessarily  waive  objections  to  the  title  otherwise 

known  to  him  {/)  ;  nor  does  acceptance  of  the  title  bind  the 

pui"cliaser,  where  the  vendor  conceals  some  material  fact  (ij). 

Where  a  purchaser  of  a  freehold  and  copyhold  estate  accepted 

the  title,  subject  to   the   production   of   "  a   declaration   of 

identity  of  lands  mentioned  in  the  deeds  to  those  now  sold," 

this  was  held  to  be  a  waiver  of  his  origiiial  right  to  have  the 

tenure  of  a  particular  part  distinguished  {h)  ;  and  where  a 

purchaser,  in  his  answer  to  an  action  f<jr  specific  perfoiiuance, 

admitted  his  belief  that  at  the  date  of  the  contract  the  vendor 

had  a  title,  this  was  treated  as  an  admission  of  the  fact, 

which  he  coidd  not  afterwards  question  (/). 

AVaiver  need  not  be  expressed :   it  may  be  implied  from  Waiver  may 
•  1         1    ii  I       c  L^  I  beiujplitd:  — 

either  letters  or  mere  acts  oi  the  party. 

For  instance,  where  a  purchaser  who  had  been  let  into  From  apolo- 
possession — which,  as  it  was  according  to  the  contract,  does  pjy,„cut"" 

(6)  Lrsturgeou  v.  Martin,  (1834)  3  N.  S.  Ex.  Eq.  SG;  Brntl'it  v.  Carm, 

M.  &  K.  255;    Sweet    v.    MenJith,  (1S53;  17  lieav,  204  ;  21L.  T.  (O.S.) 

(1862)  8  Jur.  N.  S.  637;  3  Gif.  GIO,  215  ;    Turquond  v.  lihodes,  (1868)  37 

■where    the    judgment    is    very   iu-  L.  J.  Ch.  830;   18  L.  T.  844. 
adequately  reported.  (/)  Stdebotham  wBarringtoii,  (1839) 

(r)  Denny  v.  llnncoek,  (1870)  6  Ch.  3  Jur.  947. 
1,  10;  23  L.  T.  686.  (j?)  Bou^Jirld  v.   Jlodgti,   (1863)  33 

(rf)  Southbij  V.  Hutt,  (1837)  2  M.  &  Beav.  90 ;    lie  llaeduke  and  Liyski, 

C.  at  p.  217  ;   1  Jur.  100.  1901,  2  Ch.  666  ;  70  L.  J.  Ch.  811. 

(c)  Blacklotc  V.  Laws,  (1842)  2  Ha.  [h]   Datcton  v.  Bnnckman,  (1850;  3 

atp.47;6Jur.  1121;  J.-G.v..SitKell,  M.  A:  G.  53. 
(1835)  1  Y.  &  C.  at  p.  570  ;  5  L.  J.  (i)  r/»j>p$v.  CAiW,  (1857)  3 Dr.  709/ 
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Chap.  X.      not  opi'fur  material— and  wlio  liud  rotaiued  the  abstract  for 
— — H—  a  considerable  peri«)d  without  objection,  untl  had  altered  and 
let   tho   premises,  wrote  a  letter   apologising,'  for  the  non- 
payment of  the  purchase-money,  this  was  held  to  amount  to 
Fromiwy-       an  admission  tluil   tlio  title  was  approved  (A-)  :  and  the  same 
"!-«l[i.K' with    decision   was  come  to,  where    a   jiurchasor   took   possession 
I.n.IHrty.         umler   the   contract,  paid  jiart  and    gave   security   for   tho 
ri'si<lue  of  tlu'  purchase-money,  and  mortgaged  her  interest 
Fromnt.n-     undtT  the  contract  (/).     So  where  a  purchaser  had  been  in 
oiwiruct  pijssession,  and  had  retained  the   abstract   for  five  months 

m«idnp  rciiii-  without  making  any  requisition  as  to  title,  and  then,  while 
BitioiiB.  undtT  notice  by  the  vendor  to  complete  within  f«nirteen  days, 

merely  required  the  production  of  the  deeds,  he  was,  under 
the  special  circumstances,  held  to  have  thereby  accepted  the 
title  as  abstracted  (m). 

Approval  of  Tlie  preparation  of  the  conveyance  cannot,  in  general,  bo 
convovance.  relied  on  as  evidence  of  waiver  [n)  :  where,  however,  in  the 
case  of  a  lease,  the  lessee,  without  previously  requiring  a 
title  to  be  shown,  approved  oi  a  draft  lease  furnished  by  the 
lessor,  and  took  possession  under  the  contract,  he  was  held 
to  have  waived  all  objections  to  the  title  (o)  ;  but  this  is  not 
80  where  there  has  been  a  common  mistake  {p).  Where  a 
purchaser  of  a  leasehold  house,  after  transmission  to  him  of 
the  original  lease,  prepared  a  draft  assignment,  and  made 
various  objections  as  to  repairs  and  other  matters,  but  did  not 
require  the  production  of  the  lessor's  title,  the  Court  con- 
sidered that  he  had  waived  its  production  (y)  :  so,  where 
reqmsitions  were  made  and  answered,  and  the  purchaser  sent 

(l)  Mnrgraiine  of  Ampnch  V.  Koel,  Mcr.  hi;    JfaitCood  v.  Jihmd,  (1842) 

(1816)  1  Mad,  310.     But  see  and  dia-  Fl.  &  K.  540. 

tingiiiHh   Coocfi  v.   Waldoi,  (1877)  46  (o)    U'arrni    v.    Richardson,    (1830) 

L.  J.  Ch.  639.  You.    1 ;    and   see  -Simpson  v.   Sadd, 

(/)  JI>n/don  V.  Brfl,  (1838)  1  Beav.  (1854)  4  D.  M.  &  G.  GG5  ;  24  L.  J. 

337;  2  Jur.  1008.  Ch.  562. 

{m)    rtgg    v.     Witdtn,    (1852)     16  (/>)  Jonf%  v.   Clifford,  (1876)  3  Cb. 

Beav.  239  ;  16  Jur.  1105.     See  »up.  D.  779  ;  45  L.  J.  Ch.  809. 
p.  503.  {q)  Clicc  V.  Beaumont,  (1848)  1  De 

(«)  See Sag.Hthed. 345 ;2?KrroiV<»  G.  &  S.  397;  Smith  v.  Capron,  (18^9) 

T.  OakUy,  (1819)  3  Sw.  159 ;  (1815)  1  7  Ha.  at  p.  191  ;   19  L.  J.  Ch.  322. 


when  a 
waiver. 
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to  the  vendor  the  draft  couveyance  without  jjrejudice  to  the     Chap.  X. 

requisitions,  it  was  licld  tliat  tlie  purchaser,  having  taken  no  — '■ — — — 


oLjection  to  the  vendor's  replies,  and  the  only  negijtiatiou 
pending  between  the  parties  being  as  to  the  payment  of  the 
purchase-money,  must  bo  deemed  to  have  accepted  the 
title  (r)  ;  subject,  of  course,  to  tlie  requisitions  being  complied 
■witli,  so  far  as  the  vendor,  by  his  replies,  had  agreed  to 
comply  ^^'ith  them.  However,  execution  of  the  conveyance 
is  by  itself  no  waiver  of  a  claim  for  compensation,  where  the 
j)urchase-money  has  been  paid  into  Court  (v). 

Wliere  the  purchaser  prepares  and  tt-ndt-rs  the  draft  con-  Conditional 
.1  .  .  ,         ,  ,    i  •  (.  waiver, 

veyance,  tins  cannot,  as  a  general  rule,  amount  to  waiver  of 

objections  on  the  title,  except  conditionally  upon  the  vendor's 

acceding  to  the  proposed  form  of  conveyance  [f). 

The  fact  of  an  intended  lessee  liavini?  advertised  the  vrn-  Attempt  to 

r  •  ■  -11 

pei-ty  for  sale,  tliougli  not  considered  conclusive,  has  been 
relied  on,  as  one  among  other  evidences  of  his  having  waived 
the  production  of  the  lessor's  title  («) ;  but,  in  general,  no 
great  importance  as  regards  waiver  can  be  fairly  attaelied  to 
the  mere  circumstance  of  the  purchaser  having  attempted  to 
resell  the  property ;  except  that  the  actual  or  attempted 
resale  of  merely  a  portion  of  the  estate,  may,  as  between  the 
original  vendor  and  pui'chaser,  show  that  the  latter  did  not 
consider  such  portion  material  to  the  enjoyment  of  tlie 
residue  (.r).  "Where  the  purchaser  has  actually  contracted  to 
resell,  or  has  published  conditions  with  a  view  to  a  resale,  the 
form  of  the  contract  or  oonditiims  may  be  material :  as  it 
may  be  fairly  presumed  that  he  can  neither  have  intended  on 
the  one  hand  to  insist  as  against  the  original  vendor  upon 
any  objections,  which  he  may  have  guarded  against  on  the 
resale,  nor  on  the  other  hand  to  waive  any  to  which  the  title 

(r)  Sweet  V.Meredith,  {}9.&2]%3vLT.  [v)  Simpton  v.  Sadti,   (IS.Sl)  4  D. 

N.  S.  637  ;  (18C3)  9  ib.  669.  M.  &  G.  665  ;  21  L.  J.  Ch.  662. 

{»)  Perriam  v.  P.,  (1884)  32  W.  II.  [x)  Sxx  Knatc/ibullv.  Gniehrr,{lSl5) 

369;  49  L.  T.  710.  1  Mad.  at  p.  170;  (1817)  3  Mcr.  124  ; 

(t)  Lukey  v.  Uiggs,  (1855)  1  Jur.  Jams  v.  Chfor.l,  (1876)  3  Ch.  D.  779  ; 

N.  S.  200  :  a  E<i.  K.  510.  io  L.  J.  Ch.  809. 
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Omp.  X. 
S«wt.'i. 


FuMOtBi 


tnlccn  after 
dilivcrj*  «>f 
•batract. 


Forcible  poa- 
■eaaion. 


wouM  then  romaiii  liublo.  If,  iindor  tlio  sub-contract  or 
comlitlons,  the  suL-purohascr  is  to  be  IjouikI  to  take  the  title 
03  it  stands,  this  would,  it  is  cnnccivod,  be  strong  evidence 
that  the  ori<,'iual  puivhaser  had  waived  all  his  objections  to 
the  title. 

Possession  of  the  property  by  tlio  purchaser  is  the  fact 
most  frecpiently  relied  on  as  furnishing  evidence  of  waiver 
of  objections  to  the  tith-  (//)  :  its  importance,  however, 
depends  upon  the  circumstances  attending  its  acquisition 
and  retention. 

"Wljcro  the  possession  is  taken  after  the  delivery  of  the 
abstract,  and  not  in  pursuance  of  any  special  provision  of  the 
contract,  it  is,  prima  facie  a  waiver  of  all  objections  appearing 
on  the  abstract ;  and  it  lies  on  the  purchaser  to  rebut  this 
presumption  {z). 

The  strongest  case  against  the  purchaser  is,  where  he 
forcibly,  or  without  the  consent  of  the  vendor,  and  without 
being  authorised  by  the  contract  so  to  do,  takes  possession : 
forcibly  taking  possession  was  held  in  an  early  case  to  amount 
to  a  waiver  of  an  objection  for  want  of  title  to  an  important 
part  of  the  estate  {n),  though  compensation  appears  to  have 
been  allowed. 


PoaieMion 
tAkra  under 
contract,  or 

withTenior'8  matter   of 

learr. 


Possession,  however,  if  taken  in  accordance  with  the  clear 

intention  of  the  parties,  as  evidenced  by  the  tenns  or  subject- 

tho   contract  (i),    or   with    the    consent   of    the 

vendor  {<•),  is  not  in  itself,  as  a  general  rule,  any  waiver  of 


(y)  Fhdyer  V.  Cocker,  (1805)  12 
Vea.  25,  27  ;  fUetuood  V.  Green, 
(1809)  15  Vea.  594  ;  Binkt  v.  Lord 
Rokfby,  (1819)  2  Sw.  222,  226  ;  (1817) 
2  Mad.  227  ;  Ilaydon  v.  Bell,  (1838)  1 
Beav.  337;  2  Jur.  1008;  Delkr  v. 
Himondt,  (1859)  5  Jur.  N.  S.  997; 
34  L.  T.  (O.  S.)  43. 

(;)  Botcn  v.  Stenton,  ( 1 867)  24  Beav. 
631  ;  Gloag  and  MiHer't  Contract, 
{1883}  23  Ch.  D.  320 ;  52  L.  J.  Ch. 
654. 


(a)  Calcrafl  V.  Roebuck,  (1790)  1 
Vefl.  221. 

(b)  Dixon  V.  Atthy,  (1816)  1  Mer. 
134  ;  Stercns  v.  Guppy,  (1828)  3  Rub. 
171  ;  G  L.  J.  Ch.  1G4  ;  Bolton  v. 
Loudon  School  Board,  (1878)  7  Ch.  D. 
766;  47  L.  J.  Ch.  461. 

(f)  Vancouver  v.  Bli»»,  (1805)  II 
Vea.  458,  464  ;  Burrough*  v.  Oaklty, 
(1819)  3  Sw.  159  ;  (1815)  1  Mcr.  r^'l  ; 
Simpnon  v.  Sadd,  (1854)  4  D.  M.  k  Q. 
665 ;  24  L.  J.  Ch.  562. 
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the  purchaser's  rig-ht   to  n  prood   titlo,  or   of   anv  pending      Chap.  X. 

negotiations  upon  tlie  title:  where,  howt-ver,  tlie  purchaser  

•was,  upon  his  own  application,  let  into  possession,  this  was 
held  to  be  a  waiver  of  an  objection  (r/s.,  a  right  of  sporting 
over  tlif  property)  wliich  appeared  upon  tlie  face  of  the 
abstract  delivered  three  nitjnths  previously,  but  wliich  liad 
not  been  njade  the  subject  of  remark  by  the  purchaser  or  his 
solicitor  {(l).  It  is  material  here  to  observe,  first,  that  the 
purchaser's  general  requisitions  upon  tli<'  title  appear  (r')  to 
have  been  made  prior  to  the  application  f<»r  possession;  and 
secondly,  that  tlie  objection  was  of  a  permanent  character, 
and  not  probably  capable  of  removal :  the  case  may,  perhaps, 
be  held  to  be  an  authority  for  the  rule  that  the  acceptance  of 
possession  amounts  to  an  implied  waiver  of  any  known 
objection,  which  the  purchaser  knows,  or  may  rca$(jnably 
believe,  cannot  be  removed ;  or  has  not  formed  part  of  his 
previous  requisitions  upon  the  titlo  (supposing  any  requi- 
sitions to  have  been  already  made  (/')  ).  But  the  taking  of 
possession,  though  a  waiver  of  all  objections  appearing  on 
the  abstract,  does  not  preclude  the  purchaser  from  objecting 
to  the  title  upon  grounds  which  subsequently  come  to  his 
knowledge  aliunde  {(j)  ;  so,  also,  there  will  be  no  waiver, 
where  there  has  been  a  serious  misdescription  of  the  jtroperty, 
not  discovered  until  after  possession  was  taken  (//).  Where  a 
purchaser  agrees  to  give  a  vendor  time  to  remedy  a  misrepre- 
sentation which  the  vendor  within  that  time  fails  to  do,  the 
pm-chaser  does  not  thereby  lose  his  right  to  rescind  on  the 
ground  of  such  misrepresentation  (/). 

"Where    purchasers    retained    possession    for    two    years,  Longreton- 
without   requiring   an    abstract,    whuli,    according    to    the  session, 
agreement,  was  to  be  paid  for  by  themselves,  if  required, 
this  was  held  to  be  a  waiver  of  their  right  to  investigate  the 

(rf)  Burmll  V.  Jirown,  (1820)  1  J.  &  {y)  Boxen  v.  5^<-h«o«,  (1858)24  Beav. 

W.  168.  631. 

(<•)  See  \b.  171.  (A)   Tiirquand  t.  Khi-df*,  (1868)  87 

(/)  See  J!e  Gloa>i  and  Miller,  (1883)  L.  J.  Ch.  830  ;    18  L.  T.  844. 

23  Ch.  D.  at   p.  329:  52  L.  J.  Ch.  (i)  T>bbatts   v.    Boulter,    (1895)    73 

654.  LT.  531. 

D.       NOI-.  1.  '•  '• 
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Chap.  X. 


^\^.Ilt 

amuuntii  to 


Distinction 
li»twi-«n  pur- 

ihtlXllf  llll.Hf 

tioUU  and  uf 
fn-vholdj*. 


Undortakingf 
by  solicitor  to 
perfect  title. 


Section  3. 


titlo(A).  Ami  wljoro  n  |>iircha8er  1ms  taken  possession  of, 
nnd  enjoy»'d  the  sul)j«>ft-mattor  of,  the  eontraet,  th«'  ('ourt 
will,  rts  ftguinst  him,  make  every  presumption  in  fuvoiirof  the 
validity  of  the  eontract  (/). 

The  grant  of  a  lease  Ly  tli<'  ]>urehaser  t<»  a  tenant  in 
possession  i.-^  equivalent  to  taking  possession  (m) :  so  is  accept- 
nneo  of  the  keys  of  a  house  {n). 

Anil,  as  it  is  not  so  usual  to  require  the  lessor's  title  on  the 
grant  of  a  lease  as  it  is  to  require  the  title  on  the  purchase  of 
freeholds,  smaller  cireum.stanccs  may  satisfy  the  Court  that 
the  right  has  been  waived  in  the  former  case  than  would  bo 
sutficient  in  the  latter  (o)  ;  and  tlic  same  principle  would 
apparently  apply  to  a  purchase  of  leaseholds  not  within  the 
Y.  v«ic  V.  Act,  1S74,  or  the  Conv.  Act,  1881. 

A  personal  und.rtaking  by  the  vendor's  solicitor  to  do 
certain  acts  for  clearing  up  the  title,  will  not  be  enforced  by 
the  Court  under  its  summary  jurisdiction  (;)). 


(3.)   Gem  ml  righh  ami  liabilities  of  a  purchaser  in  possession  (7). 
"WTiero  the  purchaser  is  already  in  possession  as  tenant  at 
will  the  piu-ehaso  contract  puts  an  end  to  the  tenancy  (/•) 


Tennncy  of 

piircliii-ttr, 

wlnther  x 

d.ttnnined by  from  the  time  at  which  possession  is  agreed  to  be  given  to 

contract ;  r  1 

from  year  to    the  purchaser.     But  a  lease  from  year  to  year  or  tor  a  longer 
year  or  for  a    ^^^^^^^  j^  ^^^^  affected  by  a  contract  which  depends  upon  a  good 
title   being   deduced  (.s) ;    though   Equity  will  restrain   the 
lanrllord  from  enforcing  pajinent  of  rent  pending  comple- 
tion (/). 


(A)  Sibbald  V.  Loivrif,  (1854)  18 
Jar.  141  ;  23  L.  J.  Ch.  593  ;  WaUis 
v.    JToodijear,    (1836)    2   Jiir.    N.  S. 

179. 

(/)  Port  of  London  A^iurance  ease, 
(1854)  6  D.  M.  &  G.  4G.5  ;  2  Eq.  R. 
260. 

(m)  Ez  p.  Sidehotham,  (1834)  1  M. 
&  A.  655  ;  3  L.  J.  N.  S.  Bkcy.  122. 

(»)  Giiett  V.  Jlomftai/,  (1801)  5  Vos. 
at  p.  823. 

(0)  Simpton  v.  Sadd,  (1851)  4  D.  M. 


&  G.  6G5  ;  24  L.  J.  Cli.  662. 

(/;)  Peart  v.  Bit-ohell,  (1827)2  Si.  38. 

(7)  Et  vide  inf.  Ch.  XVI.  b.  2. 

(r)  Danieh  v.  Latiion,  (1809)  16 
Vc8.  252,  253  ;  Sug.  14th  ed.  178. 

(n)  Doe  V.  Slanion,  (1836)  1  M.  & 
W.  695,  701  ;  5  L.  J.  N.  S.  Ex.  253; 
Tarte  v.  Darbij,  (1846)  15  M.  &  W. 
601  ;  15  L.  J.  Ex.  236  ;  Sug.  14th 
ed.  178. 

(/)  Danieh  v.  Dtrri'on,  (18(^9)  16 
Vo?.  253. 
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A  purchaser  wlio  is  authorised  to  enter  iuto  jtosses^ion  of      C|iap.  X. 
the  estate,  may,  to  some  extent,  act  as  owner  without  thereby 


accepting  the  title.     lie  may  take  a  fall  of  underwood  in  auth-iris*^^  to 
due  course  {u)  :  and,  in  the  case  of  a  timher  estate,  a  fall  of  ^^!l[J|)i,^ and 
timber  would  not  necessarily,  it  is  conceived,  bo  an  accept-  actinj^aii 

owuiT  dooa 

ance  of  the  title,  thoujrh  it  mi^ht  be  restraiiietl  at  the  suit  of  not  waive 

the  vendor  upon  the  ground  of  its  diminishing  his  security 

for  the  purchase-mone}'  (.r) :  nor,  it  seems,  would  any  act  of 

management  of  the  estate  in  a  due  course  of  husbandry,  or 

in  a  fair  exercise  of  the  supposed  right  of  ownership  (y)  : 

thus,  upon  a  purchase  of  four  acres,  stubbing  up  an  osier  bed  A*  kv  altering 

of  nine  perches,  levelling  the  land,  and  filling  up  a  pond  was 

hold  not  to  amount  to  a  waiver  of  title  {z). 

The  statement  of  Lord  St.  Leonards  («)  that  "acts  of  Whether uni- 
ownership  after  an  authorise(l  possession  are  of  no  import- 
ance," is  too  wide  to  be  supported  by  reported  cases  or  upon 
principle  (/>).  If  the  purchaser  of  a  residential  property,  let 
into  possession  pending  the  investigation  of  title,  were  to  fell 
the  ornamental  timber,  or  otherwise  destroy  or  permanently 
injure  any  feature  of  the  estate,  which  conferred  upon  it  an 
adventitious  value,  it  cannot  be  supposed  the  Courts  would 
allow  huu  to  avoid  his  bargain  up^»n  the  ground  of  the  title 
being  not  strictly  marketable  {'■) . 

It   ai)pears    that    a    dibtineiiou    must   bo   made   between  "pother  eo 

'■  '■  ...  after  dis- 

important  acts  of  o"«Tiership  committed  previously  to,  and  covery  of 
those   committed    after,    the   discovery   of    a   serious   objec- 
tion to  the  title  (d)  ;    for   acts  which   materially  affect  the 


(m)  Burroughs  v.  Oakley,   (1819)  3  of  the  defect,  and  that  it  was  inv- 

Sw.  170  ;  (1815)  1  Mer.  62.  mcdiable  ;  see  \^.  310,  uif. 
(x)  Sup.  p.  293.  („)  Sug.  14th  ed.  344. 

(y)  Small  v.  AlUcood,  (1832)  You-  ^^^     ^^,,^^.^„  ^^  j,,..^^.^,.^  (Igoj)  j^o. 

^^V-^^^-  165.    i„j'   p    51S;    n-ailis  V.    irood- 

(.)  Oshon,r  V.  7/„rr.y   (1841)   1  Y.  ,  j       ^.   g    ,.5 

&  C.  C.  C.  116;   12  L.  J.  N.  S.  Ch.  ->      '  ^        ' 

66  ;    and  see    Tnrquand    v.    lihodes:,  (r)  Sec   inf.    p.  olS  as  to  lUtera- 

(1868)    37    L.   J.    Ch.    830.       Qtunr  tJons- 

whether  the  result  would  have  been  (if;  Dixon  v.  AttUi/,  (1816^  1  Mer. 

tho  same,  had  the  purchaser  known  at  p.  13o. 


L  L 


O 


61C 


.>rArii:ns  «i:t\vi;i:x  dkmvkky  of 


t».«p.  X. 

S«xrt.  3. 


proi)€'rty  oro  justitiuble  only  under  the  purchaser's  belief  that 
ho  is  in  fiut  the  owner.  And  it  is  conceived  that  a  purchast-r 
in  possession  may  so  act  as  to  preclude  himself  from  ulti- 
mately rejecting  the  title,  without  necessarily  waiving  his 
ri^'ht  to  have  the  title  perfected  to  the  best  of  the  venchtr's 
ability  ;  and  also  that  a  distinction  must  generally  bo  made 
between  acts  affecting  residential  or  building  property  and 
acts  alTecting  mere  agricultural  land. 

And  where  a  i>urcluiser,  who  had  been  long  in  possession 
of  the  property,  and  liad  taken  frivolous  objections  to  the 
title,  refused  to  receive  any  further  explanations,  and  yet 
retained  possession,  he  was  held  to  have  accepted  the 
title  (r). 

Walvprof  ob-  An  act  which  amounts  to  a  waiver  of  the  purchaser's  right 
S'oT".m-  *o  reject  a  defective  title,  is  not  necessarily  a  waiver  of  his 
ponaation,        right  to  compensation  for  the  defect  (./'). 


Rotontion  of 
ponBOJwion 
mnJ  rcfunal  to 
diAciuii  tlio 
title. 


Modification 
of  waiver. 


Purchaser  re- 
jecting title 
may  bo 
ejected  with- 
out compen- 
aation  for 
expenditure. 


So,  acts  by  a  pui'chaser  in  possession,  which  might  other- 
wise have  been  considered  as  a  waiver  of  objections  to  the 
title  to  a  portion  of  the  estate,  have  been  held  to  be  modified 
by  his  continuing  to  ask  for  the  title  (fj). 

A  purchaser  may  (//),  and  as  a  matter  of  prudence  ehould, 
decline  to  take  possession  while  the  title  is  in  dispute,  except 
under  a  special  agreement :  for,  if  he  take  possession  and 
then  reject  the  title,  he  may  be  ejected  by  the  vendor  (t) ; 
and  cannot  at  Law  claim  any  allowance  for  improvements  or 
repairs ;  nor  will  Equity  afford  him  any  relief  unless  there 


(r)  Sail  V.  Later,  (1838)  3  Y.  &  C. 
196. 

(/)  Citlera/t  v.  Roebuck,  (1790)  1 
Ves.  221  ;  Ilugha  v.  June*,  (1861)  3 
D.  F.  k  J.  307,  316  ;  31  L.  J.  Ch. 
83.  The  clerk  of  the  vendor's  soli- 
citor has  no  implied  authority  to 
bind  the  client  to  allow  compensa- 
tion ;  liiirnell  v.  Brown,  (I820j  1  J. 
&  W.  168. 

is)  fieeA'na(rhl>iillr.  Grueber,  {ISIH) 


1  Mad.  153.  170  ;  S.  C,  (1817)  3  Mcr. 
124.  And  see  a.s  to  the  taking  of 
possession  being  an  act  of  part  per- 
formance of  the  contract,  in/,  p.  1036. 

(A)  Fortcblow  V.  5Airfey,  (1806)  cited 

2  Sw.  223. 

(i)  And  the  agfreement  will  amount 
to  an  acknowledgment  of  the  veojor's 
title  ;  Lot  v.  Burton,  (1861j  16  Q.  B. 
807;   lo  Jur.  900. 
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has  been  fraud  on  the  part  of  the  vendor  (/).     Upon  taking      ^«P-.P^- 

•*•  .  Sect.  J. 

possession,  he  becomes,  in  the  absence  of  any  special  agree- 

ment  (/),  tenant  at  will  to  tlie  vendor,  though  there  is  a 
stipulation  for  payment  of  interest  until  completion  (in) ;  and 
the  right  of  the  vendor  to  recover  possession  by  ejectment 
will  be  subject  to  s.  7  of  the  Real  Property  Limitation  Act, 
1833  (n).  When  a  purchaser  in  possession  of  part  of  the  pro- 
perty desires  to  rescind  the  contract,  and  assert  a  parajuount 
title  to  the  property,  he  is  not  bound  to  give  up  possession  before 
asserting  such  paramount  title  by  making'  a  formal  entry  (o). 

If  the  contract  is  rescinded  in  Equity,  even  on  the  ground  ^'J^^^^^^j^' 
of  fraud  in  tlie  purchaser  (yv),  the  Court  will,  in  general,  for  repairs, 

,      improve- 
direct  an   allowance  to  bo  made  to  the  purchaser  for  sub-  un.-uis,  kc. 

stantial  improvements  and  repairs  {<j)  :  this  allowance,  how- 
ever, when  the  sale  is  set  aside  at  the  suit  of  the  purchaser, 
will  not  extend  to  improvements,  or  even  repairs— except 
such  as  are  essential  to  the  preservation  of  the  property  (r)  — 
made  subsequently  to  the  discovery  of  the  matter  on  which 
he  grounds  his  right  to  relief ;  nor  to  a  greater  extent  than  is 
specifically  asked  for  (s). 

Where  a  purchaser  is  let  into  possession  pending  completion,  ^"^H^^ '° 
he  is  entitled  to  the  ordinary  rents  and  profits,  but  may  be  cutitk>d  to 

.  ■,     .         n.>nt»  and 

liable  to  account   in  the  event   of   the   contract  not   being  profit*, 
completed  (/). 

(A)  Sug.  14th  ed.  347  ;  Xldoson  v.  bion  :  Markey  v.  Coote,  (1870)  10  I.  R. 

Wordtuorth,  (1818)  2  Sw.  365;  and  C.  L.  149. 
see  iw/.  p.  1103.  [,,)  Doe  v.  Hock,  (1842)  4  Man.  i;  G. 

(/)  Saunders  v.  Mmgrave,  (1827)  G  30 ;  sup.  p.  447. 
B.  &  C.  524  ;  9  D.  &  R.  549.  ^^^  Soutficombv.lip.  o/Exelrr,  (1847) 

{,„)  Doc  V.  Capntou,  (1840)  9  C.  &  g  jj^^   213  ;   16  L.  J.  Cl>.  378. 

r.  11"-;  Doe  V.  Chamberhiuc,  (1839)  ,    >    r.                  r  •  j^-  /icoi\  T„« 

,    ,        ,,„,.,(  (u)  Donovan  V.  I ntker,{\%'l\)i&c. 

6M.  AcW.  14;  7)orv. /rtf/.>o>/,   1823)  ^X     »'                  mi          MOll^   ± 

B.  &  C.  448     Doe  v.  Lee,i.  R.  Co.,  ^  '   ^^-^    ^  ^'f^"'    ^^«"^    ' 

(1851)  16  Q.  B.  796  ;  20  L.  J.  Q.  B.  "'^-  '^^  ?'  ^"^  =  '  '^"-  «- 

486;  Doe  r.  Xeeld,  (1841)  3  Man.  &  (?)  Sug.  Mth  ed.  2;.4. 

G.  271   (case  of  exchange).     A«  to  {')  ■^*- 

what  will  determine  the  tenancy,  bco  (*)  ^eo  Edtcards  v.  J/V-mv.  (1818) 

4  Jarm.  Cnv.Srd  e<l.  406;  tlie  tenancy  2  Sw.  287  ;  G.  Coop,  at  p.  312. 

at  will  is  dtterniined  l>y  a  mere  rt\scis-  (0  Ser  Ltppinffton  v.  Firrman,  (1891) 

sion  without  any  demand  for  posses-  66  L.  T.  357. 


Jlft  MAITKUS  HKTWEEN  DELHTRY  OF 

Chap.  X.  TVlioro  a  contract  was  rcscindca  \ipon  the  pround  f.f  fraud 

^'  '■  '■        in  tho  purolmsor,  tlio    latter    was    conii.oUod  to  reinstate  a 


pu^Srl  rrivato  house  wliich  ho  had  converted  into  a  shop  (n)  :  if,  OB 
n^P- 1  ..f  L,^j.^|  gj  Loonanls  appears  to  liavo  thought,  this  case  was  not 
pn^U^?  "  decided  on  the  ground  of  fraud,  it  is  an  nutliority  for  ^vhat  it 
is  submitted  may  bo  accepted  as  a  general  rule,  viz. :  that 
alterations  by  the  purchaser,  though  not  in  themselves  a 
waiver  of  title,  will  yet  deprive  him  of  the  aid  of  the  Court 
in  rescinding  the  contract,  if  they  are  such  as  change  the 
nature  or  character  of  the  property,  and  do  not  admit  of 
reinstatement  :  or  if  he  declines  or  is  unable  to  reinstate 
them. 

Hi.  lion  on  If  the  contract  be  rescinded  through  want  of  title  or  other 

S^'money'  default  on  the  part   of  the  vendor,  or   under   a   condition 
^'^-  enabling  the  purchaser  to  rescind  or  tlu-ough  any  other  cir- 

cumstance not  the  fault  of  the  purchaser,  the  purchaser,  if  he 
have  paid  all  or  any  part  of  the  purchase-money,  will  have  a 
lien  for  it,  with  interest  (x),  on  the  land  and  title  deeds, 
even  though  he  may  have  taken  an  independent  security  (//), 
and  also  for  his  costs  of  suit  (r) :  but  no  such  right  exists 
where  the  contract  is  void  on  the  ground  of  illegality  {a)  ;  or 
where  the  purchaser  is  disqualified  from  holding  such  an 
interest  in  real  estate  {h)  ;  or  where  he  himself  abandons  the 
contract  (c),  A  person,  who  has  paid  purchase-money  under 
a  bom  f  lie  mistaken  belief  that  he  is  entitled  to  the  benefit  of 

(u)  Donoran  y.  Friclei;  {\82l)  Jac.  v.  Marriott,   (18G7)   3  Eq.   7-U  ;    15 

165;  seeSug.  14th  ed.  254,  255,  where  L.  T.  607  ;  Tfiomtu  v.  Buxton,  (1869) 

the  fraud  is  not  noticed.  8  Eq.  120  ;   Torrancr  v.  JUton,  tup.  ; 

(j)    Torrance  v.  Bolton,  (1872)  8  Ch.  Whithrcad,  Ltd.  v.  Watt,  1901,  1  Ch. 

118;   41  L.  J.  Ch.  643;  42  i«.  177  ;  911,913;  70  L.  J.  Ch.  515;   Kitlon 

Whitbrrad,  Ltd.  v.  Watt,  1902,  1  Ch.  v.  l[ructt,  (1904)  W.  N.  21. 

835  ;  71  L.  J.  Ch.  424.  (")  Exing  v.   (Hbaldtstnn,  (1836)   2 

(y)  Laeon  v.  Merlin,,  (1743)  3  Atk.  M.  &  C.  53,  88  ;  6  L.  J.  N.  S.  Ch.  161. 

1,4;    Mackrrth  v.  S,j,timon*,  (1S09)  (A)  See  and  consider   Jfarrison  v. 

1.5  Ve8.  at  p.  315 ;  2  \VTi.  k  T.  L.  C.  Southcotr,  (1751;  2  Ves.  sen.  pp.  389, 

7th  ed.  926;  OxrMA«»«v.£»//<n7r,(  1829)  393;    Mackrcth  v.    S;/inmons,   (1808) 

3  Y.  &  J.  262 ;  Burgrst  v.    Whcate,  15  Ves.  at  p.  337. 

(17.59)  1  Ed.  at  p.  211 ;  W;/thrs  v.  Ler,  (c)  LHnn  \.  Grant,  (1852)  5  De  O. 

(1855)  3Dr.  396;  25  L.J.  Ch.  177, 389.  k  S.  451 ;    Cornu-all  v.  LLenton,  1899, 

(.-)  MiddlrUm  v.  Magnay,  (1864)  2  2  Ch.  710;  68  L.  J.  Ch.  749  ;  1900, 

H.  &  M.  233  ;  10  L.  T.  408 ;  Turner  2  Ch.  298  :  69  L.  J.  Ch.  581. 


ABSTRACT  AND  I'UKI'AKATION  OF  CONVEYANCE.  519 

the  contract,  has  a  lien  on  the  property,  in  the  hands  of  the      Chap.  X. 
person  rifrhtfully  entitled,  for  tlie  money  paid  by  him  under  — — 


the  raistakt'  {d).  ]^r<-re  delay  on  tho  part  of  tln^  itunhaser, 
though  sufficient  to  deprive  him  of  tlie  right  to  a  d<*eree  for 
specific  performance,  will  not  necessarily  disentitle  him  to  his 
lien  {<•). 

Where  the  vendor  of  an  estate  contracted  to  be  sold  exe- 
cuted a  mortgage  upon  it,  of  which  notice  was  duly  given  to 
the  purcliaser  by  the  mortgagee,  who  did  not  interfere  with 
the  contract,  and  tlie  purcliaser,  who  was  allowed  to  take  and 
retain  possession,  paid  several  iustalments  of  the  purchase- 
money  as  provided  by  thecrintraft,but  eventually  (on  grounds 
which  were  adjudged  sufficient)  rejected  the  title,  it  was  held 
that  the  purchaser  had  a  lien  upon  the  estate  for  the  pay- 
ments made  and  interest,  which  might  be  enforced  against 
the  mortgagee  (./').  If  before  completion  the  purchaser  has 
resold,  the  sub-piu'chaser  will  have  a  lien  for  any  mone}'  paid 
by  him  upon  whatever  interest  the  purchaser  may  possess  in 
the  property  {(j),  or  if  the  vendor  has  assigned  the  benefit  of 
the  contract,  the  purchaser  can  recover  money  paid  by  him 
to  the  assignee  (//). 

(4.)    Vcmlor  in  ponsianioii,  by  altcrincj  propcrti/,  acoids  the  Section  4, 

contract. 

-    Any  alteration  of  the  subject-matter  of  the  contract  bv  the  ^liitorial 

.  *  ult<rati<>n  of 

vendor,  in  aiij'  particular  winch  does  not  admit  of  conipensa-  proptrty  l>y 
tion  or  reinstatement,  as  the  cutting  of  ornamental  timber  (»)  avoid'con-^ 
or  other  trees,  will   entitle  the   piu'chaser  to   abandon  the  ^'^*- 

{<l)  Miiiltlifoii  V.  ( /i  ijjiiiaii,  (18G1)  1  IFiitt,  sup. 
J.  (Sc  H.  470;    and  see  rarkinsoii  v.  (y)  Abcraman  Iroiiicorkax.  H'ickeii$, 

Haiibiny,  (1867)  L.  R.  2  H.  L.  1.  (1808)4  Oh.  afp.107:  20  L.T.89;  and 

{r)  Liiy  V.    Stoijdun,    1898,    1   Cli.  sec  F/ani, iff  v.  I.jr,  1901.  2  Cli.  594  : 

478;    1899,  1   Ch.  5;    67  L.  J.  Ch.  70  L.  J.  Cli.   805;  reversed  on  the 

313  ;   08  L.  J.  Ch.  19  ;    cf.  Cormiall  facts  by  C.  A.,  1902,  2  Ch.  359  ;  71 

V.  llniioti,  1900,  2  Ch.  298  ;  09  L.  J.  L.  J.  Ch.  087. 
Ch.  581.  (A)  Firming  v.  Lor,  tup. 

(/)   lioae    V.     Watfon,    (1864)    10  (i)   Magcnma    v.    Falhn,    (1828)    2 

H.  L.  C.  072  ;    ir/iitbirati,  Ltd.  v.  Moll.  588. 
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Ch«p.  X.  contract.  Tlio  filling  of  onlinary  timber  by  the  vendor 
pontliii;^:  tin*  conipb'tioii  of  the  contract  may  bo  a  matter  for 
eumix-nf^ition  (^/.)  :  anil  as  b<'twet'n  vendor  and  punlioser  tlio 
Court,  it  is  wnceivod,  would  consider  Avhethcr  the  trees 
destn)yed  wore  in  fact,  or  mij^dit  reasonably  be  considered, 
onianunital ;  and  wouM  not — as  in  cases  between  tenant  for 
life  and  remaindermen — regard  as  ornamental  only  trees 
which  were  planted  or  left  for  ornament  (/). 


oompuim. 


8«tit>n5.  (5.)  Entry  and  jwssesHWU  }nj  niihrai/  companies  be/ore 

completion. 

J'.y  .•V-;.  {?  1— irj  (,t  the  L.  C.  C.  Act,  184o,  relating  to  entry 

ui>on  lands  by  the  promotere  of  the  undertaking  it  is,  in 

effect,  provided,  that  the  promoters  shall  not,  without  the 

consent  of  the  owners  (that  is,  all  persons  having  any  interest, 

though  not  in  possession,)  (m)  and  occupiers,  enter  upon  any 

land  (except  for  the  purjtoso  of  making  surveys  and  other 

similar  purposes  specified  in  the  Act)  until  they  have  paid  or 

deposited  the  purchase-money  or  compensation  for  the  same. 

If,  however,  before  the  amount  of  jiurchase-money  or  com- 

penpation  has  been  determined  by  agreement,  award,  or  a 

verdict,  they  are  desirous  of  entering,  they  are  enabled  to  do 

ViM.n  making  BO,  upon  making  such  deposit  and  giving  such  bond  by  way 

KiJin*^ 'J^°u-     of  security  as  are  specified  in  s,  80  of  the  Act,  as  modified  by 

rity  by  bond,    g  ^^q  ,_,£  jj^^  Kailway  Cos.  Act,  1807  {n).     The  valuation  to 


(*)  S.  C:  Sug.  Mthed.  644. 

11,  Sc«  Magenni$  v.  Fallon,  *up.  ; 
Markrr  v.  M.,  (18.51)  9  Ila.  1  ;  '20 
L.  J.  Ch.  'JIfi  ;  U'rbff'-r  v.  DonaldMn, 
(186.5)  31  Bcav.  4.'.1  :  11  Jur.  N.  S. 
404  ;  and  (»«>  further  ii«  to  rights  of 
vendor  in  poHscMtion  b»  to  crops, 
altcrationii,  kc,  tup.  pp.  289  et  ttq. 

(hh)  Inge  v.  Jiinninifham,  ^r.  Jl.  Co., 
(1853)  3  D.  M.  4  O.  CiS. 

(«)  The  bond  given  tinder  tliis 
section  18  to  eecuro  the  purchaxe- 
money  and  rompc-nsatirm  for  the 
particular  landj  taken,  and  does  not 


include  Ruros  payable  &h  componiia* 
tion  for  mineralH  under  hs.  78  and 
81,  even  thoiigli  the  Hubmi»»ion  to 
the  arbitrator  empowers  him  to 
a-vsotw  the  amount  of  roraponnation 
for  mineralH ;  Ex  p.  Xmth  Sr  Brecon 
Ji.  Co.,  (187(5)  '2  Ch.  D.  201  ;  4.5 
L.  J.  Ch.  19G.  Afi  to  what  it  does 
include,  bco  Field  v.  Carixtivon,  ^. 
Ji.  Co.,  (1867)  6  Eq.  190;  37  L.  J. 
Ch.  176.  Ah  to  the  principle  upon 
which  the  amount  of  the  dtpOHit  in 
to  be  calrulated  in  a  doubtful  case, 
see  Uillv.  M.  R.  Co.,  (1882)  21  C^i. 
D.  143;  51  L.  J.  Ch.  774. 
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"be  madi-  hy  the  surveyor  uppoiute<l  under  these  Acts  is  to      Chap  X. 

include  the  amount  of   all  danrnge   nnd  injury,  so   far   as  

capable  of  estiniution  {(>)  ;  and  tlie  security  must  he  for  the 
value  of  <i//  the  land  eomi'rised  in  tin*  notit-e  of  purchase 
given  hy  tlie  promoters  under  s.    ix,  though  the  proposed 
entr}'  bo  upon  only  a  jiart  of  such  land  (/>) ;  and  should  he  in 
the  very  terms  (»f  the  Statute  (>j)  ;  and  if  the  hond  first  given 
be  infunnal   or    insuflitiont,  a    second    may  he    substituted 
for   it(r).     iJy    the    liailway    Cos.   Act,    1867,  s.   -U),   the 
company  are  bounil  to  give  to  any  i>arty  interested  in,  or 
entitled  to  sell  and  convey,  tlie  lands  in  question,  and  not 
consenting  to  the  entry  of  the  company,  not  less  than  seven 
days'  notice  of  their  intention  to  aj>ply  to  the  Board  of  Trade 
for  the  appointment  of  a  surveyor:  such  a  notice,  however, 
does  not  amount  to  a  contract  himling  them  to  take  the  pro- 
perty (s).     The  entry  and  deposit  may  be  made  at  any  time 
before  the  expiration  of  the  period  allowed  for  compulsory 
purchase  (V).     Where  a  company  has  entered  under  s.  80, 
before  the  expiration    of   such   period,  they   may   continue 
to   hold   the   land   afterwapls  (/O  ;    and   a   com]>any   which 
during  such  period  has  given  a  notice  to  treat  may  enter 
after  it  has  expired  (x)  ;  but  an  entry  cannot  be  made  upon  a 


(o)  Railway  Companies  Act,  1867,  (>)   jnilti/  v.  S.  £.  li.  Co.,  (1819) 

8.  36.  1  M.  &  G.  68. 

(p)  Barker  v.  X.  S.  R.  Co.,  (1848)  {«)  Griemon  v.  Chethire  Lines'  Coin- 

'2  De  G.  &  S.  55 ;  Uotkuig  v.  rhillip*,  initUf,  (1874)  19  Etj.  S3  ;  44  L.  J.  Ch. 

(1848)  3  Ex.  168  ;   IS  L.  J.  Ex.  1  ;  35. 

Dakin  v.  /..  ^  X.    If.  li.   Co.,  (1849)  [t)   Wortl,,/  v.  .V.  J).  R.  Co.,  (1851) 

3  De  G.  &  S.  114  ;   13  Jur.  679.  16  Q.  B.  639  ;  JO  L.  J.  Q.  B.  254. 

!,/)  royiukr  V.  G.  X.  R.  Co.,  (1S47)  («)  J'oe  v.  -V.  S.  R.  Co.,     ISol;   16 

2  Ph.  330  ;   16  L.  J.  Ch.  444  ;   Lang-  Q.  B.  526 ;  JO  L.  J.  Q.  B.  249. 

ham  V.   G.  X.  R.  Co.,  (1848)  1  Dt-  ii.  (x)  Marqmnof  fyiluburyw  G.X.  R. 

&S.  486;   16  L.  J.  Ch.  437;    Wxlhy  Co.,  (1852)   17   Q.  B.  840;   21   L.  J. 

V.  S.  E.  R.  Co.,  (1849)  1  M.  &  G.  58  ;  Q.  B.  185  ;  aud  see  generally  on  the 

Colter  V.   Met.  R.  Co.,  (1804)  10  Jur.  soction,  Tiverton  R.  Co.  v.  Lootrmore, 

N.  S.    1014:    10   L.  T.   777.      The  (1884)  9  A.  C.  480;  53  L.  J.  Ch.  812  ; 

provi«ion  aa  to  Bureties  to  the  bond  which  decides  that,  whether  or  not 

has  Ix-f-H  altered  by  8.  36  (4)  of  the  the  railway  am  be  complife^l  within 

Railway    Companies   Act,    1867,    in  the  prescribed  iHriinl,  an  entry  under 

cants  where  the  parties  differ;    see  this   siM-tion   is  lawful   at    any  time 

Loosemore  y.    Tucrtuit   R.  Co.,   (1S82)  within  it,  and  that  the  conip;uiy  may 

22  Ch.  D.  25,  32;  52  L.  J.  Ch.  'Joi>.  remain  uiwn  the  land  and  finish  the 
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rhap.  X.      previous  valuation  un«l««r  the  Ij.  C.  C.  Act,  1^45  (y) :  nor  nro 


S«-it,  i. 


the  conipniiy  justified  in  itrootfjing  under  s.  J^'>  of  tluit  Act, 
unless  tlnTo  is  im  ur;;ont  nocossity  for  iniuiediato  entry  on 
the  land  (z)  ;  and  if  tli.-y  avail  themselves  of  their  jmwerg 
under  this  and  the  following  sections,  they  cannot  also  enforce 
pjMcifif  performance  of  an  (ujiamcut  i)reviously  entered  into 
with  respect  to  the  wime  lands  {a)  ;  the  service  of  a  notice  to 
treat  ami  entry  into  possession  under  s.  80  being  regarded  as 
an  ahandonment  by  the  c<)mi)auy  of  their  rights  under  the 
contract.  It  is  conceived  that  if  the  company,  having  entered 
into  a  binding  contract  for  the  purchase  of  land,  afterwards 
put  in  force  their  compulsory  powers  with  respect  to  the  same 
land,  the  landowner  may,  at  his  option,  cither  enforce  the 
contract,  or  allow  the  price  to  be  determined  by  a  jury  or  by 
arbitration,  as  he  may  deem  most  to  his  advantage.  The 
ndes,  applicable  to  the  operation  of  this  section,  extend  also 
to  streams  taken  by  a  Waterworks  Company  (i) :  ns  also  to 
the  lowers  given  under  various  other  Acts  which  incor[K>rate 
the  L.  C.  C.  Act,  lS4.-'>  (r\. 

AppHoition,         The  deposit  is  to  remain  as  a  security  for  the  performance 

&C..  of  dc-       ^£  ^1^^  bond,  and  is  to  be  aitplied  under  the  direction  of  the 

Court  {d)y  and  it  will  not  generally  be  paid  to  the  company 

•without  notice  to  the  landowner,  though  the  purchase  may 

have    been    completed    by   agreement,   and    the    purchase- 


making  of  the  railway  after  tlio  ex-  Jur.  X.  S.   17.'»;    Stoiir  v.    Corp.    of 

piration  of  the  period ;  and  see  2?a/-  Ycoril,    (1876)   2   C.    V.   D.    99:    46 

$ou  V.  London  School  Hoard,  (1903)  67  L.  J.  C.  P.  137. 

J.  P.  457.  (<•)  Hoc  Woolf  &  Middleton,  434. 

'tj)  f'teldv.  f'aruarron  It.  Co.,  (18C7,  ('//  S.  87.     If  the  condition  of  the 

6  Eq.  190  ;  37  L.  J.  Ch.  176.  bond  i«  brfjken,  the  landowner  may 

(:)  S.  C.     But  qutrrr,  hoc  Wi/Ui/  v.  present  a  petition  for  paynunt  out  to 

S.  E.  R.  Co.,  (184'Jj    1    M.  k  G.  .')H  ;  him  advcrnely  to  the  company  ;   Re 

and  I^fuiorev.  Ttrtrlon,  (1882)   22  Mutloir't   JiAtatr,    (1878)    10   Ch.   D. 

Ch.  D.  2.1.  39  :  62  L.  J.  Ch.  260.  131  ;    J8  L.  J.  Ch.  198.     Where  the 

(a)  Bedford  ^  C.  R.  Co.  v.  fytanlfi/,  amount    of     the    deposit    docs    not 

(1862)  2  J.  &  H.  746  ;  32  L.  J.  Ch.  excwd  1,000/.,  the  application  must 

60.  now  be  made  by  summons ;  hoc  Ann. 

(A)  Waterworks    CI.    Act,     1S47,  Pr.  R.  S.  C.  1883,  Ord.  LV.  r.  2  (2j  ; 

B.  6  ;    and   Bce    f errand  v.    Corp.    of  Ex  p.    Maidnlone  R.    Co.,   (1883)  ^ 

Bradford,   (1866)  21   Beav.   412:    2  Ch.  D.  163;  .53  L.  J.  Ch.  127. 
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money  paicKr)  ;  and  lie  is  c-ntitlod  to  liis  costs  of  appear-      Chap  X. 

*  '  Sect .  5 . 

ance  {/) :  lie  does  not,  liowever,  seem  to  have  any  hen  upon 

it  for  his  costs  payahle  by  tlie  promoters  (g)  :  nor  can  he 
oppose  its  repayniont  to  the  company,  if  lie  have  repudiated 
the  proceedings  of  whieh  the  ori^nnal  deposit,  &c.,  formed  a 
part  (A).  Tlio  Court  will  not  require  the  company  to  prove 
that  the  purchase-money  has  been  paid  to  the  person  really 
entitled  before  the  deposit  is  repaid  to  them  (///<).  The  fund 
is  not  av:iil:ible  f<»r  the  pa^^nent  off  of  a  mortgage  on  the 
land8,(/)  ;  the  i»rincii»le  being  that,  upon  fulfilment  of  the 
condition  of  the  bond,  the  promoters  are  entitled  to  pay- 
ment out  without  any  deduct i«jn  (/.•). 

It  has  been  held  that  the  making  of  a  permanent  tunnel  Entry,  what 
through  the  soil  without  disturlting  the  surfaee,  is  an  entry 
upon  or  user  of  the  land  within  s.  85  of  the  L.  C.  C.  Act, 
1845  (/);  so  also  is  throwing  an  areh  over  the  land  (m)- 
Placing  waggons,  rails,  &c.,  on  the  land,  with  the  consent  of 
the  tenant,  has  been  held  to  be  no  entry  (ii)  :  but  if  per- 
manent iujuiy  is  done,  though  the  entry  is  with  the  tenant's 
consent,  yet  the  owner  may  obtain  an  injunction  (o).    "Where 

(e)  Fx  p.   S.    If.  n.  Co.,  (1850)   6  [hh)  Kx  p.  Mul.  n.Co.,\m\,\  Ch. 

R.C.  lol.     The  couseiit  iu   writiiij,'  CI  ;   73  L.  J.  Ch.  64. 

of  tlic  hiudowiier  to  the  prayer  of  the  (i)  J/nrO/i  v.  L.  C.   4;  D.   B.  Co., 

petition  is  «ufticieiit ;    Kx  p.  Mayor  of  (186Gj  1  Ch.  601 ;   14  L.  T.  814. 

i/«^W<»-.v//VW,  ;IS8'.')  40  L.  T.  7:J0;  or  (1^)  Hf    -Vm/A    4-    lirecon    R.    Co., 

ihe  productiou  of  an  utti.lavit  show-  (1874)  9  Ch.  263 ;  43  L.  J.  Ch.  277. 

in^  the  purchiise  is  completed,  the  (/)  Rumxdenw  Mnurhatcr  Si  Altnn- 

price  paid  and  the  hiiido\viier'»  co.sts  chant  J{.    Co.,  (1848    1  Ex.    723  ;   12 

satiNtitd;  Kxp.  U'luUsoi-  S.  \  S.  U'.lt.  Jiir.    2'.>3  ;    and  ea-semeuts  pcnenilly 

Cii.,  (18 J'.i)  13  Jur.  700  ;  ami  the  fa<t  are  within  the  .M-ction  where  there  is 

of  tlio  bond  b(in>r  in  the  pos.se.Hhiun  express  iwwcr  to  take  them  :   llxll  v. 

of.  and  produced  by,  the  promoters  M.    R.    Co.,   (1882)    21  Ch.  D.    143, 

is  sufficient  evidence  of  the  lulfilnunt  147  :  61  L.  J.  Ch.  774  ;  wa  Ilr  Ct,,  ^ 

of    the  eonditiiins  of  the    bond  ;    Re  S.  L  ii.iun  R.  ami  S(.  Mary  U'ovl>n,th, 

L.  iV  -V.   "'.  R.  Co.,  (1872)   2G   L.  T.  11*03,  2  K.  B.  728;   72  L.  J.  K.  B. 

087.     If  the  application  is  not  nuido  930;  and  see  Farmer  v.  U'attrhxi  fi 

until  many  v.- irs  after  couveyanci' to  C.    R.    Co.,   (1894)    11  T.  L.  li.  210, 

the   company,    service   may  bo   dis-  when<  there  was  u  power  to  appro- 

pcnsctl  with";  Fx  p.  Lanes,  ami  Y.  R.  priate  and  u.sc  the  subsoil. 

Co.,  (18S0)  65  L.  T.  68  ;   Fx  p.  Mid.  (m)  See    Pnic/iin    v.    Rlachcalt   R. 

Ji.  Co.,  (1894)  38  Sol.  J.  289.  Co.,  (1864)  I  K.  &  J.  35;  24   L.  J. 

(/)  See  Fx  p.  Stcrrnt,  (1848)  2  Ph.  Ch.  417. 

772;    13   Jur.    2;    see,  however,    y»V  («)  SlandiAh  v.  Mayor,  ^r.  of  Lirer- 

Tottenham  R.  Co.,  (1866)  14  W.  U.  OOJ.  pool,  (1852)  1  Dr.  1. 

(a)   Fx   p.    Stevens,    (1848)    2    Ph.  (<>)  Armstrong      v.      Walrrford     ^ 

772  •  13  Jur.  2.  Limerick  R.  Co.,  (1846)  10  Ir.  Eq.  R. 

(A)  Re  Fooki,  (1849)  2  M.  &  G.  357.  00. 
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C1»«P  X.      the  eiitrv  was  moroly  for  surveying  and  Betting  out  tho  line, 
^^^'^-       nuj  tho  conipuny  were  no  longer  iu  possession,  tho  Court 


refused  an  injunction  (/>). 

•Whcrr  Und  in  ^Vh••^e  thi'  hmJ  is  in  mortgage,  tlie  dnposit  and  1"»nd  should 
SIiiat*3.o'uu!  '  ^^'  i^'i^heient  to  i-over  all  elainis  wliidi  the  mortgagee  may  Ix) 
covtr  cnfoiv.'.  eutitleil  to  enforce  ;  and  in  one  ease  where  tho  company  had 

»bU<  cUiiiu  of  ill      x-ii 

mortgugw.  notice  that  land  was  subject  to  a  mortgage,  not  payable  till  a 
future  day,  antl  paid  tho  purchaso-money  into  Court  upon  tho 
(»i-dinary  valuation  to  tho  credit  of  the  mortgagor,  without 
communicating  with  the  mortgagee,  they  wero  restrained 
from  procee<ling  with  their  works,  though  not  from  retaining 
j)ossession  of  the  land  (7)  :  so  whore  equitable  mortgagees 
were  not  parties  to  the  inquiry  to  afses3  damages,  and  tho 
compensation  awarded  fell  short  of  what  was  duo  on  their 
security,  it  was  held  that  they  wero  not  bound  ;  and  that,  in 
default  of  payment,  they  were  entitled  as  against  the  company 
and  the  landowner  to  a  conveyance  of  the  laud  comprised  iu 
their  security  (/•). 

Wh.rf  land  ]iut  wlioro  a  pcrson  claims  under  a  title  altogether  adverse 
arf«7>^cr"e'^'"^  to  that  of  the  parties  with  whom  the  company  have  con- 
^^'''  tracted,  Equity  will  not  interfere,  at  his  suit,  to  restrain  the 

company  from  committing  waste  (s)  ;  his  remedy  is  by  an 

action  of  trespass  or  ejectment. 

Penalty  on  Any  wilful  cutry  by  the  promoters,  without  consent  and 

before  jiaynient  or  deposit,  is  made  the  subject  of  a  10/. 
penalty :  and  the  retention  of  possession  after  conviction  in 
such  penalty,  renders  them  liable  to  a  penalty  of  25/.  per 
diem  (/) :  but  tho  penalties  are   not   incurred   by    an  entry 

(;.)  FooliY.  WilU,  S.  ^  ir.  R.  Co.,  (r)  Martin   v.  L.   ('.    S;   1).   R.  Co., 

(1846)  6  Ha.  199  ;  4  Ry.  Co.  210.  (1866)  1  Ch.  601  ;   14  L.  T.  814. 

{,,)  S.    108  :   Ranken  v.  E.    i    U'.  (»)    WrbUrr  v.  S.  E.  R.  Co.,  (1861) 

India  Itocki  R.  Co.,  (1849)  12  Ikav.  1  Si.  N.  S.  272  ;  20  L.  J.  Ch.  194  ; 

298;    19   L.  J.   Ch.    163;    but   boo  AUton  y.  E.  C.  R.  Co.,  (1865)  1  Jur. 

inihamM   V.    .S.    W.    R.    Co.,    (18»9)  N.  S.  1009  ;  26  L.  T.  (O.  8.)  61. 

3   De  G.    4:   8.    3.il  ;   13   Jur.    113,  {t)  S.    89.      Ilutchimon    v.   Mnn- 

•where  no  difficulty  appears  to  have  chfMter  R.   Co.,  (1846;    16  M.  k  W. 

been    felt  tat   to  the   jurifuliition    to  314;   16  L.  J.  Ex.  293 ;  and  Ifulchin- 

restrain  the  company  from  keeping  ton  v.  £,  L.  R.  Co.,  (1846)  3  R.^C. 


unlawful 
entry. 


poflseeaion. 


r48. 


ABSTRACT  AND  PREPARATTOX  OF  CONTEVAXCE.  •'i2''5 

after  pajmeut  or  deposit  made  to  or  in  favour  of  parties      Chap.  X. 

who  were  believed  to  be,  but  were  not,  aetually  entitled  (u) ;  

and  an  unlawful  entry  may  hv  restrained  by  injunction  (r). 

In  ease  of  an  unlawful  refusjil  by  the  landowners  or  occu-  Remedy 

...  ,1  I  ajrainut 

piers  to  give  up  possession  or  pemnt  an  entry,  the  promoters  landowner 
of  the  undt-rtaking  can  chiim  tlie  as.si.stance  of  the  sheriff  (x)  :  j^p^.'^"-^,^ 
and  a  landowner  who  has  by  his  silence  and  conduct  en- 
coui-aged  a  company  to  carry  on  their  works,  upon  the 
supposition  that  they  were  entitled  to  enter  and  tuke  tlie 
land  in  question,  and  who  subs«'queiitly  disputes  the  terms 
of  the  contract,  is  not  entitled  to  an  iutt'rlooutory  injunction 
to  restrain  them  from  so  entering  (//).  And  where  a  company 
has  entered  irregularly  with  the  consent  of  the  landowner, 
the  landowner  cannot  revoke  such  consent  so  as  to  make  the 
company  a  trespasser  (~).  "Where  a  company,  on  a  purchase, 
are  given  an  option  to  purchase  additional  land  at  a  stated 
price,  they  may  exercise  such  option  at  any  time  within  the 
statutory  period  for  the  completion  of  the  works,  though 
their  compulsory  powers  have  expired  {a). 

"Wliere  a  railway  company,  after  the  compulsory  powers  of  Whcthor 
their  original  Act  had  expired,  obtained  another  Act  autho-  powers  cai  be 
rising  additional  v/orks,  it  was  held  tliat  a  notice  to  treat,  ^JfjJ^'^i^^, 
jriven  under  the  former  Act,  was  not  available  for  the  taking  limited  for 

D  14  r<impiotion  of 

of  land  subject  to  the  compidsory  powers  of  botli  Acts  {l>).  works  haa 
But  the  decisi(m  mainly  rested  on  the  ground,  that  there  was  **^" 
"no  evidence  tluit  the  land  proposed  to  be  taken  was  requiretl 

(//)  Sec   last   note,    and    Strdt    v.  i?.  Co.,  (1838)  3  M.  &  C.  784  ;  S  L.  J. 

M.  R.  Co.,  (1809)  '1\  L.  T.  387.  N.   S.   Ch.  75  ;   Siraittr  v.  G.  -V.  IL 

(f)  Armitroug  v.   jr,il,rfunl  S.  Co.,  Co.,  (1864)  3  N.  R.  109,  399  ;  33  L.  J. 

(184G)  10  Ir.  Eq.  R.  GO.  Ch.  399  ;  and  see  Seton,  6th  ed.  C99, 

(x)  S.  91.     Apparently  the  ."section  700. 
imposes  no  obligation  on  the  com-  (:)   Knapp   v.  L.   C.  S:  D.  R.    Co., 

pany  to  call  in  the  assistance  of  the  (18()3;  2  H.  &  C.  212  ;  and  see  Toxcrr 

sheriff,   excepting  where   the   entry  v.   E.   Counties  R.   Co.,  (1843)  3  Ry. 

would  be  forcible ;  Lootrmorrv.  Titer-  Ca.  374,  when  the  landowner  entered 

ton  R.  Co.,  (1882)  22  Cli.  D.  2"),  41  ;  into  negotiations  with  the  ct>mpany 

.'J2  L.  J.  Ch.  2G0  ;  and  see  Ri  Sehmarr,  after  they  had  unlawfully  entered. 
1902,     1    Ch.    326;     71     L.    J.    Ch.  (<i)  RnngfUyx.   M.   R.   Co.,  (1868) 

219,  wliere  the    Slieriff's  costs  were  3  Cli.  306  ;  37  L.  J.  Ch.  313. 
allowed.  (A)  Richmond    v.    X.     L.    R.    Co., 

(y)   GrccnhitUjh  v.  J/<j/ir/i.  #  Dirm.  (186H)  3  Ch.  679  ;  37   L.  J.  Ch.  886. 


5*J(>  m\iii:k>  nr.TWKKN  di:i.ivi:i:v  or 

(lia|-.  X.      for  any  spocifio  purpow?  nulhorieetl  hy  tho  former  Act.     In 
^'''  '         Tinifon  y.  li.  Co.  v.  IjOwamnr  (r),  Kurl  rairns  obs*  rved  ('/) 
on  tlu>  wise  abovo  referred  to:  —  "  Were  sutli  a  ease  now  to 
nris«',  I  ulunild  bo  disposed  to  think,  as  I  was  disposed  to 
tliiuk  in  liichnioml    v.   X.    h>„</on  li.   Co.,  that  if    nothing 
ni«»ro    was   don*-,   and    the    ((.mpany   have  nh-pt    upon   their 
rights,  and  i-.-rtainly  if  tlio  di-lay  caiinc-t  bo  exi>hiiu«-d,  tliey 
should  be  held  to  be  ditMible<l  from  going  on  with  any  com- 
pulsory purchase,  and  in  such  a  case  tho  landowner  should, 
as  I  think,  be  held  to  be  disabled  also.     Both  parties  have 
been  content  to  let  tho  time  run  out.     There  is  no  iri  inter- 
rentusy   no   change   of  tho   status   quo   ante,  nothing  which 
requires  to  be  undone.     Tho  whole  matter  has  been  a  project 
merely;  and  as  a  project  it  has  come  to  an  end."     In  tho 
caso  before  tho  House  of  Lords,  the  company  had,  a  few  days 
before  the  expiration  of  the  period  of  three  years  limited  for 
their  exercise  of  compulsory  powers  of  purchase,  served  on  a 
landowner  a  notice  to  treat  for  part  of  his  land.     No  agree- 
ment was  rome  to  between  tlie  parties,  nor  was  tho  com- 
pensation assesseil,  and  nothing  more  was  done  imtil  thirteen 
days  before  tho  expiration  of  the  period  of  five  years  prescribed 
for  the  completion  of  the  railway,  when  the  company  entered 
under  s.  85  :  the  entry  was  held  to  be  lawful,  and  the  company 
entitled  to  remain  and  complete  the  works  after  tho  expiration 
of  the  five  years. 

Compuiy  A  company  which  has  duly  entered  imder  8.  85  cannot  be 

^uy'^nnot  ^j^ctcd  by  tho  landowner  at  the  expiration  of  the  time  limited 
be  ejected.  -^y  ^]jq  gpecial  Act  for  tho  exercise  of  their  compulsory  powers, 
though  the  amount  of  purchase-money  remain  unascertained, 
and  the  land  is  not  conveyed  {e)  :  it  is  for  the  landowner  to 
take  the  initiative  under  s.  68  in  order  to  have  the  amount 
ascertained  (/). 

(c)  (1884)  9  A.  C.  480.  (1851)  16  Q.  B.  796 ;  20  L.  J.  Q.  B. 

48G  ;    Worilty  v.  S.  D.  iZ.  Cu.,  (1851) 
(rf)  lb.  p.  489.  ,g  Q   B   539  .  go  L.  J.  Q.  B.  254. 

(/,   Doe  X.  K.   S.  R.  Co.,  (1851)  16  (/)  Jdanm    v.    Blaekuall  R.    Co., 

Q.   B.   526;   20  L.  J.  Q.  B.  249;       (1R50)  2  M.  &  G.  at  p.  130  :  19  1^.  J. 
Iht  T.    Lttdt   4    Bradford    R.    Co..       Ch.  557. 
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The  owner  of  land  of  wluoh  a  railway  company  has  taken      Chap.  X. 
possession,  whotht-r  under  8.  8-3  or  by  agreement,  has  a  lien 


upon  the  land  for  his  unpaid  purchase  and  compensation  r . 
moneys,  whicli  the  Court  will  enforce  by  sale,  even  though  ' , 
the  railway  is  actually  made  and  ready  fur  traffic  (y). 

(y)    iriiiy    V.    Tuttrnham     R.     Co.,  AUgood  v.  Mcrrybnit  R.   Co.,  (1886)  ; 

(1868)  3  Cli.  740 :  37  L.  J.  Ch.  G54 ;  33  Ch.  D.  671  ;  65  L.  J,  Ch.  743 ; 

Walker  v.   Ji'are  R.  Co.,  (186))  1  Ec].  auJ  inf.  y.  740. 
195;    35   L.    J.    Ch.    94;    and  boc 


{     0'2S    ) 


Chapter  XI. 


Section  I. 

PurckMPr 
prpparea 

conrcjamv. 


Cuntnin,  that 
Btrwnrd  pre- 
pare sur- 
render*. 

As  to  irar- 
rendiTs,  &c., 
in  rase  uf 
■OTcral 
tmcmentj. 


CHAlTKli  XL 

THK  rUKI'AUATION  <)K  THK  CONVEYANCE. 

(1.)  General  maffers  relatlmj  ti>,  and  to  the  form  of, 
I'loN  a  sjil."  in  (.•.msiileratioii  of  a  gross  sum,  the  pur- 
chaser, having  acccptt-d  the  title,  is  bound,  subject  to  any 
special  stipulation  in  the  contract,  to  i)rcpare  the  conveyance, 
and  tender  it  for  execution  to  tlio  vendor  {a)  ;  and  reason 
seems  to  favour  the  same  rule  even  ^vll.•^e  the  consideration 
is  a  rent-charge,  tliough  the  ]ir!ictice  in  such  cases  appears 
to  be  unsettle<l  (/').  In  some  provincial  districts  it  seems  to 
1)0  the  practice  to  stipulate  that  the  conveyance  shall  be  pre- 
jiared  by  the  vendor's  solicitor  at  the  expense  of  the  purchaser. 
Such  a  stipulation  would  no  doubt  be  regarded  with  disfavour 
by  the  Court  (').  It  is,  however,  not  unusual,  and  is  often  a 
matter  of  general  convenience,  upon  a  sale  of  property  in 
many  small  lots,  for  biulding  or  other  similar  purposes,  to 
liave  a  model  form  of  conveyance  prepared,  and  to  offer  it  to 
I)urchasers  at  a  moderate  specified  charge. 

A  custom  in  a  manor,  that  the  steward  shall  prepare  all 
surrenders  for  a  reasonable  fee,  appears  to  be  valid  (il). 

In  the  absence  of  special  custom,  the  lord  is  not  bound  to 
admit  to  s»'veral  tenements  by  one  admittance.  Nor  is  a 
purchaser  under  one  disposition  of  several  distinct  copyhold 
tenements  held  of  a  manor  in  which  a  fine  is  only  payable  on 


(a)  Sug.  nth  ed.  240,  241. 

(h)  ft  Jann.  Conv.  •Ith  ed.  bS.'i  (a,  ; 
Copinger  on  Rent*,  73  ;  and  («ce 
inf.  p.  714. 

(f)  See,  aa  an  illa«tration  of  the 
disfavonr  with  whi^h  BUf'h  a  ptipula- 


tif>n  is  regarded,  s.  22  of  the  Con- 
veyancing (Scotland)  Act,  1874. 

iff)  Ilrx  V.  Riggf,  (1819)  2  B.  & 
Aid.  550  ;  lirg.  T.  Jii»hop'»  Sloke 
(Lord  of  Manor  of],  (1840)  8  Dowl. 
608 ;  4  Jur.  630 ;  ScriTcn,  7th  ed. 
Sir,. 


PREPARATION  OF  CONVEYANCE.  ^-^ 

the  first  admittance  entitled,  in  tlio  absence  of  special  custom,     CTiap.  XL 
to  compel  tlio  lord  to  admit  liim  to  any  one  or  more  of  such  '— — 


tenements,  and  to  take  admittance  to  the  others  at  any  sub- 
sequent time  {d(f)  ;  and  a  special  custom  in  a  manor,  that  the 
purchaser  of  several  distinct  copjdiold  tenements  under  one 
disposition,  must  take  admittance  to  all  at  the  same  time,  and 
pay  one  general  fine  in  respect  of  all,  is  good  {<■).  AVlien  the 
admittances  are  several  there  must  bo  several  stamps  and  fees 
to  the  lord  :  but  the  steward  cannot,  in  the  absence  of  special 
custom,  claim  several  fees  as  such,  but  merely  a  quautitm 
meruit :  and  the  amount  of  the  fees  claimed  by  him  as  cus- 
tomary may  itself  show  that  they  could  not  have  been 
payable  from  the  commencement  of  legal  memory  (/).  For 
the  purpose  of  the  above  rules,  fractional  shares  in  a  single 
tenement,  held  by  tenants  in  common,  constitute  separate 
tenements  so  long  as  they  are  separate ;  but  not  after  they 
are  re-united  on  the  Court  Rolls  (y).  As  a  general  rule,  the 
admittance  of  one  joint  tenant  in  copyholds  operates  as  an 
admittance  of  all  his  fellow  joint  tenants  ;  but  a  special 
custom  that  one  only  of  several  joint  tenants  shall  be 
admitted  is  good  and  excludes  the  rule  (//). 

Even  if  a  contract  for  purchase  of  an  equitable  interest  can  Convpj-anc* 

.of  c-quitablo 

in  itself  amount  to  a  conveyance  {i),  the  purchaser  is  entitled  intercht. 
to  a  formal  assurance,  if   such   appear   by  the  contract  to 
be  necessar)',  in  order  to  carry  the  intention  of  the  parties 
into  effect  (A) . 

As  above  stated  (/),  the  preparation  of  the  conveyance  is  Propamtion 

.     ,  .      ..  ,  •  •.•  '  ^^  o'uvevanpe 

not,  necessarily,  a  waiver  of  objections  to  or  requisitions  upon  no  Hocop'tancc 

of  title. 
{dd)  Sco  A.-G.  V.  S<mdover,  1904,      E.  k  B.  913  ;  25  L.  J.  Q.  B.  201. 

1  K.  B.  G89;  73  L.  J.  K.  B.  478,  (^)  jj^.  ^    jp/o„   College,  (1816)  8 

-where  a  purchaser  of  a  lurge  copy-  Q,  g,  526;  16  L.  J.  Q.  B.  IS,  luid 
hold  pnipcrtjr   was  not  nllowi-d   to       casce  cited. 

escape  the  paj-ment  of  an  arbitrary  ^^^  //o.r^rrf  v.   Gwynn,   (1901)   84 

fine  thereon  by  a  merely  eolourablo       j^  ^    ,,^,.     ,^,,_.,  ^^  Scriven,  7th  cd. 

i:{3. 


(t    But  •«  f  as  t..  this,  tup.  p.  2SS. 


purchase  in  the  first  instance  of  a 
small  cottage  property. 

(e)  Johnstone  v.  Karl  Spencer,  (1885) 
30  Ch.  D.  581  ;    53  L.  T.  602  ;   and  (^/  ■^'^"«'  ">'  If<-pi'»rn,  (1843)  2  Y. 

Bee  and  consider  cases  there  citod.  *  C".  C.  C.  169. 

(/)    Trnherne  y.  Gardner,  (1856)  6  [I)  Snp.  p.  510. 

n.       VOT,.  T.  M  M 
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Chap.  xr.     the  titlo,  thoxipli,  OS  a  ponornl  rulo,  it  oiiglit  not  to  bo  pro- 


Sw-'t.  1. 


pared  until  it  is  reasonnUy  c<rtain  that  the  title  will  bo 
accopteil ;  and  tho  draft,  if  submitted  for  approval  on  the 
vendor's  behalf,  should  bo  sent  expressly  without  prejudice 
to  any  pending  requisitions  on  the  title. 

Whothor  pur-      It   has  been  hold,  that  a  purchasor   cannot   eomjiel   tho 
.'   "   '"^  ..     vomlor  to  got  in  an  outstanding  equitable  interest  by  a  deed 
J    distinct  from  the  general  conveyance  (m)  ;  but  it  is  conceived 
•«  that  this  doctrine  must  bo  applied  witli  hesitation  («),  and 
I.J- ».  i.«nito      that,  subject  to  tho  question  of  expense  (o),  a  purchaser  may 
generally  object  to  have   his   conveyance  incumbered  with 
matter  arising  from  tho  complicated  state  of   tho  titlo  (;>)  ; 
indeed  it  may  often,  especially  when  the  property  is  likely  to 
be  much  sub<livided,  be  most  desirable  to  avoid  any  reference 
upon   tho  conveyance  to  a  voluminous,  though  apparently 
ICajreqairo     satisfactorj*,  earlier  title.     And  it  is  conceived  that  (subject 
of  flutibifJi      to  tho  question  of  expense)  a  purchaser  may  insist  on  taking 
M<r«rat«dc«d    ^"■''  <''^°^^J^"f'0   in   tho   form   most    convenient   to   himself, 
umbu.  provided  the  vendor  is  not  thereby  prejudiced  (7) ;  and  on 

keeping  off  the  face  of  his  conveyance  any  matter  which, 
though  agreed  to  bo  waived  as  an  objection,  yet  tends  to 
throw  a  doubt  upon  the  title,  or  any  collateral  matter  which 
may  hereafter  embarrass  the  proof  of  tho  title  (/•).  If,  for 
instance,  trustees  were  to  sell  under  circumstances  not  neces- 
sarily appearing  upon  tlie  face  of  the  conveyance,  but 
amounting  to  a  broach  of  trust,  and  tho  cr-sdti  que  trust 
agreed  to  confirm  tho  sale,  the  purchaser  might,  it  is  con- 
ceive<l,  insist  upon  taking  this  confirmation  by  a  separate 
deed ;  for  to  include  it  in  the  conveyance  woidd  oblige  him, 
upon  a  re-sale,  to  prove  who  were  tho  parties  beneficinlly 
interested,  and  might  give  rise  to  questions  which  would  have 
been  wholly  immaterial  to  a  sub-purchaser  without  notice  of 
the  breach  of  trust. 

(m)  Rtett*  V.  GUI,  (1838)  1  Beav.  De  O.  &  S.  245;  stated  inf.  p.  723. 
376.  {q)   Cooper    v.    Carlwright,    (1860) 

(n)  Sag.  14th  ed.  608.  John,  at  p.  085. 

(o)  Aa  to  which,  bcc  inf.  p.  723.  (r)  Clark  v.  May,  (1862)  16  Bear. 

\p)  See  Jonet  t.  Lncii,  (1847)  1  273;  22  L.  J.  Ch.  302. 
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As  a   general  nilo   in  preparing  conveyances,   not  only    Cliap.  xi, 
shonM  all  objectionaLle  or  douLtful  matter  Ik3  kept  off  the 


,       ,  ,        .         All  unncce*- 

title,  Lilt  nothing  should  ho  brought  on  to  it,  the  introduction  gary  matu-nj 
of  which  is  not  evidently  necessary  or  expedient :  in  pro-  ^  t^p^t'^off^ 
portion  as  additional  matter  is  introduced  into  a  deed,  and  conYeyanoe. 
additional  persons  are  made  parties  to  it,  the  chances  of  some 
error  or  ambiguity  existing  in  it  are  increstsed. 

And  wlien  the  nature  of  the  title  to  the  property  renders  PurchiLw'B 

.  nffht  to 

it  desirable  so  to  do,  as  on  a  purchase  of  undivided  parts  of  B<i>anito 

a  freehold  estate  and  of  the  entirety  of  a  judgment  debt  (*),  <^°^*'J"'^°<*- 

the  purchaser  may  insist  upon  taking  separate  conveyanoe?, 

and   upon   apportioning   the   purchase-monoy  as  he  tliinks 

fit :    but  this  doctrine  must,  of  course,  be  confined  within 

reasonable  limits;   for  a  vendor  of   a  compact  estate,   lield 

under  one  title,  could  hardly  bo  required  to  convey  it   in 

lots,  by  several  assm-auces,  merely  to  suit  the  convenience  of 

the  purchaser ;  at  any  rate  not  without  being  paid  all  ail- 

ditional  costs  thereby  incurred  (/)  :  and  it  is  obvious  that  the 

excessive  multii)lication  of  conveyances  might,   apart   from 

the  question  of  costs,  be  reasonably  objected  to  by  a  vendor. 

The  proper  rule  would   seem   to   be,   tliat   the   purchaser's 

right  to  separate  conveyances  depends  not  upon  the  question 

of  convenience,  considered  merely 'with  reference  to  his  own 

private  views  in  respect  to  future  dealings  with  the  estate, 

but  upon  his  being  able  to  show  that  such  a  mode  of  carrying 

-out  the  contract  is  tliat  which,  in  the  absence  of  any  special 

instructions,  would  probably  bo  recommended  by  experienced 

conveyancers. 

Previouslv  to  the  Conv.  Act,  18S1,  the  purchaser  of  a  Procautions 

,   , ,       to  bo  olxtcrvcd 

property  in  mortgage,  by  taking  a  mere  conveyance  oi  the  od  purchase 
equity  of  redemption,  became  liable  to  be  compelled  to  redeem  ^^ort^^'^"" 
not  only  the  mortgage  upon  tlio  particular  property,  but  all 
other  subsisting  mortgages  of  other  properties  made  by  the 
same  mortgagor,   which  before  his   own   purchase  became 

(.)   Clark  T.  Mat/,  (1852)  16  Bcav.       in   I.<,rd  Egmont  v.   Smith,   (1877^   6 
273  :  22  L.  J.  CTi.  302.  Ch.   D.   at   p-    ^'^  '•    ^"^  ^-  ^-  ^^ 

{()  See  judgment  of  Josacl,  M.  R.,       356. 

M  M  2 
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Stvt.  1. 


nu  ri^rht  to 
keep  mort- 
ffngo  debt  on 
foot. 


unitoil  in  tlio  wimo  mnrtgngoo ;  and  tliis  tlinugh  ho  bought  in 
ignomnoo  of  tlit'ir  (>xijstoneo  (»)•  N(j\v  by  the  Conv.  Act, 
l.sHl,  8.  17  (x),  a  mortgagor  seeking  to  redeora  any  one 
mortgage  is  entitled  to  do  so,  witliout  paying  any  money  duo 
under  any  separate  mortgage  made  by  him,  or  by  any  person 
tlirough  whom  ho  chiinis  on  property  oilier  than  that  eom- 
jirised  in  the  mortgage  which  ho  seeks  to  redeem  ;  but  as  thia 
section  applies  only  where  the  mortgoges  or  one  of  them  are 
or  is  made  after  the  commencement  of  the  Act,  and  only  if 
and  so  far  as  a  contrary  intention  is  not  expressed  in  the 
mortgage  deedi?,  or  one  of  them,  the  purchaser  of  an  equity  of 
redemption,  in  a  case  where  the  Act  does  not  apply,  if  ho 
would  bo  safe  from  risk,  ought  to  pay  off  the  charges  on  the 
property  purchased,  and  take  a  clear  conveyance  of  the  legal 
and  equitable  estates  from  the  vendor  and  his  mortgogees ; 
and  then,  if  such  is  the  arrangement,  execute  fresh  securities 
to  the  latter  for  the  amount  which  is  to  remain  on  the 
property. 

Un<lcr  a  contract  for  the  purchase  from  a  mortgagor  of 
his  mortgaged  estate,  free  from  incumbrances,  tho  purchaser, 
with  tho  concurrence  of  the  mortgagee,  may  so  take  his 
conveyance  as  to  keep  tho  mortgage  on  foot ;  but  he  must 
procure  his  vendor  to  be  tlischarged  from  all  liability,  and 
pay  any  extra  expense  which  may  bo  occasioned  by  taking 
tho  conveyance  in  that  form  (//) . 


DiMn  tailing 
MBurancc. 


A  purchaser  from  a  tenant  in  tail,  may,  it  is  submitted, 
insist  upon  the  property  being  disentaileil  at  his  own  expense 
by  a  separate  deed;  and  may  reasonably  object  to  any 
imneccssary  exposure  of  his  title  in  a  public  ofBce. 


Sututory  Tlie  L.  C.  C.  Act,  1845,  and  the  earlier  railway  and  other 

raiiwiiv  similar  Acts,  contain  statutory  forms  of  conveyance  to  tho 

convcjrancoa.    ggyej-al  companies ;    tho  use  of  these  fonns,  in  preference  to 


"(m)  See  inf.  pp.  713,  948  ft  >rq. 
(x)  See  further,  as  to  effect  of  thia 
section,  inf.  p.  948. 


(y)  Cooper  v.  Carltrrifht,  (1860) 
John.  679;  eec  Elph.  Introd.  5th  ed. 
126—128. 
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the  ordinary  instruments  of  assurance,  is  not  obligatory  :  but     Chap.  XI. 


Sect.  1. 


inasmuch  as  an  extraordinary  efficacy  (r)  is  given  to  convey- 
ances made  according  to  tlie  statutory'  form,  or  an  mar  thereto 
as  the  circKtnsfanees  of  the  cane  trill  admits  it  seems  to  be 
desirable  to  frame  the  assurances  as  much  upon  the  model  of 
the  statutory  form  as  may  conveniently  bo :  in  one  case, 
where  the  deed  was  not  in  the  statutory  form,  it  was  held 
that  the  company  were  not  bound  to  register  it  under  the 
provisions  of  their  Act  (//). 

Upon  a  sale  in  many  lots  of  an  estate  subject  to  an  incum-  incumbmncca 
brance  which  is  to  be  paid  off  out  of  the  purchase-money,  uSIo'^got 
expense  may  bo  saved  by   taking  a  release  to  the   vendor,  ^"  ^  separate 
instead  of   making  the  incumbrancer  concur  in  the  several 
conveyances :  and  this,  when  the  parties  are  on  good  terms, 
is  usually  acceded  to ;  though  it  might  probably  be  resisted, 
either  by  a  purchaser,  or  by  the  incumbrancer. 

Where,  as  is  often  desirable,  a  subsisting  incumbrance  is  incnm- 
to  be  kept  on  foot  for  the  purchaser,  the  more  prudent  course  J'o™blfkcpt  on 

appears  to  bo  not  to  rely  on  a  mere  declaration  of  intention,  f*^tfor 

.  purchaser  8 

but  to  let  the  sum  itself,  and  also  the  term  of  years,  if  there  benefit, 
is  one  for  securing  it,  be  assigned  to  a  trustee  for  the  pur- 
chaser :  or  to  let  a  declaration  of  trust  be  executed  by  the 
incumbrancer  (i),  and  the  legal  owner  of  the  term.  But  this 
is  not  absolutely  necessary,  since  an  express  declaration  that 
•  the  incumbrancer  is  to  be  kept  on  foot  will,  of  itself,  prevent 
a  merger  (r). 


When  land  is  sold  subject  to  restrictive  covenants  as  to  \s^  to 

trir 
optjonu, 


user,  to  bo  created  de  novo  {(/),  it  is  desu-uble  to  except  from  ^^L-cyx 


(;}  Soo  L.  C.  C.  Act,  1845,  8.  81.  p.  783  ;  Cooto  on  Mortgages,  7th  ed. 

((i)  See   Jie    General   CemeUr\j    Co.,  p.  \\&\  ct  seq. 
(1866)   2  Jiir.  N.  S.  972;    25  L.  J.  (r)  /r///.r*ow  v.  .SVWm,  (1855)  21  Bcav. 

Q.  B.  342.  5,  13  ;    25  L.  J.  Cli.  41  :    A(i<tms  v. 

(A)  See  .Vrrf/<-t/ V.  J/or/wi,  (1844)  14  Angell,    (1877)    5    Ch.    D.    634,    at 

8i.  at  pp.  226,  229  ;  13  L.  J.  Ch.  442  ;  p.  640  ;  46  L.  J.  Ch.  352  ;   Thonif  v. 

W'(i«»v.  .Vyww,  (1849)  16Si.640;  but  Canu,    1895,    A.    C.    1 1  ;     04    L.    J. 

8ce  5.  C,  (1851)  1  D.  M.  A:  G.  240  ;  Ch.  1. 

21  L.  J.  Ch.  713.     Sec,  on  the  same  [if]  The  vendor  cannot  require  the 

subject,  Fisher  on  Mortgngcs,  6th  t<l.  prrperty  to  be  subjected  to  "cove- 


6Ji 


I'KLl'AUATIOX  Ul"  CUNVKYANCK. 


Char.  XI. 

S.'Ct.   1. 


ami  rr^^rm- 
menu. 


the  granting  port  of  Uio  oonvoyanoe  all  rights,  privilege*,  and 
ca«omont8,  tho  cnjo\Tucut  c)f  which  would  bo  inconsistent 
with,  or  a  breach  of,  tlio  subsequent  rostrictivo  covenants. 
And  in  sucli  a  case,  as  also  when  rights,  privileges,  or  ease- 
ments are  under  tho  ogreement  to  bo  made  tho  subject  of 
express  reservation  or  exception,  it  is  desirable  to  state  in  the 
dcx,'laratiou  of  uses  that  tho  property  shall  remain  to  such 
uses  as  shall  give  full  effect  to  tho  subsequently  contained 
exceptions  and  reservations,  and  (subject  thereto)  to  the  uses 
subsequently  dechired  (<).  An  actual  re-grant  is  sometimes 
resorted  to  ;  but  this  may  give  rise  to  difTuulty,  or  at  any  rato 
additional  expense,  if  tho  estate  is  to  bo  conveyed  to  uses  in 
eettlement. 

s-pArato  It  is  generally  inexpedient,  and,  eventually,  false  economy, 

t^^tJ         to  comprise  several  distinct  estates  or  matters  in  a  single 

iMttcm,  4r.      ^g^ 


Act  for 
mertfT  of 
itati.xHctl 
terms. 


As  a  general  rule,  tho  assignment  of  satisfied  terms  is 
rendered  imnecessary  or  impracticable  by  the  Satisfied  Terms 
Act,  1845  :  tho  Act,  however,  does  not  appear  to  extend  to 
copyholds,  customary  freeholds  (./"),  or  leaseholds  {g) ;  and  it 
seems  doubtful  whothor  cither  tho  1st  or  2nd  section  extends 
to  any  hereditaments  other  than  "land"  technically  so 
called  (A).  But  a  purchaser  is  entitled  to  have  an  outstand- 
ing imsatisfied  term  assigned  or  surrendered,  even  where  by 
a  decree  of  the  Court  provision  has  been  made  for  satisf^'ing 
it  (.). 

2)«  V.  Pricf.        "WTiere,  before  tho  passing  of  tho  Act,  A.,  who,  though  not 
in  fact,  yet  believed  himself  to  be,  tho  o\Mier  of  a  freehold 


DactA,  coDditioQS,  and  restrictioDK," 
which  do  not  appear  upon  the  ab- 
stract ;  Jit  itonckton  and  Gilzfan, 
(1884)  27  Cl«.  D.  655  ;  54  L.  J.  Cli. 
257 ;  nor  to  obligations  which,  though 
thty  do  appear  on  the  abstract,  were 
not  noticed  in  the  particulars  or  con- 
ditions ;  IlnrJman  v.  Child,  (1885)  28 
Ch.  D.  712  ;  54  L.  J.  Ch.  696;  Re 
Jl'allii  and  Barnard,  1899,  2  Ch.  615; 


68  L.  J.  Ch.  753. 

{*■)  See  Conv.  Act,  1881,  s.  62. 

(/)  See  Dav.  Cone.  Prec.  30. 

{(f)  That  is,  where  a  term  is  created 
by  sub-demise :  consider  sect.  3  of 
Act. 

{h)  Dav.  Cone.  Tree.  30. 

(i)  Stronge  v.  JSaickrt,  (1866)  2  JuT. 
N.  8.  388. 
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estate,  mortgaged  it  to  B.,  and  au  old  term  for  years  was  at     Chap  XI. 

the  same  time  assigned  to  a  trustee,  in  trust  for  B,  and  to  

attend  the  inheritance,  it  was  lield  that  tliis  term  could  not, 
after  1845,  ho  used  in  ejectment  on  hthalf  of  a  person 
claiming  the  estate  hy  a  title  pnramotint  to  that  of  A.  ; 
though  it  might,  if  requisite,  have  been  used  as  a  defence  Ly 
a  party  claiming  uudt-r  B.  (/.•). 

And  it  Peems  prohiihle  that  a  satisfied  tei-ra,  whi.h  retains  rrot-.tion  of 
a  quaai  existence  under  the  .Statute,  does  nut  hy  any  means  tcnn  uudcr 
universally  afford  to  a  purchaser  the  same  protection  whicli  it 
would  have  afforded  to  him  under  the  old  practice.  If  he  is 
in  actual  possession  of  the  property,  it  may  enable  him  to 
resist  the  attack  of  an  adversary  ;  but,  if  he  is  dispossessed, 
it  apparently  gives  him  no  facility  for  recovering  possession. 

It  may  now  be  considered  settled  that  a  term  does   not  Boev.Jonf*. 
become  satisfied,  witliin  the  meaning  of  the  Act,  unless  the 
beneficial  interest  in  the  whole  charge,  secui-ed  by  the  term, 
and  the  beneficial  interest  in  the  whole  estate,  are  united  and 
merged  in  one  person  (/). 

Upon  a  sale  of  copyholds,  it  has  been  a  frequent  practice,  ^^j*"^"™" 
with  a  view  to  saving  or  postponing  payment  of  the  fine  on  hulda  to  u^. 
alienation,  and  the  expenses  of  admission  {m),  to  take  the 
surrender  to  the  use  of  the  purchaser's  appointment,  and  in 
default  of  appointment,  to  the  use  of  himself  in  fee  :  but 
"this,  as  it  leaves  the  vendor  liable  as  tenant,  ought  to  bo 
resisted  by  him  if  the  incidents  of  tenancy  are  onerous. 
And  it  has  been  held  that  the  lord  of  a  manor  need 
not,  in  the  absence  of  special  custom,  accept  a  surrender  so 

{k)  Doe  V.  Pnee,  (1S47)   IG  M.  k  further,  CoUnll  v.  Uughti,  (1855)  15 

W.  C03;  IG  L.J.  Ex.  lo9;  ana  seo  C.    B.   532  ;    24    L.  J.   C.  T.    107; 

Doe  V.  JlouUdaU,  (1847)  IG  M.  k  W.  J'hmt  v.    T.ii/loi;   (ISCl)   7   U.  &  N. 

689  ;    16  L.  J.  Ex.    1C9  ;    Fircr  v.  211  ;    31    L.  J.  Ex.  289;    Shaw  v. 

Ersse,  (IS.-iS)  4  D.  M.  &  O.  495;  23  Johnson,  (1861)  1  Dr.  &  S.  412;    30 

L.  J.  Ch.  338.  L.  J.  Ch.  646 ;    aud  Carbon,  K.  P. 

(/)  Audrrton  v.  Fignet,  (1872;  8  Ch.  Stut«.  523. 
180,  189;  42  L.  J.  Ch.  310;  npi.rov- 

ing   Dot  V.  Jones,   (1849)    13  Q.   B.  ("')  -R«  ▼•  Oundlf,  (1834)    1   A.  & 

774  ;    18  L.  J.  Q.  B.  200  ;    and  sec  E.  283 ;  3  L.  J.  N.  S.  K.  B.  117. 
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Chap.  XI. 
8wt.  1. 


Forf«>ituro  of 
tcpjholda. 


framod  (n)  ;  though  if  ho  accept,  ho  must  Bubsoquently  aot 
upon  it  [o) ;  and  a  cop^-holdor  has  universally  the  rij,'lit  to 
surrender  to  the  use  of  his  will  (p)  ;  and  niny,  therefore,  now 
that  a  surrender  to  tho  uso  of  a  will  is  unnecessary,  devifle 
his  copyhold  hereditaments  so  as  to  croato  a  valid  power  of 
appointment. 

Any  act  or  dealing  hy  a  copyholder  relating  to  his  estate 
whiih  is  incompatible  with  the  copyhold  interest  will  operate 
as  a  forfeiture,  e.f/.,  an  attempt  to  alienate,  and  thereby 
create  a  common  law  interest  by  a  feoffment  with  livery  (</). 


Section  2. 

Who  to  bo 
particfl. 


Whether  first 
purchaser 
should  bo 
party  to 
conveyance 
direct  to  sub- 
porchaaer. 


(2.)   The  parties. 

All  persons  whoso  concurrence  is  necessary  in  order  to  give 
to  the  purchasor  the  full  benefit  of  tho  contract,  must,  of 
course,  bo  parties  to  and  execute  the  conveyance :  and  it  is 
often  desiiable  that  persons  from  whom  notliing  moves  by 
the  deed  should  be  parties  to  it,  for  the  j)urposo  of  affecting 
them  with  notice  of  its  contents,  and  preserving  indisputable 
evidence  of  the  fact  of  notice. 

In  the  case  of  a  ro-salo  before  completion,  where  the  con- 
veyance is  made  direct  to  the  sub-purchaser  (B.)  and  there 
is  no  increase  of  price,  it  seems  to  be  better  not  to  mnko  the 
original  purclia.ser  (A.)  a  party  to  the  conveyance,  but  to  let 
him  sign  a  memorandum  authorising  the  vendors  to  convey 
to  B.  in  substitution  for  liimself  :  a  duplicate  of  such  memo- 
randum should  bo  given  to  B.  Tho  practical  objection  to 
making  A.  a  party  seems  to  bo  this,  r/s.,  that  if  ho  has 
in  any  way  dealt  with  or  incumbered  his  interest  under  the 
agreement,  and  the  fact,  though  unknown  to  B.,  were  to 
come  to  the  knowledge  of  any  future  purchaser  or  mortgagee 


(w)  FUuk  T.  Loicniiig  Collrye,  (1853) 
13  C.  B.  945;  22  L.  J.  C.  P.  229  ;  soo 
Glat*  y.  Ruhardson,  (1852)  2  D.  M.  & 
O.  658  ;  Rrg.  v.  Garland,  (1870)  L.  R. 
5  Q.  B.  269;  39  L.  J.  Q.  B.  86; 
Garland  v.  Mrad,  (1871^  L.  R.  6 
Q.  B.  441  ;  40  L.J.  Q.  B.  179. 


(o)  Eddlfnton    v.    Collitu,   (1863)    3 
D.  M.  i  O.  1  ;  22  L.  J.  Ch.  480. 

(  }>)  Flack  V.  Downing  ColUge,  (1853) 
13  C.  B.  945. 


{q)  See  Scriven,    7th   ed. 
et  seq. 
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(C),  there  would  bo  a  difficulty  in  making  out  a  marketable     Cliap.  XI. 

Sc"«'t   ''. 

title;   for  tliough  13.,  taking  the  legal  estate  without  notice  -^ — 


of  such  dealing  or  incumbmnce,  woidd  acquire  an  indefea- 
sible title,  which  lie  could  transmit  to  C.  though  affected 
with  notice,  j'ct  it  might  be  impossible  to  adduce  evidence 
which  would  be  sati>factory  to  C,  of  the  fact  of  the  want  of 
notice  on  the  part  of  13.  (/•). 

Asa  general  rule  a  purchaser  can  insist  upon  a  conveyance  Pun-liascr can 
either  to  himself  or  his  nominee,  but  this,  of  course,  does  not  iu^int  ou'con- 
applj'  where  the  nominee  declines  to  accept  the  nomination  Jii^  ^^'uiincc 
or  is  imder  disability,  or  where  such  a  conveyance  would 
render  the  vendors  liable  to  the  risk  of  an  action  for  breach 
of   trust,   c.f/.,   where   the   vendors   were   trustees   and    the 
nominee,  a   sub-purchaser,  was   one   of  their  number  and 
refused  to  complete  («). 

Where  it  is  a  term  of  the  contract  that  certain  specified  Stipulation 
persons  shall  concur,  the  vendor  cannot  decline  to  procure  sary  partiirs 
their  concurrence  on  the  ground  that  they  are  in  fact  un-  ^  buidiug"'^' 
necessary  parties  (/). 

The  vendor  will  be  compelled,  even  in  the  absence  of  Von.!,  t  must, 
express  stipulation,  to  procure  the  concurrence  of  necessary  Mipulation, 
parties   who   are  bound  to  convey  at  his  request  (m),  cjj.,  l^^^^^f' 
trustees  of  the  legal  estate ;  and  in  one  case  a  purchaser  of  nei-ojvsary 

.  jvirtiiT. 

-copyholds,  who  had  acquired  tlic  whole  legal  and  beneficial 
interest,  was  nevertheless  held  entitled,  in  a  suit  against  his 
vendor,  to  require  the  concurrence  of  mere  nominal  trustees 
who  had  never  boon  admitted  under  a  vohmtiuy  covenant 
to  sm-render  {x).  Of  coui-se,  a  vesting  order  would  be  equi- 
valent to  a  conveyance.  A  direction  in  a  decree  for  specifio 
performance   that   the   vendor   shall   convey   has  the   same 

(.)  Frfcr  V.  Jfeue,  (1853)  4  D.  M.  (m)  See  Jfotcfl  v,  Grorpr,  (1S15)   1 

&  G.  49.') ;  23  L.  J.  Ch.  338.  Mud.  11  ;   Cosdffan  v.  UattUr,  (1804) 

(*)  DfltcM   V.    Gray,    1902,    2    Ch.  2  Sch.  A:  L.  nt  pp.  160,  1G6. 

606  ;  71  L.  J.  Ch.  808.  (x)  sudes.  U, tiler,  (1S60,  28  Beav. 

(<)  Benson  v.  Lamb,  (1846)  9  Bcav.  466.     But  no  cost*  were  given  ;    *f<d 

602 ;  15  L.  J.  Ch.  218.  qiMer*. 


533 


liiWAlJAllUN  OF  CoNVr.VANCi:. 


c  K.i'.  xr.     effect  OB  a  dirtHtiou  that  tlio  vendor  ''and  all  other  necessary 

N»A   t         ' 

-J — -1 —   juirties"  bhuU  convoy  (y). 


8.i  Upon  a  sale  by  a  mortgagee  under  a  valid  power  of  sale 

pii^.fi.f  iwiii.,  ^^"b'  t'XtTciscd,  the  purchnscr  cannot  require  the  concurrence 

mortK'a-fwr  •  j,f   jj^p   mortgagor  (r) ;   though  by  the  mortgage  deed  the 

not  uocv^arj.  latter  agreed  to  join  in  any  sale,  if  required  (a). 


Hurtfpiffor 
•rllinfT  trvo 
from  iiicum- 
branopA  muiit 
procure  cun- 
currenc*  o£ 
murtgvgec. 


Bankrupt, 
vhrn  to  be  a 
party  under 
the  Act  of 
1SS3. 


A  mortgagor,  selling  as  an  uuiniumbered  owner,  must,  of 
course,  i»rocuro  the  concurrence  of  his  mortgagee  (b) :  bo,  a 
tenant  in  tail  in  renuiinder  will  bo  decreed  to  convey  a  base 
fee,  and  to  covenant  to  bar  the  remainders  over  ui>on 
becoming  tenant  in  toil  in  possession  (r). 

Under  the  Bkcy.  Act,  18S3  (</),  the  bankrupt  is  to  execute 
all  such  conveyances,  deeds  and  instnmients,  and  generally  to 
do  all  such  acts  and  things  in  relation  to  his  property,  and 
the  distribution  of  the  proceeds  among  his  creditors,  as  may 
reasonably  be  required  by  the  trustee,  or  may  be  prescribed 
by  rules  of  Court,  or  be  directed  by  special  order  of  the  Court 
upon  the  application  of  the  trustee  or  any  creditor.  Tho 
joinder  of  the  bankrupt  in  the  convej'ance  may,  in  most  cases, 
be  safely  dispensed  with  ;  his  covenants  for  title  are  ob>iously 
of  little  value,  ami  the  trustee,  in  whom  the  bankrupt's  estate 
is  vested,  can  make  a  good  title  to  it  '\\-ithout  his  concur- 
rence (<•). 

Dowreat,  As  rcspects  dower,  in  cases  falling  under  the  new  law,  tho 

P^y_  concurrence  of  the  wife  is,  of  course,  imnecessary ;  tho  convey- 


(y)  MintoH  v.  Kincood,  (1868)  3  Ch. 
6U. 

(r)  Clay  V.  Sharpf,  (1802)  Sug. 
396  ;  AIUh  t.  Marfiti,  (1841)  5  Jur. 
239. 

(a)  CordtT  v.  Morgan,  (1811)  18 
Ve«.  344. 

(*)  Sco  lie  jniUtl  and  Aryeiiii, 
(188tf;  CO  L.  T.  73.5.  As  to  tho 
power  of  tho  legal  personal  rcpre- 
Bentative  of  a  mortgagee  to  convey 
the  mortgaged  estate,  uee  Cout.  Act, 


1881,  B.  30,  which  rcpcult-d  V.  & 
P.  Act,  1874,  8.  4  ;  and  hoo  mp. 
p.  297. 

(<•)  Lord  Boltngbrokc' I  case,  1  Sch. 
&  L.  19,  n. 

(rf)  S.  24  (2). 

{r)  S.  56.  On  the  subject  gcncrallj, 
wy  Robson  on  Bkcy.  7th  cd.  624,  625 ; 
WillianiH  on  Bkcy.  8th  cd.  pp.  282, 
283;  and  Youny  v.  Tregcar,  (1873)  21 
W.  R.  215. 
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ance  by  the  husband  alone  being  a  sufficient  bar.     In  OBsee     CLap-  ^^^ 
falling  under  the  old  law,  it  has  been  held  that  the  purcliaser 


,      Aiwi'.'uiuciit 

could  not  insist  on  the  wife's  eoucurrence  if  he  could  obtain  of  t.-nn, 

«        ,         ,   ,  ,  .I  •         1      i      whttJiiTpur- 

an  assignment  of  a  legal  term  for  years  created  previously  to  t-i^a^^.r  muet 
the  right  of  dower  attaching  upon  the  estate,  and  of  sufficient  [^^  °°  "  * 
duration  (/)  ;    inasmuch  as,  if  the  wife  proceeded  for  her 
dower  at  Law,  she  could  recover  it  only  with  a  cenficf  exccutio 
during  the  term,  and  Eipiity  would  not  remove  the  bar  (5^). 
A  purchaser,  it  seems,  can  require  the  vendor  to  ascertain,  if 
practicable,  wh«'ther  or  no  a  liability  to  dower  exists ;  and  is 
not  bound  to  be  satisfied  with  a  reply  that  if  such  liability 
does  exist  ho  may  protect  himself  by  means  of  a  term(/f). 
An  old  term  for  years  which  upon  a  purchase  prior  to  184G 
(when  the  Satisfied  Terms  Act,  1840,  rendering  the  assignment 
of  satisfied  terms  unuccessiuy,  came  into  operation),  was  duly 
assigned  to  a  trustee  for  the  purchaser,  was  held  a  sufficient 
protection  to  a  sub-purchaser,  purchasing  after  1845,  against 
the  dower  of  the  wife  of  the  original  vendor  (/)  :  but  such  a 
term,  it  is   conceived,  would   bo  no  protection  to  the  sub- 
purchaser against  any  claim  to  dower  by  the  vrdQ  of  such 
first  pui'chaser,  supposing  him  to  have  been  seised  in  fee 
before  1840.     "Where  a  legal  jointure  under  the  27  lien.  8, 
c.  10,  is  relied  on  in  bar  of  dower, .the  vendor  must  produce  a 
satisfactory  title  to  the  jointure  land  (A)  :  but  where  the  pur- 
chaser has  agreed  to  rely  upon  the  equitable  bar  created  by 
an  equitable  jointure,  it  need  only  be  shown  that  the  luisband 
or   other   contracting   party  has  performed  that   whicli  the 
intended  wife   (being  an  adult)  agreed  to  accept  in  Heu  of 
dower  (/). 

Where  a  wife,  married  before  the  Dower  Act,  1833,  joined,  Effect  of 
for  the  purpose  of  releasing  her  right  to  dower,  with  her  risfht  to 

dower. 

(/)   Sug.   14th  ed.    GJ3;    M^,k   v.  (h)  Majur\.Ward,(\%\%)\23\uA:o. 

Smith,   (lb2'2)  Jac.   4'JO  ;    Jfaumirell  (i)  Bats  y.  JfelUted,  (ISiS)  12  Jar. 

V.  Jy.,  (180-J)  7  Vc9.  &G7  ;  (ISOo)  10  347. 

Veu.  240.  (^)  See,  however,  liadcltfft  v.  War- 

{g)  The  reason  does  not    appear  ringtun,  (1806)  12  Vt«.  326. 

satisfactory;  aeo  note,  1  Jarm.  Ci)nv.  (1)  See  Dyke  v.  liendalt,  (1862)   2 

3rd  ed.  508.  D.  M.  &  G.  209  :  21  L.  J.  Ch.  905. 
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t^ap.  XI. 
Sect. -J. 


Y.xtent  of 


ConCUTTCDCO 

of  dower 
truDtec. 


husband  in  niortf^aginp;  his  froeliold  estate,  and  tho  equity  of 
riKlomption  was  reserved  to  liini,  it  was  held  that  hi.T  right  to 
dower  was  extinguislied  {in). 

Tlio  liahility  to  dower  has  lioon  hold  a  fit  suhjoct  for  com- 
pensation, where  a  wife,  entitled  to  dower,  refused  to  concur 
in  her  liushand's  conveyance,  and  tho  purchaser  was  willing 
to  take  the  estate  («) :  hut  a  purchaser,  it  is  conceived, 
would  not  1)0  compelled  to  accept  compensation;  the  claim 
of  the  widow  being  not  to  a  mere  money  payment,  but 
extending,  if  she  so  elects,  to  the  actual  possession  of  so  much 
of  tho  land  as  may  he  set  out  in  satisfaction  of  her  dower. 
Iler  claim,  too,  in  the  cnso  of  sales  by  her  hupband  without 
her  concurrence,  is  a  separate  claim  against  each  distinct  pur- 
chaser, and  extends  to  buildings  or  other  improvements  :  and 
in  the  case  of  house  property,  the  widow  of  a  copyholder  has, 
by  special  custom,  been  held  entitled  as  against  a  purchaser 
to  a  separate  third  of  each  tenement  (o). 

"^Micn  the  property  stands  limited  to  tho  common  uses  to 
bar  dower  in  favour  of  tho  vendor,  ho  should  either  exorcise 
his  power  of  appointment,  or  tho  dower  trustee  should  con- 
cur in  the  conveyance.  The  omission  to  procure  his  con- 
currence (tho  ai>poiiitment  being  omitted  for  tho  sake  of 
conciseness)  is,  however,  not  very  infrequent  in  practice,  and 


(m)  DatrsoH  v.  Bank  of  Whilehavm, 
(1877)  6  Ch.  D.  218  ;  46  L.  J.  Ch. 
884  ;  but  cf.  M<fk  v.  Chamberlain, 
(1881)  8  Q.  B.  D.  31  ;  51  L.  J. 
Q.  B.  69,  whore  the  wife  joined  after 
her  husbainl'i*  death  with  his  heir- 
at-law  in  making  the  mortgage. 

(m)  W\hon  V.  U'llliamji,  (1H.')7)  3 
Jur.  N.  S.  810;  but  cf.  Jiainhridge 
V.  Ktnnaxrd,  (1863)  32  B.av.  346, 
where  the  property  formed  part  of  a 
large  c-!«tato  Hubj«t  to  a  cliargf  for 
p«^irtioii.o,  and  the  purchaser  claiming 
upecific  performance  wa*  h<  Id  not  to 
be  entitled  cither  to  indemnity  or 
compensation.  See  also  and  cf.  the 
asalogoas    caee  of    Barkrr  t.    Cox, 


(187C)  4  Ch.  D.  1C4  ;  46  L.  J.  Ch. 
62,  where  a  vendor  agreed  to  sell  an 
estate  which  was  hc-ttlcd  to  such  uses 
as  he  and  his  wife  should  jointly 
appoint,  and  in  default  of  api>oint- 
ment  to  trustees  during  the  wife' 8 
life  for  her  separate  use,  with  re- 
mainder to  the  vendor  in  fee  ;  and 
on  tho  wife  refuning  to  concur, 
Rpo<ific  performance  was  decreed 
with  rompenMation  in  respect  of  tho 
wife's  life  interest.  And  see /?r«rfr 
T.  Jlroadtcood,  (1882)  22  Ch.  D.  per 
Fry.  J.,  at  p.  107  ;  52  L.  J.  Ch.  136. 
(o)  Dof  T.  GwinntU,  (1841)  1  Q.  B. 
682;  see  Thompton  v.  Burra,  (1873) 
16  Eq.  692;  42  L.  J.  Ch.  827. 
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sometimes  gives  rise  to  a  vexatious  requisition  on  the  part  of     Chap^-  ^I. 

a  sub-purcliasor  to  get  in  the  outstanding  fraction  of  a  legal  

estate.  AVhere  the  limitations  to  bar  J«t\vcr  are  preceded  by 
the  usual  power  of  appointment,  the  operative  words  "  grant 
and  convey"  would  probably  bo  held  to  bo  a  suHieient 
exercise  of  the  power;  and  in  one  case,  whore  there  was 
no  prior  power  of  appointment,  and  the  purchaser  insisted  on 
the  dower  trustee  joining  in  the  conveyance,  the  Court  held 
that  the  objection,  though  frivolous,  was  well  founded,  but 
gave  no  costs  to  cither  party;  and  on  appeal  this  decision 
was  affirmed  ( p) . 

The  attempted  enforcement  of  the  legal  right  of  the  wife  "\Vife  of 
^  It.  tru.*.Ue  or 

of  a  trustee  or  mortgagee  in  fee  to  dower  would  be  at  once  mortfrapee 

restrained   in   Equity  (y),   and  is  therefore   never   made   a  "^'eon^lJi. 

ground  for  her  concun-ing  in  the  conveyance. 

A  wife  is  dowablo  out  of  mines  opened  at  her  husband's  Dower  out  of 

*-  tniucml.'*  and 

death  ;  but  not  out  of  unopened  mines  (r),  nor  out  of  an  estate  estates  pur 

autre  n>. 

pur  autre  vie  (s). 

The  Dower  Act  extends  to  gavelkind  lands  (0  ;  but  not  to  D'^wcr  Act, 
copyholds  or  customary  freeholds  [u)  ;  so  that  on  a  side  of  cxtouJ/«  to. 
copyholds,  or  customary  freeholds,  held  of  a  manor  in  which 
tlie  custom  is  that  the  widow  shall  claim  her  froebendi  of  all 
lands  of  which  her  husband  was  seised  during  the  coverture, 
the  wife  must  concur.  Even  where  such  a  custom  exists,  it 
IS  conceived  that  the  wife's  inchoate  or  potential  claim  is 
destroyed  by  an  enfranchisement  by  the  husband,  even 
though  effected  without  her  concurrence  ;  but  in  such  a  case 

(p)  Collard  v.  Ro€,  (1859)  4  D.  &  (*)  See  Dower  Act,  1833,  a.  2 :  Rr 

J.  626  ;  28  L.  J.  Ch.  560.  MtchtU,  18y2,  2  Ch.  87 :  Gl  L.  J.  Ch. 

{q)  Xorl  v.   Jnon,    (1078)  Freem.  326;  and  ct  Lciiwn  v.  Mark,  {\S09)  I 

43  ;  Uititon  v.  H.,  (17.').'))  2  Vos.  sou.  Ir.  R.  416. 

634  ;  Lloyd  v.  X.,  (1843)  4  D.  &  War.  ^^^  ^^^^j^^  ^   Bonham,  (18C1)  2  J.  & 

364,  370.  jl    lyj  .   3;^  L   J.  Cb.  239. 

(r)  Stoughton    v.    Uigh,    (1808)    1 
Taun.  402;   Dickin  v.  JIamer,  (18G0)  («)  FowdrfUx.  Jonrs,  (1854)  2  Sm. 

I   Dr.  &  S.  284  ;    29  L.  J.  a».  778.  &  G.  407  ;  24  L.  J.  Ch.  123  :  Smith 

And  sec  under  Scotch  Law,  Campbell  v.  Adams,  (1854)  5  D.  M.  &  O.  712  ; 

y.  fi'ardUnc,  (1883)  8  A.  G.  641.  '1\  L.  J.  Ch.  258. 
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n.«p.  XI 


Effect  of 
dirorcr. 


Widow'n 
ritfJi'*  under 
IntmtAtnt 
?!iitatrfl  Art, 
1S90. 


An  to  tTio 

c-'Ucurrence 
in  caM«  of 
•r  pa  rate 
esUt«; 


tho  safer  ]irft» tico  i.s  to  roquiro  lior  concurronoe.     But  &8  a 
-  gciuTul  rule  tlie  custom  is  that  tho  widow's  right  to  freebench 
shall  not  attach  till  tho  huBband's  death  {jr). 

A  decroo  for  dissolution  of  marriage  under  tho  Matrimonial 
Causes  Act,  IS-OT,  bars  a  riglit  to  dower,  even  though  tho 
dissolution  is  decreed  at  tho  instance  of  tho  wife  against 
a  guilt  J  husband  (//). 

Under  the  Intestates  Estates  Act,  I'^OO,  tlio  real  and 
personal  estates  of  every  man  who  dies  intestate  after  tho 
Ist  Sept.,  1890,  leaving  a  widow  but  no  issue,  in  cases 
where  the  value  of  such  estates  does  not  exceed  £500,  devolves 
on  the  widow  absolutely  (z)  ;  and  if  the  net  value  exceeds 
£500,  slie  has  a  charge  for  that  sum  on  the  whole  estate  with 
interest  from  tho  date  of  tho  death  of  tho  intestate  at  4  per 
cent,  {n),  and  such  charge  is  to  be  borne  in  proportion  to  tho 
values  of  the  real  and  personal  estate  respectively  (h) ;  and  tho 
Act  is  not  to  prejudice  any  rights  she  otherwise  would  havo 
in  the  estates  remaining  after  payment  of  the  sum  (c).  The 
Act  has  no  ap})lication  in  case  of  a  partial  intestacy  {d). 
Tho  witlow's  rights  under  tho  Act  may  be  barred  by  a 
settlement  (c). 

It  may  sometimes  bo  desirable  to  obtain  tlie  concurrence  of 
a  husband  in  the  conveyance  of  his  wife's  separate  estate,  in 
order  that  no  question  may  be  afterwards  raised  by  him  as 
to  whether  his  marital  rights  havo  been  effectually  excluded  ; 
but,  as  a  general  rule,  tho  husband  is  not  a  nooessarj'  party 
to  the  deed,  and  his  concurrence  may  be  safely  dispensed 


(x)  See  WatkinB  on  Copyhold,  73. 
Whr-rc  the  land  ha«  been  enfranchised 
before  marriaffe,  it  cea«e«  to  be  mib- 
ject  to  all  curtomnrj  rig'ht*  and 
incidentn,  and  bcromes  Bubjpot  to 
the  law  rrlating  to  land  held  in  frco 
and  common  nocage.  Sec  Copyhold 
Act,  1852,  8.  34  ;  Copyhold  Act, 
189*,  8.  21  (1).  Tho  Bection  docs 
not  affect  ctutom  of  gavelkind  in 
Kent. 


{;/)  Frampton  v.  SUphen*,  (1882)  21 
Ch.  D.  164  ;  51  L.  J.  Ch,  662. 
(r)  S.  1. 

(a)  S.  2. 

(b)  S.  3. 

(r)  S.  4.  Including  dower;  Bee 
lie  Charriere,  1896,  1  Ch.  912;  66 
L.  J.  Ch.  460. 

(</)  lie  Ttcigg,  1892,  1  Cli.  579;  61 
L.  J.  Ch.  444. 

{e)  Jif  Uogan,  (1901)  1  Ir.  E.  1^. 
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with :  and  the  same  rule  ai)plies  where  a  married  woman  is     Cljap.  XI. 

•  1        \  'e     \  Sect.  2. 

conveying  as  donee  of  a  power  exercisable  by  her  as  if  she  

were  a  /cmc  /ioh\  or  under  the  statutory  provisions  of  the 
S.  L.  Acts  (/),  or  is  giving  her  separato  consent  to  the 
exercise  of  a  power.  Under  tlie  M.  W.  V.  Act,  lss2, 
the  husband's  concurrence  is  unnecessary  in  all  cases  wliero 
the  Avif.>  has  either  been  married  since  1882  {{i),  or  though 
married  prior  th.  ivto,  has  subsequently  to  that  date  acquire<l 
the  property  with  which  she  is  dealing  (//). 

By  8.  16  of  the  Trustee  Act,  1893  (re-enacting  s.  C  of  the  or  where  Li* 

*'•  wjfe  ii»  a  bare 

V.  &  r.  Act,  1874),  where  a  married  woman  conveys  or  triwtco. 
smTcndors  any  freehold  or  copyhold  hereditament  which  is 
vested  in  her  as  a  bare  trustee,  the  concurrence  of  her  husband 
may  also  be  dispensed  with.  Neither  of  these  Acts  define 
what  is  meant  by  "a  bare  tnistee."  The  interpretation 
suggested  in  a  former  edition  of  this  work — viz.,  "  a  trustee 
to  whose  office  no  duties  were  originally  attached,  or  who, 
though  such  duties  were  originally  attached  to  his  olfic-e, 
would,  on  the  requisition  of  his  ccxtids  que  trust,  be  com- 
pellable in  Equity  to  convey  the  estate  to  them  or  by  their 
direction,  and  has  been  requested  by  them  so  to  convey  it," — 
was  adopted  by  Yice-Chancellor  Hall  (/), — with  the  modi- 
fication that  the  request  to  cdnvey  was  no  necessary 
ingredient  to  the  constitution  of  a  bare  trustee, — and  was 
subsequently  criticised  by  Jessel,  M.  R.  (A),  who  expressed  his 
decided  opinion  that  no  one  with  a  beneficial  interest  could 
come  within  the  term,  however  small  his  duties  might  be ; 
but  where  two  married  women,  who  were  trustees  for  sale, 
and  at  the  same  time  beneficially  interested  in  the  proceeds, 
were  selling  imdcr  a  judgment  in  an  action  for  the  ad- 
ministration of  their  testator's  estate,  they  were  held  by 
Bacon,   Y.-C.  (/),   to  be  bare   trustees,  having  no  duty  to 

(/)  S.   L.    Act.    18S2,  8.    Gl  ;    bco  (i,   rhristif   v.    Oiington,    (1875)    1 

notes  thereon  in   "WoLst.  Conv.  and  Ch.  D.  279. 

8.  L.  Acta.  (^)    Morgan     v.     Sicanua      Urban 

•  Anlhoritg,\\S-9)  9  Ch.  D.  682. 

w')  ^-  ^'  (0  Jie' lioctrra,   (1885)   29  Ch.   D. 

{h)  S.  6;  inf.  p.  COO.  693;  64  L.  J.  Ch.  1121. 
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S«-t.  i. 


C«>n»itni<tiiin 
cftho  M.  W. 
r.  Art,  a«  to 
marni>rl 
women 
truiitct«. 


porform  except  to  obey  the  onlor  of  the  Court.  It  seems 
tlmt  tnisttt'S  without  nny  benoficiul  interest,  but  who  havo 
active  duties  to  perform,  are  not  bare  tnistees  (//j).  A  mort- 
pngeo  on  payment  off  of  tlio  mortgage  debt  is  a  bare 
trustee  («).' 

Tliougli  formerly  doubted,  it  has  now  been  decided  that 
ft  married  woman  cannot,  without  lier  husband's  concurrenoe 
and  an  acknowledged  deed,  convey  the  legal  estate  in  real 
estate  of  which  she  i.'',  either  jointly  with  others  or  solely, 
seised  in  trust  (o]  ;  but  where  she  is  a  mortgagee  for  her  own 
money  she  can  (/>)  ;  and  also,  it  is  conceived,  where  she  holds 
the  mortgage  security  on  trust  (q). 


D«imption  of 
psrtics. 


It  was  formerly  a  common  practice  to  insert  in  the  descrip- 
tion of  the  parties  a  short  statement  of  the  capacities  in 
which  they  concurred  in  the  deed,  and  may  still  be  desirable 
in  cases  where  the  same  person  concurs  in  different  capacities, 
an<l  the  nature  of  his  several  interests  is  not  suflBciently 
disclosed  in  other  parts  of  the  deed  (;).  Wlicro  a  deed  is  to 
be  executed  under  a  power  of  attorney,  the  principal,  and  not 
the  attorney,  is  named  as  a  party. 


copyholds. 


Admittanoc  of  "Wliero  trustees  purchase  copyholds  hold  of  a  manor,  in 
purrhaMof  which  the  fines  arc  arbitrary,  it  is  not  imcommon  to  let 
only  one  trustee  be  admitted,  so  as  to  save  the  increased 
fine  which  would  be  payable  upon  a  joint  admittance. 
Trustees,  however,  can  scarcely  be  advised  to  consent  to 
tliis,  except  under  a  sufficient  indemnity  or  the  order  of  the 


{m)  Re  Cuuningham  and  Fraylitij, 
1891,  -2  Ch.  567 ;  60  L.  J.  Ch.  /)91. 
(«)  Re  Ilou-gate  and  Oihom,  1902, 

1  Ch.  451  ;  71  L.  J.  Ch.  279;  and 
see,  aa  to  moaning  of  wordn  "  luiro 
tnwtcr,"  OoodcTe'a  R.  V.  4th  t-d. 
p   293,  n.  (0. 

(o)  Rf  Harknr*»  atui  Allfopp,  1896, 

2  Ch.  a.'ia  ;  65  L.  J.  Ch.  "20  ;  and 
Bce  M.  W.  P.  Act.  1882,  a.  18,  and 
notes  thereto  in   Wolat.  Conv.  and 


M.  L.  Acts. 

ip)  Re  Rrookr  and  Fremlin,   J898, 

1  Ch.  647;  67  L.  J.  Ch.  272;  R« 
n't*t  and  Hardy,  1904,  1  Ch.  145  ; 
73  L.  J.  Ch.  91. 

{q)  See  T.  Act.  1893, «.  16,andnot«« 

thereon  in  Wolst.  Conv.  and  S.  L.  Acta. 

(r)  See  Faimitrt  v.  On-pntfer,  (1831) 

2  Dow.  &  C.  232 ;  Sug.  H.  L.  76  ; 
Citrter  t.  C,  (1857)  3  K.  k  J.  at 
p.  634  ;  27  L.  J.  Ch.  74. 
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ossurunccs. 


Court,  as  in  the  event  of  the  early  death  of  the  admitted     Chap.  XI. 

•;  .  ,  Sect.  2, 

trustee,  the  result  may  ho  a  loss,  instead  of  a  gam  to  the  

trust  estate  [x). 

(3.)   T/ie  recitals.  Sections. 

It  is  submitted,  that,  as  a  general  rule,  subject  of  course  to  R<H:iul« 
special  exceptions,  no  recital  should  bo  inserted  which  is  not 
necessary  to  render  the  subsequent  part  of  the  druft  clear  and 
intelligible,  or  which  has  not  a  logical  connection  with  some 
operative  part  of  the  draft  {(). 

Nevertheless,  in  particidar  cases,  recitals  not  strictly  neces-  Somctimca 
sary  to  the  logical  unity  of  the  assurance  may  frequently,  e^^njr'^evi- 
with  advantage,  be  introduced,  with  a  view  to  their  becoming  ^J^^^^^j^^Xr 
evidence  under  the  provisions  of  the  V.  &  P.  Act,  1874,  s.  2, 
and  thereby  simplifying  the  title  on  a  future  sale. 

In   disentailing   deeds,    the   statutory   effect  of   which  is  ^^'lK•l}K•r 

°  '  .  drsimble  in 

independent,  not  only  of  the  motives,  but  even  of  the  ex-  disentailing 
pressed  intention  of  the  parties  (m),  recitals  seem  to  bo  in 
general  useless ;  especially  since  the  enrolment  of  these  con- 
veyances in  a  public  office  is  open  to  all  the  objections,  and 
attended  by  few  of  the  benefits,  incident  to  registration  of 
titles  under  the  protective  Statutes.  A  simple  conveyance  by 
A.  of  a  specified  estate,  or  of  all  the  lands  held  by  him  as 
tenant  in  tail  under  a  specified  settlement  or  in  a  sj^ecified 
locality,  and  the  consent  of  B.  as  protector,  either  generally 
or  under  the  limitations  of  any  specified  instrument,  is  as 
effective,  and  usually  as  intelligible,  as  if  preceded  by  an 
elaboratt>  statemi-nt  of  the  previous  title,  or  of  the  motives 
which  induced  the  pai'ties  to  effect  the  assurance.  Where  a 
tenant  in  tail  in  possession  of  manors,  lands,  and  heredita- 
ments devised  by  a  will,  and  also  of  an  advowson  appointed 
to  substantially  the  same  uses  by  a  separate  de^-iso  in  the 
same  will,  by  a  deed,  which  recited  only  the  devise  of  tho 

(»)  Sec  alao  Scrivcu,  Tlh  cd.  p.  ISo  1  Duv.  44  n  xq. 

ft  itq,  (m    See  Finoj  and  Recorcrics  Act, 

(/)  As  to  the  use  of  recitulo,  »co  1833,  «.  21. 

1).       VOL.  I.  •**   ^ 
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Ch*p.  XI.     mnnors,  &.C..  and  contained  no  rcfercnoo  to  the  advowson, 

8«t:t   3 

1— —  disoutailod  nnd  limited  to  himself  in  fee  "  all  and  singular 

tho  manors,  lands,  heroditanicnts  and  premises  devised  by  tho 
said  will,  and  also  all  other  tho  lands,  herwlitaments  and 
premises  whatsoever  of  which  he  was  seised  as  tenant  in  tail 
in  jmssession  in  anywise  howsoever,"  it  was  held  that  the 
advowsDn  was  included  in  tho  deed  (r).  In  tliis  case  tho 
imi>erfect  recital  of  tho  will  created  the  difficulty. 

Should  show        A  vendor,  who  is  not  an  absolute  owner,  may  and  should, 
to  conrcy.  *     ^  ^  general  rule,  require  such  matters  to  be  recited  as  will 

be   sufficient   to   show   that    ho   is  justified  in  making  the 

assurance. 


R«citalit  in  a 
relcaac  of 
clainu. 


Arranfremcnt 
of  rccitaLi. 


Hodc  of  re- 
citing powers. 


As  a  release  of  claims,  however  generally  expressed,  is 
confined  by  a  rule  of  Equity  to  matters  of  which  the  re- 
leasor is  cognizant,  it  is  very  important,  in  a  deed  of 
release,  that  the  origin  of  the  several  claims,  and  all  tho 
circumstances  connected  with  them,  should  be  clearly  stated 
in  the  recitals  (//).  "Wliero  tho  conveyance  or  release  of  an 
estate  is  part  of  a  general  arrangement,  the  recitals  should 
show  that  those  acts  or  assurances  which  are  to  form  the 
consideration  for  such  conveyance  or  release,  have  been 
already  done  or  perfected ;  and  should  not,  as  often  happens, 
merely  state  an  intention  to  do  or  perfect  them.  Such  a 
recital  suggests  an  inquiry  whether  such  intention  was 
carried  out,  and  a  demand  for  evidence  of  such  being  the 
fact  {z). 

The  clironological  arrangement  is  generally  the  best :  but 
when  separate  estates  or  interests  are  to  be  dealt  with,  it  may 
often  be  advantageous  to  group  together  such  recitals  as 
relate  exclusively  to  any  particular  estate  or  interest. 

In  reciting  a  power,  no  more  need  be  set  out  than  is 
sufficient  to  show  that  it  authorizes  what  is  proposed  to  be 


(x)  Crompton  v,  Jarratt,  (188.3)  30 
Ch.  D.  298  ;  54  L.  J.  Ch.  1109; 
and  cf.  Re  Ilodgion,  1898,  2  Ch.  545; 
67  L.J.  Ch.  691. 


(y)  Thifl  applies  also  to  deeds  of 
indemnitj. 

(:)  And  see  £lph.  Introd.  6th  ed. 
p.  491. 
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accomplished :   aud  so  much  of  the  instrument  creating  the     Chap.  XI. 
power  must  be  set  out  as  may,  with  the  aid  of  subsequent  — — 


recitals,  bo  sulfirieut  to  show  that  the  power  has  become  exer- 
ciseable  and  thut  all  necessary  couseuta  (if  tiuyj  have  been 
given :  and  parties  whose  consent  is  requisite,  should,  if 
possible,  express  such  consent  on  the  face  of  the  assurance. 

When  upon  a  xile  under  a  power  any  parties  who  would  Limitatioiui 

1        .  1-1  ,        ■  ii  1   '"  default  of 

bo  interested  in  the  property  in  case  the  power  were  not  exenuwof 
exercised,  agree  to  concur  in  the  conveyance,  the  recitals,  in  j^^j^^^^hen  to 
addition  to  the  power,  should  also  show  the  nature  of  the  be  rwatcd. 
interests  which,  subject  to  its  exercise,  are  vested  in  such 
concurring  parties. 

Recitals,  though  often  expedient,  are  not  essential  to  the  Recital*  aro 

'  1  -1     If    •    X  matKi-  nf 

operation  or  an  assui-ance ;  every  case  resolves  itseJl  into  a  convciii- :  . 
question  of  present  or  futiu-e  convenience.  Even  in  the  case  ^'''^ 
of  a  release  of  a  doubtful  right,  though  it  is  in  the  highest 
degree  expedient  to  show  upon  the  face  of  the  assurance  that 
the  party  executing  it  did  so  with  a  full  knowledge  of  facts, 
and  of  the  questions  arising  upon  them,  it  would  be  sufficient, 
in  order  to  sustain  the  instrument,  to  show  aliunde  that  sueh 
knowledge  was  actually  possessed  by  the  releasing  party. 

By  making  a  deed  supplemental  to  a  former  deed  or  deeds  Effect  of 
a  considerable  saving  may  frequently  be  made  in  the  length  ^p'lementAl. 
-of  the  recitals.  The  Conv.  Act,  1881,  s.  53,  provides  that 
where  a  deed  is  expressed  to  be  supplemental  to  a  previous 
deed  or  directed  to  bo  road  as  an  annex  tlu'reto,  it  is,  so  far 
as  may  be,  to  be  read  aud  have  effect  as  if  the  deed  so  ex- 
pressed or  direeted  were  made  by  way  of  indorsement  on  the 
previous  deed  or  contained  a  full  recital  thereof. 

Recitals,  though  they  may  explain  doubtfid  expressions.  Effect  of 
will    not  cut   down    the   i>lain    elfett   oi{>i),   nor  ordinarily  omTative part 


supply  a  total  omission  in  [b),  the  operative  part  of  a  deeil ; 

(a)  llolMay  v.  Orrrton,  (1852)  14  Bcav.  -107;  21  L.  J.  Cli.  76'.> :  and  sec 
cases  cited. 

(/')  Hammond  v.  I£.,    1854)  19  Bear.  25. 

N  N  2 


OfKI 

of  Jcvd. 


Scot.  3. 
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Ch»p.  XI.  but  wlioro  a  niarritnl  woman  waa  mado  a  party  to,  and 
executed  and  aeknowle<l^od,  a  conveyaneo  by  her  husband, 
and  the  recitals  8howo«l  that  she  concurred  in  order  to  bar 
her  dower,  but  her  name  was  omittt'd  in  the  operative  part 
of  the  deeil,  and  in  the  covenants  for  title,  it  was  nevertheless 
held,  oven  as  between  vendor  and  purchaser,  that  her  dower 
was  barred  [<■).  And,  as  a  general  rule,  where  there  is  a 
discrepancy  between  the  recitals  and  the  operative  part,  the 
former  being  clear  as  to  what  is  intended  to  be  conveyed,  and 
the  latter  i-ontaining  wide  sweeping  words  of  conveyance,  the 
operation  of  the  latter  will  be  restricted  (d).  Thus,  where  a 
settlement  recite«l  that  by  virtue  of  divers  assurances,  certain 
specified  properties,  "  and  all  other  the  freehold  hereditaments 
in  the  county  of  York  thereinafter  expressed  to  be  appointed 
and  released,"  were  limited  as  the  settlor  should  appoint,  and 
then  to  him  in  fee,  and  the  settlor  appointed  and  released  the 
specified  properties,  and  all  other  his  freehold  hereditaments 
in  the  coimty  of  York,  it  was  held  that  an  estate  in  that 
county  of  which  the  vendor  was  seised  in  fee,  but  not  under 
the  specified  instruments,  did  not  pass  (e). 


Uaj  be  So,  in  the  converse  case,  the  generality  of  the  recitals  may 

oper»tiTe  part  t)e  restricted  by  the  form  of  the  operative  part  of  the  deed. 

of  deed.  Tims,  where  in  a  marriage  settlement  there  was  a  recital  of 

an  agreement  to  settle  the   wife's   after-acquired  property, 

followed  by  a  covenant  which  was  binding  on  the  husband 


(f)  Dent  V.  Clayton,  (1864)  10  Jur.  L.  J.Ch.G.)2;  Knapping ■v.TomlintoH, 

N.  S.  671  ;  33L.  J.  Ch.  503,  (1870;  18  W.  R.  684.     But  see  a«  to 

d)  Jtooker.  Lord  Knming toil,  (IS.'iC)  covcnantbciiig  controlled  bj  a  recital, 

2   K.  &  J.  763  ;    2.5   L.  J.  Ch.  795  ;  or  tice  vertd,  M.ichircan  \.  I.auf,  (1858) 

lie  StaCt  Truttt,  (1857)  4  Jur.  N.  S.  6  Jur.  N.  S.  ."<6.  b'J,  ei  quttrr.    See  alao 

6;     IIopkmMon    v.    I.tuk,    '1865;    34  ll'.uardw  Lord  Shrrur-biiry,  [\%1\)  M 

Boar.  215;    Youny  t.  Smith,  (1865    1  Eq.  378;  43  L.  J.  Ch.  195  ;   Danbyv. 

Eq.  ISO;    rAi/.^j  V.  /.cirrf/ry,  (1S60)  Conttt,     1885)    29    Ch.    D.    500;    64 

28  Bear.  648  ;    WtUoughby  v.  Middh-  L.  .1.  Ch.  577  ;    Crompton  v.  Jarralt, 

ton,  (186.'>  2  J.  &  H.  344  ;    31   L.  J.  (IHH.i)  30  Ch.  D.  298  ;    64  L.  J.  Ch. 

Ch.  683  ;  and  »ce  aLto  Mony penny  v.  1 109  ;  Earl  Grey  v.  Earl  of  Durham, 

J/..(1861)9H.  L.C.I  14;  (1859)3D.  (1887,  67  L.  T.  164. 

&  J.  672  ;  28  L.  J.  Ch,  303  ;  Barratt  (<•)  Jcnntr  v.  /.,  (1866)  I  Eq.  361 ; 

V.  Wyatt,  (1802)  30  Bear.  412;    31  36  L.  J.  Ch.  329. 
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alone,  it  was  held  that  the  oi)eration  of  the  covenant  waa  not     Chap.  XI. 

'  '■  .  .St-ct.  3. 

extended  Ly  tlie  general  fonn  of  the  recital  (/).  


In  one  ease,  a  question  was  raised  and  not  decided,  whether,  Of  Tcndor'a 
when  a  purchase    deed  containe<l    a  recital  of   the  vendor  s  purchnj-er 
title,  the  purchaser  ui'on  heing  evicted  was  not  estopped  from  JJe2.'Cj-. 
questioning  the  accuracy  of  such  recital  in  an  action  on  the 
covenants  for  title  (//)  :  the  question  appears,  however,  to  have 
been  dtcided  in  the  negative  in  a  later  case  (A),  where  the 
Court  held  that  where  a  recital  is  intended  to  be  the  statement 
of  one  party  only,  the  estoppel  is  confined  to  that  party  ;  and 
the  intention  is  to  be  gathered  from  construing  the  insti-u- 
nient  (/)  ;  and  this  seems  to  be  the  reasonable  doctrine. 

In  order  to  create  an  estoppel  the  recital  must  be  dear  and 
unambiguous  (/)  :  thus  where  the  pm-chase  deed  contains  a 
recital  that  the  vendor  is  seised  or  of/ienn'sc  tcell  oif if/id  in  fee 
free  from  incumbrances,  and  at  the  date  of  conveyance  he  has 
only  an  equitable  interest,  but  subsequently  acquires  the  legal 
estate,  it  would  seem  that  the  recital,  as  it  is  not  inconsistent 
with  the  fact,  creates  no  estoppel  so  as  to  pass  the  legal  estate 
to  the  purchaser  (/)  ;  on  the  same  principle,  a  covenant  for 
title  will  not  estop  the  vendor  from  denying  that  he  had  the 

(/)   YvunffV.  Smilh,  (18C.-))  1  Eq.  Cl.,,!.(  \.  J  fall,  (18S8    J  J   L.  R.  Ir. 

ISO;  Piamsdrnv.  Smith,  {lSoi)-lDT.  31G  ;    lie   lIoff,\    EsUiU,    (1900,    82 

29S  ;  23  L.  J.  Ch.  757  ;  aud  see  Duck-  L.  T.  /ioG  ;   lie  JJoil.uid,  1901,  2  Ch. 

'  lamt  V.  /;.,  1900,  2  Ch.  534  ;  69  L.  J.  1>5  ;  1902,  2  Ch.  360  ;  70  L.  J.  Ch. 

Qjj    g43  625;   71    ii.  618  ;    Trinidad  Atphalte 

iff)    Yoinuj   V.    Rixitieock,    (1849)    7  Co.   v.  Conjat,   1896,  A.  C.  587  ;  65 

C.  B.  310  ;  18  L.  J.  C.  P.  193.  L.  J.  P.  C.  100;  Rf  JIadd/t  E$tate, 

(/i)  Slrouyhill  V.   liuek,   (1850)    14  1901,  2  Ch.  820  ;  71  L.  J.Ch.  18  ;  and 

Q.  B.  781 ;   19  L.  .T.  Q.  B.  209.    But  sec  Sm.  L.  C.  10th  ed.  pp.  801  et  t«q. 

the  recital  will  bind  the  vendor  aud  [*)  lltlli  v.  Laimny,  (1853)  9  Ex. 

partiea  clainiiuj,'  under  him  ;    Dm  t.  250  ;    23  L.  J.  E.x.  60  ;    Saundtn  v. 

6VoM*,  (1846)   3  C.  B.  176;    15  L.  J.  Merrytceather,    tup.;     Trinidad    At- 

C.    P.    234  ;      U'tlet    V.     Woodward,  phalU  Co.  v.  Coryat,  tup. 

(1850)  5  Ex.  557  ;    20  L.  J.  Ex.  20.  (k)  Loic   v.  Bomrrie,   1891,  3  Ch. 

See     as     to     estoppel     by    recitals,  82,113;  GO  L.  J.  Ch.  694. 

Saundert   v.   Merryweathrr,   (1SC5)    3  [I,   Ueath  \.  Crtalofk,  ,\^;\)  XO  Oi. 

H.  &  C.  902;    35  L.  J.   Ex.    115;  22,30;    43  L.  J.  Ch.   169;    but  soe 

Morton   y.    Woodt,    (1869)    L.    R.    4  and  distinguish /f<r  7/or/ cm,    lS.s5   .M 

Q.   B.   293  ;    38   L.   J.   Q.  B.  81  ;  L.  T.  420. 
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(  » 


XI.     Icpftl  estato  (//i)  ;  to  do  bo,  thero  mnsi  bo  a  clear  nnd  express 
— —  statorui'iit  that  ho  had  it  (»). 


Written 
ftKTevtiK^t, 
wkrn  to  bo 
l\-citcJ. 


R*citaLi  of 

objortion^  in 
do«<l  of  con- 
finnation. 


Whoro  a  dood  is  oxocutod  pursuant  to  a  written  apreo- 
nif'tit,  it  is  gonorally  incxpc<licnt  to  rccito  tluit  agrooment, 
and  80  bring  it  upon  tho  title,  unless  it  bo  material  to  the 
full  operation  or  validity  of  tho  deed :  as  in  tho  case  of  a 
pf»st-nuj>tial  settlomont,  where  it  is  generally  proj>er  to  re«ito 
prior  articles,  in  order  to  show  that  the  settlement  is  not 
voluntary.  So,  where  either  party  to  a  contract  dies  before 
its  completion,  the  contract  itself,  as  a  general  rule,  becomes 
part  of  the  title,  and  should  be  recited  in  the  conveyance.  A 
recital,  that  tho  sale  was  by  auction  under  certain  printed 
particulars  and  conditions,  should  never  be  inserted,  save  in 
those  cases  (which,  except  on  sales  by  the  Court,  are  very 
rare)  where  the  recitals  show  that  such  a  mode  of  sale  was  the 
only  proper  one. 

"Wliere  a  person  executes  a  deed  for  tho  purpose  of  remov- 
ing objections  to  tho  title,  and  the  deed  merely  mentions 
tlieir  existence,  without  spocifj'ing  them  or  showing  that 
objections  have  been  withheld  from  him,  and  he  asks  no 
questions,  ho  will,  as  between  himself  and  tho  purchaser,  be 
boimd,  thougli  in  fact  unaware  of  their  real  nature  (o)  :  and 
it  is  presumed,  that  a  person  executing  such  a  general  con- 
firmation, even  though  in  fact  deceived  as  to  the  real  nature 
of  tho  objections,  would  be  bound,  if  tho  purchaser  had  no 
notice  of  tho  deception.  A  general  confirmation  would 
appear  to  bo  the  most  eligible  for  the  purchaser ;  but  the 
party  confirming  should  ordinarily  insist  on  tho  particular 
objections  being  specified,  and  in  terms  confine  his  confirma- 
tion to  their  removal. 


(w)  Grnernl  Finance,  ^e.  Co.  v. 
Liberator  liuilding  Sof.,  (1878)  10  Ch. 
D.  15  ;  and  w*  judgment  of  M.  R. 

(w)  Ontcard  Building  Soe.  v.  fitnilh- 
$on,  1893,  1  Ch.  1  ;  62  L.  J.  Ch. 
138;  and  see  Lorett  v.  Z.,  1898,  I 
Ch.  82  ;  67  L.  J.  Ch.  20. 


(o)  Lord  Brayhroke  v.  Inxkip,  (1803) 
8  V«<.  131.  A  mere  voluntary  con- 
firmation of  n  prior  fraudulent  aalc, 
the  confirming  party  being  Btill 
under  pressure,  cannot  bo  relied  on  ; 
see  Addi*  v.  Campbrll,  (1841)  4  Bear. 
401  ;  10  L.  J.  N.  8.  Ch.  284. 
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(4.)    The  cotmileratioii — tcoids  of  coitcvyaitce — (iml  parceU.         Chap.  XI. 

Sect.  A. 

Care  must  be  taken  in  preparing  the  deed  to  state  tiiily  tlio  Con^jtration 
consideration  paid  Ly  the  purclia.ser,  and  all  otla-r  facts  and  — '«  ^  truly 
circumstances  which  alTect  the  amount  of  duty  which  will 
have  to  be  paid ;  the  omission  to  do  so,  though  it  will  not 
affect  the  sufficiency  of  the  stamp,  ur  the  validity  of  the  deed, 
will  expose  tlie  parties  who  pivpure  tlie  deed  to  a  penalty,  and 
the  vendor  to  an  action  by  the  pureliaser  for  the  return  of  the 
unexpressed    consideration  (y>).      Where   fixtures,   standing  Duty  payable 
timbgr,  or  any  other  pai'ts  of  the  inheritance  are  taken  at  a  timber,  kc. 
valuation,  its  amount  must  bo  included  in  the  consideration  ; 
but  moveable  chattels  which  pass  by  delivery  may  bt-  handed  Chattels 
over,  and  receipts  may  be  given  for  them  and  for  their  price ;  delivery, 
if,  however,  they  be  for  any  reason  assigned  by  deed,  the  ad 
valorctn  duty  attaclies,  and  their  price  must  be  stated ;  and  it  Rcciulof  sale, 
would  appear  that  the  recital  in  a  deed  of  such  sale  and 
delivery  (wliich  has  been  very  frequent  in  practice)  renders 
the  duty  payable,  unless  the  articles  are  of  such  a  kind  as 
would  come  under  the  description  of  goods,  wares,  or  mer- 
chandise [q). 

Where  the  consideration  consists  wholly  or  in  part  of  a  On  sale  of 
debt  due  to  the  purchaser,  or  where  the  property  is  convej'cd  H,^,i^.t^o  a 
subject  to  the  payment  or  transfer  of  any  money  or  stock,  ™^''^&«g«- 
whether  charged  on  the  property  or  not,  such  debt,  money, 
or  stock  is  subject  to  duty,  and  its  existence  must  therefore 
appeal'  upon  the  face  of  the  deed  {r), 

{p)  See  formerly  48  Geo.  3,  c.  149,  ment  for  the  lc4i«e  ;    see   A.-O.  v. 

88.  22—26;    65  Geo.  3,  c.  184,  b.  8  ;  Ihottn,  (1849)  3  Ex.  662.     By  17  Jt 

Stamp  Act,   1870,  b.    10  ;    Gingtl  v.  18  Vict.  c.  83,  8.   19,  penalties  in- 

PMrAiw*,  (1850)  4  Ex.720;   19  L.J.  curred   before    16th   June,    1854,  in 

Ex.    129  ;    and  see  now  the  Stamp  ri^iio<>t  of  omis.siou  fixmi  conveyances 

Act,  1891,  8.  6  ;    and  aa  to  the  ca.so  of  the  considenttiou  for  the  sale  of  a 

of  a  Hurrendcr  or  grant  of  copylu'ld  trade,    business,    or   go<.>Jwill,    were 

or  eustomnry  freeholds,  ib.  ss.  65,  06.  remitted. 

Sec  alHo  13   &    14   Viot.  c.  97,  b.  10,  {q)  Ilorf/all  v.  JIa/,  (1848)  2   Ex. 

remitting  penalties  incurred  prior  to  778;  wc  Ganictt  v.  Com>nr$.  of  Inhiiui 

the  20th   March.  1850,  in  respect  to  lirifitiie,  (1899)  81  L.  T.  633. 

the  omis.sion  from  lejusea  of  the  con-  (r)  Stamp  Act,    1891,   ».  57,   and 

sideration  paid  by  the  les.M-o  to  the  notes  to   the   section  in  Ilighmoro, 

party  who  held  the  original  agree-  2nd  ed. 


552  rRITARATION  OF  CONTEYANCE. 

ai»p.  XI.         WHioro  fn-ohoMs  «.r  l»'iis<>hoMs  nro  purclms«<l  topothor  with 

'^^  *•        copyhoUls,  or  iiistMinnry  friK'lx.lds,  ftt  uii  i-nliro  price,  nnd  tho 

iJ;!.T.Ty.'.on.    copyholds,  or  customary  freohohls,  havo  to  Lo  assured  by 

"  Burrondor,  it    is   necessary,  for  the  puq>ose8  of   the  Stamp 

<  .A  Act  (s),  to  apportion  tlio  price  between  them  and  tliG  other 

l-  -  proi>erty  (/) ;  and  this  may  be  done  without  any  regard  to  tho 

actual  relative  values  of  tho  estates ;    so,  wliero  estates  aro 

purcliased   by    two   or   more    at    an    entire   sum,  and   tho 

pnrchnsi'rs   take    separate   conveyances,  or  where  estates   of 

dilT.rent  tenures  or  hehl  under  different  titles  are  purchased 

at  an  entire  sum,  but  aro  conveyed  to  tho  purchaser  separately 

by  separate  instruments,  the  purchase-money  may,  for  the 

purpose  of  diminishing:  the  duty,  be  apportioned  on  the  face 

of  the  conveyances  in  such  manner  as  tho  parties  think  fit  (r/), 

•without  regard  to  tlie  actual  value  of  tho  estates,  or  (in  the 

case  of   there   being    several    purchasers)    to   the   pecuniary 

arrangements  between  tho  parties.     Where  there  are  several 

instruments  of  conveyance   for   completing  the  purchaser's 

title,  the  principal  instrument  only  is  chargeable  with  arl 

ralorcm  duty  and  the  others  with  such  dut}'  only  as  they  aro 

respectively  liable  to,  not  exceeding  the  duty  payable  on  the 

principal  instrument  (.'*). 

What.«iuty  Wliero,   after  the   contract  but    before  conveyance,    the 

pnyabip  on       property  is  sold  and  conveyed  direct  to  a  sub-purchaser,  ad 

dirr<-t  to  nub-    faforcNi  dutv    is    i>ayable   on    tho  amount  of    his    purchase- 
parchaaer.  *  ...  ,  ,  i       i  •      i       i 

money  (y) ;  and  this,  it  would  seem,  whether  it  be  less  or 
more  than  tho  original  purchase-money  ;  wliere  there  is  more 
than  one  siib-purchaser  ofi  valorem  duty  is  payable  in  respect 
of  the  consideration  moving  from  each  sub-[)urchaser  on  his 
conveyance  without  regard  to  tho  original  consideration  (2), 
and  whore  the  sub-purchaser  takes  a  conveyance  of  the  interest 


{»)  Inainnuch  aa  the  duty  upon  tlio  [I)  Stamp  Act,  1891,  b.  68. 

copyholda    is   charged    on    the   Hur-  (m)  lb.  s.  .^.8  (1),  (2). 

render  ;    Stamp    Art,    18'Jl,   m.  0.3,  (j)  /*.  8ub-8.  3. 

81  (1)  ;  and  see,  in  case  of  a  mort-  (y)  /*.  sub-s.  4. 

gage,  8.  87  (4),  (5).  (t)  /*.  sub-s.  5. 
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of  the  person  immediately  selling  to  him  he  does  not  pay  ad     C\^p.  XI. 
rahreiii  on  a  further  conveyance  by  the  original  vendor  («).      

A  conveyance  on  sale  which  is  chargeable  with  duty  under  "Convevanoe 
the  Stamp  Act,  IH'Jl  (A),  is  defined  by  s.  54  of  the  A.t  to 
include  every  instrument  and  every  decree  or  order  of  the 
Court  or  of  any  comnjissioners  whereby  any  property  (r)  or 
any  estate,  or  any  estate  <»r  interest  in  any  property  upon 
the  sale  thereof  is  transferred  to  or  vested  in  a  purchaser  or 
any  other  person  on  his  behalf  or  by  his  direction. 

"Wliere  the  consideration  for  a  conveyance  on  sale  consists  Sale  in  con- 

.  'til       Hidcration  of 

wholly  or  in  part  of  any  stock  or  marketable  security,  tlie  tnniNft-r  of 
conveyance  is  to  be  charged  with  atl  valorem  duty  in  respect  " 
of  the  value  of  such  stock  or  security;  where  it  consists 
wholly  or  in  part  of  a  security  which  is  not  marketable,  the 
duty  is  chargeable  on  tlie  amount  then  due  for  luincipal  and 
interest  on  the  security  {il).  And  the  Act  provides  how  the 
duty  is  to  be  charged  where  the  consideration  consists  of 
periodical  payments  either  for  a  definite  period,  exceeding  or 
not  exceeding  twenty  y«;irs,  or  in  perpetuity,  or  for  an 
indefinite  period  not  tonuiuable  with  life,  or  for  life  or 
lives  ((') . 

A  feoffment  was  fonnerly  a  conlmon  form  of  assurance  on  Feoffment^  by 

,  1     il        a  corpomtion. 

sales  by  corporations,  in  consequence  of  the  doubt  whether 

Buch  bodies,  from  their  incapacity  of  being  seiseil  t<i  uses, 

-could  convey  by  lease  and  release,  except  in  cases  where  the 

lease  was  a  common  law  demise,  perfected  by  actual  entry : 

there  can,  however,  be  no  question  as  to  their  competency  to 

convey  by  grant  under  the  Real  Property  Act,  1840.    Ffolf- 

ments  are  now  rarely  used,  except  in  the  conveyance,  for 

valualtle  consideration,  of  an  infant's  land  under  the  custom 

of  gavelkind  (./"). 

(a)  Stamp  Act,  1891,  B.  AS  (G).  Bution  on  compulaorj-  purchases.  \o., 

(J))  Soo  H.  1  and  Sch.  1.  Bce  the  notes  to  tho  section  in  Hi^rh- 

(f)  As  to  what  is  and  wliat  is  not  more  on  tho  Stamp  Laws.  Jnd  cil. 

propt>rty  within  the  mwiuing^  of  this  \<()  S.  6.1. 

section,    r.g.,    us   rrpunls    pKnlwill,  («■)  Sec  «.  ."iC. 

diasolutiou  of  partnership,  eompcu-  (/)  Aa  to  thia  custom,  and  tiie  re- 


error. 
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Chap.  XI.  In  tlo.<»cribing  (ho  parool.i,  it  is  u.'^ual  and  generally  con- 
Vi'iufut    to   siijiphmu-nt    the   ueiKTiption    by   refercneo   to   a 

]  ■l^  t..*b«  scheJulo  or  map,  or  to  both  (/;).  Can-,  however,  ehould  bo 
\       taken  in  u.sing  a  iilan  to  have  either  a  substantive  description 

iii  iK.  iiM- t.f  of  the  ]>roj)erty  in  tlie  body  of  the  died  or  in  a  schedule,  so 
i\»  to  let  the  plan  bo  merely  in  aid  and  exi»lanation  of  this 
desoription ;  or  else  to  insure  perfect  accuracy  in  the  phin 
itself.  Thi.><,  excejit  in  the  case  of  very  small  properties, 
may  generally  best  bo  done  by  using  the  ordnance  map  (//). 
Ac<urar'y  is  particularly  requisite  in  conveyances  or  leases  of 
mines,  or  where  land  is  cut  tip  for  building  purposes,  or  is 
otherwise  conveyed  by  reference  to  imaginary  lines  of  demar- 
cation. In  such  a  case,  a  slight  error  in  the  drawing  of  the 
])lan  may  be  atti-nded  with  very  serious  consequences.     For 

Effect  of  iiKstance,  where  a  piece  of  land  was  conveyed  by  the  de- 

scription of  "  a  small  piece  marked  in  the  plan  as  l'>3,  i," 
containing  'M  porches,  and  the  plan  was  drawn  to  a  scale, 
and  lo;{,  A,  being  a  piece  marked  off  on  the  plan  from  a 
close  numbered  103,  contained  according  to  the  scale  only 
27  perches,  it  was  held  that  no  more  passed ;  though  there 
was  little  doubt  that  tlio  plan  was  incorrect,  and  that  103,  b — 
which  was  a  valuable  strip  of  frontage — was  intended  by 
both  parties  to  extend  to  a  point  corresponding  with  the 
extent  of  some  adjoining  back  land,  and  to  which  it  would 
have  extended  had  it  in  fact  contained  34  porches  instead  of 
27  perches  {{)  ;  the  result  beiiig  that  part  of  the  back  land, 

strictionH  on  this  mode  of  alienation,  (^)  The  ordnance  map  (see  Inter- 

BC«  2  Dav.  244  ;   alj*o  Elton  on  the  prctation  Act,  1889,  b.  25)  Is  made 

KentiHh  Tenures,  85  ;  and  Jie  Matkell  the  basis  of  rcg^isUTccl  descriptions 

and  Goldfinch,   1895,  2  Ch.  525;  64  of  lands  undir  thf  L.  T.  Act« ;  see 

L.  J.  Ch.  678.  L.  T.  Rules,  1903,  269  et  tcq.  ;  L.  T. 

(j)  See,  aa  to  the  effect  of  a  Tarianco  Act,  1897,  s.  14. 

between  a  schedule  to  a  conveyance  (i)  I.Utrclhju  v.  EarUJ  Jtrtry,  (1843) 

and  an  indorsed   map,   UeurrlUjn  v.  11  M.  &  W.  183  ;   12  L.  J.  Ex.  243  ; 

EarlofJrf»nj,i\^KZ)\\^.  &  W.  183  ;  liarlon  v.  Davct»,  (1850)  10  C.  B.  261  ; 

and  as  to  the  schedule  and  map  re-  19  L.  J.  C.  P.  302 ;  Ilarrit  v.  repperrll, 

stricting  the  dcwription  in  the  l>ody  (1867)  6  Eq.   1;  Davi*   r.   Shepherd, 

of  the  deed,  liarton  r.  J)awf»,  (18.')0)  (1866)  1   Ch.  410  ;   36  L.  J.  Ch.  581, 

10  C.  B.  261;    JJ'aUh  v.   Tmanion,  where  the  supposed  direction  of  a  fault 

(1850)     15    Q.    B.     733  ;     Baker    v.  wliich  was  t<>  he  the  boundary  of  a 

Riehard*on,  (1858)  6  W.  E-  663.  mine  was  shown  upon  a  plan  ;  Lyl*  v. 
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"wliicli  was  comiirised  in  the  sale,  was  left  without  a  frontage.     Clmp.  XI. 

Svct.  4. 

Tlio  question  of  paro«'l  or  no  parcel  is  a  question  of  fact  for  a  


juiy  to  detiJe;  but  it  is  the  province  of  the  judge  to  explain 
to  the  jury  how  the  map,  as  any  other  portion  of  the  deed, 
is  to  be  construed  (A). 

Where  the  occupancy  of  the  property  is  refeiTcd  to,  care  Reference  to 

occupancT. 
should  be  taken  to  have  a  substantive  and  sufficient  inde- 
pendent description ;  otherwise,  the  effect  of  the  deed  will 
depend  upon  evidence  of  the  fact  of  occupancy ;  and  nothing 
which  cannot  be  strictly  proved  to  have  been  so  occupied, 
will  pass  (/).  Where  the  reference  to  occupancy  is  in  the 
following  form :  "all  that  messuage,  &c.,  as  the  same  is  now, 
or  lately  was,  in  the  occupation  of  A.  B.,"  it  is  not  to  be 
considered  as  intended  to  restrict  the  purchaser's  enjo^-ment 
of  the  property,  in  the  way  in  which  it  was  enjoyed  by 
A.  B.,  but  merely  to  identify  the  property  {m). 

But  where  the  deed  contains  an  adequate  and  sufficient  Error  of 
definition,  with  convenient  certainty,  of  what  is  intended  to  ''^"P  ''^°* 
pass  (/<),  an  erroneous  addition,  whether  subsequent  or  not  to 
the  true  description  (o),  will  not  vitiate  it,  according  to  the 
maxim  f'a/.sa  dimouMf ratio  uou  nocct.  For  instance,  under  a 
conveyance  by  A.  of  all  his  meadow  Blackacre,  described  as 
containing  10  acres,  but  which  in  truth  contains  20  acres,  the 
whole  20  acres  will  pass  {p)  :  so,  under  a  conveyance  by  A. 
of  all  his  farms  X.,  Y.,  and  Z.,  in  the  parish  of  M.,  in  the 
occupation  of  B.,  farm  X.  would  pass,  though  in  fact  occupie<l 
by  C. :  but  if  the  premises  ai'o  described  in  general  tenns, 
and  then  a  particular  description  is  added,  the  latter,  it  has 

liichards,  (1866)  L.  R.  1  H.  L.  222;  cited;  PoUenx.  ]ia*(ard,  (1865)  L.R. 

35  L.  J.  Q.  B.  214,  a  case  of  disputed  1  Q.  B.  156  ;  35  L.  J.  Q.  B.  92  ;  but 

boundaries  between  grantees  of  con-  see   Fraiiru   v.    Ilai/icard,   (1882)   22 

temiinous  mines.     See  also  May  v.  Ch.  D.  177  ;  52  L.  J.  Ch.  291. 

JYtf/r,  1900,1  Ch.  616;  69  L.J.  Ch.  357.  («)  Per   Parke,    B.,    LUu-<Uyn    v. 

{k)  LyU    V.    Richardf,    flip.;     inf.  Earl  of  Jertty,  (1843)    11  ^r.   \-   W. 

p.  1011.  189;    12  L.J.  Ex.  213. 

(/)  Dyne  v.  Xutlry,  (1853)  14  C.  B.  (o)   Coicrn  v.    Tnufitt,  IS99,  2  Ch. 

122.  309;    68  L.  J.  Ch.    563;   MtUor  v. 

(m)  Martyr  v.   Lavrmef,   (1864)  2  WalmrsUy,  1904,  2  Ch.  525. 

D.    J,    &   S.    261,    and   caaea    there  [p)    See  Shop.  T.  24S. 
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Hup.  XI.     born  usually  i-onsidoroil,  controls  tho  fonnr»r  («/)  :  <//.,  if  tho 

" !_-    c<mv»<vanco  wore  siiuiily  of  all  A.'s  fanns  in  tho  i>uri«li  of  M., 

in  tho  ocoupation  of  IJ.,  no  farm  would  pass  which  was  not 
in  fact  so  ocoupi«tl :  but  this  was  docidod  iliffcrontly  in  a  <a.so 
ari>inp  under  a  will,  and  upon  princijih-s  which  apparently 
applv  as  well  to  a  dtod  (;•).  AVhcrc  the  parcels  wero  de- 
FcrilnMl  as  "  all  that  messuage  with  the  hinds,  &o.,  situate, 
&.C.,  and  now,  or  late,  in  tlie  occupation  of  11.  B.,"  and  then 
followed  a  particular,  but  not  exhaustive,  description  of 
certain  of  the  closes  of  which  11.  li.'s  farm  consisted,  tlie 
Court  of  Exchequer  held  that  only  the  closes  expressly 
specified  passed  by  the  deed  (a). 


Contract  uut 
cridcnco. 


The  contract  for  piu-chaso  cannot  bo  used  as  cvidenco  of 
what  passed  by  the  conveyance  (0  ;  but  this  does  not  preclude 
a  jiurchaser  from  claiming,  even  after  conveyance,  compensa- 
tion for  mi.'-de.soription  or  tho  like,  where  it  is  a  term  of  tho 
contract  that  he  may  do  so  (u). 


Dc«cription  Jt  bas  been  held  that  the  steward  of  a  manor  may  insist 

Kurrender  of     upon  E  Surrender  containing  a  substantive  description  of  the 
copjholdfl.       tenements,  and  may  object  to  a  mere  reference  to  the  de- 
scription in  a  former  surrender  (r). 

Mine*,  kc.  if  In  a  conveyance  to  a  railway  or  waterworks  company,  if 
raiNr^ay'^r^^  withiu  tlio  provisious  of  tho  Consolidation  Acts,  the  mines 
waterworks      ^nd  minerals,  if  intended  to  be  included,  must  bo  actually 

company  must 

be  epcciiiwl.     specified  ;  otherwise  they  will  not  pass  (//). 


(y)  Lot  T.  Galloicay,  (1833,  5  B.  &. 
Ad.  at  p.  51  ;  2  L.  J.  N.  S.  K.  B. 
182 ;  and  see  Barnard  r.  I)e  CharUroy, 
(1839)81  L.T.  497,  where  boundaricfl 
were  a-Hcertained  by  conteinpf)rary 
Biirvey. 

(r)  Dot  V.  Carpenter,  (18.50)  16 
Q.  B.  181  ;  n'ood  V.  Rotrehffe,  (1851) 
6  Ex.  407  ;  20  L.  J.  Ex.  285. 

(»)  CriJffM*  V.  PrrMOM,  (1863)9  Jur. 
N.  S.  385. 

(t)  Wiliiauu  V.  ^f organ,  (1850)  15 
Q.  B.  782  ;  and  see  Leggott  t.  Barrett, 


(1880)  15  Ch.  D.  306,  309  ;  Ttibay  v. 
M.  S.  4-  L.  R.  Co.,  (1883)  24  Ch.  D. 
672;  62  L.  J.  Ch.  613;  O'rtttlle  v. 
Ilemingicag,  (1902)  87  L.  T.  443. 

(m)  See  inf.  p.  1188. 

(r)  R.  V.  Lord  of  the  Manor  of 
Bi»hopi  Stoke,  (1840)  8  Dowl.  608. 

(y)  Sec  R.  C.  C.  Act,  1845,  s.  "7 
Waterworks  CI.    Act,    1847,  b.    18; 
and  as  to  renportive  righta  of  com- 
pany and  mineral  owner,  see  caaes 
cited  mip.  p.  426  et  »rq. 


r'UKrAKATIoX  OF  COXVEYANCE.  '>-> 

So,  too,  on  an  enfranchisement  of  copylioMs  if  the  grantee     CTiap.  XI. 
is  to  liave  the  minerals  and  the  riglit  to  work  them,  they  -- 


should  be  expressly  mentioned,  since  thf  rights  to  minerals  eufranchL* 
are  not  affected  on  an  eufrauchisement  ^vilhout  the  express  '"*"*"  * 
consent  in  writing  of  the  lord  or  tenant  respectively  (z). 

The  lung  enumeration  formerly  known  in  a  conveyance  as  General 
the  "  general  words  "  has  now  in  practice  been  superseded  by 
the  Conv.  A<t,  ISS],  p.  C,  under  which,  on  a  conveyance  of 
land  {it),  having  houses  or  buildings  thereon  (/>),  or  of  a 
manor  (r),  very  wide  general  words,  suitable  to  each  case 
respectively,  are  implied  so  far  as  a  contrary  intention  is  not 
expressed  in  the  conveyance  {(f).  This  section  does  not  in 
any  way  alter  the  rights  of  the  parties  under  a  contract,  its 
object  being  merely  to  show  what  general  words  are  to  bo 
taken  as  included  in  a  conveyance  of  land  where  the  convey- 
ance is  otherwise  silent ;  hence  under  a  contract  for  the  sale 
of  land  "  with  the  appurtenances "  the  purchaser  is  only 
entitled  to  have  inserted  such  geucral  words  as  he  would  have 
been  entitled  to  before  the  commencement  of  the  Act,  and  if 
the  general  words  implied  by  s.  G  are  more  extensive  than  the 
contract,  the  vendor  is  entitled  to  have  them  limited  accord- 
ingly (^'). 

If  it  is  int ended  to  except  from  a  grant  any  right  or  4ua>i- 
right  commonly  cnjoj-ed  by  the  property  prior  io  the  grant,  it 
IS  necessary  to  expressly  exclude  not  only  the  oj>eration  of  the 
section,  but  also  the  legal  implication  of  the  grant  of  the 
apparent  right  or  usage  arising  from  the  mere  grant  of  the 


(:)  Ck)pyhold  Act,  1894,  ss.  23,  24,  («)  Sub-8.   (2)  ;    see  Bfddington  y. 

and   formerly  under  Copyhold  Act,  AtUe,  (1887)  35  Ch.  D.  317:  56  L.J. 

1852,    8.    4S  ;    and   see    Vppntvii   r.  Ch.  655  ;  Bivomjif Id  v.  U'tllKiins,lS97, 

yickoUopi,  (1871)  G  Ch.  4.'5G  ;  40  L.  J.  1  Ch.  602  ;  66  L.  J.  Ch.  305. 
Oil.  401  ;  Belhnty  v.  Debenham,  1891,  [c)  Sub-8.  (3). 

1  Ch.  412  ;  60  L.  J.  Ch.  166.  (</)  Sub-s.  (4) ;  boo  ca«c«  cited  in 

(a)  Sub-8.  1  ;  the  ezprossion  "con-  not«  [b\,  lup. 
veyanco "    in   the   Act   includes    an  (O  lie   Pfck    and    School    Dd.   for 

assignment,   &c.,  see   s.    2  (5);    tho  London,  1893,  2  Ch.  315;   62  L.  J. 

term  "land,"  land   of   any  tenure,  Ch.    598;    Re    Ilughft    and   A$hUy, 

BOO  8.  2  (2).  1900,  2  Ch.  695  ;  69  L.  J.  Ch.  741. 
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Hiap.  XI.     proporty  i^  /  ).      Ihit  iiii  t'ii^oiuont    wliich  is   uot  o])viou8  or 

S«*<  t.  4. 

apparent  will  not  pass  untlor  tho  implied  general  words  (j/). 

The  oponition  of  gononil  words  is  of  course  restricted  to  tho 
oetute  nnd  interest  whieh  tho  grantor  has  at  tho  date  of  the 
eonvcviinee  (//),  and  rannut  be  conhtnied  as  giving  a  legal 
right  against  the  grantor  to  a  usit  whieli  has  l>ecn  merely 
Itrecarious  (i*). 

Their nw.  The  "general  words''  formerly  used  occasionally,  under 

the  reference  to  reputation,  help  out  an  omission  in  the 
parcels ;  Imt,  w  ith  this  exception,  they  seem  to  have  been  of 
little  practical  use  (A)  ;  for  nil  rights  and  easements  which 
are,  either  by  implication  of  law  or  by  express  grant,  annexed 
to  the  land,  or  connected  with  its  user  or  enjoyment,  would 
pass  with  it  to  tlie  assignee,  though  not  enumerated  or 
referred  to  ;  and,  on  the  otlier  hand,  rights  and  easements 
not  connected  with  the  user  or  enjoyment  of  the  land,  being 
merely  personal  to  tho  original  grantee,  could  not  be  annexed 
to  it,  and  therefore  would  not  pass  to  the  assignee  even  under 
express  words  of  assurance  (/).  Where,  however,  general 
words  are  inserted,  tho  omission  of  any  one  of  the  particulars 
usually  specified  is  to  be  attended  to  in  construing  the 
deed  {m). 

(/)  See  dictum  of  Fry,  L.  J.,  in  li«li.  L.  J.,  8  Ch.  at  p.  6G7,  aa  to  the 

BayUy  v.  G.    //'.  li.   Co.,   (1884)  26  difference  between  a  grant  in  general 

Ch.  D.  434,  457  ;   cited  inf.  p.  562  ;  words,  and    an  expresB   grant   of   a 

and  judgment  of  Lindley,  L.  J.,  in  specific  right.     General  words  in  a 

Broomjifld  v.    Jf'tlliamn,   1897,   1  Ch.  conveyance  by  the  lord  of  tho  manor 

602  ;  66  L.  J.  Ch.  305 ;    Pollard  v.  of  a  small  piece  f.f  land,  wliich  had 

Garf,  1901,  1  C\\.  834;   70  L.  J.  Ch.  been  copyhold  and  was   afttrwarda 

401.  surrendered  to  extinguish  tho  copy- 

f^r)  Tilchmar$h   v.    Jloi/ston,    (1900)  hf)ld  tenure,   were   held   not   to   re- 

81  L.  T.  673;  Jioe  v.  Siddons,  (1888)  create  rights   of   common:    JIall  v. 

22  Q.  B.  D.  224  ;  Acton  Loe.  lid.  v.  Byron,    (1877)    4    Ch.    D.    667  ;    46 

y.  .t  S.  jr.  Jl.,  (1893)  37  Sol.  J.  3.-.7,  L.  J.  Ch.  297. 

cas^of  a  level  crossing  over  a  railway.  (ij   Barrowt  v.    Lang,   1901,  2  Ch. 

(h)  Quieke  v.  Chapman,  1903,  1  Ch.  502  ;   70  L.  J.  Ch.  007. 

659  ;  72  L.  J.  Ch.  373  ;  Ittddmgton\.  {k)  But  see  IVardley.  Brockkhurtt, 

AtUe,    (1887)   35   Ch.    D.    317;    56  (1859)  1  E.  &  E.  1058. 

L.  J.  Ch.  655  ;  Williamt  v.  Pinckney,  {I)  See  Ackroyd  v.  Smith,  (1850)  10 

(1897)    67    L.    J.  Ch.  34  ;    Booth   v.  C.  B.  164,  188. 

Alcock,  (1873)   8  Ch.  663 ;   42  L.  J.  [m)  I)eni*on   v.    Holiday^    (1858)  3 

Ch.  687  ;  and  see  judgment  of  Mel-  H.  k  N.  670. 


PKKl'AKATION  OF  CON'VEYANCK.  ')■ 

Wliore  a  lease  coutaiueil  a  i»lan  aud  a  description  by  metes  Chap.  XI. 

aud  bounds  of  tlie  parcels  to  bo  demised,  the  word  "  stables,"  — — — 

in  the  general  words,  was  held  iuisuliicient  to  pass  a  stable 
which  was  not  shown  on  the  plan  («). 

Under  s,  G  of  the  Conv.  Act,  1881,  fixtures  of  every  kind,  FixturM. 
including  personal  chattels  incident  to  the  freehold  (as,  <•.«/., 
the  locks  and  keys  of  a  house,  or  the  moveable  parts  of  fixed 
machinery),  pass,  witliout  being  specified,  by  a  convej'ance  of 
the  land  to  which  they  are  afiixed,  or  incident ;  unless  it  can 
be  inferred  that  there  is  an  intention  to  exclude  them. 

It  is  often  difficult  to  determine  what  articles  are  fixtures,  What  are 
properly  so  called,  and  wliat  are  mere  moveable  chattels  (o). 
Greenhouses  constructed  of  wooden  frames,  and  affixed  by 
mortar  to  a  foundation  of  brickwork,  have  been  held  to  be 
fixtures  {]))  ;  but  tapestry  stretched  on  wooden  frames  affixed 
to  the  wall,  and  capable  of  being  readily  removed,  as  between 
tenant  for  life  and  remainderman,  would  not,  it  seems,  as  a  rule, 
be  fixtures  {r).  In  such  cases  the  purpose  of  the  annexation 
must  bo  taken  into  account,  whether  an  intention  is  shown  to 
make  a  permanent  improvement  to  the  inheritance,  or  merely 
an  intention  to  attach  it  solely  for  the  enjoyment  of  the 
owner  during  liis  occupancy  (s) .  -  And  as  every  annexation 
to  the  freehold  is  not  a  fixture,  so,  on  the  other  hand,  an 
article  to  be  deemed  a  fixture  need  not  necessarilj'  be  fastened 
.to  the  freehold.     Thus,  statues,  ornamental  vases,  and  stono 


(»)  Maitland  v.  Maekinnon,  (1862)  heir  and  executor  and  tenant  for  life 

1  H.  &  C.  C07 ;  32  L.  J.  Ex.  49.  aud  remiiiudernien,  wh?  Williams  ou 

(o)  See    Ex   p.    liarclai/,    (18.'>.i)    5  Exors.,  9th  t>d.  p.  640  <•/ *<•./. 
D.  M.  &  G.  403;  Mather  v.  /V<js<-r,  (p)  Jnikim    v.    Gf(htng,   (1862)    2 

(1850)  2  K.  k  J.  530 ;  25  L.  J.  Ch.  J.  &  H.  520. 

30 1,    aud    cases    thero    cited ;    and  (r)  Norton   v.    Dathirood,    1896,    2 

generally  as   to  trade   fixtures   and  Ch.    497 ;    05   L.    J.    Ch.    737  ;    Jie 

machiucry,  see    Fiaher  on    Mtgea.,  Dc  Falbe,  1901,  1  Ch.  623;  70  L.J. 

6th   ed.    paras.    69 — 73  ;    Cooto   on  Cli.    280,    disapproving    D'L'yucourt 

Mtge«.,7the<l.pp.l28r<««rj.,/;«'y«o/</«  v.    Grrgory,    (1866)    3  Eq.    382;  .36 

V.  ^lAfty  4  .9«/i,  1904,  A.  C.  466.    \s  L.  J.  Ch.    107;    see  JIanry  v.   11., 

to   fixtures    between    landlord    and  (1740)  2  Str.  1141. 
tcnaut,  and  generally,  see  Woodfall,  (.«)  Lf\gh  v.    Taylor,   1902,   A.    C. 

17th   cd.   p.   694   et  seq.  ;    between  157;  71  L.  J.  Ch.  272. 
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Chap.  XI.     gai-Jon-soatc,  n-taiiiinp  their  positions  morcly  ]>y  tlulr  own 

1-1-^ —  weight,  but  forming  pftrt  of  tlio  nnliitcctural  design  of  tlio 

mansion  and  grounds,  liavo  boon  licM  to  l)e  fixtures  (/). 


Orprhanging 
building*. 


8*1p  of  frood- 
will  rntiUps 
purchsM  r  to 
u.<io  trade 

DAIDC. 


AVhen  land  and  i»ronnse8  aro  conveye<l  hy  reference  to  a 
ground  plan,  u  part  of  tlio  premises  overhanging  adjoining 
land  of  the  vendor,  not  shown  on  the  plan,  will  not  i>ass  to 
the  purchaser;  and,  on  the  other  hand,  on  a  conveyance  of 
thf  adjoining  land  the  overhanging  premises  will  pass 
th«  P'with  ill). 

The  assignment  of  all  the  beneficial  interest  and  good\\'ill 
in  a  trade  or  business  inibidos  the  right  to  use  the  name  of 
the  vendor  for  the  purpose  of  showing  the  business  to  be  the 
same  as  formerly  carried  on  by  liim,  but  not  so  as  to  expose 
him  to  any  liability  (r). 

Implied  RTBut  Upon  the  conveyance  of  part  of  an  estate,  even  if  the 
Uon  o7*""'  vendor  is  a  mortgagee  selling  under  his  statutory  powers  (y), 
a  grant  of  all  such  rights  and  easements  over  the  residue 
retained  by  the  vendor  as  are  essential  to  the  duo  enjoyment 
of  the  part  conveyed,  will,  if  there  is  nothing  in  the  convey- 
ance to  negative  the  presumption,  be  presumed :  for  instance, 
the  grant  of  an  absolutely  necessary  right  of  way  {z),  or  of 
drainage  V/),  or  of  the  right  t<j  the  continued  enjoyment  of 


neccjuiary 
«UMnicut.<«. 


(0  L'Eyncourt  v.  Grfgory,  tup. ; 
Monti  v.  Bartut,  1901,  1  K.  B.  20.'J ; 
70  L.  J.  K.  B.  225 :  and  we  Viscount 
II,U  V.  Bullock,  1897,  2  Ch.  65,  482; 
66  L.  J.  Ch.  705. 

(m)  Laybourn  v.  GridUtj,  18D2,  2 
Ch.  53;  61  L.  J.  Ch.  3.Vi. 

{j)  Thynne-w.  Shore,  '1890)  45  Ch. 
T>.  577  ;  69  L.  J.  Ch.  609. 

(y)  Bom  V.  Turner,  1900,  2  Ch. 
211  ;  69  L.  J.  Ch.  593. 

(;)  See  tup.  p.  4 1 1 . 

(<i)  ryn-  T.  Carter,  (1867)  1  H.  k 
N.  916  ;  28  L.  J.  Ex.  258  ;  Swart  r. 
Cochrane,  (1861)  4  Macq.  117.  See 
obeerratioiia  on    Pyn-   v.   Carter,   in 


S'lJ^eld  V.  Broicn,  (1863)  4  D.  J.  & 
S.  185  ;  33  L.  J.  Ch.  249  ;  but  see 
Jf'atlJi  V.  KehoH,  (1871)  6  Ch.  166; 
40  L.  J.  Ch.  126,  where  Pyer  v. 
Carter  waM  approved ;  and  see  es- 
p<'cially  Jf'hteUlon  v.  Burroirt,  (1879) 
12  Cli.  D.  31,  49  ;  48  L.  J.  Ch.  853, 
and  liiisurll  T.  Jfatln,  (188^)  10  A.  C. 
590,  whicli  docs  not  impugn  the 
authority  of  the  former  case,  but  in 
a  dociHion  on  itH  own  npccial  circum- 
stances. The  right  of  drainage  must 
Vkj  of  the  same  kind  as  that  formerly 
enjoyed  ;  so  that  a  right  to  drain 
surface  water  implies  no  right  to  use 
the  drain  for  sewerage  ;  TT'alton  v. 
Trouyhlon,  (1883)  48  L.  T.  608.      " 
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rao<l»  in  lights  on  tlio  sale  of  a  house  (/>),  access  of  air  through 
a  definite  aperture  (r),  or  of  any  other  easement,  whether 
continuous  id)  or  discontinuous  (<),  necossary  to  the  enjoy- 
ment of  the  property,  or  <»f  the  right  to  that  extraordinary 
support  hy  the  adjoining  soil  which  is  requisite  in  order  to 
support  tlie  huildings  on  the  part  conveyed  (./)  :  and,  con- 
versely, in  the  ahst-nce  of  any  thing  in  the  conveyance  to 
negative  the  presumption,  a  reservation  will  he  presumed  of 
all  such  riglits  and  easements  over  the  part  conveyed  as  are 
essential,  in  the  sense  of  heing  easements  of  necessity,  to  tlie 
due  enjoyment  of  the  part  retained  hy  the  vendor  (.7 1 .  In 
order  to  pass  rights  wliieh  are  nut  properly  easements,  r.//.,  a 
right  of  way  over  anotlier  tenement  of  the  grantor  (//),  or  a 
right  to  support  for  a  house  from  an  adjoining  plot  of  land, 
where  both  had  been  in  the  possession  of  one  common 
owner  (/),  the  word  "  appurtenances  "  was  formerly  insuffi- 
cient; words  amounting  to  an  express  grant  were  necessary  (/) ; 
but  it  has  since  been  held  (/),  that  a  grant  of  land  "  together 
witli  all  ways  now  used  or  enjoyed  therewith,"  will  pass  the 


Chap.  xr. 

Sect.  •!. 


(A)  See  xKp.  p.  405  et  teq.  And 
consider  f'urriem''  Companij  v.  Corbet t, 
(1865)  2  Dr.  &  S.  355  ;  llllix  v.  Man- 
chester Carriage  Co.,  (1876;  2  C.  V.  D. 
13  ;  cf.  Booth  V.  Akock,  (1873)  8  Ch. 
663  ;  42  L.  J.  Ch.  557. 

(r)  Aldin  v.  Latimer  S;  Co.,  189},  2 
Ch.  437;  63  L.J.  Ch.  601. 
-  (rf)    Watttx.  A'rUoii,  (1871)  6  Ch. 
166;    40  L.    J.    Ch.    12  j;    case    of 
artificial  underground  watorcourso. 

,)  K«ii  V.  Oxky,  (1875)  L.  R.  10 
Q.  TJ.  369  ;  44  L.  J.  Q.  B.  210  ; 
Jinrlshire  v.  Grubh,  (1881)  18  Ch.  D. 
616;  50  L.  J.  Ch.  731  ;  lUnjIey  v. 
G.  ir.  R.  Co.,  (1884)  26  Ch.  D.  434. 

(/)  Sco  Smart  v.  Morton,  (1855)  5 
E.  &  B.  30 ;  24  L.  J.  Q.  B.  260 ; 
LugdtiU  V.  liobcrttOH,  (1857)  3  K.  &  J. 
695;  Cal.  R.  Co.  v.  Sprot,  (1850)  2 
Macq.  449  ;  Haines  v.  Roberts,  (1857) 
7  E.  &  B.  625  ;  27  L.  J.  Ex.  49 ; 
and  sec  ca-sca  citixl  tup.  p.  421. 

{ff)  Seo  I'ifunngton  v.  Gnlland, 
(1853)  9  Ex.  1  ;   22  L.  T.  Et.  "«0  : 

n.     VOL.  1. 


I'larso))  V.  Speticcr,  (1S63)  3  B.  &  S. 
761  ;  Worthington  v.  Gimion,  (1860) 
2  E.  &  E.  618  ;  29  L.  J.  Q.  B.  116; 
and  see  Richards  v.  Reft,  (1853)  9  Ex. 
218  ;*  23  L.  J.  Ex.  3  :  Murchie  v. 
Btack,  (1865)  11  Jur.  N.  S.  608  : 
T)avie%  V.  Sear.  (1869)  7  Eq.  427  ;  38 
L.  J.  Ch.  545 ;  Jlotrarth  v.  Arm- 
strong, (1897)  77  L.  T.  62  ;  Kensington 
Cu-op.  Stores  V.  I.gons,  (1895)  11 
T.  L.  R.  319;  sup.  p.  411. 

(h)  Bolton  V.  B.,  (1879)  11  Ch.  D. 
968  ;  48  L.  J.  Ch.  467. 

(0  Shrrbn>ok  v.  Tu/nell,  (1882)  46 
L.  T.  886  ;  and  see  Watson  t. 
Troughton,  (1883)  48  L.  T.  508. 

(k-)  Barlow  V.  Rhodes,  (1833)  I  Cr. 
&  M.  439;  Baird  v.  Fortune,  (1861) 
4  Mac<i.  127  ;  Grgmes  v.  Peacock, 
(1009'  BuU.  17. 

(0  Barkshirt  v.  Grubh,  (1881)  18 
Ch.  D.  616;  Kay  t.  Oxleg,  (1875) 
L.  R.  10  Q.  B.  360  :  44  L.  J.  Q.  B. 
21ft. 

O  O 


Sret.  4 


662  iM:r.rAKATi''>N  or  cv^nvkyanck. 

Chap.  XI.  ri^'ht  to  uso  ft  tlpfinito  way,  uso<l  for  tho  convenience  of  tho 
liiinl  praiite<l,  own  thou<:li  tlic  rond  wn.s  crmstnicted  during 
unity  of  possession,  ftn<l  did  not  cxi.'it  previously;  also,  that 
tlio  wonls  "  with  nil  rights,  members  or  aitpurtonances  to  tho 
hereditaments  Kdonging,  or  oecujiied,  or  enjo^'ed  as  part, 
jmrecl,  or  menihrr  tliereof,"  will  pass  a  right  to  use  n  private 
road  made,  during  unity  of  possession,  hy  the  vendor  for  his 
ONMi  convenience (///).  In  liayhi/  v.  (i.  1/ '.  A*.  Co.,  Fry,  Ti.  J .,  ex- 
pressed the  opinion  («),  that  "  if  one  person  owns  both  "NVhite- 
aer«>  and  Blaokacre,  and  if  tlicro  be  a  made  and  visible  road 
over  "Wldtcacre,  and  that  has  been  used  for  the  purpose  of 
Blackaero  in  such  a  way  that  if  two  tenements  belonged  to 
several  owners  there  would  have  been  an  easement  in  favour 
of  IMackacre,  and  tho  owner  aliened  lihickacre  to  a  purchaser, 
retaining  "NVhitcacre,  then  the  grant  of  lilaekiicro  either 'with 
all  rights  usually  enjoyed  with  it,'  or  'with  all  rights  apper- 
taining to  Blaokacre,'  or  prohabhf  the  mere  grant  of  Black  acre 
itsrlf  trif/ioift  fjencral  ironlx,  can'ies  a  right  of  way  over 
"Whiteacre."  And  as  regards  the  use  of  the  words  "  enjoyed 
with,"  implied  by  s.  G  of  tho  Conv.  Act,  1881,  a  right  to 
come  within  those  words  must  bo  such  a  ono  as  has  been  used 
under  circumstances  lending  to  an  expectation  that  the  enjoy- 
ment would  be  continued  and  that  it  would  not  be  simply 
precarious  (o) :  but  tho  main  point  to  bo  considered  is  whether 
there  has  been  actual  user ;  if  there  has,  and  the  right  claimed 
is  one  known  to  the  law,  tho  right  will  pass  under  tho  section 
though  its  U.S0  has  been  precarious ;  but  in  each  case  the 
special  circumstances  must  bo  taken  into  consideration  {jj), 

{in)  IlaijUy  t.  G.  W.  Jl.  Co.,  (1884)  (o)  Sinninpfiam,    Diitilnj  and  Ditl. 

20  Ch.  D.  43i  ;  lie  Peck  and  Sfh.  Bd.  Bkg.  Co.  v.  A'om,  (1888)  38  Ch.  D. 

for   LcHdon,  1893,    2  Ch.  315,  321  ;  293,  307  ;  67  L.  J.  Ch.  GOl  ;   Godwifi 

C2  L.  J.  Ch.  .'.98;  and  »oo  Brown  v.  t.  Srhufppen,    1902,    1    Ch.  926;    71 

Atahntter,    (1887)   37   Ch.   D.   490 ;  L.   J.    Ch.   438,   as    to    a  right  to 

67  L.  J.  Ch.  255;    Thomas  v.  Oictu,  light;  Biirrowx  v.  Lang,  1901,  2  Ch. 

(1887)  20  Q.  B.  D.  225;   67  L.  J.  602;  70  L.  J.  Ch.  007,  a8  to  right 

Q.    B.   198  ;   Rot  t.    Siddon»,   (1888)  to  continuance  and  uso  of    watcr- 

22  Q.  B.   D.  224  ;   60  L.  T.  345  ;  coureo. 

Gordon  v.  Ogilrir,  (1899)  15  T.  L.  R.  (/>)   International     Tea     Slore$     v. 

239.  nohbi,  1903,  2  Ch.  165 ;  72  L.  J.  Ch. 

(m)  At  p.  558.  .in;  see  judgment  of  FarwcU,  J., 
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On  the  severance  of  a  tenement,  a  diBtiuetion  was  formerly  Chap.  XT. 

'  Sect.  4. 

considered  to  exist  between  a  continuous  easera'^'nt,  such  as 


.     No  diBliuclion 

a  right  of   drainage,  and   a  di.'^continuous   easement,  such  botwi<-na 
as  a  riglit  of  way,  as  respects  the  enjojTnent  of  the  right  i'^.'j'^UllJt* 
being  continued  to  the  o^^'ner  of  tlie  dissevered  tenement.  ^'^j^J^j;;"- 
But  later  cases  have  destroyed  any  such  distinction,  and  the 
authorities  (  7)  now  show  that  ea.semonts,  whother  continuous 
or  discontinuous,  and  even  rights  or  modes  of  user  which, 
though  not  strictly  easements,  are  nearly  akin  to  them,  and 
whicji  have  been  visibly  enjoyed  by  the  property  sold  over 
the  property  retained,  will  pass  imder  the  customary  general 
■words  ;  nor  docs  the  fact  that  the  right  or  mode  of  user  has 
only  come  into  existence  during  unity  of  possession  of  the 
two  tenements  prevent  such  a  construction  of  the  grant,  and 
the  general  words  employed  in  it. 

In  every  case,  where  a  vendor  is  selling  part  of  his  land,  Riphti  in- 

J  ^  .  tondfd  to  be 

the  natui-e  and  extent  of  the  easements,  or  quasi-easements,  ntaincd 
which  he  intends  to  retain,  should  not  be  left  to  more  pre-  ^^','" '-sly 
sum]»tion.     Unless  the  ri<rht  to  be  reserved  by  implication  is  mciiHonwl. 
clearly  essential  to  the  enjoyment  of  the  property  retained, 
the  ordinary  rule,  that  a  grantor  shall  not  derogate  from  his 
absolute  grant,  will   prevent  its  being  clamied  against   the 
purchaser.    It  was  stated  by  V.-C.  Kindorsloy,  as  well  settled 
law,  that  if  a  person  having  a  liouso  on  his  land,  the  windows 
'of  which  have  existed  for  more  than  twenty  years,  sells  a 
portion  of  the  land,  the  purchaser  may  erect  any  buildings  lie 
pleases  upon  the  land  so  sold  to  him,  however  much  they  may 
interfere  with  the  lights  of  the  vendor's  house  (r). 


•with  reference  to  cascB  citetl  in  la^t  jmlginont    of    Rigby,    L.    J.,    and 

note.  cases  cited  aup. 

(7)  James  v.  Tlanl,  (1836)   4  A.  &  (r)  C'MniVr/  Co.  v.  Corbftt,  (1865) 

E.    749  ;     irmu  V.   Kehon,  (1871)  6  2  Dr.  &  S.  355,  which  was  foUowe«l 

Cli.  1G6;    40  L.  J.  Ch.  126;    Kaij  x.  in   EUi*  v.   Mancht-lfv    diniage  Co., 

Oxlfii,  (1876)  L.  R.  10  Q.  B.  3G0  ;  (1876)  2  C.  P.  D.  13:   and  mo  Tatr* 

Harkshrry.GnM,  (1881)  13  Ch.  1\  v.  K„owlr*,   1891,  2   Q.   li.   664  ;    60 

616  ;   50  L.  J.  Ch.  731 ;    and  liat/ln/  L.  J.  Q.  IV  Oil.  wh.r.-  .1  ripht  .,f  way 

V.  O.  ir.  Ji.  Co.,  *iip. ;  BroomffUi  v.  n«.t  of  necessity  wa.s  hold  not  to  be 

WiUiamn.    1807.    1     Ch.    f.OJ.      Sec  impliodly  roworvM  <>n  ii  niortgT»K<'- 

O  O  2 
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C1»»r  ^I-         I 'I  the  procoilinp  ronmrks,  tlio  wonl  "rcEorvation"  lias  l)eon 

**"*■_*■    -   usctl  in  n  ponenil  sense,  as  including  any  right  and  eas<*ment, 

tYr*'Mi»7*"^t!Tf  ^r  (inasi-onwnipnt,  wliich  a  v.ndor,  <.n  P.-lling  part  of  his  pro- 

«  n— Tvntioii.   pt^rty^  ninv  bo  desinms  of  retaining  for  his  own  Iwnofit  over 

the  land  conveyed  ;  hut  a  reservation,  in  the  strict  Bcnso  of 

the  term,  can  only  ho  in  n'spect  of  something  issuing  out  of 

the  thing  granted,  just  as  an  exception  nnist  be  i>arccl  of 

what  would  otherwise  be  the  entirety  of  the  thing  granted. 

Thus,  a  right  of  sporting,  or  the  like,  cannot  properly  be 

made   the   subject   of    a   reservation  («),   and   ought   to  be 

expressly   re-granted  or  provi<lcd  for  in  the  declaration  of 

uses,   as   above   suggested  (/)  ;    but    in   many    cases,   what 

pur|iorts  to  be  an  exception  or   reservation  will  be  held  to 

operate  as  a  fresh  grant  (n). 

Upon  the  sale  of  land,  the  vendor  cannot  create  new  rights, 
unconnected  with  its  use  or  enjoyment,  and  annex  them  to  it, 
so  as  to  pass  to  assignees :  r.(/.,  a  right  for  the  owners  of  close 
A.  to  walk  over  close  13.  for  a//  purposes  (x) :  nor  subject  it 
to  novel  burdens  (//),  except,  indeed,  by  way  of  negative 
covenant  (z). 

Sect.  51  of  the  Conv.  Act,  1881,  makes  the  use  of  the  word 
"  heirs  "  unnecessary  in  a  limitation  in  fee  simple  in  a  deed, 
and  enacts  that  the  words  "  in  fee  simple  "  shall  be  sufficient. 
A  limitation  *'  in  fee  "  is,  however,  insufficient,  and  will  only 
pass  a  life  estate  {a). 


Aa  to  the 
nration,  Ac. 
of  new  caec- 
mentn. 


Limitation  in 
fee  jiunplo. 


(«)  Doe  d.  Doughi*  v.  Lork,  (1835) 
2  A.  k  E.  715,  743  ;  Eirart  v. 
Graham,  I\9,h0)  7  H.  L.  C.  331  ;  29 
L.  J.  Ex.  88  ;  If'tckham  v.  Jfatrf.n; 
(1840;  7  M.  &  W.  C3;  10  L.  J. 
N.  S.  Ex.  153  ;  cf.  Wxlkin»on  v. 
/V*>M//,  (1843)  11  M.  &  W.  3:!:  12 
L.  J.  Ex.  227. 

(/;  Sec  *up.  p.  534. 

(m)  8ce  U'irkfiam  v.  Hanker,  mp.  ; 
Durham  Jt.  Co.  T.  Walkrr,  (1842)  2 
Q.  B.  at  p.  967  ;  Corp.  of  London  v. 
/.V<7t,  (1880)  13  Ch.  D.  798,  802; 
49  L.  J.  Ch.  297  :  K'tp.  p.  412,n.  (rf). 

(j)  Arkroyd  r.    Smifh,    (1850)     10 


C.  B.  ir.l  ;  10  L.  J.  C.  P.  315; 
Jj/frtoii  V.  Lord  Jintrnfoir,  (1853)  4 
II.  L.  C.  1  ;  23  L.  J.  Ch.  348;  and 
cf.  Slorkjnrl  Watrrtcorku  Co.  v.  Potta; 
(1864)  3  H.  &  C.  300  ;  Xnttnll  v. 
Jlrncricrll,  (1866)  L.  K.  J  Ex.  1  ;  30 
L.J.  Ex.  1. 

(y)  Ackroyd  v.  fimith,  tup.  ;  and 
HOC  Ktppdl  V.  BaUnj,  (1834)  2  M.  & 
K.  at  p.  535, 

(;)  Sec  L.  4-  S.  W.  li.  Co.  V.  Gomtn, 
(1882)  20  Ch.  D.  562  ;  61  L.  J.  Ch. 
530. 

(a)  lie  Ethtl  and  Mitchell,  1901,  1 
Ch.    9J5:    70    I>.  .T.   Ch.   408.   ^See 


I'KKi'AKATION  Ol'  CONVEYAKCE.  ^^^ 

The  clause  beginuiug  "  and  all  tli«*  estate,  right,  title,  auJ     CUp.  XI. 
iuterest,  &c.,"  is  now   imi.lit-d  by   b.  O'i   of  the  Couv.  Act,  1  ' — 

...  IT.    AUesUto 

LSSl,  except  where  a  c<jntrary  mteution  is  expressed.  It  .lau^.. 
would  not,  even  at  Law,  pass  any  interest  in  the  property, 
which  from  a  general  consideraticjn  of  the  deed,  it  appears, 
was  not  intended  to  pass  (A);  hut  in  the  case  of  several 
vendors,  who  concur  in  assuring  an  estate,  say  in  fee  simple, 
there  can,  it  is  conceived,  bo  no  doubt  that  under  the  common 
clause  the  interests  (;f  all  the  convoying  i)arties  will  pass,  even 
though  sueh  parties,  as  between  themselves,  may  in  fact 
be  entitled  somewhat  differently  from  what  they  supposed  to 
be  the  case. 

ThouHi  now  obsolete,  it  was  fnrnurlv  a  common  practice,  Dower iwe* 

o  .  *     1  1  'J    whether  to  be 

even  wlun  the  i>urcliaser  had  no  wife  to  whom  he  was  married  iu„ert«l. 
before  L^34,  when  the  Dower  A<t,  1H3:3,  came  into  operation, 
to  convey  the  estate,  if  freehold  of  iuheritanee,  to  the  or<linary 
uses  to  bai-  dower,  in  order  to  avoid  the  necessity,  on  future 
sales,  of  proving  the  non-existence  of  any  such  wife ;  and  to 
add  the  common  clause  negativing  the  right  to  dower.  The 
purchaser  may  now  defeat  his  wile's  dower  by  a  conveyance, 
or  even  by  a  mere  general  devise  in  his  will  (c)  ;  and,  in  the 
event  of  his  intestacy,  the  effect  of  a  declaration  in  bar 
of  dower  may  often  bo  to  i)refer  a  remote  heir  to  the 
wife.  The  C(»mmon  limitations  in  a  cnvoyanco  executed 
before  18;i4,  but  without  the  express  negative  of  a  right 
-  to  dower,  do  not  bar  the  dower  of  a  woman  married  after 
1833  {il).     It  is  not  necessary  that  the  purchaser  should  have 

also,  as  to  tho  necessity  for  words  of  wlierc  smiiU  yk-cc  of  copyhold  was 

limitation,    Learherg    v.     Lttchford,  held    to    pmu   on   a   grant   in    fee  ; 

(189.5)  72  L.  T.  489  ;  Re  Incin,  1901,  WiUiams  v.  I'incknfy,  (1897)  67  L.  J. 

2  Ch.  752  ;    and  for  a  case  where  an  Ch.  34  ;    Thcllu»ou  ▼.  Liddard,  1900, 

equitable  fee  nimplo  was  held  to  pa-.s  2  Ch.  635  :    69  L.  J.  Oi.  673,  where 

without    wordH    of     limitation,     Uc  an  e«iuitttble  csUite  passed. 

Tri>i,,h,tm\  Trials,  1904,  2  Ch.  4S7.  ')   /■"<-'y   v.    JIill,    ,1875,    19   Eq. 

(A)  See  Jlunt  v.  Jimmanl,  (185»    9  340  ;  44  L.  J.  Ch.  215  ;    Jif   Thomas, 

Ex.  635;   23  L.J.  Ex.  135;    Ji^oj>n-  (1886)    34    Ch.    D.    IGG  ;    50    L.    J. 

V.  JlnrriMti,  (1855)  2  K.  &  J.   113;  Ch.  9. 

Jiookr  V.    Lord   Krn,wplo,i,  (1856)    2  {d)  Fry  v.  yJ>lf,  (1855)  7  D.  M.  X 

K.  &  J.  753;  26  L.  J.  Ch.  795;  Early  V,.  687  ;  25  L.  J.  Ch.  141;   Clarke  v. 

y'.Kathbone,  (1887)  57  L.  J.  Ch.  652.  /><.«*/•«,{  I S5S    4  K.  k  J.  206. 
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Chap.  XI.     oxt«cutc(l  tho  it.nvoyance  in  ordir  to  give  elfeit  to  tho  duclara- 
—1— —   tion  agjiinst  dower  (<). 


^\'hc•th^r 

punh'i—T 
cat 


duwii 


I'ndor  a  limitation  to  uses  to  kir  duwrr,  not  preceded  by 
nnv  power  of  appointment,  tho  purchaser  may,  as  a  matter 
of  strict  right,  ro<piiro  tlio  conciirronco  of  tho  dower  trustee 
ill  the  conveyance:  but  an  cbjittlon  t«)  tho  title  on  this 
gi-ouud,  though  technically  wdl  founded,  is  considered 
frivolous  and  vexatious  (./'). 


Sjction  f>. 


(5.)   The  covenaiita. 


Covenants  for  The  covenants  for  title  ore  that  part  of  the  draft  upon 
which  disputes  and  questions  of  difficulty  most  frequently 
arise:  they  arc  of  considerable,  though,  perhaps,  to  a  pur- 
chaser, of  rather  over-estimated  importance :  to  tho  solicitor 
they  are  important,  inasmuch  as  ho  will  bo  responsible  to  his 
client  for  permitting  him  unknowingly  to  enter  into  improper 
covenants  ig)  ;  or  for  not  securing  to  him  those  to  which  he 
is  entitled  from  the  other  party. 


title 


8t)lici  tor's 
liibihty  in 
nwpect 
thereof. 


Effect  of  tho 
Conv.  Act, 
1881. 


Under  the  Conv.  Act,  1881,  s.  7,  covenants  for  title  in 
certain  statutory  forms  are  implied  in  conveyances  in  which 
tho  convoying  parties  aro  expressed  to  join  in  certain  capa- 
cities, and  by  s.  0  acknowkdgmcnts  and  undertakings,  having 
tho  effect  prescribed  by  the  Act  //),  may  be  substituted  for 
the  old  covenants  for  production  and  safe  custody. 


(e)  Fairlrij  v,  Tiick,  (1857)  3  Jur. 
N.  S.  1089  ;  27  L.  J.  Ch.  28  ;  and 
8CO  further  a«  to  tho  cffett  of  a 
general  deviho  on  tho  wiJow'tj  right 
to  dowcT,  and  n»  in  her  being  i)ut  to 
her  flection  between  her  dower  and 
tho  devif^Mi  estate,  Klti»  v.  /./-mm, 
(1M4)  3  Ha.  310;  13  L.  J.  Ch.  '210  : 
lUnding  v.  li.,  ;i8.57)  3  K.  &  J.  iN  ; 
2G  L.  J.  Ch.  469 ;  Gtbuon  v.  (1., 
(1852)  1  Dr.  42  :  22  L.  J.  Cli.  3JG  ; 
Rouland  v.  CuthberUon,  (I8G9)  8  Eq. 
406 ;  rarker  r.  Soiarby,  (18o4 )  4  D.  M. 
k  O.  321  ;  23  L.  J.  Ch.  623 ;  Thomp- 


son V.  Hurra,  (1873)  16  Eq.  .')92  ;  42 
L.  J.  Ch.  827  ;  and  as  to  a  leg^y  in 
satiHf action  of  dower,  bcc  Hr  Greni- 
vood,  1892,  2  Ch.  295  ;  CI  L.  J.  Ch. 
668. 

(/)  Collard  v.  Jioe,  (1859)  4  D.  & 
J.  625  ;  28  L.  J.  Ch.  660. 

(jf)  Stanuard  v.  Ullilhornr,  (1834) 
10  BiDff.  491  ;  3  L.  J.  N.  S.  C.  T, 
307.  Probably  ho  would  be  pro- 
tected by  an  opinion  of  counsel  ; 
fee  Cordery  on  SolicitorB,  3rd  ©d. 
130. 

(A)  S.  0. 
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No   precise   form   of   words  is  ueee&sary  to  constitute  a     Chfip.  xi. 

covenant,  if  only  there  is  an  aprreement  by  (hed  (i) ;  and  if 

the  covenantor  adopts  the  deed  in  other  respects,  his  non-  Low  wn- 
execution  of  it  is  not  material  for  the  purpose  of  binding  him  **  '^"  *■  ' 
by  his  covenant  (/.).  If  the  coveuaut  is  contained  in  a  dei-d 
poll,  the  covenantee  should  bo  named  or  defined  therein; 
and  if  in  an  indenture  he  should  be  made  a  party :  but  the 
benefit  of  a  covenant  respecting  tenements  or  hereditaments 
contained  in  an  indenture  executed  after  the  1st  Oct.,  iXio, 
may  be  taken,  though  the  covenantee  is  not  named  a 
party  (/) ;  but  he  must  be  existent  at  the  date  of  the  execu- 
tion of  the  deed  (//).  Covenants  may,  of  course,  bo  entered 
into  by  reference  to  those  in  another  instrument  (///). 

A  vendor,  if  the  absolute  beneficial  o^\•ner,  enters  into  the  "V^Tiat  cove- 
usual  covenants  that  he  has  good  right  to  convey,  assign,  or  i: 
surrender  (as  the  case  may  be),  for  quiet  enjo\-ment,  free  ^'^.^^^^ 
from  incumbrances,  and  for  fui-tlior  assurance  {n).     By  the 
Conv.  Act,  1881,  s.  7,  these  covenants  are  implied  in  every 
conveyance   of   freeholds,   for   valuable   consideration   by  a 
person  -who  conveys,  and  is  expressed  to  convey,  as  beneficial 
owner. 

The   covenants   of   a  vendor   who   is   absolute   beneficial  J^^  ^li^'^^^f/ 
o\N'ner,  if  he  has  aequu-ed  the  estate  by  purchase  for  valuable  cxtind. 
consideration,  are  extended  to  the  acts  of  himself  (o)   and 
'parties  elaiming  under  him  :  it  is  conceived  that  marriage  is 
for  this,  as  it  is  for  other  purjioses,  a  valuable  consideration, 

(.)  dnr  V.  J{ol,trU,  (1833)  o  U.  k  {'»)  It'  Slrafoii,  (1852)  1  D.  M.  k 

Ad.  at  p.  82  ;  Wood  v.  Copper  M inert'       G.  57G  ;  22  L.  J.  Ch.  194. 

Co.,  (1849)  7  C.B.  906,1136;  18  L.J.  ,   ,  a^  nt.       ;         /;•       .    Menaxi-; 

J:                      .           \     ,.,    »,    ^  («)  accChutrh  V.  Brown,  (150S)  15 

C.  P.   293;  Rigby  v.  G.  W.  R.  Co.,  ,/  '                 .„,,     „/•.        <L>   J.  *^ 

,  '      „,'           „.^    ..T    -  >cs.   at  pp.    2o3.   264.      See  as  to 

(1845)  14  M.  A:  W.  at  p.  816;  lo  L.J.  ./*,        ,    ,,      ,-               ... 

i*     ^                   .          *'.    „.    ,,  T    T,  renewable  leJiscboUls,   lance  v.   f.arl 

Ex.60;  Re  Cado</aii,  (189j;  <J  L.  1.  ,iB-n\  i  i,   ru    T?    in 

'                 .      >  \         /  cfRtiiifurUij,  (18o0)  1  Ir.  Lh.  H.  ill. 

,     ,      .        ^    ,    .        ,,o,o  /•       Sec  as  to  covenantii  for  furlluT  WWII- 

Ik)  Archard  v.  CoiihUng,  (1843,  G  ^        -t,r    . 

/  '  _  •"  ^  ranee,  •»/.  p.  (95  (t  $tq. 

Man.  &  u.  I-1. 

(0  See  the  R.  P.  Act,  1845.  8.  5.  („)  Brotcninp  v.    Ifnpht,   (1799)  2 

(//)  Kehri/  V.  Dodd,  (1882)  52  L.  J.       B.  &  P.  13,  22  ;  Su^'.    Hth  cd.  599. 

Ch.  34,  39.  ti05. 
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.P   XI. 
t.5. 


Diffrrenoe 

j)nicticc  of 
i>)nv«'yancors 
And  rule  uf 
the  Court. 


ovfii  as  in  favour  of  collat«rnls  (y>)  ;  but,  in  prnctico,  it  ia 
usuul  for  n  vendor  chiiniing  untlor  a  mtirringo  settlement  to 
covenant  against  the  acts  of  the  settlor  ond  his  representa- 
tives {q) ;  and  the  advisability  of  inserting  such  a  covenant  is 
not  removcHl  by  the  Conv.  Act,  18S1,  a  conveyance  in  con- 
sideration nf  nuirriogo  not  being  a  purdia-se  for  value  within 
the  meaning  of  s.  7  (r). 

Formerly,  it  appears,  the  Court  of  Chancery  would  not 
compel  a  vendor  to  enter  into  covenants  extending  back 
further  than  the  acts  of  the  last  owner  («)  ;  but  where  such 
owner  himself  acquired  the  estate  otherwise  than  by  purchase 
for  valuable  consideration,  the  "  universal  and  settled  practice 
of  conveyancers"  (/)  is,  to  make  the  covenants  extend  to  the 
acts  of  all  prior  owners  up  to  and  inclusive  of  the  la.st  pur- 
chaser for  value :  and  the  Courts  would  probably  sanction 
such  practice  by  decision.  The  covenants  implied  by  virtue 
of  the  Conv.  Act,  1881,  extend  to  the  acts  of  all  persons 
through  whom  the  vendor  derives  title  other\\i8e  tlian  by 
purchase  for  value. 

A»  to  cove-  The  o\snier  of  an  estate  sold  by  order  of  the  Court,  or  by 

owner,  on  falo  ^  trustcc  to  whom  he  has  himself  conveyed  upon  trusts  for 
\,y  Court  or     j^|q   without   entering   into   covenants  for  title  which  will 

by  tmateis.  '='  ^ 

run  with  the  land,  enters  into  the  same  covenants  as  if  he 
himself  were  selling  (ii)  :  but  though  it  is  the  settled  practice 
of  conveyancers  to  make  all  the  beneficiaries,  who  take  a 
substantial  interest  in  the  proceeds  of  a  sale  by  trustees, 
covenant  to  the  extent  of  that  interest,  such  beneficiaries  are 
not  bound  to  give  covenants  for  title  on  a  sale  imder  the 
Court  by  tinistees  (x) ;  but  the  trustees  or  person  appointed  to 


{pj  Itaretiport  v.  Biihopp,  (1846j  1 
Ph.  698;  12  L.  J.  N.  S.  Oi.  493; 
but  sccWoItit.  Conv.  and  S.  L.  A.ci», 
8th  ed.  p.  35. 

(v)  Sec  6  Jarm.  Conv.  4th  od. 
216. 

(r)  Wolst.  Conv.  and  S.  L.  Acta, 
8th  ed.  p.  35. 

(*)  Loyd  V.  Griffith,  (1745)  3  Atk. 


268  ;    If'iikrman  v.  Liicheit  of  Rutland, 
(1796)  3  Ves.  233,  236. 

(/)  Sug.  14th  ed.  574.  See  Pickett 
V.  Loggon,  (1807)  14  Vc9.  215,  239; 
and  2  B.  k  P.  22. 

[u,  Sug.  14th  od.  .574. 

{x)  Cottrell  V.  C,  (1866)  2  Eq.  330 ; 
35  L.  J.  Ch.  466. 
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convey  will  give  the  statutory  eoveiiaut  implied  by  the  Coiiv.     cijap.  XJ. 

Act,  1881,  8.  7  (1)  (F)  (i/).     In  one  ca.se,  where  a  t^ale  of  a  — — 

term  of  years  was  oi-dere<l  by  the  Court,  but  instead  of 
carrying  out  the  sale  as  directed,  a  jMirtion  of  the  fee  was,  at 
the  request  of  the  owner,  a  tenant  f«»r  life,  sold  by  the  trustees 
under  a  j^ower  euntained  in  tlio  settlement,  it  was  held  that 
this  was  not  the  case  of  a  sale  undt-r  the  decixM-  of  the  Court, 
and  tJKit  the  tenant  for  life  must  covenant  for  title  (z)  :  but 
no  opinion  seems  to  have  been  expressed  by  the  Court  as  to 
what  should  be  the  fonn  or  extent  of  the  covenants.  These 
questions  upon  sales  under  the  decree,  or  by  the  direction  of 
the  Court,  are,  according  to  the  i)re.Mnt  practice,  usually 
precluded  by  a  special  condition  [a).  And,  even  in  the  case 
of  private  sales,  it  ma}-  bo  doubted  whether  the  practice  of 
conveyancers  could  be  altogether  enforced ;  and  wla'ther  the 
ndes  laid  down  by  Lord  St.  Leonards— that  "  "Where  the 
money  to  arise  by  sale  of  the  estate  is  absolutely  given  to 
two  or  more  persons,  they  are  substantially  owners  of  the 
estate  ;  and  must  accordingly  covenant  for  title  :  "  "  so  even 
where  the  money  is  in  the  first  place  to  be  applied  in  I'uy- 
ment  of  debts,  yet  if  they  are  all  paid  jireviously  to  the  sale, 
the  ce-sfuia  que  trufif  must,  it  is"  conceived,  covenant  for  the 
title  " — are  not  too  broadly  stated.  Suppose  that  a  testator 
devises  an  estate  to  trustees  in  trust  to  sell  and  divide  the 
proceeds  among  his  children,  all  of  whom  are  .sui'/Kri'M.  Hero 
the  beneficiaries,  if  all  agree,  may  elect  that  there  shall  be  no 
'sale,  but  to  take  the  land  as  real  estate  (aa).  Any  of  the  bene- 
ficiaries may,  however,  require  the  trustees  to  proceed  to  a 
sale,  oven  against  the  wi.-«hes  of  their  co-benefieiaries.  Ad- 
mitting that  those  who  agree  to  a  sale  and  join  in  the  contract 
are  bound  to  concur  in  the  conveyance,  and  to  covenant  for 
title  to  the  extent  of  tluir  interests,  it  does  not  appear  that 
there  is  any  mode  by  whith  tlie  dissentients  can  be  compelled 
60  to  concur  and  covenant.  Nor,  it  is  conceived,  if  they 
refuse  so  to  do,  does  theii-  refu.sal  entitle  the  jiurchaser  to 

(y)  See  note  to  8.  33  ofTruBtec  Act,  {n)  Soo    WoU«t.    Fornix   and    Vr. 

1893,  in  Wol«t.  Conv.  and  S.  L.  Acts.  Gth  eJ.  p.  58. 

(.-)  Earl  roitUlt  V.  Hooil,  (IS68;  5  ;<»<0  lie  Ttccelie  and  Mtlu,  (1881   27 

Eq.  115  ;  37  L.  J.  Cb.  '221.  Cb.  D.  315. 
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thap.  XL     rescind  tlio  coutnut.     If  so,  tlio  inability  of  tnistces  f<jr  sale 
__l_l!ll_-  to  jToouro  tlu»  concurri'nto  of  all  tho  bcneiiciarics  aniouuta,  in 
reality,  to  a  defect  in  title. 

Cuvt'iiantA  by        In  tlie  ca^e  of  a  sale  by  tho  eommittco  of  a  lunatic  under 

hiMtic"'*^^  "     !iu  order  of  tho  Coui't,  tho  ( Vmrt  has  juri.sdiction,  under  s.  124 

of  tho  Lunacy  Act,  181)1,  to  authorise  a  conimitteo  to  enter 

into   usual   and   proper   covenants,  including   tho  ordinary 

covenants  for  title  {f'). 

An  to  biul-  The  liability  of  landownoi*s,  agreeing  to  sell  land  to  railway 

IITS-"  n'^T  nnd  other  similar  companies,  to  enter  into  the  usual  covenants 
to  niilway        £     ^j^j  hardly  bo  nuestionod  in  respect  of  land  which 

the  company  has  no  power  to  take  compulsorily ;  such  as 
land  required  for  extraordinary  purposes  (r),  or  in  respect  of 
land  taken  under  an  ordinary  ngreemcnt  with  tho  owner; 
but  as  respects  land  which  tho  company  has  power  to  take 
compulsorily,  tho  landowner's  contract,  thouf,']i  ai)parently 
voluntary,  is  scarcely  so  in  fact ;  and  his  liability  to  enter 
into  covenants  may  bo  considered  doubtful  in  principle,  and 
not  supported  by  any  satisfactory  autliorify ;  for  in  lie  the 
London  Bridge  Acts  {d),  there  was  the  important  f act- 
though  not  noticed  in  the  judgment — of  tho  enabling  Act 
having  been  obtained  by  the  vendors  pursuant  to  an  agree- 
ment with  the  purchaser ;  it  is,  however,  tho  general  practice 
for  such  owners  to  covenant ;  and  the  practice  would  probably, 
if  necessary,  bo  suppoi-ted  by  decision.  As  respects  land- 
owners who  have  entered  into  no  agreement,  but  as  against 
whom  the  entire  proceedings  of  the  company  have  been 
compulsory,  it  is  conceived  that  they  are  not  bound,  and  do 
not  in  ordinary  practice  consent,  to  enter  into  any  cove- 
nant (f) ;  but  as  tho  interests  of  all  parties  aro  bound  by 
the  statutory  conveyance,  the  value  of  covenants  for  title  is 
extremely  small  (/). 

(A)  Rf  Hay,   1896,    1   Ch.  468;  65  (^)  Prcnd  i  Ware,  127,  2.34. 

L.  J.  Ch.  316.  ^  p  .    55g      r^  J 

(f)L.C.C.Act,  184.5,9?.12andl3.       .-         A,^.   ^    o\n     •>•„ 
>.„r..    ,-„  Conv.  4th  od.  230— 231. 

«  (1842)  13  Si.  176. 
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It  was   decided   by  Shadwell,  Y.-C,  that   the   fii>t   uud     CW-  XL 
second  tenants  f.>r  life  of  u  H.'ttled  estate,  selling  under  a    — — — 

Liability  of 

private  Act  of  I'arliiiment  which  they  themselves,  jiursuant  uimiiu  for 
to  an  agreement  with  the  pimhaser,  had  obtained  for  the  ^^^ 
jturpose,  were  honnd  to  enter  into  the  usual  covenants  for 
title ;  the  Court  assuming  that  ujton  a  wdo  under  a  power 
with  the  consent  of  the  tenant  for  life  his  obligation  so  to 
covenant  was  a  nuitter  of  course  ({/). 

In  the  above  case  the  statutory  vendors  were  tenants  for  To  wLo«e  acu 

their  eove- 

lifo  uuilcr  a  will,  and  the  covenants  for  title  were  extended  nunt*  hhould 
to  acts  of  their  testator :  the  question  whether  they  were 
properly  so  extended,  docs  not  app<^ar  to  have  been  much 
considered  ;  and  it  is  submitted  that  though  a  tenant  for  life 
or  other  owner  of  a  particular  estate  selling  or  consenting  to 
a  sale  under  the  powers  of  the  S.  L.  Acts  or  a  settlement, 
may  be  required  so  to  covenant  in  respect  of  his  own  beneficial 
interest,  yet  that,  as  respects  the  reversion,  his  liability  under 
the  covenants  should  bo  confined  to  the  acts  of  himself  and 
parties  claiming  under  liim  ;  and  this  is  now  the  well  settled 
practice  (//). 

Upon  a  sale,  by  husband  and  wife,  of  the  wife's  unsettled  Cuvenant^on 
freehold   or   copyhold   estate,  in   cases  wlucli  do   not  come  bnn.Und 
within  the  M.  W.  P.  Act,  ISSJ,  the  husband,  since  he  either  ^jj;; 
docs  or  may  receive  the  purchase-money,  covenants  for  title 
as  upon  the  sale  of  his  own  estate :  and  if  there  is  any  doubt 
as  to  the  fact  of  miu-riago,  the  woman  should  herself  enter 
iiit«j  usual  covenants  :  and  it  is  submitted  that  a  iiurchaser 
might  requii-e  their  introduction  :  and  in  such  a  case,  and 
also  in  a  case  even  where  no  such  doubt  exists,  it  is  desirable 
to  make  the  wife  covenant,  so  as  to  bind  her  separate  estate  (/). 
And  this,  though  it  probably  could  not  bo  insisted  upon,  is 

(y)  He  Loiilun  Byidije  Acts,  (1842)  Wolst.     Fonna    and    Tr.    lith     t^l. 

13  Si.  176,  179  ;  Earl  ru„htt  v.  llo-jd,  \>.  Gl  ;  bco  /.V  7'./;r//,  (1900)  82  L.  T. 

(ISGS)  5  E*i.  115  ;  37  L.  J.  Ch.  224  ;  G75.     As  to  the  covcnant-s  by  a  ix>r- 

jR«   Sanifff    and    Jiaring,    (1884)    33  eon  directmg  aa  bt-ueiicial  owiur,  bco 

"W.  R.  2r.  ;   53  L.  J.  Ch.  1104.  Couv.  Act,  1881,  8.  7  (2). 

(A)  For    fomi    of    covcnaut,    boo  (•)  Sec  M.  W.  P.  Act,  1893,  s.  1. 


wife,  of  wife's 
estate. 
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Cb«i».  XI.     coinnioiily  roquin'd  ami  lunccMltnl  in  prnctico.     In  cuscs  to 
—11—  whkh  tlu'  M.  "NV.  r.  Act,  1.S82,  npiilit's,  it  is  i)ljiin  that  tho 
murrit"*!  woman  is,  as  regards  her  t-ovenants  for  title,  in  the 
position  of  n/eme  W<',  to  the  extent  of  her  separate  estate. 


An  to  COTC- 

uantw  \>j 
Tcndiir  «>f 
leuM-holds. 


WhtTv-  lie 
rlaima  bj 
purchaBc. 


( 'n  a  sale  of  leo-seholds  in  lots  Ly  way  of  underlease,  the 
vendor,  in  addition  to  the  covenant  for  quiet  enjoyment,  must 
covenant  with  each  sublessee  to  pay  the  rent  in  the  original 
h'a5e,  and  to  perform  tho  covenants  then  in  contained  so  far 
as  the  same  relate  to  tho  residue  of  the  property  (/.). 

( 'n  a  >alo  of  k-asfholds  l»y  a  vendor  who  claims  hy  pur- 
chase, his  liability  under  the  covenant,  that  tho  covenants  in 
the  lease  have  been  performed  up  to  tho  time  of  completion, 
should  be  limited  to  breaches  of  covenant  which  might  have 
occurred  during  his  own  jifriod  of  ownership.  And  though 
upon  tho  sale  of  leaseholds  by  a  vendor  who  claims  by  pur- 
chase, a  covenant  that  the  lease  is  valid  is  usually  introduced, 
it  is  now  well  settled  that  the  covenant  is  qualified,  extending 
only  to  his  own  acts  and  omissions  and  those  of  any  testator 
or  intestate  through  whom  he  claims  [/). 


Aft  to  limiting  Formerly  it  was  a  common  practice  in  cases  where  tenants 
scvtrul  cove-  in  common,  or  other  persons  having  partial  interests  in  an 
SuTrrwiix-c-     estate,  concurred  in  the  conveyance  and  in  the  covenants  for 

live  nharttt  of   (Jtle,  to  limit  the  liability  of  each  covenantor  to  the  amount 

the  purchase- 

monev.  of  his  share  in  the  purchase-money,  apparently  on  the  ground 

that  the  amount  of  the  purchase-money  was  tho  measure  of 

damages  in  case  of  e\-iction.     Under  the  present  practice  of 

employing  covenants  by  virtue  of  the  Conv.  Act,  1881,  s.  7, 

tho  covenants  of  each  ]iarfy  are  limited  to  tho  subject-matter 

expressed  to  be  convoyed  to  him  ;  in  cases  where  the  parties 

are  numerous  and  the  shares  complicated,  it  may  be  desirable, 

in  order  to  ovoid  the  risk  of  misstatement,  to  add  a  clause  in 

the   operative   port   extending   tho   conveyance  beyond  the 


(*)  Brotrn  v.  rnull,  (18.36   2  Jur.  N.  S.  317 ;  ho«-  1  Key  &  Elph.  Conv.  Pr. 
8th  ed.  p.  293,  note  (</;. 

(/)  See  2  Dav.  pt.  i.  215.     Conr.  Act,  1881,  s.  7  (1)  B. 
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parts   expressly  declared  to  be   conveyed   to   all   otlier   the     Chap.  XI. 
estate  and  interest,  if  any,  of   each  of   the  parties  in   the 
subject-matter  of  the  conveyance,  unless  it  is  clear  that  a 
contrary  intention  does  not  appear  in  the  deed  limiting  the 
effect  of  B.  G;J  of  the  Conv.  Act,  ISMI. 

Joint  tenants,  who  arc  stised  jnr  inic  ct  jur  (otif,  are  some-  Joint  tenanU. 
times  made  to  covenant  both  jointly  and  severally ;  and  it 
seems  that  where  they  contra<t  without  disclosing  tli'-lr 
separate  interests  tlu'  vendor  will  be  entith-d  to  such  cove- 
nants {ni  ;  though  it  appears  more  reasonable  to  restrict  their 
covenants  to  the  extent  of  such  shares  as  they  would  be 
entitled  to  on  a  severance  (n).  A  mortgagee  may  require  his 
mortgagors,  whether  they  are  joint  tenants  or  tenants  in 
common,  to  enter  into  joint  and  several  covenants  for  title. 

On  the  death  of  a  joint  tenant  party  to  a  contract  before 
completion,  the  vendor  may,  it  seems,  insist  on  his  representa- 
tive joining  to  give  joint  and  several  covenants  (o). 

As  a  general  rule,  fiduciaiy  vendors  who  sell  as  such  (p),  As  to  cove- 
only  covenant  that  they  have  done  no  act  to  prevent  their  vondorH  who 
Belling,  or  to  incumber  the  property  (7)  ;  a  covenant  for  fur-  ^i^^^J^^^' 
ther  assurance  would  seem  to  be  a  reasonable  addition,  and  is 
often  attempted  to  be  introduced ;    but   it    was   decided  in 
Worhy  V.  Framptou  (r),  that  trustees  cannot,  as  defendant.", 
be  compelled  to  enter  into  it :  even  though  they  were  not 
themselves  the  contracting  parties,  but  represented  the  original 

[m]  Xtit.  Sue.  4c.  V.  6i4/<*.  1000.  2  contract  the  capacity  in  whi.h  tliey 

Ch.  280 ;  69  L.  J.  Ch.  i'>7.  sell,  it  is  conceivixi  that  they  will  be 

(>,)  Where  joint  tcnant.M  convey  in  ""^'J'^^  *°  ^^'^  "-"'^^  liability  of  bene- 

Bnch  a  way  as  to  imply  a  .ovcnant  owners. 

under  the   Conv.    Act.  "if   it   is   in-  ^'')    "''*"'"  '*'■    ^'°'j"">l>r,    (1805;    II 

tended  so  to  restrict  their  covcnanti^,  ^'^^-  "*^  '  *'"''"'  "■■  J^"'"'"'''  (^^^'^^  ^ 

a  proviso  to  that  effect  hhouM  Ih)  in-  V.  &  B.  8  :   On*lo,r  y.  Lord  I.ondfs- 

8crted  in  the  deed  ;  kg  WoUt.  Conv.  *«''"'.'?^.  (18.V2)  10  Ha.  at  p.  74. 

and    S.    L.    ActH,    8th    ed.   p.    32;  lO  (1840)  5  IIu.  500;  and  see  r.v.;.rr 

Wolst.    Forms     and     Pr.     6th     ed.  -"^t^xfri  Co.  y.  JUach,  yX'^li)  \Z  Ik-^x. 

20G-207,  for  form  of  proviso.  ^'^'    "'"''J''   "•   ru.,f,r„vr.  [\^h\)    IS 

Beuv.    401  ;    and    sco    and  couaidrr 


(o)  Xat.  Soc.  ij[r.  V.  Gthb*,  »up. 
{}))  If  they  omit  to  state  in  tho 


Hare  v.  Iturgrn,  (1867)  4  K.  .t  J.  45, 
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vendor,  who  would  himself  have  boon  bound  to  enter  into 
Buoh  n  covenant.  The  Cotnt,  however,  raisf'<l  Iml  abstained 
from  deciding  tho  question  whether  as  pluintilf.s  they  could 
have  procured  relief  except  on  tho  terms  of  entering  into 
the  covenant.  It  has  been  lield,  that  tho  heir-at-hiw  and 
assigne«>s  in  banknijitry  f>f  an  iiiti^-nded  lessor  are  ]x)und,  to 
tho  extent  of  tlieir  interests  in  the  property,  to  enter  into 
special  covenants  which  tho  intended  lessor  had  contracted 
to  enter  into  (s) ;  and  the  decision  would  apparently  apply 
to  the  case  of  an  agreement  for  sale  and  for  special  covenants 
by  the  vendor.  So,  it  has  been  held  by  ►Shadwell,  V.-C,  and 
by  "Wood,  V.-C,  that  the  executors  of  a  party  who  has  agreed 
to  take  a  lease,  may,  if  they  admit  assets,  be  compelled  to 
enter  into  tho  lessee's  covenants,  so  qualified  as  to  restrict 
their  liability  to  that  which  they  would  have  incurred  had 
the  lease,  with  correspontliug  covenants,  been  executed  by 
their  testator  (/). 


These  decisions  are  perhaps  difficult  to  bo  reconciled  with 
that  in  Worh  >/  v.  Frauijiton  ;  and  seem  to  consist  better  with 
the  general  princiiilo  of  Equity,  that  persons  who  agree  to 
stand  in  the  place  of  another,  represent  his  liabilities  as  well 
as  his  rights.  They  also  suggest  a  question  whether  tho  per- 
sonal representatives  of  a  deceased  vendor  or  purchaser  might 
not  bo  required  to  join  in  the  conveyance,  and,  to  tho  extent 
of  tho  assets,  to  enter  into  special  covenants  which  the  decea.sed 
had  agreed  to  enter  into. 


ObwrvationB 
on  Hare  y. 
Burgfi. 


Where  there  was  a  lease  for  lives,  with  a  covenant  for 
renewal  on  tho  death  of  a  cestui  que  tie  at  the  same  rent  and 
subject  to  tho  same  covenants,  "including  this  present 
covenant,"  it  was  held  that  this  gave  the  lessee  a  perpetual 
right  of  renewal ;    and   though,   in   elfoet,   the   reversioner 


{>)  Tagc  v.  Broom,  (1810)  3  Bcav. 
.36.  Ab  to  making  the  bankrupt  a 
party,  neo  tup.  p.  538. 

(t)  rhUUp*  v.  £rrrtrrd,  (1831)  6  Si. 
102  ;  and  Strphrm  v.  JTofham,  (IS'iS) 


1  K.  &  J.  671  ;  Jftre  v.  Burge$, 
(1857)  4  K.  &  J.  46, 67  ;  27  L.  J.  Ch. 
86  ;  and  see  We»t  v.  Wild,  (1824)  3 
L.  J.  (O.  S.)  Ch.  15,  aa  to  coven^ts 
on  a  sale  by  executors  in  lots. 
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became  a  trustee  for  the  lessee,  yot  the  rule  laid  down  in  The     Chap.  XI. 
Copper  Miiterii'  Co.  v.  lU'icli  (u)  that  the  Court  will  not  under — — 


a  decree  for  ppecific  performance  compel  parties,  who  are 
trustees,  to  enter  into  covenants  into  which  under  ordinary 
circumstances  they  would  not  be  called  upon  to  enter,  had  no 
application  to  a  case  where  the  person  in  whom  the  reversion 
is  vested  is  entitled  to  the  benelicial  interest  (j-).  The  decision 
in  this  case  was  rested  on  the  ground  that  the  reversioner  was 
the  benefitial  owner ;  but  it  is  conceived  that  where  a  lessor 
enters  into  a  covenant  for  perpetual  renewal,  and  the  reversion 
afterwards  becomes  vested  in  a  more  trustee,  the  latter  on 
granting  a  renewal  may  properly  bo  required  to  enter  into  a 
similar  covenant ;  of  course  so  framed  as  to  bind  the  estate, 
but  not  so  ns  to  render  himself  personally  liable  except  in 
respect  of  his  OA^ni  acts. 

An  incumbrancer  who  releases  the  estate,  whether  voluu-  incumbrance 
tarily  or  in  consideration  of  payment,  only  covenants  that  ho  ^  *^'"°J?- 
has  done  no  act  to  incumber. 

"Where  a  mortgagee  sells  under  his  power  of  sale,  and  the  Mortgra^r 
mortgagor  concurs,  the  latter  enters  into  the  ordinary  vendor's  J^ie'by 
covenants  for  title,  which  supersede  the  absolute  covenants  mortgage, 
contained  in  the  mortgage  deed.    - 

Wlicn  a  bankrupt  concurs  with  his  trustee  in  selling,  he  panknii.t 
generally  enters  into  covenants  for  title  as  an  ordinary  vendor,  by  lii'*  tni-u>o. 
but  if  ho  refuses,  he  cannot  bo  compelled  to  do  so  (y). 

A  purchaser  from  the  Crown  can  require  no  covenants  for  Crown  pivea 

no  coTcnautA. 
title  (:). 

Upon  a  sale  by  trustees  under  a  will,  for  general  purposes,  Corenani*  by 
or  by  order  of  the  Court,  the  purchaser  is  not  entitled  to  n-.<tt<l  in  pur- 
any  covenant  for  title  but  that  against  incumbrances ;    ex-  ^  a««-n»oney. 

(m)  (1823)  13  Bcav.  478.  of  Bankruptcy  to  order  iltc  bankrupt 

to  join  in  the  convovanco,   pco  tup. 
(x)  narrv.  Surge,,  sup.     S,>o  and       ^   ^33  .    ^  ^,^,,^,,  ^Z  ,,.,.. ,^    ,,^,„^ 

consider  this  case.  C5  L  T  5"^8 

((/)  As  to  the  power  of  the  Court  (--)  Sug^.  Hth  ed.  .^76. 
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Ch»p.  XT.     copt,  porluips  (in  the  cnso  of  a  will),  wlierc  tlio  purposes  to 


S.<ct.  5 


wliioli  tho  i)urt'hiise-mouoy  is  prinuirily  ftpplieablo  liavo  einco 
be4'U  satislietl,  so  tliat  tlio  substantial  owners  are  in  fact 
ascertainable  (a)  ;  and  they  have  concurred  in  or  confirmed 
tlu>  contract.  In  practice,  liowcver,  it  is  usual  in  every  caPO 
to  insert  covenants  l»y  the  parties  who  are  beneficially 
entitlid  in  any  consideniblo  amount  to  tho  residue  of  tho 
purchase- money  {//)  ;  but  this  cannot  be  insisted  on  where  the 
sale  is  nrdcrt'd  by  the  Court,  and  tho  trustees  are  competent 
to  ^ve  a  discharpo  for  tlio  purchase-money  (r)  :  and  tho 
soundness  of  the  general  practice  seems  open  to  question. 

Covenant  \x\y  covonant   intended  to  provide    for  a   defect  in  title 

a>fliiIl^t  " 

km.wn  defect,  which  appears  on  the  face  of  tho  conveyance,  should  be  bo 
expressed,  though  the  absence  of  such  expression  will  not 
prevent  the  purciiaser  from  suing  on  the  covenants  {d).  If 
the  defect  can  be  kept  off  the  face  of  the  conveyance  (which 
is  generally  tho  case)  the  covenant  should  be  entered  into  by 
a  separate  instrument  which  should  refer  to  tho  defect  ;  or 
there  should  be  a  contemporaneous  agreement  signed  by  the 
covenantor  admitting  the  existence  of  the  defect,  and  stating 
CovonanU  for  that  it  is  intended  to  be  included  in  the  covenant  {r).  Where 
nEninft  the  defect  consists  in  the  existence  of  incumbrances,  it  will  be 

c  arjfe-^.  ^   matter  for    consideration   whether    a   mere    covenant   to 

indemnify  can  be  relied  on,  without  a  covenant  to  pay  or 
prociire  payment  of  the  charge :  this  question  particularly 
applies  to  interest  upon  charges,  and  to  annuities  or  other 
periodical  payments  : — under  a  mere  covenant  to  indemnify, 
the  purchaser  would  have  no  remedy  until  actual  disturbance, 
though  tho  interest  or  annuity  might  be  nmning  heavily  into 
arreiir. 

As  to  con-  Whore,  upon  the  sale  of  an  estate,  a  bond  in  double  the 

bonds  of  ^       amount  of  the  purchase-money  was  given  by  the  vendor  to 

indemnitv. 

(/)  See  Loi/J  V.  Griffith,   (174o)  3  3)  L.  J.  Ch.  4G6  ;  cf.  Knrl  Foulett  \. 

Atk.    2GS;     Wakrman  v.  Duchox   of  y/oorf,  (18C8)  5  Eq.  115  :  37L.J.  Ch. 

Rutland,   (1797)  3  Vch.   504  :    8  Br.  321  ;  and  see  Lewin,  10th  ed.  511. 
P.  C.  145. 

(*)  Sag.  14th  ed.  571.  (-O  See  inf.  p.  795. 

(c)  ColireUr.  C,  (186C)  2  Eq.  330;  {e)  See  i«/.  p.  794. 
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the  purchaser,  as  an  indemnity  against  the  possible  claims  of     Chap.  XI. 

a  Kupposcil  oquittible  mi  irt<j:ugee,  with  a  couditioii  tliat  if  at  

tlie  end  of  a  year  tlicre  should  be  no  action  or  suit  pending 
■whereby  the  purchaser's  title  might  bo  prejudiced,  or  if  the 
vendor  should  then  pay  to  the  purchasfr  a  sum  equal  in 
amount  to  ilie  i)ureha.se-money  with  intere.st,  the  bund  should 
be  void,  the  equitable  mortgage  having  been  established  in  a 
suit  commenced  Anthin  the  year,  and  the  vendor  having 
failed  to  pay  the  stipulated  amount  by  tlio  time  ai)pointed, 
and  his  subsequent  offer  U>  do  so  having  been  rejected,  it  was 
held  tliat  the  purchaser,  wlio  had  paid  off  the  incumbrancer 
to  an  amount  equal  to  that  secured  by  the  bond,  was  entitled 
to  retain  the  estate,  and  to  enforce  tlic  bond  to  the  full 
extent  (./').  It  was  considered  doulitful  whether  the  liability 
upon  the  bond  was  intended  to  be  limited  to  the  purchase- 
money  and  interest,  and  the  Court  declined  to  interfere  with 
a  legal  right  upon  the  assertion  of  a  merely  doubtful  equity. 

An  acknowledgment   of  the  right  to  production  of  title  Acknowledg- 
deeds,  if  it  extends  to  documents  not  noticed  in  the  convey-  ri-ht  to 
ance,  should,  as  a  general  rule,  be  entered  into  by  a  separate  5^^*^^'°° 
agreement ;  the  question,  however,  to  be  considered  is,  whether 
any  document  to  be  iuclud<'d  in  the  acknowledgment  is  of 
such  a  character  as  to  make  it  desirable  that  it  should,  as 
soon  as  practicable,  bo  taken  off  the  title  (y). 

Formerly  a  purchaser  was  entitled,  as  a  general  rule,  to  a  rurplmwr's 
valid  covenant  for  the  production,  and  probably  for  the  right  eov.-muit  for 
to  take   copies  (//},  of  such  documents  of  title   as  were  not  P«>^"*-i'""- 
delivered  over  to  him  (/)  :    commencing  willi  suih  as  were 

(/)    Ogbonir    v.    JCalef,    (1S64)    12  ccoding  ten  Hliillings,   and  in  other 

"W.   R.   Got  ;    n.   cnse   in   the   Privy  casos  with  a  duty  of  ten  shillings  ; 

Council,    i'lec  If oopn-y.  Uromtt,  I  X^Oi]  Stamp  Act,   1891,  Sch.  I.;    and  soo 

00  L.  T.   "234,  where  there  wii.-i  an  SUimp  Act,  1S70,  sch.  ;  and  see  also 

indemnity  given  against   costs  and  13   &   11   Vict.  c.  97.     An  aeknow- 

daraages  incurred  by  reason  of  build-  ledgment  requires  a  sixiK^nny  stjimp 

ingstipulationsbeingothcrthau those  simply,  as  being  an  agreement  und«  r 

contained  in  a  supposed  copy  of  a  hand  only, 

lost  deed.  ,,     ..         . ,  ,      ,    ,  -  , 

(y)  A  separate  deed  of  covenant  is 

chargeable  with  the  sameduty  astho  (i)  Barclay  t.  Raine,  (1823    I  S.  & 

conveyance  or  mortgage,  if  not  ex-  S.  149. 

]).      VOL.  T.  P  P 


678  rKr.I'AKATInX  oV  CONVr.VANCK. 

Ch»p.  XI.     no<v^5rtry  to  show  a  markctaLlo  title  (A),  and  oxcopting  such 


8*ct.  5. 


coplos  of  lourt  roll  nnd  iiirollrd  iloods  (if  iui\)lktl  under  any 
Art  whicli  makes  the  inrulment  evidence)  as  were  not  in  the 
j>oss.'ssion  or  power  of  the  vendor  (/)  :  and  the  want  of  such 
a  covenant  was  a  ground  of  ohjedion  to  the  title  ;  hut  now, 
undiT  the  V.  &  V.  Act,  1S74,  if  the  vendor  is  unable  to 
furnish  such  a  covenant,  the  purchaser  must,  subject  to  the 
stipulations  of  his  contract,  ho  satisfied  with  merely  his 
e<]uitahlo  right  to  their  production  (w).  Under  the  Con  v. 
Act,  lSSl,the  vendor  has  tlio  option  (//)  of  giving  a  statutory 
acknowledgnieut  and  undertaking  for  safe  custody  in  satis- 
faction of  his  liability  to  give  covenants  for  production, 
delivery  of  copies  or  extracts,  and  safe  custody.  This  option 
being  to  the  advantage  of  the  vendor,  seeing  that  the  acknow- 
ledgment and  undertaking  bind  only  the  individual  possessor 
or  person  haWng  possession  or  control  of  the  documents  for 
the  time  being,  is  now  in  practice  almost  universally 
exercised  (o).  The  covenant  or  acknowledgment  upon  a  sale 
of  freeholds  held  of  a  manor  subject  to  leases  for  lives  gi-anted 
by  copy  of  court  roll,  must  extend  to  the  court  rolls  up  to  the 
date  of  the  conveyance  {p).  AVhere  a  property  is  sold  by  a 
mortgagor  and  the  deeds  are  in  the  hands  of  the  mortgagee, 
a  covenant  by  the  mortgagor,  if  required,  must  bo  in  the  old 
form  (pj))  ;  mortgagees  or  trustees  selling  should  not  give  the 
undertaking  for  safe  custody. 

To  what  The  right  to  a  covenant  for  production  is,  however,  as  a 

it  cxt«nd«.  general  rule,  confined  to  those  documents  which  affirmatively 
evidence  the  vendor's  title  (7),  and  does  not  extend  to  those 
not  in  his  possession,  or  which  are  required  to  negative 
mere  possibilities.  It  appears  to  have  been  decided  by 
Shadwell,  V.-C.  (r),  that  a  purchaser  from  an  heir-at-law, 

(A)  Dare  t.  Tutk^r,  (1801)  6  Vos.  from  the  lord  on  an  enfranchisement 

460;  Coopfr  r.  Emery,  (1S44)  1  Ph.  fee  T-  Ar,g-Gardner,{U^i)  ihCh.D. 

388.  COO;  53  L.  J.  Ch.  347. 

(0  S.  C.  {pp)  Jie  rurftlland  Deakin,  (1893) 

(iw)  S.  2.     Sec  tup.  p.  157.  W.  N.  152. 

(«)  S.  9  (8).  [q)  Including,  of  course,  deeds  of 

(o)  S.  9  (2).  covenant  for  production  entered  into 

(p)  Earl  PwUtt  v.  Hood,  (18G8)  5  by  prior  vendor;  Sug.  14th  ed.  452. 

Eq.  115;    37  L.  J.  Ch.  224.     As  to  (r)   Cooper  v.  Emery,  (1844^   1  Th. 

the    right    to    an    ftclmowledgmont  388  ;  2  Dnv.  pt.  i.    63. 


ri{r.i'Aii.vn<»N  ov  coxvevance. 
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whoso  ancestor  l.-it  a  will  not  affecting  the  property,  can     Chap- XI. 


require  no  covenant  for  its  prcjJuction :  this  decision  seems, 
however,  to  conflict  in  principle  with  that  in  a  ciise  (*) 
where  a  purchaser  from  an  heir  under  similar  circumstances, 
was,  upon  selling  again,  held  hound  to  produce  the  will,  if 
in  existence,  for  the  inspection  of  the  suh- purchasers ;  the 
sound  view  seems  to  ho  that  where  the  negative  evidence  is 
necessary  for  tlio  satisfaction  of  the  purchaser,  and  is  in  the 
custody  of  the  vendor,  there  is  no  sufficient  reason  why  it 
should  not  be  covenanted  to  be  produced  (/). 

Where  a  building  estate  is  sold  in  lots  under  conditions  Mutual  goto- 

,        •  X     .\       natits  on  nHo 

which  provide  that  each  purchaser  shall  covenant  with  tue  of  building 
vendor  and  with  the  other  purchasers  not  to  use  his  plot  for  "****"• 
a  specified  purpose,  a  purchaser  of  one  lot  cannot  refuse  to 
covenant  with  the  vendor  on  the  ground  that,  the  other  lots 
being  unsold,  he  does  not  got  the  advantage  of  covenants  by 
other  purchasers  (u)  ;  and  the  fact  that  the  conveyance  of  one 
purchaser  contains  a  departure  from  the  general  stipulations 
of  the  building  scheme  will  not  prevent  him  from  enforcing 
them  against  other  purchasers  (r). 

On   the   other  hand,  the  vendor  may,  in   certain   cases,  rur.-l.a^r-« 

covinantJ4 

require  covenants  on  his  own  account :  for,  as  a  general  rule,  with  vendor, 
whenever  he  is  persf»nally  subject  to  liabilities,  either  in 
respect  of  tho  estate,  or  for  the  perfonuance  of  which  the 
^estate  stands  as  a  security,  the  purchaser,  taking  the  estate, 
must  undertake  the  liabilities,  and  covenant  to  imlemnify  the 
vendor  against  them  {ir). 

Thus  on  the  sale  of  an  equity  of  redemption  tlie  purchaser,  On  purcha.*<5 

...  ,.    ,.,..       uf  equitv  of 

even  in  the  absence  of  express  stipulation,  incurs  a  liability  rcdcmpUou, 
to  pay  the  mortgage  de1>t  and  future  interest  U)  :  and  may 

(»)  Stfven*   V.   (7uppy,  (li^H^^  2    S.  (t)  Sec  rioirrll  v.  Salchell,  1903,  2 

&  S.  439  ;  6  L.  J.  Ch.  164.  Cl».  212  ;  73  L.  J.  Ch.  20. 

{t)  Sug.  14th  ed.  452.  (if)  Sec  Re  FooU  and  iUtrke,  1904, 

(m)  Rf  Mordy  and  Cowman,  (1884)  2  Ch.  173;   73  L.  J.  Ch.  612. 

61  L.  T.  721  ;  and  »<«e  Laii*  t.  Lorp.  (s)    Waring  v.  Ward,  (1802)  7  Vc«. 

of  Uirmtn;    1894,   2  Ch.   203,   220,  332,337:  Adair  v.  Cardff*,  (XSOl)  29 

232  :  C3  L.  J.  Ch.  440.  L.  K.  Ir.  4'"«9. 

r  r  '.' 
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Chap.  XI. 
8cil.  6. 


or  A  rvvtrsion, 


or  leMeholJi*. 


As  to  indem- 
nity troni 
purcha.'ter 
on  Mile  of 
bankrupt'ii 


bo  required  to  covenant  so  to  do  (y).  In  the  same  way,  on  the 
Kilo  of  II  sliaro  in  n  partnorsliii)  tlio  purcluiscr  must  personally 
indemnify  the  vendor  against  the  partnership  liabilities  (2). 

On  the  sale  of  a  reversion,  the  purchaser,  it  is  conceived  (a), 
must  covenant  to  pay  the  succession  duty,  unless  compounded 
for  (i)  at  the  time  of  the  sale. 

On  the  sale  of  leaseholds,  either  hy  the  original  lessee 
or  hy  an  assignee  who  has  entered  into  a  similar  covenant 
with  a  prior  owner,  the  purchaser  must  covenant  (c)  to  pay 
the  rent  and  perform  the  covenants  contained  in  the  lease, 
and  to  indemnify  the  vendor  against  the  same  (d) ;  and,  on  a 
sale  of  leaseholds  in  lots  by  way  of  underlease,  each  pur- 
chaser must  covenant  to  perform  the  covenants  contained  in 
the  original  lease  so  far  as  the  same  relate  to  the  property 
comprised  in  his  own  underlease  (r) . 

The  trustee  of  a  bankrupt  has  power  to  disclaim  his 
leasehold  property  (/) ;  and  such  a  disclaimer  operates  to 
determine,  as  from  its  date,  the  rights,  interests,  and  liabili- 
ties of  the  bankrupt  and  his  property  in  respect  of  the 
property  disclaimed,  and  also  discharges  the  trustee  from 
all  personal  lialtility  in  respect  of  such  property,  as  from  the 
date  when  the  property  vested  in  him  {;/).     But  as  the  lease- 

(1892)    40 


7)  Bridgninn    t.   Date, 
W.  R.  253. 

(.-)  Dodton  V.  Downey,  1901,  2  Ch. 
620;  70  L.  J.  Ch.  8.V1. 

{dj  Sec  inf.  p.  1233. 

(*)  SeoSucceMion  Duty  Act,  1853, 
m.  41,  41. 

(»•)  The  unial  words  in  the  ha- 
bendum, "  .tubjcct  to  tlic  payiiient  of 
the  rent  and  porfomiance  of  the  co- 
Tenantfl,"  have  been  held  not  to  be 
equivalent  to  such  a  covenant  by  the 
a«»i>rnec,  Jf'olctr\dge\.Sleirard,  (1833) 
1  Cr.  &  M.  fill  :  3  L.  J.  E.\.  3G0. 

(rf)  Fember  v.  Mathen,  (1779)  1  Br. 
C.  C.  62,  64 ;  Slnitifs  v.  Morris, 
(1812)  1  V.  &  B.  8;  Clotr  v.  WMer- 
forcf,  (1838)  1  Bcav.  112;  8  L.  J. 
N.  S.  Ch.  101  ;  Cochrane  v.  Robinson, 
(1S40J  11  Si.  378;  10  L.  J.  Ch. 
109;    Morky  t.   Claicring,  (1861)  7 


Jur.  N.  S.  904.  As  to  the  form  of 
the  covenant,  pee  Oooch  v.  Clulter- 
buck,  1899,  2  Q.  B.  148;  €8  L.  J. 
(i.  B.  808  ;  li'-  Pooh  and  Clarke, 
1904,  2  Ch.  173;  73  L.  J.  Ch. 
012.  As  to  enforcement  by  the 
vendor  of  the  negative  covenant  con- 
tained in  the  lease,  see  Harris  v. 
Ihotn,  Coih  Cfiemi^lf,  Ltd.,  1904,  2  Ch. 
37^.  As  to  what  can  bo  re- 
covered in  an  action  on  the  covenant, 
see  Smitfi  v.  Jlowclf,  (1851)  6  Ex. 
730  ;  20  L.  J.  Ex.  377. 

U)  Brovn  v.  raull,  (1856)  2  Jnr. 
N.  S.  317. 

(/)  Bkcy.  Act,  1883,  a.  55  (1)  ; 
Bkcy.  Act,  1890,  r.  13. 

{,,;  S.  5.)  (2,  ;  F.x  p.  Allen.  (1882) 
20  Ch.  D.  311  ;  51  L.  J.  Ch.  724  ; 
it  also  di.scharges  a  guarantor  of 
rent,  Slacey  v.  Jlill,  1901,   1  Q.  B. 
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holds  of  u  bankrupt  vest  iu  his  trustee  on  his  appointment,     CUap.  xr. 

subject  to  his  right  to  disclaim,  the  trustee  becomes  i)ersonaUy  

liable,  so  long  as  the  lease  remains  vested  in  him,  fur  the  rent 
and  upon  the  covenants  of  the  lease,  if  lie  does  not  disclaim 
it  (//).  He  can,  however,  ri<l  himself,  as  from  the  ilate  of  tlie 
assignment,  of  all  liability  under  the  h-aw.'  by  assigning  it, 
even  though  the  assignee  is  to  his  knowledge  a  pauper  (»). 
There  being,  tlierefore,  no  continuing  liability  in  tlie  trustee 
after  assignment  by  him,  it  would  seem  tliat  he  cannot  now, 
any  more  than  under  the  old  law  as  it  existed  prior  to 
18G!)  (/.),  require  from  the  assignee  any  covenant  for  pay- 
ment of  rent,  i»erformances  of  the  covenants  in  the  lease,  or 
indemnity.  But  the  case  is  different  where  an  equitable 
mortgagee  of  the  lease  from  the  bankrupt  opposes  an  appli- 
cation by  the  trustee  for  leave  to  disclaim,  and  insists  on  an 
assignment  of  the  lease  to  himself.  In  such  a  case  the 
assignee  must  covenant  to  indemnify  the  trustee  against  all 
liability  under  the  lease  (/) ;  the  principle  of  the  decision 
being  tliat,  as  the  assignee  has  himself  prevented  the  trustee 
from  disclaiming,  and  so  getting  rid  of  all  liability  whatever 
from  the  date  of  his  appointment,  he  must  indemnify  the 
ti-ustee  against  any  liability  whieh  he  may  have  incurred,  as 
a  continuing  lessee  up  to  the  date  of  the  assignment.  The 
Couil  has,  under  the  Act  of  1S83,  wide  discretionary  powers, 
on  the  application  of  any  person  either  claiming  any  interest 
in  any  disclaimed  property,  or  under  any  liability  not  dis- 
charged by  tlie  Act  in  respect  of  any  disclaimed  property,  to 
make  an  order  for  the  vesting  of  the  property  {)/>). 

660;  70  L.   J.  K.   B.    13.'.;  iiinl  sc-o  {•    lIvf^iuMt   v.    I.ntnuiff,    {1883j 

generally  as  to  disclainur,  WillinmH  11  Q.  B.  P.  92  :  52  L.  J.  Q.  B.  391  : 

on  Bkcy.  Sth  ed.  271  el  »fq.  and  Foe  Fa(fg  v.  Dobtf,  (1S38)  3  Y.  k 

[h]  Exp.  Dretxler,  {187S)  9  Ch.  1).  C  90  :  Ee  Smith,  (1890)  25  Q.  B.  D. 

252  ;  48  L.  J.  Bkcy.  20  ;    ll'tUon  v.  536  ;  59  L.  J.  Q.  B.  554. 

Vailani,   (1880)  5  Ex.  D.   155;    49  (A)    inilius  v.  Fry,  '1816)  1  Mer. 

L.  J.  Ex.  437.     But  he  is  not  liable  214  ;    I.ni  v.  Ayrr$,  (187S)  3  A.  C. 

for  any  arrears  of  rent,  or  breaches  at  p.  852  ;  47  L.  J.  P.  C.  83. 

of  covenant  which  accrued  due,  or  (!)  Exp.  Buxton,  (1880)  15  Ch.  D. 

took  place  before  his  appointment  ;  289. 

Tittertonv.  Cooptr,  (1882    9  Q.  B.  D.  ("<)  Bkcy.    Act,    1883,  b.  65  (6): 

473-  51  L.  J.  Q.  B.  472.  Bkry.    Act.    1800,    ».    13;    and   pw 


()S-2  l'KKrAKAll«».N   Ul    tU.N\i:VANCi:. 

Chap.  XI.         Whore  nu  executor  or  adnilnistnitor  has  satisfied  all  the 
***"^'''"       liabilities  of  a  lease  granted  or  a&iigued  to  his  tostutor  or 


ki^oldblby  iiiti.-tHt.',  iin.l  has  as^-igued  the  lease  to  a  purehasor,  ho  may 
executort,  4lc.  jj^^  safely  ilistributo  the  residmiry  estate,  and,  after  such 
n:>signn»eut,  is  no  longer  personally  liable  in  respect  of  any 
MubstMjuent  claim  under  the  lease  («)  :  but  the  lessor  may 
follow  the  assets  into  the  hands  of  the  persons  among  whom 
they  have  boon  distributed.  On  a  sale  by  executors  or  ad- 
ministrators it  is  usual  to  indemnify  them,  as  well  as  tho 
estate  of  the  deceased,  from  all  future  liability  in  respect  of 
the  rent  autl  covenants  of  the  lease. 

Indemnity  i.y  ludoj-cndcntly  of  contract,  tho  legal  or  equitable  assignee 
Janice  of  ^^£  ^  i^j^g^  -^^  j^g  respects  tho  time  only  dui-ing  which  ho  is  in 
possession,  bound  to  indemnify  tho  lessee  against  liabilities 
under  tho  lease  (o)  ;  and  it  has  been  held  that  where  the 
equitable  assignee  has  actually  parted  with  tho  possession 
he  is  no  longer  liable  to  bo  sued  by  tho  landlord  for  breaches 
of  covenant,  or  non-payment  of  rent,  during  the  period  of 
his  possession  {p). 

orfrct-hi.ld  Tho  rule  that  a  puichasor  must  undertake  his  vendor's 

quU-'SiU,  or    liabilities,  would,  it  is  conceived,  apply  to  tho  sale  of  freehold 
oovenanu.  for   ^^^^-^  subiect  to  quit-rent  which  tho  vendor  has  entered  into 

or  upon  which  •'  * 

vendor  ia         a  personal  liability  to  pay.     So,  where  a  vendor  of  freeholds 

liable. 

Williams  on  Bkcy.  8th  ed.pp.  278—  L.  J.  Ch,  98.     A  railway  company 

280.  '<*  f^r  this  purpose  in  tho  position  of 

(>/;  Lawof  Trup.  Amdt.  Act,  ISoU,  an  orJinurj-  purchaser,   Harding   v. 

8.  27  :  and  hoc  h.  28.  -Vr/;-.  It.  Co.,  (1872)   7  Ch.    151 ;  41 

{>/)  Slttiius  V.  Mor,i»,  (IS  12)  1   V.  L.  J.  Ch.   371.     Under  a  covenant 

&  B.  8  ;  Iturnttt  v.   Lyuch,  (182G;  o  to  indemnify  agaiu-nt   all  clainw   in 

B.  &   C.  5.S9,  G02 ;   Cloi>e  v.    Wilbtr'  respect  of  the  covenants  in  a  lease, 

force,   (18.38)    1   Beav.   112;  8  L.  J.  costs  properly  incurred  in  reasonably 

N.   S.   Cli.    101  ;  Stindrrs  v.   lirmon,  defending   an    action,     brought    for 

(1811)4   Bear.  3.50;  Moore /v.  Grrg,  breach  of  one  of  them,  are  recover- 

(18IS)  2  rh.  717;   18  L.  J.  Ch.  lo;  able  a.f  damages;  Murrell  v.   Fy»h, 

Jioichy  v.  Adam*,  (1839)  4  M.  k  C.  (1883)  1  C.  &  E.  80. 

634  ;    Jia  Poolr  and  Chnke,    1904,    2  (/;)   Cux  v.  Hi>,hop,  (18.'>7)  8  D.  M. 

Ch.   173;    73  L.  J.    Ch.    012;    and  &  O.  81.5;    20  L.  J.  Ch.  389;  see 

see  Moule  v.   Garrett,   (1870;   L.  R.  anl  consider  U'riy/it  v.   I'ltt,  (1870) 

6  Ex.    132;    7   Ex.    101;    39  L.  J.  12   E<i.    408;    40   L.   J.    Ch.    658; 

Ex.   69;    41    L.    J.    Ex.   62;    Johns  Ramagf  v.    Woinack,    1900,   1    Q.   B. 

T.     rink,     1900,     1     Ch.    290;    60  110 ;  C'.i  L.  J.  Q.  B.  40. 
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has,  on  lii.s  own  purchase,  covenanted  to  ohserve  restrictive     Oiap.  XI. 

.  ,  .  1  •     1  -i-  Sect.  6. 

covenants  entered  into  liy  a  former  owner,  and  to  ludenmify  ■ — - 


him  in  respect  thereof,  a  purcliasor  who  buys  with  notice  of 
the  restrictions  must  enter  into  similar  covenants  with  the 
vendor ;  hut  liis  covenant  to  perform  and  ohserve  the  restric- 
tive covenants  and  to  in<lemnify  hhould  he  prefaced  with  the 
words  "  witli  tlio  object  and  inte-ntiun  of  affording  to  the 
vendor,  his  heirs,  executors  and  admiui.strators,  a  full  and 
sutricient  indemnity  in  respect  of  the  restrictive  covenants, 
but  not  farther  or  otlierwiso  "  {<j).  If  the  purchaser  contracts 
"withdut  notice  of  the  restrictive  covenants  ho  must  elect 
either  to  rescind  or  enter  into  similar  covenants  (/•). 

Moxlmij  V.  Imhricick  was  a  suit  for  specific  performance  by  Moxhay  r. 
a  purchaser,  who  bought  with  full  notice  of  the  original  cove-  and  Lukfy  v. 
nant,  but  had  not  ex}tressly  agreed  to  enter  into  a  special  HidVr'j. 
covenant  with  the  vendor.  The  Court,  in  giving  judgment, 
reserved  the  question  as  to  what  the  rights  of  the  parties 
would  have  been  in  respect  to  the  insertion  of  the  special 
covenant  had  the  vendor  been  the  party  insisting  on  si)ecifio 
performance.  In  Lukvij  v.  H'kj'JS  the  Court  is  represented 
to  have  used  expressions  intimating  that  Moxhaij  v.  Iiidcr- 
irU'Jc  is  an  authority  for  holding  that  a  vendor  as 
plaintiff  cannot  insist  on  the  insertion  of  such  a  covenant, 
even  as  against  a  purchaser  who  bu^s  with  notice.  This 
point  seems  to  be,  in  fact,  untouched  by  Jlox/iai/  v.  Iiiihr- 
'wick,  as  reported;  and  the  conclusion  pointed  at  by  the 
Court  in  Liikci/  v.  Hiijys,  !>cems  open  to  cttnt;iderable  doubt. 
A.  and  B.  enter  into  a  contract  for  sale  and  purchase  which 
clearly  discloses  the  existence  of  the  original  liability ;  it  is 
conceded  that  upon  a  bill  filed  by  1'.,  the  Coui't  will  hold 
that  the  proper  instrument  for  carrying  out  this  contract  is 
u  conveyance  containing  a  certain  .'Special  covenant  by  B., — 
the  propriety  of  inserting  such  covenant  depending  not  upon 

{q)  Moxhaij  V.  Iiidiiukk,  (1SJ7)    1  Ci'iiv.  I'Jthcd.  137. 
De  G.  k  S.  708  ;  Re  Poo U  and  Clarkr, 

190J.  -2  Ch.  173;  73  L.  J.  Oi.  GIJ.  (')  -^"^'.v  v.  //ly^*,  (ISM)   1  Jur. 

For  on  alternative  fonu,  see  1  Trid.  N.  8.  200  ;  24  L.  J.  Ch.  495. 
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Chap.  XI.     ail}'  nuittir  outside  the  contract,  but  upon  matter  disclosed 
— —  hy  the  very  contract  itself.     Upon  what  principle  can  it  be 


hold  that  tho  torras  of  the  instrument  which  is  intended  to 
dcfino  tho  riijhts  and  liahilitios  of  the  parties,  as  arising 
under  the  contract,  ought  to  depend  upon  tho  accident  of  its 
being  one  party  rather  than  the  other  who  seeks  to  enforce 
its  performance  ?  Iteasons  may  sometimes  be  supposed  to 
exist  wliy  a  contract  between  A.  and  B.  should  bo  enforced 
at  the  suit  of  A.  but  not  of  13. ;  but  it  is  difficult  to  find  any 
satisfactory  reason  for  holding,  that  the  contract — admitting 
that  it  is  to  be  enforced — is  to  mean  one  thing  if  enforced  at 
the  suit  of  A.,  and  something  else  if  enforced  at  the  suit 
of  B.  But  it  is  conceived  that  the  c[uestion  as  to  this  point 
is  now  settled  by  lie  Poole  and  Clarice  (.s),  where  it  was  held 
that  tlie  insertion  in  the  conveyance  of  the  covenant  above 
referred  to  is  proper,  apparently  without  regard  to  the 
person  by  whom  the  proceedings  are  instituted. 

For  piYKiiic-  Upon  similar  principles,  when  the  vendor  has  covenanted 
with  a  former  purchaser  for  the  production  of  tlie  deeds,  a 
purchaser  of  the  residue  of  the  estate,  if  ho  take  the  deeds, 
must  covenant  for  their  production  to  tlie  first  purchaser  (/), 
or  indemnify  the  vendor  against  his  liability  to  produce 
them. 

On  sale  to  "S^licro   land   is   conveyed  to   releasees   to   uses  in  strict 

Bettl^*^  settlement,  they  are  not,  under  a  condition  that  the  pur- 
estates,  chasers  shall  take  the  deeds  and  '*  enter  into  or  procure  to 

be  entered  into  a  proper  and  sufficient  covenant  for  their 

production,"  bound  personally  to  enter  into  such  a  covenant ; 

but  it  is  sufficient  if  they  procure  the  tenant  for  life  so  to 

covenant  (//). 

AiBTTeement  Where  the  Contract  for  sale  provided  that  the  conveyance 

njfainst  using      iiii  j  i-i-  i'  •  r>     -,        -       ■, 

land  in  spcci-    BiioiUd  be  made  subject  to  certain  specified  stipulations  as  to 

porn^maiTce""  ^^®  ^^^^  ^^  building  upon  tlie  land,  and  also  to  "  a  covenant 

(*)  1904,  2  Ch.  173  ;  73  L.  J.  Ch.  612. 

(<)  See  inf.  p.  694. 

(m)  Onslou!  V.  Lord  Londcsborouffh,  (1852)  10  Ha.  67. 
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on  the  part  of   the  purcliaser,  his   lieirs  and  assigns,  and     Chap.  XI, 

proper  provisions  for  securing  tho  duo  observance  and  per-   -   -^  -  - 

formance  thereof,"  it  was  held  that  the  conveyance  should  ^-u^^iJI*** 
contain,  not  only  the  covenant,  but  also  a  power  for  the  ««»^«y">t-e. 
vendor  or  his  representatives  to  enter  and  remove  any  build- 
ings erected  in  breach  of  such  covenant,  and  to  retain 
possession  until  paj-nient  of  the  consequent  expenses ;  but 
that  he  was  not  entitled  to  have  a  term  for  years,  or  a  rent- 
charge,  limited  to  a  trustee  b}'  way  of  security  for  the 
performance  of  the  covenant  (/. 

Under  an  agreement  to  purchase  tlio  minerals  under  a  Veudorof 
given  surface,  tho  price  to  be  payable  by  instalments,  and  the  "utu':'^j*to 
pa3Tnents  to  be  accelerated  if  more  than  a  jriven  nuantitv  of  ix'^f" t" tulc 

<=•  *  '  ami  asrortjua 

minerals  be  gotten  from  time  to  time,  tho  vendor  is  entitled  statfof 

1  i'ji  .,,.  .,-  workinjrf. 

to  a  covenant  m  the  conveyance,  reserving  to  him  a  right  of 
entry  for  the  purpose  of  ascertaining  the  state  of  the  work- 
ings {!/). 

Under  an  agreement  to  purchase  land  in  consideration  of  I'ur<-li imt  in 
a  life  annuity,  "to  be  charged  on  the  land,"  tlie  vendor  is  ofannuitVr' 
entitled  ,to,  not  only  the  charge,  but  also  the  purchaser's  '^^i'Zt^t  ^^"^ 
covenant  for  payment  (z). 

And  a  purchaser  who  accepts  the'  benefit  of  the  convey-  Purclms<r. 
ance,  may  sometimes  be  bound  botli  at  Law  and  in  Ecpiity  hi  e'i  .it ""bv 
by  the  covenants  on  his  part  therein  containeil,  thouL'h  he  <"'7''"»"'-"'. 

*'  ^  *^   ^  '  o  althuujfh 

dcJes  not  execute  it  (a) ;  but  it  is  conceived  that  this  can  only  he  do  not 

extiuto. 

(x)  Exp.  Ii,ilpft,{lSib)'DoG.2lO;  such  nets  as  will  .tfect  that  result, 

seethe  form  given,  p.  223.     It  seems  Jif  Uiaij  and  Mctr.  Jl.  Co.,  (1881)  44 

to  make  no  provision  for  interest.    It  L.  T.  567. 

may  be  observed,  as  being  to  some  /  \    »/  r    »  wi-  i.       /,«■.». 

extent  in  parx  materia  upon  the  pomt       tt      .  -.-     , ,  t     t   -wt   r,    ^     .  - 

,  ,      ,.        ,,        *    ,  .  Ha-  1<C;   11  L.  J.  N.  S.  Ch.  164. 

of  construction,  that  a  clause  in  a 

contract   for  sjile   binding  the  pur-  (-'   J>ow<r  v.  Cuoprr,   (1813)   2  Ila. 

chaser  to  procure  a  supply  of  water  40J< ;     11    L.   J.    N.    S.    Ch.    287; 

as  good  as  the  supply  cut  (jtf  by  tho  lirmiiiglou  v.  Bevrrall,  (1795)  2  Anst. 

construction      of      the      purcha.ser's  ^50;    Ifixon    v.    Gai/frre,    (1S53)    17 

works,  has  been  held  merely  to  bind  Beav.    421;     (KSor))    21    Boav.    118; 

him  once  for  all  to  insure  a  sufficient  (1857)  1  D.  &  J,  655. 

supply,  and  does  not  imply  a  cove-  (a)  Shep.     T.     177  ;      Jl'tlUon    v. 

nant  on  his  part  at  all  times  to  do  Leonard,  (1810)  3  Beav.  37 J. 
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Chap.  XI. 


Question  ha 
to  i'n>{>tT 

CoVOIlllDtH, 

how  ilocidiJ 


11.0  word 
"  (five"  or 


be  80  on  the  iiriucii'lf  cNi'luintd  \>y  tlio  Cuurl  <>i  Ai'i'cal 
in  AmjhIch  v.  Scdt/oii  (/>)  ;  and  provisions  rt'strictivo  of  a  pur- 
eha.scr'8  prinid  facie  rights  will  not  ho  strained  ngainbt 
liini  (r). 

The  question  whether  a  certain  covenant  or  what  covenants 
fiu^'lit  to  he  inserted  in  a  conveyance,  may  now  he  decided  on 
a  summons  {<!)  under  the  Y.  &  1*.  Act,  1S74. 

Untler  the  Heal  rroperty  Act,  1S40,8.  4,  the  word  "give" 
JJI^t'-'not   or  the  word  "  grant  "  in  any  deed  executed  after  the  Ist  Oct., 
to  imply  a        IS  lo.  is  not  to  imi»ly  anv  covenant  at  Law,  in  respect  of  any 

covcuaut.  '  I   ^        » 

tenements  or  hereditaments,  except  so  far  as  it  may  do  so  hy 

force  of  any  act  of  parliament  {<■).  The  object  of  this  enact- 
ment appears  to  have  been  to  prevent  any  rjcncnil  warranty 
of  title  arising  by  the  use  of  the  words  "  give "  and 
"  grant "  ;  and  it  probably  would  not  bo  held  to  interfere 
with  the  rule  of  Law  that  any  words  of  assurance  operate  as 
a  covenant  for  quiet  enjoyment  of  the  interest  expressed  to 
be  assured  as  against  the  future  acts  of  the  party  making  the 
assurance  (/).  Under  the  Yorkshire  Registry  Acts,  G  Ajine, 
c.  02  (Ruff.  c.  'io),  ss.  30  and  34,  and  8  Geo.  2,  c.  0, 
B.  35  (i/),  the  words  "  grant,  bargain  and  sell  "  in  bargains 
and  sales  of  hereditaments  in  Yorkshire,  inrolled  according  to 
those  Acts,  have  the  effect  of  the  usual  covenants  for  title  in 
favour  of  a  purchaser  (//)  :  so,  in  a  conveyance  under  the 
L.  C.  C.  Act,  1845  (/),  by  the  promoters  of  the  undertaking, 


(b)  (1876)  1  Ex.  D.  lOG  ;  4G  L.  J. 
Ex.  353  ;   inf.  p.  768. 

'e)  Warden  of  Dorer  v.  S.  K.  R.  Co., 
(1852)  9  Ha.  489  ;  21  L.  J.  Ch.  880. 

(</)  Itf  Gray  and  Jfelr.  It.  Co., 
(1881)  44  L.  T.  667;  Jie  Mord<j  and 
Cowman,  (1884)  61  L.  T.  721  ;  lU 
Judrrton  and  Milner,  (1890)  45 
Ch.  D.  476;  69  L.  J.  Ch.  765  ;  Re 
Land.r  and  RagUy,  1802,  3  Ch.  41  ; 

61  L.  J.  Ch.  707  ;  Re  Rirminyhain, 
^c.  Co.  and  AUday,  1893,  1  Ch.  342  ; 

62  L.  J.  Ch.  90  ;  Re  WaU,»  and 
Barnard,  1899,  2  Ch.  615  ;  68  L.  J. 
Ch.  753  ;  Re  Hughe*  and  A»hiry, 
1900,  2  Ch.  695 :  69  L.  J.  Ch.  74 1 . 


('•)  But  it  may  amount  to  a  cove- 
nant to  Htand  seised  ;  Doe  v.  Prince, 
(ISol)  lo  Jur.  032.  Afl  to  such 
wonla  not  amoiintinfr  to  a  personal 
covenant  when  ui*e<l  in  the  grant  of 
a  rent-charge,  see  Monypenny  v.  M., 
(1859)  3D.  &. I.  572;  (1861)  9  H.L.C. 
114.  Sec,  as  to  the  e£Fect  of  these 
words  formerly,  Co.  Litt.  384a,  n. 

(/)  See,  as  to  the  word  "  atwign," 
Seddon  V.  Senate,  (1810)  13  Ea.  at 
p.  74. 

{jg]  Repealed  by  Yorkshire  Re- 
gistry Act,  1884. 

(A)  See  Burt.  Comp.  693. 

(i;  S.  132. 
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the  word  "  grant  "is  to  operate  as  covenants  for  title,  unless     Clwp.  XI. 

limited  by  express  words  contained  in  tlio  conveyance  ;  so,  in  

a  conveyance  by  a  public  company  under  the  Joint  StOL-k 
Cumpauies  Act,  185G  {J),  or  in  a  conveyance  to  the  Governors 
of  Queen  Anne's  Bounty  under  the  Queen  Anne's  Bounty 
Act,  I808,  6.  22,  the  ordinary  covenants  for  titlu  are  to  bo 
implied,  imless  such  imi»lication  is  expressly  negatived. 

The  word  "  demise  "  in  u  lease  for  years  still  operates  as  an  Tin  w  .rl 
implied  covenant  for  title  during  the  continuance  of  the  lessor's  uui.ilv^  a 
estate  (/),  but  this  implication  is  negatived  if  an  express  cove-  ^^J"|"*"*  ^^' 
nant  is  inserted  (/).      If  the  lease  is  by  parol,  a  covenant  for 
quiet  enjoyment,  but  not  a  covenant  for  title,  is  implied  (m). 

Where  a  deed  contained  a  recital  of  an  agreement  to  secure  Covenantj 
an  annuity,  and  the  grantor,  after  granting  the  annuity,  1^^^*;  ' 
covenanted  that  the  grantee  should  have  the  usual  powei-s  of 
entry  and  distress,  and  then  granted  and  demised  the  estate 
charged  therewith  for  a  term  of  years  upon  trusts  for  securing 
the  annuity,  but  did  not  expressly  covenant  for  its  paj-ment, 
it  was  held  to  create  a  debt  payable  out  of  the  personal  assets 
of  the  grantor  («).  So,  a  mere  recital,  thougli  it  does  not 
necessarily  imply  a  covenant,  may  be  suflicient  to  raise  one, 
if  such  is  the  clear  intention  of  the  parties  (0)  ;  so,  on  the 
assignment  of  a  debt,  there  is  an  implied  covenant  by  the 
assignee  that  ho  will  not  release  or  compound  it  {j>). 

(J)  S.  4 G,  now  repealed.  C.   T.   401  ;    Iludtl-Scotl   t.   J>,ini,lt, 

(A;  ikrhiairiz   v.   Locket,   (IS'JO)  01  1902,  2  K.  B.  351  ;    71  L.  J.  K.  B. 

L.  T,  719;  38  \V.  R.  142;  7^ay/<M  4-  700.      A    mere    agreement    to    kt 

Co.   V.  Lloyd  ^  SoHn,    1895,  2  Q.  B.  implies  a   covenant   that   tlio  K-jvsor 

010  ;  64  L.  J.  Q.  B.  787.  has  a  good  title;  Straids  v.  .St.  Jvhu, 

{I,   L„ic    V.    SUphniKon,    (1838)    5  (18G7)  L.  R.  2  C.  P.  370 ;    30  L.J. 

Bing.   N.  C.   183;    Shep.   T.    105;  C.  P.  118. 

Giuffttior     Jlotil     Co.    V.    Jlamiltou,  (m)  Budd'Scoll  \.  JtjHifll,  sup. 

1894,  2  Q.  B.  836,  810;  and  it  would  («)  Moni/penti;/  v.  .1/.,  (1859)   3  1). 

seem    that    any   words    wliich   will  &  J.  672;    (1801,  9  H.  L.  C.   111. 

create  a  good  lease  imply  the  same  135. 

covenants     as    the    more    technical  (o)  Set*  lien  v.  Khres.  (1851)  3  Dr. 

word;    Jlort  v.    Wmdnor,   (1813)   12  25,36;  21  L.  J.  Ch.  249,  and  casca 

M.  &  W.  08,  85  ;   13  L.  J.  Kx.  129  ;  there  cited. 

Mustijn   V.    Vent    Montyn    Coal    Co.,  {p)  Gerard  v.  I^icU,  (1867)  L.  R. 

(187C;    1   C.   P.  D.    115:    45   L.   J.  2  C.  P.  305  ;  30  L.  J.  C.  P.  17.<. 
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8r«5t.  6. 

Co»'oni»ut  (iT 
title  nut  nil 
CMtopp«l. 

A»  to  covc- 
nantii  «n 
tnin»fiT  <  f 
rt  irtittiTvd 
Uiul. 


A  vcntlor's  covenant  for  title,  wlietlier  express  or  implieJ, 
does  not  nniount  to  a  sufliciently  ])reeise  stntemcnt  that  he  has 
the  Ifgal  cstat*'  to  create  an  estn|i])el  (7). 

AVhere  land  to  he  sold  is  registered  under  the  provisions  of 
the  L.  T.  Acts,  in  the  ahsence  of  special  stipulation  a  vendor 
of  land  registered  with  an  ahsoluto  title  is  not  to  bo  required 
to  enter  into  any  covenant  for  title  ;  and  in  the  case  of  land 
registered  with  a  possessory  or  qualified  title  he  can  only  bo 
required  to  covenant  against  estates  and  interests  excluded 
from  the  effect  of  registration,  and  the  implied  covenants 
under  s.  7  of  the  Conv.  Act,  18S1,  are  to  be  construed 
accordingly  (/•).  And  for  the  purpose  of  introducing  such 
implied  covenants  a  ])crson  may  be  expressed,  in  a  registered 
disposition,  to  execute,  transferor  charge,  as  beneficial  owner, 
as  mortgagee,  &c.,  but  no  reference  to  such  implied  covenants 
are  to  be  entered  in  the  register  (v).  By  s.  39  of  the  L.  T. 
Act,  187'J,  on  the  transfer  of  leasehold  lands,  unless  there  is 
an  entry  on  the  register  negativing  such  implication,  cove- 
nants are  implied  by  the  transferor  that  the  rents,  covenants 
and  conditions  in  the  registered  lease  have  been  paid,  per- 
formed and  observed  up  to  the  date  of  the  transfer,  and  by 
the  transferee  that  he,  his  executors,  administrators  and 
assigns  will  pay,  perform  and  observe  the  rent,  covenants  and 
conditions  in  the  registered  lease  reserved  and  contained,  and 
indemnify  the  transferor  (/).  These  covenants  may,  however, 
be  negatived  or  modified  in).  On  the  transfer  of  freehold 
land,  subject  to  an  existing  rent,  similar  covenants  to  those 
implied  by  s.  39  are  to  be  implied,  but  such  implication  may 
be  negatived  or  modified  (./•),      And  on   a  transfer  of  land 


{q)  General  Finance  Co.  v.  I.tf»rator 
8oe.,  (187S)  10  Ch.  D.  15. 

(r)  L.  T.  Act,  1897,  8.  16  (.3)  ; 
and  HOC  notfs  to  the  Pcotion  in  Cherry 
i  Marigold's  L.  T.  Acta. 

(*)  L.  T.  Rules,  1903,  r.  99. 

(/)  Cf.  corenanta  implied  by 
e.  7  (b)  of  Conv.  Act,  1881. 


{»)  L.  T.  Rule*,  19C3,  r.  138;  and 
where  part  only  of  the  land  under 
the  lta.se  in  tran.'-f erred,  r.  139  ;  and 
HOC  further  ns  to  implied  covenantrt 
on  trnnnferH  of  lea.«ehold  land  for 
valuable  consideration,  L.  T.  Act, 
IS-.'i,  B.  35,  and  L.  T.  Rules,  1903, 
rr.  140—142. 

{r)  fkeib.  r.  132. 
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subject  to  an  incumbrance  appearing  on  the  register,  or,  in  the  Cliap.  XI. 

case  of  a  possessory  or  cjualifK-d  title,  an  incumbrance  not '— 

affectfd  by  tlio  registration,  covenants  to  pay  the  monoy 
owing  and  to  iudonmify,  may  bo  added  to  the  instrument  of 
transfer  (i/). 


(G.)    The  draft  and  cngros^tneiit.  Section  6. 

The  draft  liaving  been  settled,  a  fair  copy  of  it  should  bo 
submittt'd  to  the  vendor's  advisers  for  perusal;  and,  if 
practicable,  within  a  reasonable  time  prior  to  the  date  fixod 
for  completion.  The  date  of  delivery  is  sometimes  fixed  by 
the  conditions. 

The  duties  of  counsel  (and  tlio  observations  apply  equally'  a-,  to  the 
to  solicitors)  in  perusing  a  draft  ilr.iwu  or  settled  by  another  Pt*'"'"«l »' 
practitioner  acting  for  the  other  side  are,  merely  and 
fxtlusivcly  to  protect  the  interests  of  the  client  on  whose 
behalf  he  is  consulted.  lie  is,  therefore,  not  justified  in 
alteriuLT  the  structure  or  language  of  a  draft  merely  because 
it  is  not  such  as  lif  would  himsi-lf  have  ado])ted,  or  approved 
of,  if  he  had  boi'U  advising  on  theother  side.  Sometimes,  of 
course,  in  the  case  of  a  very  obvious  slip,  it  may  be  allowable 
ami  ju-opcr  to  direct  attention  to  it  ;  but  even  then  it  i- 
better,  as  a  general  rule,  to  do  so  by  a  marginal  note  ;  and 
not  to  alter  the  draft  upon  points  immaterial  to  the  client's 
interest.  And,  on  the  other  hand,  it  is  usually  better  to 
allow  such  alterations  if  made  to  pass — with  or  witlmut 
marginal  comment — if  they  are  not  prejudirial,  rather  than 
to  insist  upon  the  draft  being  restored  to  its  original  sha]>e. 

When  till'  draft  has  been  approved,  any  alterations  made  Altomtion  in 
in  it  sliould   be    eommunieated  to    the   other   party   before','™^*'**'*"''.' 
engrossment  (-).     Where  the  alterations   merely  consist   in  <^^t<>J- 
omissions  of  passages   introducetl   by  such   other  party,  or 
can  otherwise  be  easily  pointed  out,  it  is  submitted,  tliat  the 

(y)  See  L.  T.  Rules,  1903,  r.  133. 

(f)  Staines  V.  Morrii,  (1812)  1  V.  \:  H.  at  p.  15. 


590 


riM  I'ai:ai  loN  or  convkyanci:. 


Ch«p.  XT.     opposite  solicitor  (who  must  bo  prosumod  to  havo  retained  a 

^'*-  ^'       copy  of   tlio   draft)  would  not  1j.'  entitled  to  a  general  re- 

iHTiisal:  this  is  a  question  whit-h  sometimes  arises  in  those 

exceptional  cases  where  the  purchaser  has  to  pay  the  vendor's 

PrHfi  bt-K  ng«  expenses.     The  draft   belongs  to  the   purchaser,  not  to  his 

solicitor  (r/). 


mont. 


belonfrs  to 
purchaocT. 


Executed, 
nnd  then 
contract 
roscindcKl. 


The  engrossment  is  made  by  and  ni  llio  expense  f)f  the 
j^urehaser. 

The  engrossment  is  the  property  of  the  purchaser :  when 
executed  the  vendor  has  a  lien  upon  it  for  unpaid  purchase- 
money  (//),  but  his  solicitor  has  no  lien  on  it  for  costs  (r). 

Where  the  engrossment  was  executed  by  the  vendors,  but 
the  purchase  went  off  in  consequence  of  other  material 
parties  refusing  to  execute,  and  the  vendors  made  no  claim 
to  it  as  a  deed,  the  purchaser  was  held  entitled  at  Law  to 
recover  it  from  their  solicitor,  they  being  allowed  to  cancel 
it  (d)  :  this  decision,  however,  as  observed  by  Lord  St. 
Leonards,  "  depended  upon  the  instrument  having  been  im- 
perfectly executed,  and  upon  the  sellers  not  interposing  to 
claim  any  interest  in  it "  (c)  :  and  where  the  deed  has  been 
executed  so  as  to  vest  the  legal  estate  in  the  purchaser, 
there  would  seem  to  be  a  difficulty  in  holding  that  he  could 
claim  to  retain  it  upon  the  contract  going  off,  even  though  he 
were  willing  to  execute  a  reconveyance. 


What  i.<.  aocA       No  particular  form  of  words  or  acts  is  necessary  to  render 

dP^vrrr  ..f  a    ^^^^  in&trumcnt  the  dce<l  of  the  party  sealing  it  (./').    The  mere 

affixing  of  the  seal  docs  not  make  it  a  deed;   but  so  soon 


(a)  ^x  p.  norA/all,  (1827)  7  B.  & 
C.628;  6L.J.(0.S.)K.  B.48;  Doe 
V.  Sfaton,  (1834)  2  A.  &  E.  171,  178. 

(4)  Sug.  14th  ed.  564. 

{e)  Oicnham  v.  Ei'daile,  (1828)  2  Y. 
k  J.  493;  (1829)  3  ih.  2C2.  As  to 
deeds  handed  over  by  mortgagee  to 
mortgagor's  solicitor,   in    order   to 


effect  a  sale,  sco  Yontir^  v.  English, 
(1S43)  7  Bear.  10  ;   13  L.  J.  Ch.  76. 
((/)  Esdaile  v.    Oxenham,    (1824)  3 
B.  &  C.  225. 

(<-)  Sug.  14th  cd.  564. 

(/)  Co.  Litt.  3r,a,  49J  ;    Shop.  T. 
54,  58. 


PRKrAKATION  OF  CONVEVANCE.  ^^^ 

after  sealing  as  there  are  acts  or  words  sufficient  to  sliow  that     Chap.  XI. 

StH-'t  6 

it   is  intended  hy   the  party  to   he  executed   as  his   deed, '- — 

presently  hinding  upon  liini,  that  is  sufficient ;  and  there  is 
no  technical  necessity  for  the  grantee  or  his  agent  to  take 
corporeal  possession  of  the  instrument  {(/). 

ijf)  Doc  V.  K>\ight,  (1S2G)  5  B.  &  C.  W.  128  ;  12  L.  J.  Ex.  329;    JTatkun 

at  p.  692  ;  Xeiws  v.  V'ickhtim,  (18G7)  v.  Xa.'^h,  (1875)  20  Eq.  262;  44  L.  J. 

L.R.  2  n.  L.  29G;  perPigott,  B.,  and  Ch.  505  ;  London  Freehold,  S(c.  d,.  v. 

Blackburn,  J.     As  to  an  escrow,  see  Baron   Suffield,  (1897)   6G  L.  J.  <'h. 

Boukrr  v.  Burdekxn,  (1843)   11  M.  k  790;  77  L.  T.  445. 


(  ^-^  ) 


ci..p.xir.  CirAlTKIiXII. 


MATTKKS  KI;LATIN(;  to   I  III:  COMPLETION  OF  TIIK 
rUKCHASE. 

(1.)  T/ie  Kxccution  of  tin'  Conrcyanvc : — hy  Married  Women ^ 
!^c. —  Coniryance  of  Tnixt  Estaica  under  the  Trmtcc 
Acf,  1803. 

Section  1.  TiiE  vcnJor  must,  if  practicaLlo,  in  person  convey  (a), 
Vrador  must  or,  OS  Tospects  copyhoMs,  siuTcndcr  (V>)  the  property :  the 
jKTwln.  purchaser   need   not   un necessarily   rely   upon    a   power   of 

attorney,  wliich  may  liavo  determined  by  the  death  of  the 
])rinci]tal  (r)  (unless  made  irrevocable  within  ss.  8  &  9  of 
the  Conv.  Act,  1H82),  or  been  suspended  by  his  mental 
incapacity  {d).  Any  assurance  of  a  married  woman's  interest 
in  real  estate,  executed  undrr  a  power  of  attorney,  was  for- 
merly inoiierative  (r).  But  she  can  now,  whether  an  infant 
f>r  not,  by  deed  appoint  an  attorney,  on  her  behalf,  for  the 
l>urpose  of  executing  any  deed,  or  doing  any  other  act  which 
she  might  herself  execute  or  do  (/').  The  attorney  fonnerly 
executed  in  the  name  of  his  principal :  the  fact  being  noticed 
in  the  attestation  ;  but  he  may  now  execute  any  instrument 
under  the  power  in  and  with  his  own  name  and  signature  (f/). 
The  execution  of  a  deed  by  the  committee  of  a  lunatic,  on 
his  behalf,  must  be  made  in  the  name  of  the  lunatic (//).     In 

(rt)  3lilrhel  v.  Xealf,  '1755)  2  Vm.  {r)  Graham    v.    Jaclsoti,    (18J5)    6 

Hcn.  at  p.  6SI.  Q.  B.  811  :  14  L.  J,  Q.  B.  129. 

(A,  Ih.  at  p.  G79;    Xotl  v.  Wodm,  f)  Conv.   Act,    1881,  h.  40;    eee 

(1821)  6  Mad.  50  ;  sec  Anon.,  cito<l  ^torart  v.  FMchrr,  (1888)  38  Ch.  D. 

1    Esp.    IIG;    liichnrd*    v.    Burton,  ^27,   628;    57  L.  J.  Ch.  765.     The 

(1795)  ib.  269.  section  doea   nf»t  enable   a  married 

•woman,  by  appointing  an  attomev, 

(c)    Wallace  V.  Cook,  (1804)  5  E«p.  to  dispense  with  an  acknowledgment. 

117;    sec   liailry  v.  Collrt,  (18.54)    IS  ^^^^^     ^^  .    ^^^^  ^^^   ^     ^^*^.     ^^^ 

Beav.  179 ;   23  L.  J.  Ch.  230  ;   and      trustee  Act,  1893,  s.  23  ;   and  notes 

7/ «A*  v.  A'ir/'V,  M856)  7  D.  M.  i-  G.       *      «.  »•  •      n      i    t     n\. 

•''  '  to   those  sections   in   Hood   &    Ch. 

376  ;  26  L.  J.  Ch.  115.  q^^^.   ^  g   l.  Acts,  6th  ed.     .. 

(rf)    Duke  of   Beaufort    v.    Glynn,  [h)  See  124  of  the  Lunacy  Rules, 

(1855)  25  L.  T.  (O.  S.)  171.  1892,  and  Lunacy  Act,  1890,  s.  120. 
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all  cases  where  a  transaction  is  to  be  canied  out  under  a    CTiap-  XII. 

Sect.  1. 

power  of  attorney,  care  sliouM  be  taken  to  see  that  the  jiower  — 

does,  in  fact,  authorise  it  (/). 

The  subject  of  sales  by  married  women  has  been  to  a  largo  Sales  by 

married 

extent  affected  by  the  ]\r.  AV.  V.  Act,  188-2.  wumen. 

First,   with   regard  to   women  married   before    1883,   in  i.  Sales  by 
respect  of  then-  property  acquired  before  that  date.  women  when 

iii:irrit.-<l  before 

Where,  on  the  sale  of  freeholds,  a  married  woman  joins  g'^riis  pro-* 
in  respect  of  her  estate  or  interest  not  settled  to  her  separate  ^JoJl^^^^ 
appointment  or  use,  her  acknowledgment  of  the  deed  under  <lato. 
the  Fines  and  Recoveries  Act,  is:i3,  is  an  essential  part  of  orfSolds 
the  conveyance  (/r)  :  so,  where,  being  entitled  to  the  proceeds  "J.^^^ljJ'jpj  ^ 
of  real  estate  devised  in  trust  for  sale,  she  joins  in  conveying  uud.  r  Fines 

1     .  n        ,  1       and  Re- 

tliis  estate  to  the  trustee  (/),  such  concurrence  bemg  tor  the  c.veriesAct, 
purpose  of  obviating  some  possible  objection  to  the  validity  ^ 
of  the  sale  itself,  and  not  merely  of  supplying  tlie  want  of  a 
power  in  the  trustee  to  give  a  sufficient  discharge  for  the 
purchase-money,  the  pui-chase-money  shoidd  not  be  paid 
until  such  acknowledgment  is  perfected.  So,  a  lease  by 
husband  and  wife,  seised  in  fee  in  right  of  the  wife,  should 
be  acknowledged  by  her;  but  slight  circumstances  may 
constitute  an  adoption  of  it  by  the  wife  if  she  survive  her 
husband  {m). 

A  married  woman,  who  is  not  restrained  from  anticipation,  Except  where 

,,1111  i  Ai       tt<^  estate  is 

has,  m  respect  of  her  estate  settled  to  her  separate  use,  the  settkd  to  her 
same  power  of  disposition  as  if  she  were  a  feme  .sole  (»).  In  ^^P-*'™te  use. 
Tmjlor  V.  Meaih  (o),  in  which  prior  conflicting  authorities  {p) 

{I)  See  nawhxkn  v.  Outram,  1892,  (o)  (18b5)  4  D.  J.  &  S.  o07;  and  seo 

3  Ch.  309.  Pride  v.  Bubb,  (1871)  7  Ch.  G-4  ;    41 

(A)  liilUiig  V.  Webb,  (1847)  1  D.  G.  L.  J.  Ch.  105. 

&  S.  71G  ;  Lassencc  v.  Ticrney,  (1849)  {p)  Ltchmnr  v.  Brotheridgf,  (1863) 

1  M.  &  G.  551.  32  Beav.  353  ;    32  L.  J.  Ch.   577  ; 

(/)  Franln  v.  hoUans,  (1868)  3  Ch.  DucMl  v.  lilenkhorn,  (1846)   5  Ha. 

717;  37  L.  J.  Ch.  GGl.  131,    134;    JtchUon    v.    I.f    Mann, 

{,»)   Tolrr  V.  Slain;  (18G7)  L.  E.  3  (1854)  23  L.  T.  (O.  S.)  302;    Adams 

Q.  B.  42  ;  37  L.  J.  Q.  B.  33.  v.   G<inM;   (18G1)    12   Ir.  Ch.  Rep. 

(»)  See  sup.  p.  15.  102. 

n.      VOL.  T.  «J  Q 
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Chap.  XII,    wero  fully  considered,  Lord  Westbiiry  held  that  a  inarrled 
^'*'^"  '•       woman,  not  restrained  from  antkipation,  lias,  as  incident  to 


her  separate  estate,  nnd  without  any  express  power,  an  abso- 
lute right  of  disposition  over  her  equitable  fee  by  deed,  not 
acknowledged  nnder  the  Act,  or  by  will ;  and  the  inter- 
jiosition  of  trustees  is  not  necessary  to  give  her  this  right  (7). 
There  must,  however,  bo  clear  proof  of  an  intention  to  annex 
the  separate  use  to  the  whole  fee,  and  not  merely  to  the  life 
estate  (r).  In  a  later  case  (s),  the  decision  in  Taylor  v. 
Jfcarh  was  treated  as  the  only  binding  authority  for  the 
I)ropositiou,  that  the  corpus  of  real  estate  can  bo  settled  to  the 
separate  use  of  a  married  woman  {t) ;  this  proposition  is  now 
recognised  as  settled  law,  and  Lechmere  v.  Brotheridge  («) 
must  be  taken  to  be  overruled  {x) . 

Soparnto  ea-  By  8.  8  of  the  M.  "W.  P.  Act,  1870,  which  came  into 
M.'w'r!"  operation  on  the  9th  Aug.,  1870,  it  was  provided  that 
Act,  1S70.  where  any  freehold,  copyhold,  or  customaryhold  property 
should  descend  upon  any  woman  married  after  the  passing  of 
the  Act  as  heiress  or  co-heii-ess  of  an  intestate,  the  rents  and 
profits  of  such  property  should,  subject  and  without  prejudice 
to  the  trusts  of  any  settlement  affecting  the  same,  belong  to 
such  woman  for  her  separate  use,  and  her  receipts  alone  were 
to  be  good  discharges  for  the  same.  Under  this  section,  a 
woman  married  after  the  passing  of  the  Act  had,  unless  con- 
trtjlled  by  settlement,  the  same  proprietary  rights  over  her 
equitable  life  interest  in  the  descended  real  estate  as  if  she 
were  a  fimc  sole ;  and,  apparently,  the  application  of  the 
section  was  not  confined  to  lands  which  descended  upon  her 
after   marriage :    but  the   Act   loft   her  unable,  as   before, 

(7)  Hall  V.    Wattrhome,    (18G3)    5  {tj  But  seo  Baggctt  v.  Meux,  (1846) 

Giff.   64,  a  ca.sc  of  devise   by  the  1  Ph.  G27  ;  15  L.  J.  Ch.  2G2. 

feme  covert ;  but  it  is  conceived  she  (ti)  (1803)  32  Beav.  353;    32  L.  J. 

could  formerly  only  pass  the   legal  Ch.  577;  see  judgment, 

fee,  vested  in  her  for  her  separate  {x)  See  I'ride  v.  Bubb,  (1871)  7  Ch. 

use,  by  a  statutory  deed.  64  ;    41   L.  J.  Ch.   105,  where  Lord 

(r)  Trouthfck  v.  Boughey,  (1866)  2  Hat herley,  C,  approves  the  doctrine 

I>I.  537  ;  35  L.  J.  Cli.  840  ;  Lewin,  laid  down  in  Taylor  v.  Meadu:  Carter 

nth  ed.  081.  V.  C,  1896,  1  Ch.  62  ;  65  L.  J^.  Ch. 

(*)  Tfoutbeck  V.  BoHghey,  tup.  86. 
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to  dispose  of  tlie  fee  during  coverture  by  will,  or  except  hy    Chap.  XII. 

an  acknowledged  deed  (y) ;  and  her  husband's  title  by  curtesy 

was  not  excluded.  This  enactment  still  applies  to  the  case  of 
women  manied  between  the  9th  Aug.,  1H7(>,  and  the  let 
Jan.,  1883  (z). 

The  acknowledsrment,  when  necessary,  is  to  be  made  before  Acknowledg- 

.  ment,  by 

one  of  the  Judges  of  the  High  Court  of  Justice,  or  before  a  whom  to  be 

County  Court  Judge  (c/),  or  before  one  (h)  of  the  perpetual 

Commissioners  appointed   under   the  Act  (r),  or — where  by 

reason  of  residence  beyond  seas,  or  ill-health,  or  any  other 

sufficient  cause,  the  married  woman  shall  be  prevented  from 

so  acknowledffinff  the  deed — before  a  special  Commissioner  to  Special  com- 

be  appointed  by  the  Court  of  Common  Pleas  {d),  now  the  appointed 

,   .  .     .  IT-  1    nil nr  pro  tunc. 

King's  Bench  Division.  NVhere  a  commission  hatl  issued 
to  persons  supposed  to  be  near  a  particular  locality  up 
country  in  India,  and,  in  consequence  of  their  removal,  the 
acknowledgment  was  taken  before  strangers,  the  Court,  under 
the  special  circumstances,  allowed  the  commission  to  be 
amended  by  inserting  their  names  (c).  "When  the  Christian 
name  of  either  the  woman  or  the  man  is  unkuo^A-n,  a  com- 
mission may  issue  with  the  name  in  blank  ;  but  more  than 
ordinary  care  must  then  be  taken  to  verify  the  party  by 
affidavit  (/").  The  formalities  to  be  observed  in  taking  Method  of 
acknowledgments  have  been  simplified  by,  and  are  now  con-  acknowlodjr- 
tnined  in,  s.  7  of  the  Conv.  Act,  1882  {</).     fl"  is  conceived 

(y)  See  Johnson  v.  /.,   (1887)   35  (<•)  lie  SliMa,  (1842)   5  So.  N.  E. 

Ch.  D.  345  ;  5G  L.  J.  Ch.  32G.  327. 

{z)  Repealed    and   re-enacted    by  (/)  lie  Apperfon  or  Afhfrton,  {\S^5) 

8.  10  of  the  Trustee  Act,  1893.  1   C.  B.   447  ;    3  D.  &  L.  26  ;   lie 

{a)    County    Courts    Act,     1888,  Lty^/r,  (1854)  15  C.  B.  3C4. 

B_  134,  (^)    See    this    section    in    "Wolat. 

(/;)  Conv.  Act,  1882,8.7.  Conv.   and  S.   L.   Acts,    and  notes 

(p)  Fines  and  Recoveries  Act,  1833,  thereto;    and   R.  S.   C.   under    tho 

8.    79.      As    to    Commissioners    for  section,   ib.      The    acknowledgment 

separate   counties,   see   Blackwttr  v.  may  apparently  be    taken    at    any 

B.,  (187G)   3  Ch.  D.  G33  ;    45  L.  J.  time  after  execution,  and  in  the  case 

Ch.  710.  of  a  disentailing  deed  need  not  pre- 

(rf)  S.   83 ;    repealed,    Stat.    Law  cede    enrolment  ;    Ex   p.    2\nerner, 

Rev.  Act,   1882  (No.  2).      Sec  now  (1855)  7  D.  31.  &  G.  627  ;  25  L.  J. 

Commissioners  for  Oaths  Act,  1889.  Ch.  45. 


Q  (i 
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690  MATTF.RS  RKI.ATINT;  to  rOMrLF.TION  or  ITRCIIASE. 

cn.ap.  XII.    Hint  tho  intention  of  s.  7,  snb-s.  8,  is  to  make  the  office  copy 

LJ_     cont'lusivo    ovidenco  of   tho    jiropor  ncknowlodgmont   of  tho 

(Iced,  and  so  to  avoid  tlieoUl  decisions  on  tho  strict  formalitios 
required  with  reference  to  tho  certificate  and  the  verifying 
affidavit. 

Mod.-ofiw-  I'jion  a  sale  of  copyliolds,  a  surronder  to  the  use  of  the 

riwi"*'omau*«   purchaser,  Ly  tlio  copyliolder's  wifo,  with  liis  consent,  after 
inuriHt  in        ^.^j^  ^^^  been  separately  examined,  Avill  Lar  licr  riglit  to  free- 

ctipjhouli*.  1  ^  o 

bench,  if  any  exist  by  spociul  custom ;  thougli,  at  tlie  date 
of  tlie  surrender,  the  purchaser  lias  no  legal  estate  in  the 
premises  (A).  Upon  the  sale  of  her  copyhold  property,  if 
she  has  the  legal  estate,  the  conveyance  must  be  by  sur- 
render: if  her  estate  is  merely  equitable,  a  sun'ender  by  her 
and  her  hu.sband,  after  she  has  been  separately  examined,  is 
binding  as  if  her  estate  were  legal  (/)  ;  or  her  equitable 
estate  will  pass  by  a  mere  deed  acknowledged  under  the 
Act  (/.)  :  so  also  as  regards  her  equitable  estate  in  customary 
freeholds  (/)  ;  but  when  she  is  a  bare  trustee,  she  may  sur- 
render as  if  she  were  a  feme  sole  {m) . 

As  to  her  An  acknowledged  deed  will  pass  a  raari'ied  woman's  rever- 

d^ed  ml'fihf?    Eionary  interest  in  the  proceeds  of  sale  of  real  estate  subject 
her  revtrsi.jn-  {q  j^  trust  for  Sale,  but  remaining  imsold  in) ;  or  in  money 

ary  interest 

in  proceeds  of  subject  to  an  absolute  trust  for  investment  in  land  (o) ;  but 

'     *  not  in  money  to  be  laid  out  in  land  or  otlicnci-sc  (p).     So,  her 

fine,  or  now  her  acknowledged  deed,  will  bind  her  future 

interest  and  right  of  renewal  in  renewable  leaseholds  (y) ; 


(A)  See    Jrood  v.  Lambirih,  (1841)  (m)  T.  Act,  1893,  8.  16, 

1  Ph.  8.  («)  Sec  Man  v.  Roper,  (1831)  4  Si, 

(i)  FincH  and  Recoveries  Act,  1833,  3G0  ;  1  Jarm.  .5th  ed.  567,  n.  ;  and  see 

B.  90.     Ilcr  surrciidcr  may  be  taken  Millrr  v.   Collins,    1896,    1  Ch.  573  ; 

by  an  infant  deputy  steward ;  Eddlr-  05  L.  J.  Ch.  353,  -where  cases  are 

ilone  v.  ColliftM,  (1853)  3  D.  M.  &  G.  fully  cited, 

1 ;  22  L.  J.  Ch.  480 ;  and  see  Scriven  (</)  Finesand  Recoveries  Act,  1833, 

on  Copyholds,  7th  ed.  90.  s.  77. 

[k)  S.  77  ;    and  see  Carter  v.  C,  (p)  Smithuick  v.  S.,  {\86l)  5  L.  T. 

1896,  1  Ch.  62  ;  65  L.  J.  Ch.  86.  23. 

(/)  Torbuck  V.  Hfwitson,  (1852)   19  (q)  Lickens  v.    Vnihank,   (1855)    1 

L.  T.  (0.  S.)  342.  Jur.  N.  S.  916  ;  24  L.  J.  Ch.  501, 
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and  her  contingent  remainders  (/•).     But  acknowledgment  is    Chap.  Xir. 

essential  in  order  to  bind  lier  equitable  interest  not  settled  to  

bar  separate  use :  e.g.,  a  married  woman  cestui  que  trust, 
concurring  in,  but  not  acknowledging,  the  conveyance,  upon 
a  purchase,  by  her  own  trustee  for  sale,  is  not  bound  {x). 

An  assignment,  merely  by  the  husband,  of  his  wife's  legal  A«  to  her 

,  •ill     t<nn8  for 

terms  for  years,  is  sufficient;  but  as  respects  her  equitable  years. 

chattels  real, — including  even  the  equity  of  redemption,  in  a 
legal  terra  mortgaged  by  her  husband  in  her  right, — it  is 
prudent  to  require  that  she  shall  join  in  and  acknowledge  the 
assignment  {f)  :  and  ^^  hen  the  husband  purports  to  convey, 
for  the  continuance  of  the  coverture,  his  wife's  freeholds,  a 
like  precaution  seems  requisite  if  the  legal  estate  is  out- 
standing, or  in  reversion  expectant  on  a  term  of  years  created 
for  a  limited  purpose  {n). 

In  WoHIkuh  v.  Fcnibcrton  (j-),  it  was  licld  that  the  estate 
of  a  feme  covert,  tenant  in  tail  in  possession,  subject  to  a 
jointure  term,  was  equitable  during  the  joint  lives  of  herself 
and  her  husband,  or  during  the  continuance  of  the  term,  so 
as  to  entitle  her  to  a  settlement :  the  ground  of  this  decision 
being,  that  the  jointure  term  interposed  such  a  legal  estate 
as  enabled  the  Court  to  deal  with  the  property  while  it  re- 
mained subject  to  the  term ;  but  it  may  be  doubted  whether 
this  decision  can  be  supported. 

Sect.  91  of  the  Fines  and  Recoveries  Act  provides  that  if  a  Concurrence 

,,-.  ,  .       -T    1     of  husUiud 

husband  shall,  in  consequence  of  his  being  a  lunatic,  idiot,  ^vhcn  dis- 
or  of  unsound  mind,  and  whether  he  shall  have  been  found  ^^^'^  *"^'- 
such  by  inquisition  or  not,  or  sliall  from  any  other  cause  be 
incapable  of  executing  a  deed  or  making  a  suiTcnder  of  lands 

(r)  Cr(i/■^•  V.  J/hW/m-i^m,  (185(3)  8  D.  Ila.  1;  11  L.  J.  N.  S.  Ch.  13; 
M.  &  G.  192  ;   20  L.  J.  Cb.  513.  Wortham     v.     Femhrrton,     (1S47)      1 

(s)  Frank.  Y.BoUaus,{\%Q%)ZCh.  I>e  G.  &  S.  G41  ;  WMutson  v. 
717-   37L.J.Ch.  664.  Charkmorth,   (18J7)    10    Beav.   324; 

16  L.  J.  Ch.  387. 

(/)  See  sup.  p.  13.  ^j-j  (jg^;)  j  De  G.  &  S.  C-H  ;  and 

{u)  Hanson    v.    Keating,    (ISH)     4       sec  Sug.  14th  cJ.  500. 
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Chap.  XII.    lu-Ul  by  copy  of  louit  loll,  or  if  Lis  residence  slmll  not  be 

'■ —  known,  or  lie  shall  bo  in  jjrison,  or  shall  bo  living  apart  from 

his  wife,  cither  by  nnitual  consent  (i/)  or  by  sentence  of 
divorce,  or  in  consequence  of  being  transported  beyond  the 
seas,  or  from  any  other  cause  whatsoever,  it  shall  be  lawful 
for  the  Court,  by  an  order  to  bo  made  in  a  summary  way, 
upon  the  application  (z)  of  the  wife,  and  upon  such  evidence  as 
to  the  Court  shall  seem  meet,  to  dispense  with  the  concurrence 
of  the  husband  in  any  case  in  which  his  concurrence  is 
rcipiired  by  the  Act  or  otherwise :  and  all  deeds,  &c.,  by  the 
wife,  pursuant  to  such  order,  are  to  be  executed,  &c.,  by  her, 
as  if  a  feme  sole ;  and  when  executed,  &c.,  shall,  but  without 
prejudice  to  the  husband's  rights  as  then  existing  indepen- 
dently of  the  Act,  be  as  good  and  valid  as  they  would  have 
been  if  ho  had  concurred :  but  tlio  provision  is  not  to  extend 
to  cases  in  which  the  Lord  Chancellor,  or  other  the  persons 
intrusted  witli  the  Great  Seal,  or  the  Court  of  Chancery,  shall 
be  protector  of  a  settlement  in  lieu  of  tlie  husband.  This 
clause  has  been  held  to  extend  to  copyholds,  over-riding 
s.  77  {(i).  Where  an  order  has  been  obtained,  dispensing 
with  her  Inisband's  concurrence,  an  acknowledgment  by  the 
married  woman  is  also  unnecessary  {h).  The  order  has  been 
made  in  cases  where  the  husband,  having  committed  an  act 
of  bankruptcy,  has  absconded  and  gone  abroad,  and  has  not 
since  been  heard  of  (c)  ;  even  though  the  wife  has  married 
again  {<l)  ;  where  he  was  under  transportation  for  felony  {e)  ; 
in  prison  abroad  {/)  ;  had  left  for  Australia,  in  distress,  and 


(y)  As  to  what  constitutes  living^  843;  Exp.  Denny,  (1854)  2  C.  L.  R. 

apart    by  mutual    consent,    see    Jte  1 755 ;  Ex  p.  ITulinr  and  Ex  p.  Cobhatn, 

Alice  Rogeri,  (1865)  L,  R.    1   C.  P.  (1854)  3  C.  L.  R.  149,  n.  [c);    Ex  p, 

47;  35L.  J,  M.  C.  71.  Lord,  (1854)   ib.  37.      The  affidavit 

(t)  Applications  should  be  made  in  must  be  made  by  the  wife  herself ; 

the  King's  Bench  DiviMon ;    sec  He  lie  limce,  (1841)   3  Sc.  N.  R.  692; 

Ellen  Gxlm,  (1894)  70  L.  T.  757.  Re    WiUianxs,    (1840)    2    Sc.    N.    R. 

[a,  Ex  p.  Shirley,  (1839)   6  Bing.  120. 

N.  C.  226.  (d)  Exp.  Yaruall,  (1855)  17  C.  B. 

(A)  Goodfhild  V.  Bougal,   (1876)    3  189. 

Ch.  D.  650.  {e)  Exp.  Wimbush,  (1855)  3C.L.R. 

(c)  Exp.  Gill,  (1834)  1  Bing.  N.  C.  340. 

168;    Exp.    5^0;)/-,   (1811)  9  Do  wl.  (/) /?«.-//AmV<,  (1856)  4  "W.  it.  208. 


MATTEKS  KELATINl;  TU  CUMi'LETlUN  UF  I'l'liLlIASE.  599 

with  no  intention  of  returning  {[/) ;  and  when  he  had  long    Chap.  XII. 
since  deserted  his  wife  and  she  had  subsequently  aequuvd  — — 


and  long  enjoyed  the  property  without  his  interference  i/t)  ; 
and  Avhero,  though  not  a  lunatic  (/),  he  was  in  a  state  of 
complete  imbecility  (/.•)  :  so,  where  ho  was  living  apart  from 
his  wife,  and  refused  to  concur  in  conveying  property  vested 
in  her  as  a.  trustee  (/) ;  or  in  convening  her  own  property, 
either  at  all  (/;/),  or  unless  part  of  the  purchase-money  were 
paid  to  him  (ii)  ;  but  the  Court  has  refused  an  order  in  cases 
of,  what  appeared  to  be,  his  mere  temporary  absence  from 
the  country ;  as  where  the  wife's  aflBda^•it  stated  that  ho  had 
gone  to  New  Zealand,  and,  when  last  heard  of,  was  em- 
ployed in  a  Government  vessel,  and  that  she  believed  that 
he  never  intended  to  return  (o)  :  so,  when  it  stated  that  the 
husband,  a  seaman,  had  gone  abroad,  and  that  she  had  not 
heard  of  him  for  many  years,  and  believed  him  dead,  no 
suflBcient  grounds  for  such  belief  being  stated  (p)  :  so,  where 
he  was  stated  to  be  living  separate  from  his  wife,  in  London, 
with  another  woman  (ry).  The  order  does  not  deprive  the 
husband  of  the  common  law  rights  which  ho  has  acquired  in 
the  property  by  reason  of  the  coverture  (r). 

{ff)  Re  Kehey,  (1855)  16  C.  B.  197.  particular  fonn  of  conveyance,  but 

(/i)  Re  Mary  Jnn  Xewnuui,  (1891)  will  only  give  a  general  authority  to 

36  Sol.  J.  79.  convey;  Re  WoodaU,  (1846)  3  C.  B. 

(»)  As  to  what  evidence  of  existing  639. 

lunacy  is  suflicieut,  see  Re   Turner,  (c)  Ex  p.  Gilmore,  (1847)   3  C.  B. 

"(1846)   3   C.   B.    166;    and    see  Re  967  ;  i?^ -Smi7//,  (1847)  16  L.  J.  C.  P. 

Murph'j,  (1842)  5  Sc.  N.  R.  166.  168  ;    but  see  Re  Kehey,   (1855)   16 

(k)  Re     TFoodall,    (1846)    3    G.    B.  C.    B.    197;    Re  S'juires,    (1855)    17 

639.  C.  B.  176  ;  25  L.  J.  C.  P.  55. 

(/)  Re  Mirfn,  (1842)  4  Man.  &  G.  [p)  Exp.  T,iyhr,  (1849)  7  C.  B.  1. 

635  ;    12  L.  J.  0.  P.  92  ;    Re  Caiiic,  The  order  was  applied  for  as  a  means 

(1883)    10  Q.  B.  D.  284  ;    52   L.  J.  of  avoiding  the  necessity  of  proving 

Q.  B.  354.  the  death  as  a  matter  of  title,  and 

(»i)  ^j-jj.  iS/W/iHy,  (1854)  3C.  L.  R.  was    eventually   made,    on    further 

149,  n.  (r);  iZtf  Pc  rri;;,  (1854)  14  C.B.  evidence;    but    the    affidavit    must 

420.  describe    her  as    liis    "wife,"    not 

(«)  Re    TToodcock,    (1845)    1   C.  B.  "widow";    Ex  p.   Sparrow,   (1852) 

437;    Re  Trniery,    (1856)    6  W.   R.  12  C.  B.  334. 

322.      For  form   of   order   enabling  [q)  Exp.rarker,{lSb\)ZC.'L.'R. 

wife  to  convey  her  own  estate,  see  148;  ivt  .Vy«i»r*.  (1855)  25  L.  J.  C.  1*. 

Exp.  Buffill,    1843)  6  Sc.  N.  R.  30  ;  65. 

but  the  Court  will  not  sanction  any  (»)  S.  91  ;  and  see  Eowle  v.  Dray- 
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Chap.  XII. 
S.-.t.  I. 


Married 
wciiiiiiit  may 
by  ttrkiiow- 
ledged  dcixl 
convey 
contingent 
inten>.-t.s  und 
dlMrlaim. 


Malins'  Act. 


Married 
woman 
judicially 
Bcparatcd. 


2.  Under  fl^e 
M.  W.  V. 
Act,  1882. 


A  lm.><bnn(l  is  not  ]»rcclu«l('(l  by  liis  bimkrujitcy  from 
ooniurrinf):  in  u  disposition  by  bis  wife  to  wliitli  his  con- 
ciirronco  is  neccFsnry  under  the  Fines  and  lleeoveries  Act  («). 

And  tho  disposing  jiowcr  of  a  niarrird  wonuin  uudt-r  tlio 
Fines  and  Kecovories  Act,  Avns,  by  the  lieal  Property  Act, 
1840,  extended  to  contingent  and  other  similar  interests,  and 
to  riglits  of  entry ;  an<l  she  was  also  thereby  enabled  to 
disclaim,  by  an  acknowledged  deed  under  the  Fines  and 
lieeoveries  Aet,  any  estate  or  interest  in  tenements  or 
hereditaments  in  England,  of  any  tenure  (/). 

And  by  tho  Married  Women's  Beversionary  Interests  Act, 
1857,  her  power  of  disposition  by  an  acknowledged  deed  was 
extended  to  her  reversionary  interests  in  personalty  under  any 
instrument  executed  after  1857,  and  not  being  a  settlement 
or  agreement  for  a  settlement  made  on  her  mamage  (u).  A 
manied  woman  who  is  judicially  separated  from  her  husband, 
has  the  same  power  of  disposition  over  her  after-acquired 
property  as  if  she  were  a  fe?)ic  sole  (r). 

Secondly:  since  188'2,  the  M.  W.  P.  Act,  1882,  has 
enabled  every  woman  married  since  that  date,  and,  as  to 
property  the  title  to  which  has  accrued  to  her  subsequently  to 
that  date,  every  woman  married  before  that  date,  to  convey 
every  estate,  whether  real  or  personal,  legal  or  equitable, 
in  possession  or  reversion,  as  fully,  and  in  the  same  manner, 
as  if  she  were  a  feme  sole  {y).  S.  5  of  the  Act,  entitling  a 
woman  married  before  its  commencement  "  to  have  and  to 
hold,  and  to  dispose  of,  as  her  separate  property,  all  real  and 
personal  property,  her  title  to  which,  whether  vested  or 
contingent,  and  whether  in  possession,  reversion  or  remainder, 
shall  accrue  after  the  commencement  of  the  Act,"  does  not 
operate  retrospectively,  so  as  to  change  the  nature  of  a 
married  woman's   title  which  has  partially   accrued  before 


eott,  (1885)  29  Ch.  D.  996  ;    54  L.  J. 
Ch.  677. 

{»)  Re  Jakematxn   Trusts,  (1883)  23 
Ch.  D.  344  :  52  L.  .J.  Ch.  363. 


(/)  See  R.  P.  Aft,  1845,  ss.  6,  7. 
(k)  See  Carson,  R.  P.  Stats,  p.  334. 
{x)  See  sup.  p.  IG. 
(y)  See  ss.  1,  2,  5. 


MATTEKS  K ELATING  TO  COMPLETION  OF  PURCHASE.  CUl 

sucli  commencement — c.  g.,  a  remainder,  which  after   such  Chap.  XII. 

1  1       .•  I  Sect.  1. 

commencement  becomes  an  estate  in  possession, — but  the  title 


to  the  entire  interest,  whatever  that  may  be,  must  accrue  after 
1882  {z) ;  a  mere  spes  succcssionis  is  not  however  a  title  within 
the  section  (a).  And  the  Act  does  not  enable  a  married 
woman  to  convey  as  a  trustee  without  a  deed  acknow- 
ledged (i),.  except  where  she  is  a  bare  trustee  within  the 
meaning  of  s.  IG  of  the  Trustee  Act,  1893  {c).  A  married 
woman  who  is  a  mortgagee  in  respect  of  money  f(jrming  part 
of  her  separate  estate  and  advanced  after  the  pas.siug  of  the 
M.  W.  P.  Act,  1882,  is  not  a  trustee  so  as  to  necessitate  her 
husband's  conciuTcnce  on  a  sale  by  the  mortgagor  with  the 
concurrence  of  the  mortgagee  {(f). 

An   assignment   of    leaseholds,    or  other   chattel  interest  Rule  as  to 

1     •    •  i.     1  atssijninient  of 

in  real  estate,  by  one  of  several  executors  or  administrators,  chattel  real 
is  valid  {e)  ;  so,  also,  an  assignment  by  an  executor  who  dies  oJ^TdSs" 
before  probate :  provided  that  the  will  is  eventually  proved ;  trators, 
as  the  probate  copy  is  the  only  evidence  of  the  appointment 
of  the  executor  (./')  :  but  an  assignment  by  a  person  assuming 
to  act  as  administrator,  and  who  subsequently  obtains  letters 
of  administration,  is  void  {g).     By  the  L.  T.  Act,  1897,  s.  2  how  far 
(2),  all  enactments  relating  to  the  effect  of  probate  or  letters  reiulState.  ° 
of  administration  as  respects  dealings  with  chattels  real  before 
probate   or   administration,    are   made   to   apply    so   far   as 
applicable   to  real  estate  except  that  some  or  one  only  of 

(z)  Itcid  V.  J?.,   (1886)  31  Ch.  D.  (rf)  Re  Brooh- mid  Frcitilin,  1S9S,  I 

402;    55  L.  J.  Cb.  294  ;    He  Cioio,  Ch.  647;  67  L.  J.  Ch.  272;  Tff  Jl'r't 

(1889)  43  Ch.  D.  12.      See  notes  to  and  Hardy,  1904,  1  Ch.  145  ;  73  L.  J. 

B.  5  in  Wolst.  Conv.  and  S.  L.  Acts.  Ch.  91. 

(a)  Rera>\wm,  (1890)  4')  Ch.  D.  51 ;  («)  Simpwit  v.  Gntteridgf,  (1816)  1 

59  L.  J.  Ch.GGG;  h\it^CQ  He  licaupri,  ;Mad.  609  ;  Sneesby  \.  Thome,  (1855) 

(1888)  21  L.  R.  Ir.  397.  1  Jur.  N.  S.  1058. 

ih)  Re  Ilarknrss  and  AUsopp,  1896,  (/)  Brazier  v.  Hudson,  (1830)  8  Si. 

2  Ch.  358  ;  65  L.  J.  Ch.  726.  67  ;  5  L.  J.  N.  S.  Ch.  296. 

{c)  See  notes   to   this    section    in  (^)   Wms.    Exors.    9th    ed.    343; 

Wolst.  Conv.  and  S.  L.  Acts;    and  Morynn  v.  Thomas,  (1853)  8  Ex.  302. 

Re  Houyate  and  Osborne,  1902,  1  Ch.  The  case  of  an  adniiiiistrat  >r  with 

451  ;  71  L.  J.  Cli.  279.     The  section  the  will  annexed  apparently  stands 

replaces   s.   6   of   the  V.  &  V.  Act,  on  the  same  footing  ;    BoxaU  t.  B., 

1874.  (1884)  27  Ch.  D.  220  ;  53  L.  J.  Ch.  838. 
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Cbai-.  XII.    Bevt-ral    personal    ropresentativt'S   eauuot    bell    without    tlio 


Swt.  I. 


authority  of  tho  Court. 


Power  for  By  tho  Tj.  C.  C.  Act,  l-Slo,  if,  upon  tho  deposit  in  the 

puUii'^und'i'r-   Bank    of   tho   purchasc-monoy   or   compensation   ngreod   or 
takinjc*  to        awarded  to  be  paid  in  respect  of  lands  purchased  or  taken 

CollVfV  to  . 

th.iii.Hi.h.s       by  tho  proniotei-8  of  the  undertaking,  tlie  owners  or  statutory 

up*>u  nfiijuil         *  «..,  ,111  lii  L 

or  default  of    ownors  fall  to  convey  tho  laud  upon  request,  tho  promoters 
owuors.  ^^^,  execute  a  deed-poll,  which  will  have  all  the  effect  of  a 

conveyance  by  the  owners  or  statutory  owners  {/i)  :  similar 
powers  are  also  conferred  upon  the  promoters  of  the  under- 
taking, in  tho  several  events  of  tho  owners  refusing  to  convey, 
or  failing  to  make  a  title,  or  not  being  discoverable  (/). 


Trustee  bouml 
to  convi  y  at 
request  of 
eestiii  que 
trutt. 


But  only  by 
description 
under  which 
he  hini!*clf 
took  estate. 


"VMiere  a  trustee  of  an  outstanding  legal  estate  refuses  in  a 
plain  case  to  convey  at  the  rerpiest  of  a  party  entitled  to  a 
conveyance,  he  will,  if  proceedings  are  taken  to  compel 
him,  be  fixed  with  costs  (/.)  :  so,  where  a  trustee  for  sale,  with 
the  consent  of  his  cesiui  que  truat,  refused  without  sufficient 
reason  to  concur  in  a  sale  which  they  had  agreed  upon,  he 
was  ordered  to  pay  the  costs  of  a  suit  for  his  removal  from 
tho  trusteeship  (/)  :  and  where  a  party  has  accepted  a  trust, 
he  cannot,  it  is  conceived,  justify  his  refusal  to  convey  on 
the  gi-ound  that  no  estate  is  in  fact  vested  in  him.  A  trustee, 
however,  when  required  to  convey  the  estate  on  the  ground 
of  the  trusts  having  terminated,  is  entitled  to  dear  and 
satisfactory  evidence  of  such  being  the  fact(w).  And  he 
cannot  be  required  from  time  to  time  to  divest  himself  of 
different  parcels  of  the  trust  estate,  or  to  convey  by  other 
words  and  descriptions  than  those  by  which  the  conveyance 


(A)  See  8.  75. 

(i)  See  B8.  76,  77.  See,  on  the 
con8truntion  of  a  clause  in  a  private 
Act,  similar  to  b.  76,  I)ij<-  v.  Man- 
chetttr  ^  Bury  Ji.  Co.,  (1845)  14  M.  & 
W.  687  ;  and  see  tup.  p.  59,  n.  {a), 
and  p.  90.  A.s  to  a  petition  for 
payment  out  where  there  are  adverse 
claims  to  the  owncrcthip,  see  Jie 
Manor  of  Louentoft,  (1883)  24  Ch.  D. 


25:i;  52  L.  J.  Ch.  912, 

(X)  Wtllis  V.  Uucox,  (1838)  4  M.  & 
C.  197:  Hampshire  V.  Uradlri/,  (1845) 
2  Coll.  34 ;  Lcwin,  10th  ed.  836. 

(/)  I'ulairet  \.  Carew,  (1863)  32 
Beav.  564  ;  32  L.  J.  Ch.  508. 

(m)  Uolford  V.  rhippn,  (1841)  3 
Beav.  434  ;  10  L.  J.  N.  S.  209. 
See,  as  to  a  protector,  Buttanshaw  v. 
Martin,  (1859)  John.  89. 
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was  made  to  himself  (>i)  ;  aud  the  rule  is  the  same  in  the    Chap  XIL 

^   '  Sect.  1. 

case  of  a  mortgage  («). 

On  conveyance  of  an  equity  of  redemption  the  concurrence  Concumtico^ 
of  the  mortgagee  in  the  convoyance  should,  where  i)0ssiljle,  Hh.,ui.l  u- 
be  obtained,  even  where  the  mortgage  is  mteuded  to  be  kept  ^.„„vtvaiKe 
on  foot,  and  notice  of  the  conveyance  should  bo  indorsed  on  ;:^';j;jXn! 
the  mortgage  deed ;  for  as  a  mortgagee  with  several  securi- 
ties on  two  different  estates  is  entitled,  in  cases  not  coming 
within  s.  17  of  the  Conv.  Act,  1881,  to  hold  both  until  full 
payment  of  all  that  is  due  to  him,  the  purchaser  of  the  equity 
of  redemption  of  one  estate  may  have  to  redeem  the  mortgage 
subsisting  on  the  other  (o). 

A  mortgagee  cannot  be  compelled  to  re-convey  before  ^^^^^'^ 
the  time  fixed  for  redemption,  though  he  is  tendered  his  to  convey, 
principal  with  interest  up  to  that  time  {p)  :  nor,  if  the  day 
fixed  for  redemption  is  allowed  to  elapse,  can  he  subsequently 
be  compelled  to  convey  without  either  six  months'  notice  or 
six  months'  interest  paid  in  advance  (q)  ;  though  it  is  other- 
wise if  the  mortgagee  himself  has  taken  steps  to  compel 
payment  {>•)  ;  and  he  can  now,  even  in  the  case  of  an  equit- 
able mortgage  (.s),  be  compelled  tq  transfer  instead  of  recon- 

(;j)   Goodson  v,  EUisson,    (1827)    3  the  mortgage  debt). 

Buss,  at  p.  594.  ('/)  Johnson    v.    Evans,    (1880)     01 

-     {o)  ^ee  Jennings  y.  Jordan,  [\%^\)&  L.    T.    18;     fimith    v.    6'.,    1801,    3 

A.  0.698;  51  L.  J,  Ch.  129;  Harter  Ch.   550;    60  L.   J.  Oh.  694.     The 

V.  Colman,  (1882)  19  Ch.  D.  630  ;  51  rule  docs  not  apply  in  the  case  of  an 

L.  J.  Ch.  481;  Birdw.  JTVwh,  (1886)  equitable    mortgage    by   deposit   of 

33  Ch.  D.  215;    65  L.  J.  Ch.  722;  title-deeds;    Fitzgerald's    Trustees  v. 

Minterx.  Can;  1894,  3  Ch.  498  ;   63  Mellersh,  1892,  1  Ch.  385;    61  L.  J. 

L.  J.  Ch.  705  ;  Fledge  v.  Can;  1894,  Ch.  231. 

2  Ch.  328;  03  L.  J.  Ch.  651  ;   1895,  (r)  Boiilt  v.    Endle,    1896,    1    Cli. 

1  Ch.  51  ;    04   L.  J.  Ch.  51  ;    J  ledge  648;    65    L.   J.    Ch.   542  ;    and  eeo 

V.  White,  189G,  A.  C.  187  ;  65  L.  J.  Letts  v.  Uutehins,  (1871)  13  Eq.  176; 

Ch.    449;    and    sec    liileg   v.    Hall,  lie  Moss,  (1885)   31    Ch.  D.  90;    65 

(1898)   AV.  N.    81    (9)  ;    42    Sol.    J.  L.  J.  Ch.  87;  Smith  v.  S.,  sup. 

■JQ2  («)  Everilt  v.   Automatic    Weighing 

(i,)  Brou-n  v.    Cole,   (1845)   14  Si.  Co.,  1892.  3  Ch.  50G.     As  to  a  buUd- 

427;    14   L.   J.    Ch.    167;    and   cf.  ing  society  mort.^'agc,  see  iJr  7i'Mm;i<-y 

Harding   v.   Fingeg,   (1864)    10  Jur.  and  Smith,  li^l,  iCh.Zbl;  06  L.  J. 

N.  S.  872  (case  of  trust  for  securing  Ch.  641. 
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vpying  (/).  An  incumLmno.r,  tlioiifrli  not  a  party  to  the 
contnict,  may  so  net  as  to  biml  himself  to  concur  in  u  sale  of 
part  only  of  tho  property  (»)•  Wliother  a  stipulation  pur- 
porting to  postpone  th«'  mortpagor's  right  to  redeem  for  a 
period  of  twenty  years  will  have  that  effect  seems  doubtful  (./). 
And  where  a  mortgagee  has  accepted  a  tender  of  his  principal, 
interest,  and  costs  from  a  person  having  a  partial  interest 
and  entitled  to  redeem,  he  is  bound  to  convey  to  him  tho 
legal  estate  and  to  deliver  up  the  title  deeds,  tliough  there 
may  bo  other  claimants  of  the  equity  of  redemption  ;  but  tho 
conveyance  should  in  such  a  case  reserve  the  equities  of  the 
other  persons  interested  (//) . 

Conveyance  of  lu  many  cascs  a  conveyance  of  the  legal  estate,  whieh 
from  tmstws  could  net  other^\^se  have  been  procured  without  suit,  might, 
&c..  fonnrrly   "before  the  1st  Nov.,   IS'jO,  have  been  obtained  under  the 

pn>ouniblo 

■      •  provisions    of   tho    1    Will.   4,  c.  60,  the  4  &  5  Will.  4, 

c.  2-},  and  the  1  &  2  Yict.  c.  G9  ;  and  after  that  date  under 
the  provisions  of  the  T.  Acts,  18.j0  and  1S88.  And 
now  under  s.  20  of  the  T.  Act,  1893,  which  came  into 
operation  on  the  1st  Jan.,  1804,  the  High  Court  (z)  may 
make  an  order  vesting  land,  or  releasing  or  disposing  of  a 
contingent  right  therein,  to  any  person  in  any  of  the  follow- 
ing cases,  viz. : — (1)  Where  a  new  trustee  is  appointed  by 
the  Court  (a) ;  (2)  where  a  trustee  is  an  infant  (b)  or  is  out 
of  the  jurisdiction  {c)  ;  (3)  where  it  is  uncertain  who  was 
the  survivor  of  two  or  more  trustees  ;  (4)  where  it  is  imcertain 


under  the 
Trustee  Act, 
1850. 


{()  Conv.  Act,  1S81,  8.  1.3  ;  Conv. 
Act,  1882,  s.  12  ;  and  see  'J'edau  v. 
Smith,  (1882)  20  Ch.  D.  724;  61 
L.  J.  Ch.  621  ;  Ahhrson  v.  Elgiji, 
(18S4)  26  Ch.  D.  567;  and  Smithitt 
V.  Hrskrlh,  (1890)  44  Ch.  D.  161  ; 
69  L.  J.  Ch.  667. 

(«  See  Crotte  v.  Sev;/.  Sue.,  (1853) 
3  1).  M.  &  G.  at  p.  712;  Soue  r. 
Mill/,  (1854)  18  Bcav.  613. 

(x)  Coirdri/  v.  Day,  (1859)  1  Gif. 
316;  29  L.  J.  Ch.  39. 

(y)  Praree  v.  Morris,  (1869)  o  CTi. 
227;  39  L.  J.  Ch.  312. 


(;)  'JTlu'  provisions  as  to  the  High 
Court  throughout  the  Act  apply, 
within  their  jurit-dictions,  to  a 
Palatinate  and  County  Court.  See 
s.  48. 

(a)  See  8.  25  as  to  jurisdiction  to 
appoint  new  trustees. 

(h)  Where  an  infant  is  a  lunatic, 
the  jurisdiction  of  tho  Hijrh  Court  is 
not  affected  by  the  Lunacy  Act, 
1890  ;  see  ib.  s.  143. 

(c)  In  the  case  of  a  lunatic,  the 
judge  in  lunacy  has  similar  powers  ; 
gee  Lunacy  Act,  1890,  s.  135. 
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whether  the   last  trustee   known  to  have  teen  entitled  or    Chap.  XII 


SLtt.    1. 


possessed  is  alive  ;  (0)  where  there  is  no  heir  or  personal 
representative  of  a  trustee  who  has  died  uitestate,  or  it  is 
uncertain  who  is  the  heir  or  personal  representative  or  devisee 
of  a  deceased  trustee  ;  and  (6),  where  a  trustee  wilfully 
refuses  or  neglects  to  convey  or  release  a  right  for  twenty- 
eight  days  after  he  is  required  to  do  so. 

And  hv  s.  27  of  the  Act  where  any  land  is  suhject  to  a  Orders  as  to 
contingent  right  in  an  unhorn  person,  or  class  of  unhorn  rigrhuof 
persoiis,  who  on   coming   into    existence  would,  in  respect  ^^^^^, 
thereof,  hecome  entitled  to  or  possessed  of  the  land  on  any 
trust,  the  Court  may  release  the  land  from  the  contingent 
right,  or  vest  it  in  any  person  for  the  et«tate  to  or  of  whieh 
the   unhorn   person   A\uuld,    on   coming   into    existence,   be 
entitled. 

And  by  s.  28  may  vest  or  release  or  dispose  of  land  or  a  y'^p^^^^^J^" 
contint'ent   rifflit   in   land   by  way   of   security   for  money  conveyance 

°  .     .  .       t/  ■       a.\  £  by  infant 

belonging  to  an  infant,  m  like  manner  as  in  the  case  ot  an  mortgagee, 
infant  trustee. 

And  bv  s  29,  where  a  mortgagee  of  land  has  died  without  Testing  order 
havin<^  entered  into  possessKjn  or  receipt  or  rents  and  prouts,  conveyance 
and  the  money  due  has  been  duly  paid,  or  a  person  entitled  Jevi^S^of 
to  receive  the  same,  consents  to  an  order  for  reconveyance,  *'';|.^'^^^^j-  °^ 
-the  Court  may  make  a  vesting  order  in  any  of  the  following  reiirestntative 

,     .  1  i.   i-        of  niortgagte. 

cases,  viz.: — (1)  A\  here  an  heir  or  personal  representative 
or  devisee  of  the  mortgagee  is  out  of  the  jurisdiction,  or 
cannot  bo  found;  or  (2),  on  demand  made  by  or  on  behalf 
of  a  person  entitled  to  require  a  conveyance  refuses  to  convey 
the  same;  or  (-3),  where  it  is  uncertain  which  of  the  de^•iseo3 
of  the  mortgagee  was  the  survivor;  or  (4),  whether  the 
survivor  of  several  devisees  of  the  mortgagee,  or  the  heir  or 
personal  representative  of  the  mortgagee  is  living  or  dead ; 
and  (5),  where  there  is  no  heir  or  personal  representative 
to  a  mortgagee  who  has  died  intestate,  or  it  is  uncertain 
who  is  the  heir  or  personal  representative  or  devisee  of  the 
mortgagee. 


r.06  MArrcRs  in-.LATiNo  to  comi'li:tion  of  purchase. 

CTiap.  XTT.        "WIh'io  any  Court  gives  a  ju-lgmont  or  mnkcs  an  order 


s«»t.  1. 


dirotjting  tlio  sale  or  inortgago  of  any  laud,  every  person  who 

Vwtii.jror.lor   •      -titled  to  or  possessed  of  the  land,  or  entitled  to  a  con- 

cm  ju.l;rtiu<nt    tingeut    right   therein,  and   is   bound    l»y   tlio  judgment  or 

mort^b^!        order,  is  to  be  deemed  so  entitled  or  possessed  as  a  trustee 

within  the  moaning  of  the  Act ;  and  the  Court  may,  if  it 

thinks   expedient,  make  an  order  vesting  the  land  or  any 

part  thereof  for  such  estate  as  it  thinks  fit  in  the  purchaser 

or  mortgagee,  or  in  any  other  person  (d). 

Court  may  Where  judgment  is  given  for  the  specific  performance  of  a 

clecliirc  what    p^^^ract  concerning  land,  or  for  the  partition,  or  sale  in  lieu 

partH-st  are  o  '  *  n  i 

truHt.f>«of        of  partition,  or  exchange  of  land,  or  generally  where  any 

p"ri«'<nn"a"ny    judgment  is  given  for  the  conveyance  of  land,  either  in  cases 

B^ifie  per-      arising  out  of  the  doctrine  of  election  or  otherwise,  the  Court 

formancc,  &c.  jj^j^y  declare  that  any  of  the  parties  to  the  action  are  trustees 

of  the  land,  or  any  part  thereof,  within  the  meaning  of  the 

Act :   or  may  declare  that  the  interests  of  imbom  persons 

who  might  claim  under  any  party  to  the  action,  or  under  the 

will  or  voluntary  settlement  of  any  person  deceased  who  was 

during  his  lifetime  a  party  to  the  contract  or  transactions 

concerning  which  the  judgment  is  given,  are  the  interests  of 

persons  who,  upon  coming  into  existence,  would  be  trustees 

within  the  meaning  of  that  Act,  and  thereupon  may  make  a 

vestin"-  order  relating  to  the  rights  of  those  persons  bom  or 

imbom  as  if  they  had  been  trustees  (c)  ;  and  by  the  Partition 

Act,  18G8(/'),  the  Court  may  make  a  similar  declaration, 

where  in  actions  for  partition  it  directs  a  sale,  instead  of  a 

division  of  the  property. 

And  the  order  is  itself  to  have  the  effect  of  an  assur- 
ance {g). 

Court  may  And  thc  Court  may,  in  all  cases  where  a  vesting  order  can 

"^Sin  to         ^^  °i^^^'  appoint  a  person  to  convey  the  land  or  release  the 

(d)    See    8.    30,   as    amended  by  T,  Act,  1893,  Amendment  Act,   1894, 
''  (.)  S.  31.  (/)  S.  7.  iff)  S.  32. 
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contingent  right;  which,  when  duly  made,  is  to  have  the    <^^;^^"- 
effect  of  a  vesting  or  releasing  order  (A).  c^.^ircT 

iUhtcul  of 

As  respects  copvhold  or  customary  lands,  a  vesting  order,  makiu^' 

A,i,iTP,i  •     vest  iui' order. 

if  made  with  the  consent  of  the  lord  or  lady  of  the  manor,  is  ^  ^^ 
sufficient  to  pass  the  lands  without  surrender  or  admittance ;  oopyholda. 
and  it  appears  that  in  practice  such  consent  is  always  required 
by  the  Coui-t  (/)  ;  and  where  it  appoints  a  person  to  convey 
such  lands,  that  person  shall  execute  and  do  all  things  neces- 
sary to  complete  the  assui'ance  (A-). 

An  order  under  the  Trustee  Act,  1803,  may  be  made  on  On  whose 

J        1      1         application 

the  application  of  any  person  beneficially  mterested,  whether  vctstin)^  order 
under  disability  or  not,  or  on  the  application  of  a  trustee  ;  ™*^      ™*  ®' 
and  in  the  case  of  land  subject  to  a  mortgage,  on  the  applica- 
tion of  any  person  beneficially  interested  in  the  equity  of 
redemption,  whether  under  disability  or  not,  or  any  person 
interested  in  the  money  secured  by  mortgage  (/). 

By  the  Judicature  Act,  1884,  s.   14,  where  any  person  Execution  of 

*'  .  .  ■,       iustruracnta 

neglects  or  refuses  to  comply  with  a  judgment  or  order  by  order  of 
directing  him  to  execute  any  conveyance,  contract,  or  other 
document,  the  Coui't  may,  on  such  terms  and  conditions 
as  may  be  just,  order  that  such  a  conveyance,  contract,  or 
other  document  shall  be  executed  by  such  person  as  the  Court 
may  nominate  for  that  purpose ;  and  the  conveyance  or  other 
document  so  executed  is  to  operate,  and  be  for  all  purposes 
available,  as  if  it  had  been  executed  by  the  person  originally 
directed  to  execute  it  (ni). 

(//)  S.  33.    For  form  of  conveyance  JBooth,  (1869)  L.  R.  5  C.  P.  80;    39 

sec  Hx  p.  Foley,  (1838)  8  Si.  395  ;   8  L.  J.  C.  P.  47,  where  the  customary 

L.  J.  N.  S.  Ch.  5G  ;    and  aa  to  the  heir  was  out  of  the  jurii>diction. 

form   of  order,   sec  Seton,   Cth   ed.  ^;;.^  S.  34.     See,  in  lunacy,  Lunacy 

1261  ;    and  in  lunacy,  see  Lunacy  ^^t,  1890,  s.  135  (5),  ^6). 
Act,  1890,  8.  135  (4). 

(t)  Cooper  V.  Jones,    (1855)  2  Jur.  \'l  °-  **"• 

N.  S.  59 ;    25  L.  J.  Ch.  240.      He  (,„)  See    Re    Edicard*,    (1885)    33 

must  cither  appear  and  consent,  or  "W.  R.  578;   Eowarth  v.  i/.,  (1886) 

give  a  certificate  of  consent,  which  n  p.  D.  95;    55  L.  J.  P.  49;   £e 

must  be  verified  by  affidavit ;  -S'.  C.  ;  Cathcart,  1893,  1  Ch.  466;  62  L.  J. 

Ayh's  V.  Cux,  (1853)   17  Beav.  684;  Ch,  320;    Re  Lumley,  (1893)  W.  N. 

Cooper   v.    Jones,    sup.;    Bristotc    v.  13  ;  .ffw/t  v.  2fr(J<7^,  1002,  1  Ir.  R.  99. 
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Chap.  XII.        AVliero  a  vesting  order  is  raado  undi-r  the  Trustee  Act, 
1S!»;{  (/<),or  the  Lunacy  Att,  ISJH),  or  under  any  Act  relating 
iij  to  luuaey  in  Ireland,  fnuuded  on  an  allegation  of  the  ])ersonal 

^.  incapacity  of  a  trustee  or  mortgagee,  or  on  an  allegation  that 

eviJt'Lic.  ^  trustee,  or  the  heir  or  personal  representative  or  devisee  of 

a  mortgagee,  is  out  of  the  jurisdiction  of  the  High  Court,  or 
cannot  be  f(jund,  or  that  it  is  uncertain  which  of  several 
tni>tees,  or  which  of  several  devisees  of  a  mortgagee,  was 
the  survivor,  or  whether  the  last  trustee  or  the  heir  or 
pers  )nal  representative  or  last  surviving  devisee  of  a 
mortgagee  is  living  or  dead,  or  on  an  allegation  that 
any  trustee  or  mortgagee  has  died  intestate  without  an 
lu'ir,  or  has  died,  and  it  is  not  known  who  is  the  heir  or 
personal  representative  or  devisee,  the  fact  that  the  order  has 
been  so  made  shall  be  conclusive  evidence  of  the  matter  so 
alleged,  in  any  Coiu-t  upon  any  question  as  to  the  validity  of 
the  order ;  but  this  section  is  not  to  prevent  the  High  Court 
from  directing  a  reconveyance,  or  the  payment  of  costs 
occasioned  by  any  such  order  if  improperly  obtained. 

Trust  and  Sect.  48  of    the    T.  Act,   1893,  provides  that  property 

estates  not  vested  m  any  person  on  any  trust,  or  by  v:ay  of  mortgage, 
ptn^n  be«)m-  ^^''^^  ^^U  ^^  ^^^'^  ^^  ^^^^  person  becoming  a  convict  within 
ing  a  convict,  the  meaning  of  the  Forfeiture  Act,  1S7<>,  vest  in  any  such 
administrator  as  may  be  appointed  under  that  Act,  but  shall 
remain  in  the  trustee  or  mortgagee  or  survive  to  his  co- 
trustee, or  descend  to  his  representative  as  if  ho  had  not 
become  a  convict ;  but  this  is  not  to  affect  the  title  to  the 
property  so  far  as  relates  to  any  beneficial  interest  therein  of 
any  such  trustee  or  mortgagee  (o). 

By  8.  50  of  the  T.  Act,  1893,  the  expression  "trust" 
is  not  to  include  the  duties  incident  to  an  estate  conveyed  by 
way  of  mortgage  ;  but,  with  this  exception,  the  expressions 
"  trust "  and  "  trustee "  include  implied  and  constructive 
trusts  and  cases  where  the  trustee  has  a  beneficial  interest  in 

(n)  T.  Act,  1893,  8.  40  ;  and  see,  in  lunacy,  Lunacy  Act,  1890,  s.  14Q. 
(«)  S^c  T.  Act,  1850.  gfl.  40,  47  ;  and  «»//>.  p.  22. 
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the  trust  property,  and  the  duties  iuciJout  to  the  offiee  of    ^^'^.;  Y^' 

personal  representative  of  a  deceased  person.     But  though  a  - 

vendor  is,  to  some  extent  at  least,  a  constructive  trustee  for 

the  purchaser  (;y),  he  is  not  such  for  th«'  purposes  of  this 

Act.     Under  the  definition  in  s.  1  of  the  Act  of  1800,  which 

was  similar  to  tliat  given  in  the  Act  of   189:j,  it  becam.- 

well  settled  that  unless  there  had  been  a  decree  for  specific 

performance  or  an  express  declaration  of  trust,  it  ^\as  not 

intended  that  a  vendor's  interest  should  ho  dealt  witli  under 

the  Act  iq);  nor  docs  the  Act  enalde  the  Court  to  vest  hi  a 

pui-chaser  of  IcasehoLls  from  a  mortgagee  with  a  power  of 

eale,  a  nominal  reversion  left  in  tlie  mortgagor,  when  the 

mortgage  contains  a  mere  covenant  that  upon  a  sale  bemg 

made  the  mortgagor  will  assign  the  reversion  as  the  purchaser 

may  require  (r)  :  but  it  is  otherwise  where  there  is  the  usual 

express   declaration  of   trust   of   the   nominal  reversion  (.s) . 

Where  the  mortgagor  failed  to  appear,  the  foreclosure  decree 

was  extended   to  the   reversionary   term;    but  the   vesting 

order  was  postponed  until  after  the  decree  had  been  made 

absolute  (/"). 

Where,  however,  on  a  sale  of  "copyholds,  the  vendor  had  Casos  where 

'  '  J        •  1     i.1  without  suit 

received  the  purchase-mone}-  and  covenanted  with  the  pm--  the  vendor  or 
chaser   for   the   surrender  of  the  property,  but  died  before  bi^J^jJ^i/a 
any  surrender  was  made,  the  Court  held  on  petition  that  the  ^'■^;:';'^^ j^^^  ^^'^ 
customary  heir,  who  was  under  disability,  was  a  trustee  for 
the  purchaser,  on  the  ground  that  the  contract  had  been  exe- 
cuted, and  appointed  a  person  to  convey  on  his  behalf  (»)  ; 

(p)  See  sup.  pp.  287,  298.  refers  to  this  case  (see  Kay,  420)  as 

{q)  Re  Carpenter,  (1854)  Kay,  41S  :  if  there  had  been  an  express  declarn- 

Be  Colling,  (188G)  32  Ch.  D.  3:53  :   55  lion   of    trust,    instead    of    a    mere 

L.  J.  Ch.   486;    and   see  Re  Burt,  agreement  to  assi^. 

(1851)  9  Ha.  289;  22  L.  J.  Ch.  153.  (*)  See   2    Dav.    pt.    2,    119;     Re 

As  to  lunatics,  see  Lunacy  Act,  1890,  Cvl  ling  wood,    (1859)    6   W.   R.   536; 

B.  133;  andsceiJtf  7rm/i«i7,  (1858)  4  London    i-    Count;/    Banking    Co.    v. 

Jur.  N.  S.   707;   Cust  v.  MiddUton,  Goddard,  1897,   1   Ch.  C42,  649;    (>(i 

(1861)  9  W.  R.  242  ;  30  L.  J.  Ch.  L.  J.  Ch.  261. 

260;  /?<Prtyrtwi,  1892,  I  Ch.236,  and  (0    Britinh     Empire,     ^e.    Co.    v. 

cases  cited,  Scton,  6th  ed.  1260.  Sugden,  (1878)  47  L.  J.  Ch.  691. 

(»•)  Re  Rropert,  (1853)  22  L.  J.  Ch.  («)  Re  Cuming,  (1869)  5  Cli.  72  ; 

918.    It  is  singular  that  V.-C.  Wood  /.''•  rro>rr\'<  .Vortg/itre,  (1871)    13  Eq. 


U.       VOL.  1. 


11  R 


GIO 


MAilUJS  liELATING  TO  COMPLKTION  <  >1'  I'UIUHASK. 


Chap.  XII.    ftiul  whoro  a  vendor  to  a  railway  company  of  land  witbiu 


Sfct.  1 


VeuJor 
nfusin>f  to 
convey 
dcclart'd  u 
tnwtce. 


Various  caM>s 
whirc  vendor 
has  boon 
declart-il 
trustee. 


their  conii>ul.>^ory  pow.-rs  dicl  before  the  title  was  accepted, 
his  infant  devisee  was  held  to  ho  a  trustee  under  the  Act, 
and  at  tli.-  request  of  the  infant's  counsel,  a  conveyance  was 
ordered  to  bo  executed  on  petition,  witliout  any  bill  having 
been  filed  (.'). 

AVhere  a  vendor,  after  tender  of  a  conveyance  settled  by 
the  judge,  refused  either  to  convey  or  to  receive  the  purchase- 
money,  he  was  declared  a  trustee  within  the  meaning  of  the 
Trustee  Acts :  and,  on  the  purchaser  paying  his  purchase- 
money  into  Coiu-t,  his  solicitor  wns  ordered  to  execute  the 
conveyance  for  the  vendor  (i/). 

Where,  on  a  sale  of  copyholds,  the  vendor  covenanted  to 
stand  seised  thereof  in  trust  for  the  purchaser,  until  the 
surrender  should  be  made,  he  was  held  to  be  a  constructive 
trustee  within  the  Act,  without  bill  filed  (::)  :  so,  also,  the 
heir  of  a  vendor  who  died  before  completion  of  a  compulsory 
sale  to  a  railway  company  (a)  :  so,  where  an  equitable  rever- 
sionary interest  in  real  estate  had  been  sold  and  assigned  to 
the  purchaser,  the  legal  interest,  which  had  been  improperly 
conveyed  to   the  vendor,  was,  without   suit,  vested   in   the 


26;  41  L.  J.  Ch.  32,  where  a  similar 
order  was  made  against  amfirtgagor 
whorefu.scd tosurrendtr ;  Itcliradhifs 
S.  E.,  fl8S."),  34  W.  R.  148;  He  Jones, 
(1888)  W.  N.  217.  where  a  wife  died 
■without  having  surrendered  copy- 
holds which  she  had  by  her  marriage 
Rcttlemont  covenanted  to  .surrender  to 
the  trustees ;  Re  BrauforVH  WxU, 
(1898^  W.  N.  148  (5);  Re  Foffani, 
»up.,  where  part  of  the  purchase- 
money  had  been  paid. 

XI  Re  Lotrrijs  Jf',11,  (1872)  15  Eq. 
78;  42  L.  J.  Ch.  509;  qu.  wlietlicr 
the  order  would  have  been  made  in 
default  of  consent  by  the  infant's 
counsel,  sec  Re  Carpenter,  {\Soij  Kay, 
418;  and  it  would  seem  that  the 
decision   cannot  otherwii-e  be   sup- 


ported, R>  ColUiig,  (1886)  32  Ch.  D. 
333  ;  55  L.  J.  Ch.  486.  See  now 
the  provi.sions  of  Conv.  Act,  1881, 
s.  4,  cited  sup.  p.  297. 

(//)  Wancndcrv.  Foster,  (1854)  cited 
Seton,  6th  ed.  1272;  and  see  Fx  p. 
Mornington,  (1853)  4  D.  M.  &  G.  537  ; 
22  L.  J.  Ch.  966  ;  and  see  under 
Judicature  Act,  1884,  s.  14,  sup. 
p.  607. 

{z)  Re  Colling  wood,  (1859)  6  W.  R. 
536  :  Re  Cuming,  (1869)  5  Ch.  72, 
where  there  docs  not  appear  to  have 
been  such  a  covenant. 

{fi)  Re  RusseWs  Fxt.,  (1866)  12  Jur. 
N.  S.  224  ;  35  L.  J.  Ch.  461  ;  cf. 
Re  Loury'a  Will,  (1872)  15  Eq.  78; 
42  L.  J.  Ch.  509. 
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purchaser  (b) :  so,  where  a  testator  dLreeted  his  executors  to    Chap.  XII. 

1  •  ir  Li  Sect.  1. 

sell  and  apply  the  proceed?,  and  afterwards  himself  contracted    

to  sell,  his  heir  was  declared  a  trustee  of  the  outstandiufj  legal 
estate  (c). 

Before  the  Conv.  Act,  1881,  the  p  "wer  of  sale  in  a  niort-  H.-irof  mort- 
gage  usually  provided  that,  if  exercised  by  any  person  not  truHtee  for  tlio 
seised  of  the  legal  estate,  the  person  in  whom  the  legal  estate  jJ^p^pilitT-" ' 
should  he  vested  should  convey  as  the  person  exercising  the  t"'«^- 
power  should  direct.     The  effect  of  such  a  provision  was  to 
make  the  person  seised  of  the  legal  estate  a  trustee  for  the 
parties  entitled  to  the  mortgage  money :    but,  even  without 
it,  the  executors  of  a  mortgagee  might  obtain  a  vesting  order 
as  to  the  legal  estate  which  had  descended  to  his  heir ;  and 
this,  whether  the  mortgagee   had  or  had  not  entered  into 
possession  {</).      Where  a  mortgage  has  been  executed  after 
1881,  in  reliance  on  the  statutory  powers  conferred  by  the 
Conv.  Act,  the  mortgagee  has  an  implied  power  of  sale  (<'), 
which  is  exercisable  by  any  person  for  the  time  being  entitled 
to  receive  and  give  a  discharge  for  the  mortgage  money  (/). 
A  mortgage  containing  a  power  of  sale,  created  before  the 
Act,  does  not  enable  a  transferee,  "to  whom  the  mortgage  has 
been  transferred  without  the  mortgagor's  consent,  to  exercise 
the  power  of  sale  (g). 

The  power  of  conveying  the  legal  estate,  which  was  given  Power  of 

^  ^      D  ,      ,         ,  1  Iciral  rersonal 

by  the  V.  &  P.  Act,  1874,  s.  4,  to  the  legal  personal  represen-  represcuta- 
tatives  of   a  mortgagee  in  cases  falling  within  the  statute,  Joj^'v/v  under 
rendered  it  unnecessary  in  those  cases  to  apply  for  a  vesting  ^^^_'^  P-  -^^t, 
order  under  the  Trustee  Act,  1800.     Tlie  section  did  not 

(A)  Se  Wilkitmit,  (1864)  12  W.  R.  Gh.   31G;    Be  Lea's   Trust,   (1858)  6 

522.  W.  R.   482,  under  8.   19.     See  also 

((•)  i?ei?rt*oo/.-,  (1854)2  W.R.  380;  ami  distinguish  Re  Osliorns  Trusts, 

and  see  cases  cited  on  this  subject  in  (1871)  12  Eq.  392  ;  40  L.  J.  Ch.  706  ; 

Lewin,  11th  ed.  pp.  818,819.  lit'   Ifalkcr's  Mart.,  (1876)  3  Ch.  D. 

(rf)  See  Ee  Skitter's  Trust,  (1856)  4  209. 

W.  R.  791,  under  s.  9;    lie  Kcehr,  [r)  S.  19. 

(1862)  11  W.  R.   62;  32  L.  J.  Ch.  (/)  S.  21  (4). 

101,  under  s.  15;  Ite  Boden's  Trust,  (jf)  lie  Muwticy  and  Smit/i.  1897.  2 

(1851)  1   D.  M.  .^-  G.  n7:  21   L.  T.  Ch.  351  ;  66  L.  J.  Th.  611. 

n  U  '2 
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omiblo  the  poreonnl  representative  of  a  mortgagee  to  convey 

tlio  ni<irtgn<>od  property  to  a  transferee  (//),  or  to  a  purchaser 
uiidrr  tlie  jxnvor  nf  salt'  (/)  ;  and  it  lias  now  been  repealed  l»y 
the  Conv.  Act,  issl,  which  provides  for  the  (hvolution,  not- 
witlistanding  any  testamentary  disposition,  to  tlie  pereonal 
representatives  of  any  mortgagee,  dying  after  1H81,  of  any 
estati'S  vested  in  him  solely  hy  way  of  mortgage  (/,).  The 
case  of  property  vested  in  a  bare  trustee  was  also  dealt  with 
by  tlie  y.  vV:  V.  Act,  1874  (/),  which  provide<l  that  upon  the 
death  of  a  hare  trustee  of  any  corporeal  or  incorporeal  here- 
ditament of  which  he  was  seised  in  fee  simple,  such  heredita- 
ment should  vest  like  a  chattel  real  in  his  legal  personal 
representative.  This  section  was  repealed  by  the  L,  T.  Act, 
1^75  {>/i),  as  from  the  31st  Dee.,  1875,  and  its  operation 
thenceforth  confined  to  the  case  of  a  bare  trustee  dying 
intestate.  This  enactment  was  in  turn  repealed  by  the  Conv. 
Act,  1881,  8.  30,  which  applies  to  all  trust  estates,  whether 
expressly  devised  or  not. 


Section 


(2.)    T/tc  dificharge  of  iiiciinibranccs. 

Vendor  liable       Until  the  Conveyance  is  executed  by  all  necessary  parties, 

brances  the  veudor  remains  liable  in  respect  to  all  defects  in  title. 

tuio  untT/'       ^^^  must,  for  instance,  refund  the   purchase-money,  if  the 

conve^ncc      purchaser  having  paid  it,  even  though  he  has  taken  possession, 

is  evicted  by  an  adverse  claimant  (n).     8o,  if  incumbrances 

are  discovered,  he  must  discharge  them,  or  the  purchaser  may 

pay  them  off  out  of  unpaid  purchase-money  (o) :  and  a  person 

to   whom  the   vendor   lias,  for   valuable   consideration   and 

without  noticp  of  any  particular  incumbrance,  assigned  the 


(A)  /?/-  Brooks'  Mort.,  (1877)  4G 
L.  J.  Ch.  865  :  He  Spradhen/»  Mort., 
(1880)  14  Ch.  D.  .514  ;  49  L.  J.  Ch. 
623, 

(i)  He  Trhifc't.}fort.,  (1882)51  L..T. 
Ch.  85G. 

{k]  S.  30 ;  and  see  now  and  cf . 
L.  T.  Act,  1897,  8.  1  (1)  ;  and  >i»p. 
p.  299. 

(/)  S.  5. 


(m)  S.  48. 

(ii)  Crippn  r.  Jieadr,  (1796)  6  T.  R. 
GOG;  Jo/,n.son  v.  /.,  (1802)  3  B.  &  P. 
162;  Jo»ei<  v.  Jitjde,  (1814)  6  Taun. 
488,  494;  Jwhri/  v.  Keen,  (1687)  1 
Vcm.  472;  Sug.  14th  ed.  519  ;  secua 
where  the  eviction  is  after  convey- 
ance, see  Thomnn  v.  rourll,  (1794)  2 
Cox,  394. 

(o)  Sug.  14th  ed.  552. 
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unpaid  purcliase-money,   takes   siiLjeet   to   the    purcbaser':^    CI^iikXII. 

riglit  so  to  apply  it  (  p)  :  Lut  the  pui'cbaser  cannot  retain  any  

part  of  it  as  an  indemnity  against  a  C(jutingent  charge 
against  which  he  has  agreed  to  acee^.t  the  vendor's  cove- 
nant {q). 

In  some  casf.s  a  purcha.-er  may,  atl<^r  the  conveyance  is  RcHeution  of 
executed,  retain  out  of  unpaid  i»urc]iase-money  the  amount  ot  out  of  unpaid 
incumbrances  wliich  then  come  to  bis  knowledge  (,■].     And  a  J"!"ne;^fter 
purchaser,  with  notice  of  an  incumbrance  which  he  intends  to  ;;^^';-^^'_^*' 
be  discharged,  should  take  care  that  it  is  discharged,  or  that 
satisfactory  security  for  its  being  done  is  given  to  him,  before 
he  pays  his  money.     Where,  on    a   sale  by   the   Court,  a 
purchaser,  with  knowledge  of  an  incmnbranee,  and  without 
waiting  to  have  his  requisitions  in  respect  of  it  answered, 
accepted  the  title  and  took  his  conveyance,  he  was  held  not 
to  be  entitled  to  have  it  discharged  out  of   the  purchase- 
money  which  he  had  paid  into  Court  (n). 

By  the  Conv.  Act,  1881,  s.  o,  where  land  subject  t..>  any  ^;^;^^\\';;"^^°^ 
incumbrance,  whether  immediately  payable  or  not,  is  sold,  under  Conv. 

1  ^^       ,•  P  t      i.      Act,  1881. 

the  Court  has  a  discretion,  on  the  application  ot  any  party  to 
the  sale,  to  direct  or  allow  payment  into  Court  of  such  an 
amount  as  when  invested  in  Government  securities  will  be 
sufficient  to  provide  for  the  incumbrance  with  an  additional 
amount  not  exceeding  10  per  cent.,  except  in  special  cases,  to 
'meet  contingencies.  And  the  Court  may  thereupon  declare 
the  land  to  be  free  from  the  incumbrance  and  make  any 
necessary  order  for  conveyance  or  vesting  (/). 

The  L.  C.  C.  Act,  1845,  enables  promoters  of  undertakings  Dischar.ce  of 

'  If  iucumlirancca 

to  dispense  with  the  concurrence  of  incumbrancers  wlio  retuse  under  the 

{p)  Laaj   V.   ln,jU,  (1817)   2   Th.  {t)  S.  5.     See  notes  to  the  st'ction 

^j3  in  Wolflt.  Conv.  and  S.  L.  Acts,  abio 

{q)   Vaue  v.   Lord  liaruard  (case  of  Me  LaU  and  Taylor,  (1884)  28  Ch.  D. 

a  marriage  settlement),  (1708)  Gilb.  402  ;  54  L.  J.  Ch.  567  ;  tmH  ArchdaU- 

jj,  6.  V.    Anderson,    (1888)    21    L.    H.    Ir. 

(r)  See  .«/.  Ch.  XIII.  s.  7.  627,  whore  land  was  charged  with 

\s)  Miller  y.  rridden,{\ib(i)Z  3  \xr.  legacies:    and   on   sales    under    the 

N.  S.  78  :  2G  L.  J.  Ch.  183.  Court,  sec  mf.  p.  1154. 


worth's  Act. 
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Oh^p.  XII.    to  roct'ivo  their  money  or  to  release,  or  who  cannot  make  out 

'  a  satisfactory  title  {ii)  :  and  also  provides  for  cases  where  part 

1845.    '       '   only  of  incumbered  lands  is  ro«iuircd  for  the  purposes  of  the 
undertaking  (ti). 

Sectiou  3.  ^^;j.)   J'lin/iuacr^s  UahilHij  to  ><ce  to  aj)j>linitioii  of  fni-st 

jiurc/iani'-iiioiici/. 

Tnwtocs'  I5y  the  Law  of  Property  Amendment  Act,  1859,  b.  23,  it 

n«oeip  .  ^^_^^  provided  that  "  tho  bond  fide  payment  to,  and  the  receipt 

of,  niiy  person  to  whom  any  ]>unh(i.se  or  mortnayc  money  shall 
be  i«nyable,  upon  any  exjiress  or  implied  trust,  shall  effectually 
dischar«;e  the  person  paying  tho  fame  from  seein*,'  to  the 
application  or  being  answerable  for  tho  misapplication 
thereof;  unless  the  contrary  sliall  bo  expressly  declared  by 
LrjrdCran-  the  instrument  creating  tho  trust  or  seciu-ity."  And  by 
Lord  Cranworth's  Act,  23  &  24  Vict.  c.  140,  s.  29,  it  was 
provided  that  "the  receipts  in  writing  of  any  trustees  or 
trustee,  for  any  money  payable  to  them  or  him,  by  reason  or 
in  exercise  of  any  trust  or  powers  reposed  or  vested  in  them 
or  him,  shall  be  suflicient  discharges  for  the  money  therein 
expressed  to  be  received ;  and  shall  effectually  exonerate  the 
persons  paying  such  money  from  seeing  to  the  application 
thereof,  or  from  being  answerable  for  any  loss  or  misapplica- 
tion thereof;"  but  the  powers  given  by  the  Act  may  be 
negatived  by  express  declai-ation,  and  are  restricted  to  in- 
struments executed  after  the  28th  Aug.,  18G0. 

CoDv.  Act.  The  Ti-ustce  Act,  1893,  repeals  s.  36  of  the  Conv.  Ait, 

TmstcT\ct     l''^''^!'  »"*^  re-enacts  it  by  s.  20,  which  provides  that  "the 
1893.  receipt  in  writing  of  any  trustee  for  any  money,  securities, 

or  otior  persona/  property  or  efeets,  payable,  transferable,  or 
deliverable  to  him  undt-r  any  trust  or  power,  shall  be  a  suffi- 
cient discharge  for  the  same,  and  shall  effectually  exonerate 
the  person  paying,  transferring,  or  delivering  the  same  from 
seeing  to  the  application,  or  being  answerable  for  any  loss  or 
misapplication  thereof;"  and  the  powers  given  by  this  section 

(m)  S.  108  rt  »cq.,  115  d  seq. 
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apply  to  trusts  whenever  created,  and  canuot  be  restricted  by    Chap.  XII. 

^^    "^  .  Stxt.3. 

express  declaration.  


These  statutory  powers  render  enquiry  as  to  receipt  clauses  ^*^°^j^'f  ^ 
unnecessary  in  case  of  deeds  executed  after  ISSl,  but  it  is  clauJ^cs. 
still  necessary,  with  respect  to  titles  prior  to  18S2,  to  cour^ider 
in  what  cases,  independently  of  legislative  enactment,  trustees 
were  competent  to  give  valid  receipts,  since  the  pro^'isions  of 
the  Conv.  Act  and  Trustee  Act  only  api»ly  to  receipts  given 
since  1881  {w). 

Prima  facie,  every  pui'chaser  from  trustees  was,  formerly,  lu  caM,-«  apart 

in  Equity,  bound  to  see  to  the  application  of  his  pui-chase-  ^^ct*  the 

money ;  and  whether  he  was,  in  any  particular  case,  exempt  ^"^^pj'j^^j" 

from  this  liability  was  simply  a  question  of  infnifion  on  the  from  liability 

.  to  be  tested 

part  of  the  author  of  the  trust :  in  otiier  words,  the  power  oi  by  intention, 
his  trustees  to  give  receipts  depended  solely  upon  the  degree  ['^^S,  of*"^ 
of  confidence,  either  expressly  or  impliedly,  reposed  in  them.  J'^"JJjo^  ^^ 

The  mere  fact  that  the  parties  beuctieially  interested  at  Disability  of 
the  time  of  sale  were  infants,  or  unascei-tained,  or  any  other  did  not  confer 
similar  cii'cumstance,  did  not  enable  the  trustees  to  give  a  ';iP°r!'.J,';f''''' 
valid  discharge. 

But  an  implied  intention  tliat   the  trustees  should  have  AVhat  eir- 

.,.,.,,,  eumstances 

power  to   give   discharges  was   sulUciently  indicated    by  a  attending  the 
trust  (//)  for  payment  of  debts  generally,  or  for  payment  of  J.^"  f^,.r^^„^.i, » 
debts  generally  in  priority  to,  or  along  with  specified  debts,  P°''f;^^j^[,jj_ 
legacies,  or  annuities  (z) ;  so,  in  case  of  a  trust  for  payment  to  tru.-t>  bein^'• 
a  person  or  persons  who  might  be  unascertained,  or  under  Ji  debts 

(or)  See  Interpretation  Act,   1889,  I'o,b,s  v.  I'tacock;  (1814)  1  Ph.  717  : 

B.  38  (2)  (b).  lo  L.  J.  Cli.  371  ;    Fo^e  v.   JJuin, 

(y)    Including  under  the  term,  a  (1841)  4  Beav.   209,  283;   10  L.  J. 

fiduciary  power  of  sale,   such  as  is  N.  S.  Gi.  407;  Glynn  v.  XotAy,  (1842) 

created  by  a  mere  charge  of  debts,  3  D.   &  War.    11,   22;    Jiobinson  v. 

though   subject    thereto    the  estate  Lowatci;  (1854)  5  D.  M.  &  G.  272  ; 

was  dcvisetl  over;  J>ui'ton  v.  He  urn,  Doutitiij  v.  Jfudxon,  (1853)  17  Beav. 

(1821)  6  Mad.  9.  248  ;  Jie  Laiigmead,  (1855)  7  D.  M.  & 

(.-)  Johnson  v.  Kemiett,  (1835)  3  M.  G.  353;  and  see  Slroughill  v.  Anstei/, 

k  K.  624  ;  Eland  v.  E.,  (1839)  4  M.  (1852)  1  D.  M.  &  G.  635;  22  L.  J.Ch. 

k  C.  420;  8  L    J.  N.  S.  Ch.  289;  130. 
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Chiip.  xir. 

Sett.  3. 

or  in  favour  of 
uniiM'<>rtaiiu>d 
or  iiicinn- 

pt't«'Tlt  C<atu% 

</M0  (runt  ; 

or  re<iuiring 
time  atul 
dij«crftion ; 
or  whorp 
money  was  to 
be  iuvc^tt"ll. 


ag»>,  or  sulijcct  to  nnv  otlior  incapacity  or  inability  to  receive 
the  j)unlia.s<'-mon»'y,  and  a  sale  during  tlio  existence  of  such 
uncertainty  or  disability  :  for,  if  the  trustees  could  not  receive 
the  mone}',  there  woidd  have  been  upon  a  sale  such  as  con- 
templated, no  hand  to  receive  it  {a).  So,  where  the  money 
was  to  be  "applied  upon  trusts  which  required  tinu'  and 
discretion  "  {h).  So,  where  the  money  was  to  be  invested,  it 
was  sufficient  if  the  purchaser  saw  this  was  done,  and  a 
declaration  of  trust  executed  (r). 


Executors'  Executors  could  give  a  good  discharge  for  the  purchase- 

"^^  '      money  of  chattels  real,  though  specifically  bequeathed  (ci). 

The  same  rule  seems  to  ap})ly  to  oases  where  executors  took, 

either  expressly  or  by  implication,  a  power  to  sell  freeholds 

or  copyholds,  the  proceeds  of  sale  to  be  api»lied  by  them  as  a 

or  any  single    mixed  fund  witli  the  residuary  personal  estate  (c) :  and,  as 

executor.  •'    ^  "■  '  ' 

respects  chattels  real,  any  one  of  several  executors  could 
sell,  and  give  a  good  discharge  for  the  entire  purchase- 
money  {/)  ;  though  whether  either  party  could  enforce 
specific  performance  of  a  contract  entered  into  by  less  than 
the  entire  body  of  executors  seems  doubtful  (^7) .     Under  the 


{«)  Soicargby  v.  Lacy,  (1819)  4  Mad. 
142  ;  Lavender  v.  Stanton,  (1821)  6 
Mad.  46;  Mai/our  v.  Wetland,  (1809) 
10  V..S.  151  ;  lirerdon  v.  li.,  (1830)  1 
R.  i-M.  413. 

(A)  Sug.  14th  ed.  659;  citing  Doran 
V.  irUtahirc,  (1792)  3  Sw.  699. 

(/■)  Sug.  14th  ed,  660. 

{d)  See  Ewer  v.  Corbet,  (1723)  2  P, 
Wms.  148;  Burlinyv.  Stonard,  (1723) 
ih.  150  ;  Andrew  v.  Wrigley,  (1792,  4 
Br.  C.  C.  125.  But  aa  the  executor's 
asHcnt  formerly,  and  now  under  L.  T. 
Act,  1S97,  8.  3  (1),  vests  the  term  in 
the  legatee,  it  is  desirable  to  have  the 
latter'e  concurrence  in  the  sale  ;  see 
Thomlinsonv.  .Smith,  (1678) Finch,  378; 
A.-G.  V.  Potter,  (1844)  9  Jur.  241  ; 
14  L.  J.  Ch,  16  ;  Jie  Culver houne, 
1896,  2  Ch.  251  ;  65  L,  J.  Ch.  484  ; 
Re  Fix,   '1901)  W.  N.    165.     As  to 


e\'idence  of  assent,  see  Thome  v.  T., 
1893,  3  Ch.  196  ;  63  L.  J.  Ch.  38  ; 
and  cases  cited  in  Carson  R.  P.  Stat«. 
p.  424.  Where  the  executor  is  him- 
self the  legatee,  the  title  Ls  clearly 
Kood  :  Taylor  v.  Jfatekins,  (1803)  8 
Ves.  209  ;  imless  he  is  apparently 
selling  for  an  improper  purpose  ; 
Ellwl  V.  Merry  man,  (1740)  Bam.  C. 
78,  81  ;  Cok  V.  Mtlcs,  (1852)  10  Ha. 
179;  Brcttle  v.  Burdrtt,  (1864)  2  D. 
J.  k  S.  244,  and  cases  there  cited; 
Graham  v.  Drummond,  1896,  I  Ch. 
908:  65  L.  J.  Ch.  472. 

W)  Tylden  v,  Hyde,  (1825)  2  S,  & 
8.  238;  Jones  v.  Price,  (1841)  11  Si. 
557;  10  L.  J.  Ch.  195. 

(/)  Cole  v.  MiU$,  (1852)  10  Ha. 
179  ;  Sncesby  v.  Thome,  (1855)  7  D. 
M.  &  G.  399. 

iy)  finecHhy  v.  Thome,  ib.  at  p.  403  ; 
Fry,  S.  P.  4th  cd.  p.  180. 
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Ti.  T.  Act,  1897,  some  or  one  only  of  several  joint  personal    amp.  XII. 

,        .  Sect.  3. 

rc'prescntativrs  cannot  .sc41  real  estate  witliout  the  authority  

of  the  Court  (A). 

But  where  tlie  trusts  were  for  payment  of  tlie  purchase-  in  what  ca-ses 

,    ,,    .,  ,      o  •  J    1  L    •       t  no  8uch  p<jwer 

money,  or  some  dehuite  part  of  it,  to  some  ascertained  person  ^.^  impUed. 
or  persons,  whose  incapacity  or  inability  to  receive  the  same  at 
the  time  of  sale  does  not  appear  to  have  been  contemphited  by 
the  author  of  the  trust,  tliere  is  no  sufficient  indication  of  an 
intention  that  the  trustees  should  give  good  discharges :  and 
the  purchaser  was  therefore  b(jund,  previously  to  the  Acts 
above  referred  to,  to  see  to  the  application  of  the  whole  or 
part  (as  the  case  might  be)  of  tlie  purchase-money. 

Thus,  where   the  trust  (as   respects  the   whole  or  some  Where  trust 
definite  portion  of  the  purchase- money)  was  to  pay  scheduled  ^it^  paj-menta 
or  specified  debts  only  (/),  or  legacies  only  (A-),  or  legacies  '^"^J^'^'^^i^^t 
and  scheduled  or  specified  debts  only,  or  to  divide  it  between  parties, 
two  or  more  adults  (/),  in  all  these  and  similar  cases,  as 
nothing  appeared  to  bo  contemplated  which  would  impose 
upon  a  purchaser  any  greater  hardship  than  that  of  paying 
the  whole,  or  a  definite  part,  of  his  purchase-money,  to  the 
beneficial,  rather  than  to  the  legal,  owner  of  the  property,  no 
intention  could  be  implied  of  rdioving  the  purchaser  from 
his  prhtid  facie  obligation  of  seeing  that  his  money  reached 
the  hand  substantially  entitled  to  it. 

In  any  of  the  above  cases,  where  the  original  incapacity  The  question 
of  the  trustees  to  give  a  good  discharge  is  admitted,  it  is  con-  Btroction.^'no't 
ceived  that  such  incapacity  could  not  have  been  removed  by  °^^^"^"-'"'' 
the  mere  accidental  absence  or  incompetency  of  the  bene- 
ficiary ;  hence,  in  the  general  class  of  cases  under  discussion, 

(A)  See  sect.  2  (2).  specified   expense.^,   and  invest  the 

IT  residue. 

(,)  Lloyd  V.  BaldHin,  (U48,  1  ^  es.  ^^^  j^^^^^^^^  ^   j,,^,^^^^^,^^  ^jg3-^  3  ^ 

sen.  173;  Ithell  v.  Beane,  (1748)  ib.  ^  g-   ^^  p   q.^q.  jj^^^^  ^.    jj^  (igo^) 

21o  ;  Links  v.  Lord  Rukehy,  (1817)  2  o  S.  &  S.  448 ;  Jle  liebhfck,  (1894)  63 

Mad.  227,  238;  Sag.  14thed.  658;  sec  L.  J.  Ch.  696. 

Cottcrcl  v.Ifaiiipsoii,  (1G8C)  2  Vem.  5,  {/)  Forbe*  v.  Pracock,  (1842)  12  Si. 

where  the  trust  wa.s  to  pay  certain  /)28,  516  ;  \b  L.  J.  Ch.  371. 
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Chap.  XII. 
Sect.  3. 


Subaequcut 

eVfuU 

immntcriiil. 


Authorities. 


Attainment  of 
majority  by- 
infant  cf%tiii 
quf  till-', 
immaterial, 
lemblf. 


DiiitiDction 
between  tl.c 
above  cases 


tho  question  is  one  of  t^n.^tnittion,  or  intention,  and  not  of 
c<"»nvenien»o :  for  if  convenience  were  tho  test,  tlien  the 
iniompotenoy  of  a  Loneficinry  would  always  have  created 
competency  in  tlie  t^u^tet^ 

And  it  seems  that   tho  power,  or  want  of  power,  to  give 
valid  discharges,  heing  dependent  upon  intention  as  evidenced 
in  the  instrument  declaring  the  trust,  was  imaffocted  hy  any 
suhsequ.'ut  matter  or  event  (>>/).      For  instance,  where  tho 
trusts  were  for  payment   of  debts,  and  for  other  purposes 
also  requiring  a  sale,  tlic  non-existence  of  debts  at  the  time 
of  sale,  though  disclosed   to   the  purchaser,  was  held   im- 
material (ii)  :  and  where  the  trust  was  to  sell  and  pay  the 
debts  of  such  creditors  as  should  execute  the  deed  within 
a  specified  period,  upon  a  sale  after   the   expiration  of  that 
period,  and  though  the  creditors  were  then  ascertained,  the 
reet'ii)t  r.f  the  trustees  alone  was  held  a  good  discharge  ;  Sir 
AV.  Grant  observed,  "according  to  the  frame  of  the  deed  the 
purcliasers  were,  or  were  not,  liable  to  see  to  tho  application 
of  the  money ;  and  their  liability  could  not  depend  upon  any 
subsequent  event  "  {o).     So,  if  the  trust  were  for  immediate 
sale,  and  to  divide  the  proceeds  among  infants,  and  a  sale 
were  not  to  take  place,  until  some,  or  even  all,  of  the  infants 
attained  majority,  the  power  of  the  trustees  to  give  receipts 
would  not  be  affected :  the  attainment  of  majority  by  the 
infants  being  precisely  the  same,  in  principle,  as  the  execution 
of  the  deed  by  the  creditors  in  Balfour  v.  Wellaml  (p). 

Cases    where,    as   in   Forbes   v.    I'uirock  {ij),   the    trustees 
have  power  to  sell  for  several  pm-poses,  and  it  is  held  to  be 


(»«)  Kcon  V.  Magauhj,  (1841)  1  D. 
i  War.  401. 

(h,  rage  v.  Adam,  '1841)  4  Beav. 
269  ;  10  L.  J.  N.  S.  Ch.  407  :  Jvh,i- 
tony.  Kenmtt,  (1835)  3  M.  &  K.  624  ; 
Elavdv.  E.,  (1839)  4  M.  &  Cr.  420; 
8  L.  J.  N.  S.  Ch.  289  ;  Forba  v. 
Peacock,  (1844)  1  Ph.  717,  722,  n.  ; 
1.5  L.  J.  Ch.  371  ;  Sabin  v.  Ilrape, 
(1859»27  Beav.  5.53;  29  L.  J.  Ch. 
79;  and  see*";',  p.  63;  and  judpraent 


of  Lord  St.  Leonards  in  Stioughill  v. 
Ansteg,  (1852)  1  D.  M.  &  G.  6.53,  654 ; 
22  L.  J.  Ch.  130;  Lcwin,  11th  ed. 
p.  532  et  scq.  and  cases  there  cited. 

[o)  lialfour  V.  WtUawI,  (1809)  16 
Ves.  151,  156. 

[p]  16  Yes.  151.  Cf.  Re  Cotton 
and  London  School  Board,  (1882)  19 
Ch.  D.  624;  51  L.J.  Ch.  614. 

(r/)  (1846,  1  Ph.  717  ;  15  L.  J.  Ch. 
371  :  and  sec  >-up.  pp.  318.  615.  "• 
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immaterial  that  the  purcliaser  lias  notice  of  the  non-existence    ^'!»P-  ^^I- 
of   that    partieuhir  purpose,  tlie   coutemphitod   existence   of 


I'll  -Txi  •    A         '         .  «  •        '^'^'^  those  ill 

wnicli  alone  maicdted  an  intention  to  confer  a  power  to  give  wLkli.  all  the 
receipts,  must  be  carefully  distinguished  from  cases  where  a  Iw  Jnl^riiing 
purchaser  has  notice  that  the  so/e  purpoHr  of  the  trust  was  ••«f'':*i»^^-  <1'«^', 

hakis  a  breach 

satisfaed.     in  the  one  case,  the  only  question  is,  whether  the  ^i  trust, 
trustees  could  give  a  good  discharge  for  the  money  :    and 
it  has  been  held,  that  the  confidence  of  the  author  of  the 
trust  is  to  1)0  considered,  not  as  varying,  or  temporary,  but 
uniform    and  co-extensive   with  the  duration  of   the   trust. 
But,  in  the  other  case,  the  trust  for  mle  no  lonfjo-  exists :  so 
that  if,  in  Forbes  v.  Peacoek,  the  payment  of  debts  had  been 
the  only  object  for  which  a  sale  was  authorised,  the  purchaser, 
having  implied  notice  that  the  debts  were  paid,  would  have 
also  had  notice  that  the  sale  itself  was  a  breach  of  trust  (r). 
So  if,  in  dealing  with  an  executor,  the  purchaser  knows  that 
all  the  purposes,  for  the  performance  of  which  he   is  em- 
powered to  sell,  have  been  already  answered  (s),  or  that  he  is  Improper  sale 
selling  for  purjioses    outside    the    trust  (^),  or  for  his  o^\'n  punWr""^ ''^ 
private   benefit,   the   sale   will   be   impeachable  {u)  :    and  a  confcrs'i'" 
mortgagee  or  purcliaser  who  has  notice  that  the  executor  is  title, 
dealing  with  the  assets  in  part,  but  not  altogether,  for  adminis- 
tration purposes,  is  bound,  if   the.  transaction  comes  to  be 
impeached,  to   show   how   much  of  the  money  raised  was, 
in  fact,  properly  raised  (x)  :  so,  if  a  trustee  sells  to  pay  his 
own  debts,  or  for  any  other  unauthorised  purpose,  and  the 
purchaser  has  notice  that  such  is  the  case  (//) :  but  the  mere 

(>•)  (1846)  1  Ph.  721  ;    iratl;i„s  v.  v.  Diirn/ord,  (18o-2)  2  D.   M.   k  G. 

Check,  (1825)  2  S.  &  S.  199  ;  Eland  v.  GU  ;  21  L.  J.  Ch.  667  ;  StroughUl  v. 

£.,(1839)4M.  &C.  427;  8L.J.N.  S.  An.lnj,  (1852)  1  D.  M.  &  G.  648;  22 

Ch.  289;  and  cf .  Slroughillx.  Ansteij,  L.  J.  Ch.   130;  Hai/ms  v.  Forsfiau; 

(1852)  1  D.  M.  i:  G.  651  :  22  L.  J.  (1853)   11    Ha.   at  p.  99;  22  L.  J,' 

Ch.  130.  Cli.  1060;   CuUimon  v.  I.istrr,  ,'1855) 

(«)  Ewir  V.  Corbet,  (1723)  2  P.  W.  7    D.   M.   &  G.   634  ;  24  L.  J.  Ch. 

148.     See  inf.  p.  636.  762  ;  25  ib.  38. 

(<)   Howurd  V.    C/itifiin,    (1863;    2  (r)  Caitrr  v.  Sandt-rs,  {ISoi)  2  Dr. 

Dr.  &  S.  236.  248  ;  23  L.  J.  Ch.  679. 

{it)  Elliot   V.    Mernjman,   (1740)    2  (y)  See  Z:/tf>i(/ v.  £",,  (1839)  4  M.  i 

Wh.   &   T.   L.   C.  7th  ed.  p.   896  ;  C.  427  ;  8  L.  J.  N.  S.  Ch.  289 ;  and 

Sug.    14th    ed.    661  ;     Chambers    v.  eee  Sogers  v.  R.,  (1833)   6  Si.  364; 

Howell,    (1847)    11    Beuv.    6;    2Ii/:s  BraithuaHc  \.  Britain,  (1836)  1  Ke. 
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Chap.  XII. 
8«;t.  3. 


Purcha.sor 
with  notiro 
that  Mile  18 
UQauthoriscd. 


fa.  t  of  a  bt'iicfiiiiil  devisee  and  executor,  who  lias  an  estate 
subject  to  a  clmrpo  of  debt.^,  selling  it  as  his  own,  is  no 
ovidencG  of  an  iiitendid  breach  of  trust ;  for  ho  i.s  in  truth 
the  owner,  subject  to  the  charge,  and  it  is  hi.s  duty  to  satisfy 
the  debts,  which  tlie  sale  may  bo  the  means  of  enabling  him 
to  do(=):  and  such  a  devisee  can  make  a  good  title  to  a 
purchaser  or  mortgagee  without  the  concurrence  of  his  co- 
executors  ;  though  the  will  contains  a  general,  in  addition  to 
the  specific,  charge  of  debts  and  legacies  («).  And  where 
a  trustee  professedly  sells  for  payment  of  debts,  (^r  for  any 
other  authorised  purpose,  he  is  not  in  general  bound  to  prove 
the  existence  of  debts,  or  to  give  any  information  respecting 
them(i). 

Where,  however,  the  p\irchaser  has  notice,  or  the  circum- 
stances are  such  that  he  must  be  presumed  to  have  had  notice, 
that  the  sale  is  being  made  for  an  unauthorised  puri)Ose,  he 
takes  the  property  subject  to  all  the  liabilities  of  the  trust  (c). 
But  the  fact  of  the  devisee  including  in  the  sale  or  mortgage 
other  property  of  his  own,  raises  no  presumption  that  he  is 
dealing  with  the  demised  property  for  any  improper  purpose  (d). 
Nor  does  the  fact  that  the  vendor  is  interested  in  the  property 
in  other  capacities  than  that  of  executor,  where  there  is  a 
charge  of  debts,  impose  on  the  purchaser  any  obligation  to 


206;  Stroughill  v.  Aiistey,  {185"2y  1 
D.  M.  &  G.  654  ;  22  L.  J.  Ch.  130  ; 
JU'Xtillie  V.  Acton,  (1853)  4  D.  M.  A: 
G.  744  ;  23  L.  J.  Ch.  11  :  Colyer  v. 
Finch,  (1856)  5  H.  L.  C.  905;  llou-ard 
V.  Chafcrt,  (1863)  2  Dr.   &  S.    236  ; 

Walker  v.  Tui/lor,  (1861;  8  Jur.  N.  S. 
681. 

(j)  i:iaii(i  V.    i'.,  siij,.  ;  HiyyiDH   v. 

Shaw,    (1842)    2    D.    &  War.    356  ; 

Stroughxll  V.  Anttey,  sup.;   Bowling 

V.  Hudson,  (1853)  17  Beav.  248. 
(a)  Cortei-  v.    Cartwright,   (1873)  8 

Ch.  971  ;  (1875)  L.  R.  7  H.  L.  731. 
{b)  Forbes  V.  Peacock,  (1846)  1  Ph. 

717;    Mather   v.    yorton,    (1851)    21 

L.  J.  Ch.  15  ;   Sabin  v.  Heapc,  (1859) 


27  Beav.  553  ;  29  L.  J.  Ch.  79  ; 
lie  Tiinqucray-  Willaume  and  Landau, 
(1882)  20  Ch.  D.  465  ;  51  L.  J.  Ch. 
434  ;  Re  Molyneux  and  White,  (1884) 
13  L.  R.  Ir.  382  ;  Jte  Ryan  and 
Cavanagh,  (1885)  17  L.  R.  Ir.  42 ;  Re 
I'tnn  and  Furze,  1894,  2  Ch.  101  ;  63 
L.   J.    Cli.    30.}  ;    Re    Vcrrell,    1903, 

1  Ch.  65 ;  72  L.  J.  Ch.  44 ;  and  see 
sup.  p.  62  et  seq. 

(r)   Walker  y.  Taylor,  (1861)  8  Jar. 
N.  S.  681  ;    Watkins  v.  Cheek,  (1825) 

2  S.  &  S.  199  ;  Corser  v.  Cartwright, 
(1875)  L.  R.  7  H.  L.  pp.  741,  743, 

[d)    Barrow   v.    Griffith,    (1864)    11 
Jur.  N.  S.  6. 
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see  to  the  application  of  the  purchase-money,  or  to  inquire  in    Chap.  xri. 

what  capacity  the  vendor  is  selling,  if  in  one  of  them  he  has  ' 

the  power  (r).  And,  so,  where  a  person  had  power  as 
executrix  to  sell,  but  did  in  fact  sell  as  trustee,  which  office 
she  also  lield,  but  under  which  she  could  make  no  title,  tlie 
purchaser  was  held  not  liable  to  see  to  tho  application  of  the 
pmvhase-mouey  (  /). 

The  liability  of  an  executor  or  trustee  to  account,  and  tlie  Ex.cut..r 
fact  that  he  may  make  default,  thereby  rendering  any  interest  with"beii^- 
in  a  testator's  estate,  to  which  he  is  personally  entitled,  liable,  '^'^"*'  '°'j^"^t 
does  not  disable  an  executor  or  trustee  from  making  a  good  K^od  title, 
title  to  such  interest  to  a  purchaser  in  good  faith  {«/). 

A  power  of  sale  does  not  necessarily  determine  when  the  As  to  deter- 
persons    entitled    under   the   settlement   become   absolutely  power  of  sale 
entitled,  though  such  persons  ma}-,  by  demanding  a  convey-  oiiries  t^m- 
ance  to  them,  determine  it.     Until   such   conveyance   it   is  in?  "bsolntely 

"^  entitled. 

merely  a  question  of  the  intention  on  the  part  of  the  settlor 
whether  or  not  it  was  to  continue ;  thus  an  intention  that 
it  should  continue  was  held  to  be  shown  where  the  beneficiary 
who  became  absolutely  entitled  was,  and  had  been,  at  the  time 
of  the  making  of  the  settlement,  a  person  of  weak  intellect  (//) . 

It  has  been  held  that  where  there  is  a  general  charge  of  debts  Voluntary 
and  legacies,  a  voluntary  conveyance  (/)  from  the  trustee  and  by^tnTsteMo 
executor  to  the  beneficial  devisee,  reciting  that  the  debts  and  <^^"*^'- 
legacies  are  all  paid,  confers  a  good  title  (/•).     This  decision 
seems  to  have  rested  on  the  imsatisfactory  ground  of  the 
inconvenience  of  binding  the  purchaser  from  the  devisee  to 
see  to  the  performance  of  an  indefinite  trust :  such  incon- 
venience being  considered  not  as  an  element  in  deciding  the 

(r)   Corser  v.   Cartwright,  sup.;  lit  {h)  lie  Jump,  1903,   1  Ch.  129;  72 

Venn  and  Furze,  xup.  L.  J.  Ch.   16  ;  and  see  cases  there 

(/)     TJ'est    of    England    Bank    r.  cited. 
Murch,    (1883)   23   Ch.  D.    138;    52  (i)  Whi.h,   however,   could    hare 

L.  J.  Ch.  784.  operated  only  as  a  release,  as  he  took 

(</)    See   Edgar   v.    Plomleg,    1900,  no  estate. 
A.    C.    431,    440:    69   L.    J.  P.    C.  [k]    Storrg    v.     Wahh,    (1854)    18 

95.  Beav.  559 ;  27  L.  J.  Cli.  338. 
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Cliap.  XII.    true  roii  struct  Ion  of  tlio  trust  iiistruincnt,  but  nltli  reference 
^-J—LJ. nien'l}'  to  circuinstnuces  as  existing::  at  tlie  tinio  of  tlie  sale. 


DUUnctiun 
between  tlio 
nbovo  nnd 
ra*ea  when? 
ohji-ct  of  the 
mil-  i"*  to 

S>rovido  for 
leficieiicy  in 
pt^rsoiial 
estate. 


Soiiiewlmt  siiiilliir  in  iirineiple  to  the  distinction  above 
referred  to  is  that  which  exists  between  eases  wliere  the 
trustee  is  to  sell,  and  apply  the  pnxeeds  in  making  good 
ft  deficiency  in  tlie  personal  estate  to  answer  debts  and 
le^^acies,  and  those  in  which  ho  is  only  authorised  to  sell  in 
the  event  of  the  personal  estate  prcning  deficient.  Even  in 
the  second  of  the  two  cases,  if  there  is  a  mere  trust  for  sale, 
and  a  good  title  can,  independently  of  its  exercise,  be  made 
to  tlie  legal  estate,  a  purchaser  will,  it  appears,  bo  protected 
from  the  necessity  of  ascertaining  the  existence  of  a  deficiency, 
though  the  trust  instrument  docs  not  (as  it  should)  contain  a 
declaration  to  that  effect  (/).  But  if  there  is  a  mere  power 
of  sale,  the  title  to  the  legal  estate  will  depend  upon  the 
occurrence  of  the  specified  event  (m)  :  and  the  trustees'  receipt 
clause  was  foimerly  ineffective  unless  so  worded  as  in  terms 
to  enlarge  the  power  {»). 

Parchawr,  "Where  a  testator  devised  estates  A.  and  B.,  upon  trust, 

ro^Wdonieof  if  any  debts  remained  unpaid,  to  sell  first  A.,  and  then 
"'id*^" d^'°^  (if  necessary)  B.,  it  was  held  that  while  estate  A.  remained 
rototion.  imsold  a  good  title  could  not  be  made  to  B.,  without  clear 

evidence  being  adduced  that  the  proceeds  of  A.  would  be 
insufficient  for  the  purposes  of  the  trust  (o). 

On  death  of         Where  a  testator  himself  contracted  to  sell  the  estate,  the 

chLe°-mo^y    purchasc-money,  it  was  held,  must  be  paid  tfj  his  executor ; 

w  payable  to    ^^^  ^^^  ordinary  receipt  clause  in  tlie  will  did  not  enable  his 

tnistees  to  give  a  discharge  for  it,  though  the  estate  was 

devised  to  them  in  trust  to  comjilete  the  contract  (p). 


(l)  Sug.  nth  ed,  602.  It  is  clearly 
otherwise  whore  the  purcha-str  ha^^ 
notice  that  the  debts  have  all  been 
paid;  Carhjon  v.  Trimcott,  (1875,  20 
Eq.  348;  44  L.  J.  Ch.  186. 

(m)  See  Dike  v.  Hickt,  (1633)  Cro. 
Car.  335;  Culprpper  v.  Alton,  (1682) 
2Ch.Ca.ll.5,  221:  Snsr.  14thed.6r,'2. 


(u)  See  Sug.  14th  ed. 663.  LordRen- 
dksham  V.  Mrux,  (1814)  14  Si.  249  : 
where  the  opinion  of  the  trustees  was 
in  terms  made  the  tent  of  the  neces- 
sity for  a  sale. 

(o)  Fierce  y.  Scott,  (1835)  1  Y.  &  C. 
257. 

{}>)  EntoK   V.    Sanrtn.  (1834)<6Si. 
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It  was  held,  that  where  tlie  instrument  creating  the  trust    Cliap^XII. 
directed  that   any  vacancy  in  the  trust   sliould  be  filled  up 


,  .  ,       ..         .  ,  T    J    Stirvinug 

within  a  specified  period,  which  direction  was  not  complied  tnwteos,  when 


with,  the  surviving  trustees  could  nevertheless  sell  and  give  a  \^^  receive 


able  to  sell, 
and  receii 

good    discharge   for   the   purchase-money   under  the   usual  PJJ^,^^^'^" 
receipt  clause  iq). 


But  where  real  estate  was  vested  in  three  trustees  upon  Sale  by 

.  coDtinuinj? 

trust  for  sale,  and  the  trust  instrument  contained  a  power  truNU-es  when 
for   the   appointment    of    new   trustees,   and   "  thereupon "  J^^^^^  pj:^^"j\.g 
the  pi'operty  was  to  be  conveyed  to  the  continuing  and  new  ^°Jj|*j^f'J5f"jJJ?^ 
trustees,  and  upon  the  appointment  of  a  new  trustee  no  con-  trustees, 
veyance  was  made,  the  two  old  trustees  wore  held  competent 
to  convey,  on  the  purchase-money  being  ]iaid  to  them  and 
the  new  trustee  (r). 

Where  realty  was  devised  in  trust  for  sale,  with  power  for  Disclaimer  by 

,  •        tnistoes 

"the  trustee  acting  in  the  execution  of  the  trusts  to  give  extin{?ui.-ho9 
receipts,  and  the  devisee  and  executor  disclaimed ;  it  was  l^^^'""- 
held  by  Lord  Romilly  that  the  heii'  of  the  testator,  having 
taken  out  administration  with  the  will  annexed,  could  sell 
the  estate,  and  give  a  valid  discharge  for  the  purchase- 
money  (.s) ;  but  this  was  in  effect  oven-uled  by  a  case  (/), 
where  Lord  Westbury  held  that  where  lands  are  devised  to 
trustees  in  fee  upon  trusts  or  with  powers  which  in  their 
execution  require  the  exercise  of  judgment  and  discretion, 
and  the  trustees  disclaim  the  devise,  so  that  the  legal  estate 
in  fee  descends  to  the  heir-at-law,  such  powers  or  trusts 
cannot  be  exercised  or  canied  into  execution  by  the  heir, 
though  he  holds  the  estate  subject  to  the  trusts  of  the  will. 
But  a  power  to  sell  real  estate,  exercisable  by  the  testator's 

.517  ;  3  L.  J.  N.  S.  Ch.  197.     Incases  Beav.  537  ;  Xohle  v.  Ifeymott,  (1851) 

coming  within  Conv.  Act,  1881,9.  4,  14  Beav.  471;    20   L.  J.   Ch.   012; 

the  executors  can  now  convey  and  see  Lewin,  11th  cd.  pp.  791,  792. 
complete  the  contract;  and  see  L.T.  ^^^     ^^^^^.^^    ^.      ^^^^.^^^^^    ^jg^j^   2^ 

Act,  1897,  ss.  1,2.  jjg^^   523^ 

[q)    U'arburton  v.  Saii<i;/s,  (1845)  14 
Si.  622  ;  14  L.  J.  Ch.  431.  (/)  Jiobson  v.  Flifffit,  (1865)  4  D.  J. 

(,•)   JJ'rktead  v.   Cohille,  (1860)  28  &  S.  608,  613  :  34  L.  J.  Ch.  101,  226. 
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Chap.  XII.     "  ex»>cut(»r    or    mliiiini.-lrator    f«»r  the   time    bfin^%"  may  bo 
. — exercised  hy  hi.s  admiuibtrutor  during  a  minority  (//). 


Payment  to  "WluTe   payment  of  money  was  made    to   three   persons, 

tnistofn.  Home  '  i*ri 

of  whom  are  nominally  trustees,  only  one  f)f  whom  was  comi>etent  to 
npp.'intl^l,  reeeive  it,  and  a  joint  and  several  receipt  was  given  by  the 
wh.-ther  tlir.e,  it  was  held  sufficient  to  «li8chargo  the  purchaser  (x). 

Cookt  T.  In  Cooke  V.  ( 'rair/ordy  where  there  was  a  devise  of  a  fee 

lair/o,  .  simple  estate  to  trustees,  upon  trust  that  they,  or  the  survivors 
or  survivor  of  thorn,  or  the  heirs  of  such  survivor,  (without 
mentioning  the  "  assigns,")  should  sell,  it  was  held  that  the 
devisees  of  the  surviving  trustee  could  not  give  a  good  title 
t«j  a  purchaser  (//)  ;  on  the  ground  that  without  an  express 
authority  the  trust  could  not  be  delegated.  The  decision 
was  afterwards  dissented  from  by  Jessel,  M.  11.  (~),  who  held 
that,  where  real  estate  was  devised  to  trustees  *'  and  their 
heirs  "  (omitting  "  assigns  ")  on  trust  for  sale,  the  trust  was 
to  be  considered  as  annexed  not  to  the  person,  but  to  the  fee 
himple  estate  taken  by  the  trustees,  so  that  the  trust  could  be 
executed  by  the  devisees  of  trust  estates  of  the  surviving 
trustee.  But  in  a  subsequent  case  {a)  the  Court  of  Appeal 
hesitated  to  accept  this  view,  and  expressed  their  opinion  that 
Cooke  v.  Crair/ord  was  still  good  law.  And  it  was  held  in 
Ireland  (6)  that,  notwithstanding  s.  30  of  the  Conv.  Act, 
1881,  the  doctrine  of  Cooke  v.  Crair/ord  (c)  still  applies  where 
the  devise  does  not  mention  the  heirs  of  the  sui'vivor,  on  the 

(«)  Momrll  V.  Armstrong,  (1872)  14  N.  S.  873  ;  30  L.  J.  Q.  B.  212.     See, 

Eq.  423  ;  41  L.  J.  Ch.  715;  but  see  too,  comments  on  Cuoke  v.  Crawford, 

Re  Robinson  and  Sordx,  (1879)  3  L.  R.  in  Wxhon  v.  Bennett,  (1852)  6  De  G. 

Ir,  429.  &  S.  475,  470;   21  L.  J.  Ch.  741  ; 

(r)    3IUIer   v.    Priddon,    (1849)    18  ^*/i/om  v.  JJ'oorf,  (1857)  3  S.  &  G.  436, 

L.  J.  Ch.  22G,  affirmed,  on  the  ground  445. 

that  the  trustees  -were  well  appointed,  (;)  Re  Osborne  to  Roulett,  (1880)  13 

(1852)  21  L.  J.  Ch.  421 ;   1  D.  M.  &  Ch.  D.  774  ;  49  L.  J.  Ch.  310. 

O.  335;  of.  Laneas/iire  V.  L.,  (1845)2  («)  Re  Morton   and  Ilalhtt,   (1880) 

Ph.  657,  a.s  to  exercise  of  a  power  in  15  Ch.  D.  143  ;  49  L.  J.  Ch.  659. 

similar  circumstances.  (*)  Re IngUhj and  yoruich  Ins.  Co., 

(y)   Cooke    V.    Crawford,   (1842)   13  (1883)  13  L.  R.  Jr.  326. 

8i.  91;   11  L.J.N.  S.  Ch.  406;  and  (<•)  (1842)  13  Si.  91  :  11  L.  J.  N.  S. 

Bee   S/rirtls   T.    Auslni.   (\9>(j\)   7  Juf.  Ch.406. 
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ground  that  as  the  heir  would  not  formerly  have  been  ahle  to    ^^^J^^"' 

eell,  and  the  itorsonal  representative  is  Ly  the  section  to  be  

deemed  the  heir,  the  latter  has  no  larger  jxjwers  than  the  heir 
formerly  had;  and  Sterling,  J.,  has  since  stated  that  ho 
would  hesitate  to  force  a  title  on  a  purchaser  whifh  dei>ended 
on  Cooke  v.  Crairford  not  being  good  law  {d). 

It  is  now  settled  that  in  cases  not  coming  within  s.  30  of  jj^|;;7^\^^ 
the  Conv.  Act,  ISSl  {A,  where  the  devise  is  to  the  trustees  the  triwtoo, 

...     liirt  licirs  and 

and  their  heirs  upon  trust,  or  with  power  (/)  to  sell,  the  heir  "assig-iw," 
of  thp  surviving  trustee  is  a  trustee  under  the  will  and  can  ^  ^   ^  • 
make  a  title  {(j).      And  where  the  devise  is  upon  trust  that 
the  trustees  or  the  survivor  of  them,  his  heirs  and  '*  assigns," 
shall  sell,  the  surviving  trustee,  though  he  cannot  transfer  the 
trust  by  act  inter  viros,  may  nevertheless  devise  it,  and  the 
devisee  can  make  a  good  title  (//)  ;  and  it  appears  to  be  con- 
sidered immaterial  whether  the  instrument  creating  the  trust 
does,  or  does  not,  contain  a  power  to  appoint  new  trustees. 
Where   it   does   not   contain   such   a  power,  no   reasonable 
explanation  of  the  use  of  the  word  "assigns"  can  be  given, 
unless  there  is  imjilied  in  the  surviving  trustee  a  capacity  to 
transfer  the  trust  Ly  will  (/).     Where,  however,  sucli  a  power 
is  expressly  given,  the  use  of  the  word  *'  assigns  "  may  be 
explained  without  any  necessity  for  implying  a  right  in  the 
trustee  to  devise  the  trust  estate,  so  as  to  confer  on  the  devisee 
an  authority  to  execute  the  trust ;  and  in  such  a  case  the  rule 
-above  stated  is  based  on  the  assumption,  that  the  settlor  must 
have  intended  to   provide  a  permanent  machinery  for   the 
execution  of   the   trust,  and   must   be  taken    to   have   con- 
templated the  possible  incapacity  of  the  heir  of  the  surviving 

{(l)  lie  Rumney  and  Smith,  1897,  2  (</)  Re   Ciiiuiiiigham   and  Fraylim, 

Ch.  Sol  :    66  L.  J.  Ch.  611,  a  case  1891,  2  Ch.  567:  60  L.  J.  Ch.  591  ; 

relating  to  assignment  of  a  mortgage  Re  Morion  and  Ilallett,  sup. 

by  trustees   of   a  building  socioty  ;  (A)  See  and  consider  JIull  v.  May, 

the  decision  of  Stirling,  J.,  coulinu.  d  (1857)  3  K.  vt  J.  585  :    26  L.  J.  Ch. 

by  C.  A.  791;    Titlry  \.    Wuhten/iolmr,  (\^i\) 

,,  ^      ■   r        ror  7  Beav.   425;    13  L.  J.   N.  S.   Ch. 

(e)  See  iw/- p.  626.  „^     ,    ^  .  ,^  n-   j   /io<;-\ 

^  '  -^    ^  410;  hut  »ee  As/ifon  v.  U  ood,  {ISbt) 

(/)  Re   Fixton   and   Tuu^n,    flS97)       3  Sm.  &  G.  436. 
W.  N.  178  ;  -IC)  ^V.  R.  1S7.  (•)   Titiry  v.  H'ohtcnfiolme,  mp. 

P.       Vor,.  1.  S  S 
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Chap.  xri.    trustee;  whence  ni-ises  this  reiisonuUo  iufereuco  that,  by  con- 


stat, a. 


fiJiiig  the  trust  to  tho  trustee,  his  lirirs  and  "assigns,"  he 
iutonded  to  confer  upon  him  a  discretionary  power  of  vesting 
tho  trust  in  a  devisee  (/.).  Since  1881  tho  only  "assign" 
there  can  ho  must  he  a  duly  appointed  trustee  under  the 
Conv.  A.t,  1S81,  s.  31,  or  now  the  Trustee  Act,  1893,  s.  10. 

Con V.  Act,  By  s.  30  of  the  Conv.  Act,  1881,  where  the  testator  has 

1881. 8.  30.  j.^^^j  ^^^^^^^.  ^^gl^  ^^^g^  estates,  notwithstanding  any  testamen- 
tary disposition,  pass  to  tho  personal  representatives  for  tho 
time  being  of  tho  deceased,  who  are  to  bo  deemed  in  law  his 
heirs  and  assigns  within  tho  meaning  of  all  trusts  and 
powers,  except  in  the  case  of  land  of  coiiyhold  or  customary 
tenure  vested  in  the  tenant  on  the  Court  liolls(/).  But 
where  the  last  surviving  trustee  dies  without  having  appointod 
an  executor,  so  that  the  personal  representative  when 
appointed  is  an  administrator  whose  title  does  not  relate 
back,  it  would  seem  that  tlie  heir-at-law  or  devisee,  as  the  case 
may  be,  may  still  have  power  to  make  a  title  under  tho  old 
law  (m)  ;  though  in  such  a  case  the  usual  practice  is  to  obtain  a 
vesting  order  (»)  under  s.  26  of  tho  Trustee  Act,  1803  ;  and 
where  tho  heir  would,  under  tho  old  law,  have  been  unable  to 
make  a  title  as  not  being  within  the  terms  of  the  instrument 
creating  tho  power,  s.  30  does  not  enable  a  personal 
representative  to  do  so  :  r.f/.,  where  the  j)ower  is  to  the 
trustees  and  the  survivor  of  them  without  any  mention  of  the 
heirs  of  the  survivor  (o). 

Under  s.  1  (1)  of   tho  L.  T.  Act,   1^07,  in   cases  where 
testator  has  died  after  1807,  tho  personal  representatives  (p)^ 


(/.)  Sec  judgment  of  V.-C.  'Wuod  (h)  He   WiUiams'  Trusts,  (1887)  3G 

ini/ffWv.  ifw</,  »M/J. ;  Lewin,  llthed.  Cb.  D.  231;    and  see  Fairholin  \. 

253.  Kennedy,  (1889)  24  L.  R.  Ir.  498. 

(/)  Sec   Wolst.   Cony,    and   S.   L.  [o)  Jie  Iiir/lebi/and  Xoricich  Ins.  Co., 

Acts,  8th  ed.  p.  87.  (1883)  13  L.  R.  Ir.  326. 

(hi)   But  see   lie   nUing^i   Tius(k,  {p)  This  docs  not  include  a  .special 

(1884)  20  Ch.  D.  432;    53  L.  J.  Ch.  executor  for   forcigTi  property;    Re 

1052,  where  Pearson,  J.,  expressed  Cohen,  1902,  1  Ch.  187;  71  L.  J.  Ch. 

a  doubt  on  this  point.  1G4. 
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or  if  the  authority  of  the  Coiu-t  is  fii-st  oLtained  {q)y  some  or    C';f^^  Y^' 

one  only  couUl  in  either  of  the  last  mcntionf<l  cnsos  make  a  — ^ — - 

good  title. 

In  the  case  of  several  trustees,  all  who  have  not  effectuiilly  ^^J|^;'"J^^"^^ 
disclaimed  (r)  must  join  in  the  receipt  (.s)  ;  and  payment  to  receipt, 
one  only  cannot  safely  he  made  (7).    The  inconvenience  often 
arising  from  this  state  of  the  law  was  ohviated  hy  s.  17  of  the 
Trustee  Act,  1893,  under  which  a  trustee  may  now  appoint 
a   solicitor  to   receive  trust    money   by    permitting  him    to 
have   the   custody   of    and   to   produce   a    deed   containing 
any  such  receipt   as  is  referred  to  in   s.   5G  of    the   Conv. 
Act,  1881  ;  formerly,  unless  specially  authorised,  trustees  had 
not  this  power  (?0-     An  attorney  of  a  trustee  cannot,  how- 
ever, under  a  general  power  give  such  a  receipt,  though  he 
can  if   expressly  authorised  {.<■).      If   a  receipt  is  not  given 
under  the  provisions  of  s.  17  of  the  Trustee  Act,  1893,  the 
safest  plan  is  to  pay  the  money  to  the  trustees'  joint  account 
at   a  hank  (y).     Where  trustees  have  the  estate  and  not  a 
mere  power  of  sale,  the  concurrence  of  a  disclaiming  trustee 
is  imnecessary  {z)  ;  and  formerly  this  was  so,  even  though  the 
receipt  clause  specially  refeiTed  to  receipts  by  the  trustees  or 
the  sun-ifor,  &c.  [a]  :   but  a  mere  power  of  sale  is  strictly 

/^)  g_  2  (2).  {")  ^<^'""5    V.    T<mnton,    (1820)    5 

(»•)  AstowiuchsceLewin,  Utbcd.  Mad.  435.     The  fact  of  the  receipt 

•  pp.  214—219.  clause    being    so  "worded    does  not 

[s)  See  CrcHc  v.  Bichu',   (1798)  4  appear  by  the  report,  but  it  is  stateil 

Ves.  97;  Sug.  14th  ed.  6G4.  in  a  MS.  opinion  of  the  hite  Mr. 

(0  SeeLewin,  11th  cd.  322.  Duval,  who   caused  the  will  to  be 

(f/)  Re   Belhuny  and  Metr.   Board,  searched     for,     with     reference     to 

(1883)  24  Ch.  D.  at  p.  387  ;  52  L.  J.  Lord  Eldon's  observation  on   Crrxce 
Ch.  870;  lie  Flourr  and  M,t>:  Board,  \.  Dkhu,   (1798)  2  Sw.  371.     [The 

(1884)  27  Ch.  D.  592,  597  ;   53  L.  J.  following  remarks,  taken  by  pormis- 
CJi,  955,  sion     from    an    opinion     given    by 

{x)  Re  IletliHg  and  Mrrlon,  1893,  3  Mr.    Hayes,   are    pertinent    to  the 

Ch.  269,  280  ;  02  L.  J.  Ch.  783.  matters  treated  of  in  the  text  :  "  As 

(y)    And    see    Lewin,    11th    ed.  a  general  rule,  where  the  legal  estate 

pp.  521—524.  is  vested  in  two  or  more  as  trustees 

(.-)  Crewe  V.  Bickrn,  (1798)  4  Ve.«.  for  sjile  or  other  purpo.^s,  the  tru.st 

97,    100  ;    Xichsun    v.     ll'ouLsuorth,  siirrir.s  and  dciohis   trith   the  estate, 

(1818)  2  Sw.  3G5;   Hawkins  v.  Kemp,  notwithstanding   any   Kwse  expres- 

(1803)  3  Ea.  4in.  421,  434.  437.  si.ms  of  ;i  different  t.-mlenry :  which. 

s  V  2 


(V2R 


M\nii:>J  K'KL.MiNf;  Too>Mi'i.r.TiON  or  jHriiciiAsi:. 


iTiap.  XII.  construed.  juuI  can  only  be  exorcisea  hy  tho  persons  who 
^**^'^  ^-  nro,  expressly  or  by  rt'foriMico,  designated  as  donees  of  tho 
j)0WiT,  in  tho  trust  instrument  (/>)  ;  except  where,  in  the  case 
of  executors,  tho  disi-lainier  of  some  of  them  is  remedied  by 
statute  (r).  But  now  by  tho  Conv.  Act,  \XS2  (</),  any  person 
to  wh(ira  any  power,  whether  coupled  with  an  interest  or  not, 
is  given,  may  by  deed  disclaim  tho  jxjwer,  and  on  such  dis- 
claimer the  power  may  be  exercised  by  the  other  or  others 
f  )f  tho  persons  to  whom  the  power  is  given,  unless  the  contrary 
is  exi)ressed  in  tho  instrument  creating  the  power.  And  it 
has  been  held  in  Ireland  that  a  renunciation  of  probate  by  an 
executor  is  equivalent  to  a  disclaimer  by  deed  and  falls  within 
the  section  (e). 


in  sound  construction,  ought  to  be 
rejected  as  informalities,  or  recon- 
ciled with  a  due  regard  to  the  nature 
of  the  property  and  other  circum- 
stances. In  such  cases  [i.e.,  where 
the  trust  is  created  in  respect  of  an 
estate  vested  in  the  trustees)  it  ought 
to  be  treated  as  wholly  immaterial 
whether  in  point  of  form  the  trust  is 
simply  'to  sell,  &c.,'  or  'that  they 
the  said  trustees  do  and  shall  sell, 
&c.,'  or  'that  they  the  said  trustees 
or  the  survivor,  <S:c.,'  or  '  that  they 
the  said  trustees,  their  heirs  or 
assigns,  or  their  heirs,  executors, 
administrators,  or  assigns,'  &c.,  &c., 
and  so  as  to  the  power  to  give  dis- 
charges, &c.  It  must  be  confessed, 
however,  that  this  plain  rule  has  been 
lost  sight  of  in  some  of  the  later 
cases;  and  that,  in  deciding  upon  the 
effect  of  such  expressions,  (fuxl.s  have 
been  confused  with  ponc-H,  to  an  ex- 
tent which  renders  it  very  difficult  to 
advise  upon  titles  which  involve  quis- 
tions  of  this  nature.  Another  sound 
rule  is  that  trustees  have  impliedly 
all  the  powers  of  giving  discharges, 
&c.,  which  are  requisite  to  enable 
them  to  execute  the  trusts  with  effect. 
But  this  rule  has  also  been  much 
broken  in  upon  by  decisions  which 
greatly  embarrass  it^  application  in 
practice."] 


{!>)  See  Toiemeiid  v.  Wihon,  (1818) 

I  B.  &  Aid.  G08 ;  Hall  v.  iMcei, 
(1.S21)  Jac.  189,  193  ;  WiUon  v. 
Bennett,  (18.V2)  5  De  G.  &  S.  475; 
•Jl  L.  J.  Ch.  741 :  Xiwman  v.  Wartier, 
(ISol)  1  Si.  N.  S.  457,  and  cases 
cited;  and  i^ravAvy  v.  Chalmers,  (1852) 
16  Beav.  at  p.  235,  rev.  (1853)  4  D.  M. 
k  G.  523  ;  Lane  v.  Debenham,  (1853) 

II  Ha.  188  ;  Jlind  t.  Poole,  (1855)  1 
K.  &  J.  383  ;  Salowai/  v.  Slraubr'tdgr, 
(185.V)  1  K.  &  J.  371  ;  aff.  (1855)  7 
D.  M.  &  G.  591  ;  25  L.  J.  Ch.  121  ; 
and  see  Monsellv.  Armstrong  (1872)  14 
Eq.  123  ;  41  L.  J.  Ch.  715  ;  lie  Robin- 
son and  Sords,  (1879)  3  L.  K.  Ir.  429. 

{<■)  21  Hen.  8,  c.  4,  s.  1,  which 
gives  the  power  to  the  acting  execu- 
tors. There  is  no  corresponding 
statute  in  Ireland;  and  it  was  there- 
fore held  that  where  there  was  a 
mere  power  in  the  executors  to  sell, 
it  could  not  be  exercised  by  the  act- 
ing executor  after  the  renunciation 
of  the  other  ;  Thompxan  v.  Todd, 
(18G3)  15  Ir.  Ch.  R.  337.  But  see 
and  distinguish  Re  Fisher  and  Jfasletf, 
(18SJ)  13  L.  R.  Ir.  546. 

(ff^  S.  6,  See  notes  to  the  section 
in  Wolst.  Conv.  and  S.  L.  Acta. 

{<■)  Re  Fisher  and  Haslett,  sup.  ; 
and  see  Re  MoinKarinrj,  1891,  2  Ch, 
261  :  60  L.  J.  Ch.  683.  ' 


MATTERS  RKLATINU  TU  CUMI'LLTKJN  OF  rURCllA.-E. 

Where  a  testatrix  i-m-ported  to  giv.  to  a  t.uant  for  Ufe    Clj^^ 
the  same  powers  of  sale  and  exchange  as  were  given  Ly  her  jY,f,reneeto 
father's  nvUI  to  liis  trustees,  this  was  held  to  confer  no  power  j^wej- of  «d« 
to  give  receipts,  though  sudi  a  power  was  contained  m  the  instrument. 

father's  will  (/).  extend  to 

power  to  giro 

Trustees  duly  appointed  by  the  Curt,  were,  before  1882,  ^^eipu^ 
if  competent  to  sell,  competent  also  to  give  discharges  for    pp^int^  by 
purchase-money  (f/)  ;  and  also  to  exercise  any  diseretionary  tbc  ^"     • 
powers  {/<) ;  and,  since  1881.  every  trustee  appointed  by  the 
Couj-t,  whether  before  or  after  the  passing  of  the  Act,  has 
the  same  powers,  authorities,  and  discretions,  and  may  in  all 
respects  act,  as  if  he  had  been  originally  nominated  a  trustee 
by  the  instrument  creating  the  trust  (/). 

When  trust  monevs  liave,  in  breach  of  iru.t,  been  invested  ^^^, 
upon  mortgage,  or  in  the  pm-ehase  of  real  estate   and  the  t^^t.^^- 
trust  appears  upon  the  title,  the  trustees  only  do  their  duty  ,,^^, 
in  remedying  the  breach  of  trust  and  realising  the  fund, 
whether  more  or  less  than  the  sum  expended  is  realised  (A) ; 
and  are  therefore  competent,  without  the  concun-ence  of  their 
cestuis  que  trmf,  by  all  available  means  to  reaHse  the  secunty. 
It  is  conceived  that  in  case  of  the  security  being  worthless, 
the  trustee  can  abandon  it,  in  order  to  avoid  litigation  and 
costs      There  seems,  however,  to  be  a  difficidty  in  holding 
that  the  cestuix  que  fru.sf,  who  have  a  lien  on  the  improper 
security  (/),  can  be  bound  by  the  trustee's  opinion  as  to  its 
'  worthlessness.     Suppose  an  equity  of  redemption  were  mort- 
gaged to  A.  in  trust  for  B.,  an  infant,  and  the  first  mortgagee 

(/)  CW  V.  C,  (ISO.-,)   I   Kay  S:  J.  (/.)  Touer  ..  ^"f^^^'^J^  ^^ 

Y  487,   496;    70   L.  J.  Ch.  700,    Ee 

gJ)  Braysonx.  Tocock,  (1831)  4  Si.  Jeuki,u    and    Ml!     1903,   2   Ch. 

r.                 II-       ...  Mft^n  1  Si  36-'-    7-2  L.   J.   Ch.   693;    and  see 

Tk^^Zl'  '""""^''''^  tiil.:,,  V.  Uster,  (.855)  .0  Boav. 

\!)  ir.X..2?..(1855)  3  Dr.3S4;  366;    25   L.  J.  C^-   38    where   the 

bIL  V   B.,  (1854)  19  Beav.  58  ;  24  security  was  a  third  mortgage  whuh 

T "  T   Ch   '>09  ""  '"^^^  realised  notluug. 

(  )'t.  A^t,  1893,  s.  37.  re-enacting  (/)  Ma,U  v.  L.tK  (l«Vi)  1^  Beav. 

«       3     Con;.   Act.    1881  ;    and  cf.  524;    21   L.  J.  Ch.  719;    F.urr  v. 

T  Act  1850,  8.  33,  and  Lunacy  Act,  Hank*,  1901.   2  CI..   496  :    .0  L.  J. 

1890,  i  129.  ^^-  '««• 


(vJO 


MAITKKS  KKLATING  TO  COMI»Li:i'I(  »\  oF  rrRC'IIASE. 


C-hup.  XII. 
Stiot.  3. 


\vt>ro  to  lilo  ii  Lill  to  foreclose,  A.  could  not  by  his  mere 
(iisclaiiner  bind  tlio  infant :  there  must,  it  is  conceivoJ,  Lc  an 
inquiry  ^vhctller  Bucli  disclaimer  would  be  for  the  infant's 
benelit.  The  case  of  assignees  in  bankruptcy  was,  perhaps, 
li;irdly  analogous:  as  to  tlieni  is  confided  the  general  ad- 
ministration and  winding  up  of  the  bankrupt's  estate  ;  it  has 
been  suggested  that  there  is  an  analogy  to  the  lien  wliich  on 
the  dissolution  of  a  partnership  exists  on  partnership  assets 
in  favour  of  a  retiring  partner  (m).  Tlie  trustee  can,  how- 
ever, in  spite  of  the  lieu  of  the  ccitnis  que  friist,  make  a  good 
title  to  a  purchaser  with  notice,  provided  that  all  the  bene- 
ficiaries are  not  at  once  competent  and  desirous  to  take  tlie 
land  in  lieu  of  the  money;  and  the  concurrence  of  any  one 
of  them  in  the  sale  or  the  personal  incompetency  of  any  one 
of  them  to  elect  would  therefore  be  sufficient  evidence  of  the 
validity  of  the  sale  {ii). 


"Where  a  settlement  contained  a  power  to  vary  securities,  a 
mere  declaration  that  purchased  realty  should  bo  considered 
personalty,  has  been  held  to  give  the  trustees  an  implied 
power  of  sale  (o). 


Wlielhtr 
mortgage 
tnisttees  can 
rt'lfa.'to  with- 
out rocfiviLg 
purch.ise- 
nionov. 


The  competency  of  trustees,  upon  the  sale  of  a  portion  only 
of  the  property  comprised  in  their  security,  to  release  it  from 
the  mortgage  debt,  without  receiving  the  purchase-money  or 
an  adequate  proportion  of  it,  is  a  doubtful  point,  even  where 
the  trust  instrument  contains  the  usual  power  to  vary  securi- 
ties. Such  a  power,  it  may  perhaps  bo  contended,  refers 
rather  to  a  calling  in  of  one  mortgage  and  a  putting  out  on 
another,  &c.,  than  to  a  mere  (ihaii(fonftit)if  of  part  of  a 
security.  Admitting  that  the  transaction  is  unobjectionable, 
if  the  trustees  in  fact  retain  property,  tlic  value  of  and  title 


(wi)  J'otcer  V.  Jiauk-,  mi/i. 

(m)  IU  PatUH  and  Kdmonion  Uiiai' 
ditint,  (1883,  52  L.  J.  Ch.  787  ; 
Fou-fr  V.  Jianks,  1901,  2  Ch.  4S7, 
406  ;  70  L.  J.  Ch.  700  ;  lie  Jenkins 
and  Randall,  1903,  2  Ch.  362  ;  72 
L.  J.   Ch.    693:    and   pco    Wih»   t. 


Orethani,  (1854)  2  Dr.  258,  270; 
Garner  v.  Moore,  (1855)  3  Dr.  277  ; 
24  L.  J.  Ch.  637  ;  Jlolloiray  v.  Jind- 
eliffe,  (1857)  23  Bcav.  163;  26  L.  J. 
Ch.  401. 

(o)   Tail  V.  Lathburij,  (1865)  1   Eq. 
171. 


MATTKKS  IJLILATlMi  TO  C(3M1'L1:T1uN  OF  PUJJCllASE. 


cai 


to  wliieli  are  siicli  that  the  Court  -vsill  hold  them  iustified    Chap.  Xll. 

Sect.  3. 

had  they  originally  accepted  it  as  a  security  for  the  money,  

may  not  the  purchaser's  title  dej^end  upon  this  heing  the 
fact?     It  is  sometimes  urged  that  if  the  conveyance  were 
to  recite  that  the   vendor  had,  to   the   satisfaction   of   the 
trustees,   secured   the   money   by   a   mortgage    of    another 
estate,  this  would  clearly  be  sufficient  to  discharge  the  pur- 
chaser :  admitting  this  to  be  correct,  it  may  yet  be  argued 
that  ip  such  a  case  there  would  bo  no  ground  for  presuming 
that  the  new  security  was  in  any  way  inferior  to  the  old : 
whereas  this  must  necessarily  be  so  where  there  is  a  mere 
release  of  part  C)f   the  laud.     Borrowers  seldom  press  too 
ample  a  security  upon  lenders ;  and  it  is  not  to  be  supposed 
that  the  caution  exercised  by  the  trustees  upon  the  original 
advance  was  cxccssU'e.     An  evident  increase  in  the  value  of 
the  property  woidd,  of  course,  furnish  an  exceptional  case. 
The  preponderance  of  professional  opinion,  however,  is  in 
favour   of  the   absolute   competency  of   trustees   to   release 
under  such  a  power ;  and  of  the  right  of  a  purchaser  of  part 
of  the  land  to  assume  that  they  use  theii'  power  properly, 
and  to  abstain  from  making  inquiries  if  there  is  nothing  in 
the  transaction  suggestive  of  fraud :  but  the  point  cannot  yet 
be  regarded  as  settled  (p).     So  it  is  conceived  that  a  trustee 
may  release  an  equity  of  redemption  which  is  dearly  value- 
'  less,  in  order  to  avoid  being  made  a  defendant  to  a  fore- 
closure   suit.     In   the   case    of   Fc/l  v.    Ue    Win f oh  (7),   no 
question  appears  to  have  been  raised  as  to  the  compettnc-y 
of  tru.stecs,  with  a  power  to  var}'  securities,  to  release  part  of 
the   property   from  the  mortgage,  on  having  an  adequate 
portion  of  their  debt  satisfied. 

The    ditlicultv   arising    from    the    inabilitv   of    trustees.  Trustee  Act. 

"...  iiavmeut  into 

whether  vendors  or  mere  incumbrancers,  to  give  discharges  cJurt  under, 
for    the    purthase-mouey,    can    gonernlly   bo   ovoreome    by 
their    receiving    the    money    and    paying    it     into    Court 


{p)  Sco  Lowin,   11th  al.  p.  7J5  ;  {q)  (1858)  2D.  i  J.  13:  27  L   .T. 

and  T.  Act,  1893.  .s.  21.  Cb.  230. 


6'J2  MAITKK>  laiLATl.N".    lu  CUMl'LLl  lUN  UF  rUHCllAhK. 

Cbap.  XII.     uuJer    the    Trubteo  Act,    18l).'i  (r) ;    or,  wlioro    the    fund    is 
'— —  under   .fOUO,    into   a   post-ofTico   savings    bnnk,    under    the 


County  Courts  Aet,  1S8S  («),  or  l>y  i\\\  npitlicatiou  in  ('liambors 
by  originating  summons  (0- 

L.  C.  c.  Act,  I^pon  a  sale  of  superfluous  lands  under  tlio  L.  C.  C.  Act, 
1S}'>,  a  receipt  under  the  common  seal  of  tlio  undertaking,  or 
under  the  hands  of  two  of  tlie  directors  or  managers  of  tho 
undertaking  acting  by  tho  authority  of  tlio  body,  is  a  suffi- 
cient discharge  for  the  purchase-money  (//). 

A.s  to  appljca-       As  respects  moneys  charged  upon  tho  estate  by  the  autlior 
chawo-moncy    oi  tlie  trust,  there  is  a  difference  between  charges  tho  satis- 
chanrl™'^^"^      faction  of    wliich  by   means  of   a  sale   appears   to  bo   con- 
templated, and  those  for  which  the  estate  seems  intended  to 
be  a  continuing  security  (r). 

Distinction  If.  for  instance,  a  legacy  is  charged  upon  the  estate  and 

where  e"tato  niado  payable  at  a  future  period,  (as  where  it  is  given  to  an 

i^ Tron.*^  ^^^  infant,    and   made    payable,    at    twenty-one,)  and   there   is 

tinuinjr  socu-  nothinsT  to  show  that  the  author  of  the  trust  intended  the 

rity  for 

legacy :  property  to  be  sold  before  the  arrival  of  the  time  for  pay- 

ment, and  discharged  from  the  legacy,  no  sale  can  in  the 
interval  be  safely  effected,  except  subject  to  the  legacy  (.r). 

or  annuity ;  Tlie  same  remarks  apply  to  a  life  annuity  charged  upon  the 
estate  '>/),  A\hi(h  stands  on  precisely  the  same  footing,  for  a 
life  annuity  is  a  series  of  contingent  legacies  (z),  payable  at 
stated  intervals  and  without  interest.  In  all  these  cases  the 
apparent  intention  of  the  charge  is,  that  the  estate  shall 
remain  a  security  for  the  money.  In  the  case  of  portions  for 
children  it  seems  doubtful  whetlier  the  estate  can,  except 
under  special  powers  in  the  settlement,  be  discharged  from 
any  sums  which  have  not  become  absolutely  vested  (a) . 

(r)  S.   42  ;    R.  S.  C.    1883,   Ord.  (j.)  j),cki,>son  v.  IK,  (1789)  3  Br. 

LIV.  b;  see  fox  v.  C,  (1855)  1  K.  &       c.  C.  19. 

J   ''.')  1 
',       ■  -A      r  1     OA   e    oi  (if)  Elliot  \.  Men  !/»ia)i,{n3ijB&ru. 

{»)  See  8.   lO  ;   formerly  30  &  31       c   "S   8'> 

Vict.  0.  142,  8.  24.  ■  '   '    "' 

(0  R.  S.  C.  1883,  Ord.  LV.  r.  3.  ^'^  ^''^  ^'"^^  ^'   "^^«^".  (1853)  3 

(«)  S.  131.  D.  M.  &  G.  at  p.  606. 

(c)  See  on  a  eimilar  point,  ifi//:*  V.  (")   ^heppard  v.    TTi/son,   (1845)  4 

Oiborne,  (1834)  7  Si.  30.  Ha.  392  ;    TTynter  v.  Bold,  (1823^  1 


mahi:k.s  kelatixg  to  completion  of  puuchase.  ^33 

If,  on  the  otlior  haii.l,  the  money  charged  is  made  payable    CL^^XII. 
at  the  time  aiJi jointed  for  sale,  the  charge  seems  to  he  merely  

'■  '^  1        c       1        '^^'^  those 

equivalent  to  a  trust  for  payment  out  of  the  proceeds  of  sale  :  where  an 
so,  Avhen  the  charge  is  subject  to  a  prior  trust  for  payment  of  '^',"  J.^  to 
debts  or  other  general  purposes,  a   purchaser   is  unaffected  ^^J^)*™' 
thereby  (/') , 

r"ndor  a  ^nft  of  a  residue  of  real  and  personal  c.'^tute  in  a  RcMJuary 

f^  111  device,  w 

will  bequeathing  legacies,  such  legacies  are  held  to  be  charged  subject  to 
on  the  real  as  well  as  on  the  personal  estate,  though  real  '■^''^^^ 
estate  has  been  previously  devised  (r)  ;  the  principle  being 
that  the  whole  is  given  as  one  mass,  and  that,  the  legacies 
being  a  part  of  that  mass,  the  rest  of  it  is  given  minus 
them  (d)  ;  but  primarily  they  are  payable  out  of  personalty 
unless  the  testator  directs  payment  out  of  the  mixed  fund,  iu 
which  case  they  are  payable  rateubly  ('■). 

A  power  of  sale  may  also  arise  where,  instead  of  an  express  "SSTicre  there 

"  ■      ,  i  1  i"        ii       ^  ^  mere 

trust  for  sale,  there  is  a  mere  testamentary  charge  tor  the  testamentary 
payment  of  debts,  either  with  or  without  a  devise  of  the  f^l\>^^  "^ 
estate.     Such  a  charge  may  be  created  not  only  by  a  direct  Charges,  how 
expression  of  intention,  but  also  by  a  mere  direction  that  the  ^'"^" 
debts  shall  be  paid  (./) ;    and  it  makes  no  difference  that 

S.  &  S.  .507,  and  see  cotitrd  Gillibnnid  05  L.  J.  Ch.  791  ;   Jie  Adams  and 

V.  Goold,   (1833)  5  Si.   149;  3  L.  J.  Feny,  1899,  1  Ch.  554;  68  L.  J.  Ch. 

N.  S.  Ch.  100,  where  the  power  was  258 ;  Jic  Smith,  1899,  1  Ch.  365 ;  68 

in  a  special  form;  Zeech  v.  Z.,  (1842)  L.  J.  Ch.  333.     Put  no  such  intcn- 

2  D.  &  War.  568;  and  see  Pc-antli  v.  tion  is  sho\\-n,  where,  after  a  gift  of 

6'rr«i«oorf,  (1880)  28  W.  R.  417.  legacies,   the    testator    devises  and 

{b)  Fagcv.  Adam,  (1841)  4   Beav.  hequeaths  all  his  real  estate  and  all 

269;  10  L.  J.  N.  S.  Ch.  407:  xnp.  t/teresidtu-  of  his  pei-»onal  estate;  and 

p   m5^  in  such  a  case  the  real  estate  is  ex- 

(c)  Bench  V.  £iles,{\Sl9]  4  Mad.  187 ;  onerated ;  Wells  v.  Jloic,  (1879)  48  L. 

Finitcis  V.  C'lemow,  (1S54)  Ka)',  435  ;  J.  Ch.  476 ;  and  see  Gi/ett  v.  Williams, 

23  L.  J.  Ch.  288;   Gallimore  v.  Gill,  (1802)  2  J.  &  H.  429;   Jlc  Brooke, 

(1854)  2  Sm.  &  G.  158;  a£F.  (1856)  8  (1876)  3  Ch.  D.  630;  45  L.  J.  Ch. 

D.  M.  &  G.  567 ;  P/y-v/ox  v.  1'.,  (1856)  730. 

2  Jur.  N.  S.  1040;  ;/7/<r/<TV.  ift/Mf//,  (rf)    Greulle   v.    Brotcne,    ^1859)    7 

(1857)  3  K.   i  J.   198;    Grrrille  v.  H.  L.  C.  689. 

Bmnie,  (1859)  7  H.  L.  C.  689  ;  Hall  {e)  Jie  Boards,  1895,  1  Ch.  499  ;  64 

V.  if.,  (1884)  51  L.  T.  86;  Be  Bauden,  L.  J.  Ch.  305. 

1894,  1  Ch.  693;  63  L.  J.  Ch.  412;  (/)  Ugh   v.    Karl  of   Warrhipto,,, 

Be  Dysou  and  l-ovhr,  18C6,  2  Ch.  720  ;  (1733)  I   Br.  P.  C.  511  ;  Jarm.  5th 
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Clmp.  XII. 
St-ct.  3. 


a  time  is  lixed  for  tlieir  paymont  ((/).  AVhcro,  liowevcr,  the 
testator  after  {giving  sueli  a  Jircftiou  aitpropriatos  a  specifio 
part  of  his  estate  for  tlio  paymont  of  his  deltts  the  direction 
does  not  create  the  charge  (//) ;  nor  does  a  direction  that  the 
debts  .shall  ho  paid  hi/  Hie  cj-ccitfors  (/),  for  such  a  direction 
indicates  an  intention  that  the  debts  are  to  be  paid  only  out 
of  the  property  which  passes  to  tlie  executors  (A).  But  if  the 
executors  aro  also  devisees  of  all  the  testator's  interest  in  the 
hinds,  whether  beneficially  or  on  trust,  the  real  estate  is 
charged  (/) ;  whetlier  the  executors  take  the  whole  beneficial 
interest  (/>/),  or  only  a  life  interest  («),  or  an  estate  tail  (o),  or 
only  a  trust  estate  {p).  So,  too,  where  the  executors,  after 
various  specific  devises,  take  the  whole  of  the  residuary  realty 
on  trust  ((/) ;  or  where  the  whole  of  the  real  estate  is  devised 
to  them  upon  tnist  for  one  of  them  for  life  with  remainder  to 
the  other  (/•).  And  whore  the  devise  to  the  trustees  (who 
were  also  executors)  in  tenns  passed  only  a  life  estate  to 
them,  it  was  held  that  a  mere  tlii-ection  that  his  debts  should 
be  j)aid,  without  specifying  the  person  to  pay  them,  showed 
that  the  testator  intended  the  executors  to  take  the  fee  («). 
Tlie  question,  however,  is  one  of  intention  which  is  to  bo 


ed.  1390  rl  scq.  ;  and  (*ee  lie  Buthr, 
1894,  3  Ch.  250  ;  63  L.  J.  Ch.  662. 
(y)  Mirehouae  v.  Scaift,  (1837)  2  M. 

6  C.  695  ;  7  L.  J.  N.  S.  Ch.  22. 
(A)  Sec  Jann.  5th  ed.  1397  rl  s^q. 
(i)  Jiryilges  v.  Laiideti,  (1788)  cited 

3  Ves.  550  ;  A'aliuy  v.  Brown,  (1800) 
5  Ves.  359;  roudl  v.  Jiobins,  (1802) 

7  Ves.  209. 

(k)  Cook  V.  JJaunon,  (18C1)  29  Beav. 
123  ;  30  L.  J.  Ch.  311 ;  but  consider 
now  efiect  of  L.  T.  Act,  1897,  in  such 
a  case. 

(/)  Jicbrry  v.  Middhton,  (1716)  2 
Eq.  Ca.  Ab.  497  ;  Alcock  v.  Spar- 
haick,  (1691)  2  Vcm.  228  ;  He 
Taiiqiicraij  -  WiUaume  and  Landau, 
(1S82)  20  Ch.  D.  465.  479;  51  L.  J. 
Ch.  434  ;  Be  I)e  Burgh  Lataon, 
(1889)  41  Ch.  D.  568  ;  68  L.  J.  Ch. 
501  ;  Be  S!okc»,  (1892)  07  L.  T.  223. 


{>„)  Jhinrll  V.  Ifhitaher,  (1827)  3 
Hue.  343;   Crosn  v.  Kenuington,  (1846) 

9  Beav.  150  ;  15  L.  J.  Ch.  167. 

(w)  Finch  V.  JIatfenley,  (1775)  3 
Rus.  315  n. 

{<.)  rioicdsky  V.  Prlham,  (1686)  1 
Vcrn.  411. 

[)t,   Ihrmaij    v.    Borradailf,    (1847) 

10  Beav.  263;  16  L.  J.  Ch.  337; 
Iltntland  v.  Murrcll,  (1859)  27  Beav. 
201. 

(q)  Bailcj  y.  n.,  (1879)  12  Ch.  D. 
268  ;  48  L.  J.  Ch.  628. 

(/•)  Be  Tanqiicrai/-  H'lliauine  and 
Landau,  uhi  sup. 

(*)  MarJui'l  V.  Gingell,  (1882)  21 
Cli.  D.  790;  51  L.  J.  Ch.  818;  and 
see  Creaton  v.  C,  (1856)  3  S.  & 
G.  386;  26L.J.Ch.  266;  Be  Brooke, 
1891,  1  Ch.  43;  03  L.  J.  Ch.  1*9. 
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collected  fruiu  the  whole  will  (/)  ;    and  the  intention  is  not    Chap-  XII. 

^                                                                    Sect.  3. 
shown  where  the  devise  is  to  one  of    several  executors  (k),  


unless  the  devise  to  him  is  expressed  to  bo  "  suhjed  as  afore' 
saiiV^  {x) ',  and  where  the  testator  merely  authorised  his 
tnistees  (who  were  also  exetutors)  to  adjust  and  i»ay  all 
claims  on  his  estate  it  was  held  tliat  there  was  no  charge  created 
on  the  realty  (//).  So,  too,  where,  after  directing  his  debts  to 
be  paid  b}'  his  executrix  (his  wife),  the  testator  gave  her 
a  life  interest  in  his  estate,  with  a  power  of  mortgaging  it 
"  for  her  maintenance  and  comfort,"  followed  by  a  gift  over 
at  her  death,  the  intention  to  charge  the  real  estate  was  held 
not  to  be  so  clearly  manifested  as  to  enable  the  widow  to 
force  the  title  on  a  purchaser  (~) ;  but  Lord  llomilly  expressed 
an  opinion  that,  though  the  fee  was  not,  the  life  estate  of  the 
widow  was  charged. 

Where,  instead  of  a  mere  charge,  the  testator,  either  in  Executors  can 
express  terms  or  by  equivalent  expressions,  dii-ects  the  land 
to  be  sold  in  order  that  the  proceeds  of  sale  may  be  applied 
in  the  payment  of  debts  only,  or  debts  and  legacies,  or  may 
form  a  general  fund  with  the  moneys  arising  from  the  con- 
version of  the  personal  estate, -and  no  person  is  named  to 
carry  his  wishes  in  this  respect  into  effect,  and  the  land  itself 
is  not  devised  upon  trusts  for  payfiient  or  subject  to  a  charge 
of  debts,  the  executors  seem  to  be  the  proper  parties  to  sell 
and  give  receipts  for  the  purchase-money ;  and  they  can  make 
a  good  title  even  to  the  legal  estate  {a) . 

So,  where  there  was  a  mere  cliarge  of  debts, — either  by  ^vhcre  there 
express  words  of  charge,  or  by  virtue  of  a  general  dii'cction  dmrgo  of 

ilobts. 

(<)  Baihy^.B.,sHp.  123;  (1861)   3  D.  F.   &  J.    127;  30 

(m)  Keeling  y.  Uroini,  (1800)  5  Ves.  L.  J.  Ch.  311,  359. 
359;    jr<irn>i  v.  DavUs,  (1833)   2  M.  (a)  Bentham  v.  Wiltshire,  (1819)  4 

&  K.  49;    2  L.  J.  N.  S,  Ch.   203;  Mad.  44  :    Tylden  v.  mjde,  (1825)  2 

Wunse  V.  Jhslinfftoii,  (1S34)   3  M.  &  S.    &    S.    238 ;    Fades    v.    Peacock; 

K.  495;  3  L.  J.  N.  S.  Ch.  221.  (1813)  11  M.  &  W.  637;   12  L.J.  Ex. 

(j)  Lowlituj  V.    lliuhoii,   (18.'J3)    17  400;    Be  Sonkei/,  {\S»0)   W.  N.  79  ; 

Bcav.  218.  HOC  and  consider  Corner  v.  Vartwright, 

(;/)  Re  Head  and  JIacdonald,  (1890)  (1875)  L.  R.  7  II.  L    731  ;     U'e*t  of 

40  Ch.  D.  310;  59  L.J.  Ch.  004.  England  Bank   v.    .Viirrh,    (1883)   23 

(s)  Cook-  V.  D.iuson,  (1801)  29  Bcav.  Ch.  D.  138  ;  52  L.  J.  Ch.  650. 
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Chap.  XII.     that  the  Jfbts  .slmuld  l>o  paid,— ami,  suLject  tlieivto,  the  land 

!!l!iii: wjus  so  liniitr.l  bv  the  will  as  to  i.rochide  tho  possibility  or 

reasonable  pr(»bability  of  any  sale  being  effected,  except  by 
means  of  a  power  in  the  executors,  the  executors  took  au 
equitable  power  of  sali>  (A).  And,  thou^di  they  had  not 
the  legal  estate  (<•),  yet  the  person  in  whom  the  legal  estate 
was  vested,  whether  as  trustee,  devisee,  or  heir,  was  a  trustee 
thereof  for  the  executors,  and  a\  as  bound  in  that  capacity  to 
convey  the  legal  estate  to  any  purchaser  with  whom  the 
exccut<u-s  had  entered  into  a  contract  for  sale  :  and,  if  he 
refused  to  do  60,  the  legal  estate  might  by  means  of  the 
Trustee  Act  bo  vested  in  the  purchaser  {((). 

Mere  lapse  of  Nor  does  the  lapse  of  a  considerable  time  since  the  testa- 
St  \Tv ""'  tor's  death  affect  the  authority  of  executors  to  sell  under 
mithority  to     ^^^  ^^^^^,_^^  ^.j^j^.j^  .g  implied  from  a  charge  of  debts.      But 

generally  after  twenty  years,  a  period  which  is  sufficient  to 
bar  mortgage  and  all  other  specialty  debts,  the  debts  must 
be  presumed  to  have  been  satisfied  {<■).  Tlie  rule  does  not, 
however,  apply  in  the  case  of  leaseholds  on  the  ground  that 
the  executor's  duty  in  connection  with  the  testator's  personal 
estate  is  not  confined  to  payment  of  debts  (./") ;  but  where 
the  sale  was  made  after  eighteen  years  and  the  imrchaser 
had  notice  that  the  debts  of  the  testator  were  all  paid,  and 
no  other  reason  for  sale  was  suggested,  the  title  of  the  exe- 
cutrix, without  the  consent  of  the  beneficiary,  was  in  the 
special  circumstances  of  the  ease  not  forced  on  the  pur- 
chaser {[/) . 

Lnwof  In  the  case  of  wills  coming  into  operation  after  the  13th 

I'roperty 

(A)  J{ohi„»on  V.   Loicater,  (18.54)  6  J.  &  II.  303;  30  L.  J.  Cli.  US  ;    Re 

I).  M.  &  G.  275;    Storrtj  V.    V'ahh,  Wise,    (1S.5J)    6    De   (i.    &    S.    41.'). 

(18.54)  18  B<-av.  559,  568  ;  llamUtou  Under  the  L.  T.  Act,  1897,  the  legal 

V.  nurkma»trr,  (18G6)  3  Eq.  323;  36  estate  vests  in  tlie  executor  or  ad- 

L.  J.  Ch.  58;    Grcrtham  v.    CoUon,  ministrator  when  appointed ;  see  i»/. 

(1865)  34  Beav.  615.  p.  645. 

(r)  Hoe   V.    Ilughes,   flS.'d)   0   E.x.  (')  And  see  *«/>.  pp.  63  ^<  ^ry. 

223;     Re    Tunqurrny-Willaume    and  [f)  Re  Whistler,  [\%%7j  Zb  Ch.D. 

Landau,  (1882^  20  Ch.  D.  465,  477  ;  561  ;  56  L.  J.  Ch.  827;  Re  Veirell, 

61  L.  J.  Ch.  434.  1903,  1  Ch.  65 ;  72  L.  J.  Ch.  44. 

(rf)  Jlodkiinon  v.    Qnuin,   (18«(»)    1  (j)  Re  Veirell,  sup.                     ' 


MATTKKS  IIELATINT:  TO  COMI'LF.TION  OF  PrRCHASF..  637 

Aug.,  IHoO,  if  the  testator  shall  have  charged  his  real  estate,    Chap.  XII. 
or  any  specific  portion    thereof,   with  the   payment   of  his  — ' 


debts,  or  of  any  legacj',  or  other  specific  sum  of  money,  and  Act,  1859, 
sh;dl  not  have  devised  the  hereditaments  charged  as  aforesaid  ^'  ^^' 
in  such  terms  as  that  his  wliole  estate  and  interest  therein 
shall  become  vested  in  any  trustee,  the  executors  (if  any) 
have,  by  s.  IG  of  the  Law  of  Propert}-  Amendment  Act, 
1859  (/O,  a  power,  notwithstanding  any  trusts  actually 
declared  by  the  testator,  to  raise  such  debts,  legacy,  or  sum 
of  money  by  a  sale  and  al)Solute  disposition,  or  mortgage  of 
the  said  hereditaments  or  any  part  thereof;  and  tlie  .same 
power  devolves  to  and  becomes  vested  in  the  persons  (if  any) 
in  whom  the  executorship  for  the  time  being  is  vested  (/) ; 
but  any  such  sale  or  mortgage  only  operates  on  the  estate 
and  interest,  whether  legal  or  equitable,  of  the  testator,  and 
does  not  render  it  unnecessary  to  get  in  any  outstanding  sub- 
sisting legal  estate. 

Where,  however,  the  testator  charged  his  real  estate  with  Devisees  in 
the  payment  of  debts,  either  expressly  or  by  legal  implica-  ^hen/^  ' 
tion,  and  then  devised  his  real  estate  to  trustees  upon  trusts 
which  did  not  include,  or  even,  it  may  be,  negatived  the  pay- 
ment of  debts  by  them,  there  was  much  doubt,  in  cases  of 
■wills  coming  into  operation  before  the  13th  Aug.,  18-39, 
when  the  Law  of  Property  Amendment  Act,  1859,  came  into 
force,  whether  they  or  the  executors  were  the  proper  j^ersons 
to  sell.  There  was  no  doubt  that  they  and  the  executors 
could  together  make  a  good  title :  but  whether  either  could 
do  so  without  the  others'  concurrence  was  so  doubtful  that  it 
was  never  attempted;  and  consequently  the  question  was 
never  definitely  decided.  In  all  the  reported  cases  the 
trustees  have  in  fact  sold,  either  in  the  dual  ca]»acity  of 
trustees  and  executors,  or  with  the  concm-renco  of  the  exe- 
cutors.    At  the  same  time  there  are  dicta  wliit-h  seem  to 


(A)  lie  TJlUcii,  (1 886)  54  L.  T.  COO  ;       the  ease  of  an  administrator :  Jie  Clay 
Re  Siuikvy,  (1889)  AV.  N.  7l).  «'"/  TetU;,,  (1880)   16  Ch.  D.  3 ;  50 

L.  J.  Cli.  64.     See  now  aa  to  effect 
(i)  The  Keotion  does  not  extend  to       of  L.  T.  Act.  lSi>7,  Chap.  XXIT. 
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Law  (if 
Pniporty 
Amondmont 
Act.  s5.  U,  15, 


Chap.  XII.    imply  that  the  couturreuee  of  the  executors  was  unnoces- 

1—1 —  sary  (/).     Ami  tliis  wouM  on  principle  appear  to  be  the  true 

view,  since  by  a  devise  to  tlif  trustees  of  the  real  estate, 
charged  with  debts,  the  duty  of  finding  money  to  pay  them 
is  thrown  upon  the  trustees ;  and  that  being  so  the  purchaser 
ought  not  to  have  any  other  obligation  cast  upon  him  than 
that  of  taking  care  that  he  is  paying  his  purchase-money  to 
the  person  whom  the  testator  has  selected  to  pay  his  debts  (/). 

The  question,  however,  is  now  of  little  practical  importance, 
since  in  the  case  of  wills  coming  into  operation  after  the  13th 
Aug.,  1809,  and  before  1898  {m),  the  Law  of  Tropcrty 
Amendment  Act,  1809,  s.  14  {>i),  provides  that  where  the 
testator  creates  such  a  charge  as  above  described,  and  devises 
the  estate  so  charged  to  trustees  for  the  whole  of  his  interest 
and  estate  therein  (o),  and  makes  no  express  pro-sision  for  the 
raising  of  the  debts,  legacies,  or  sum  of  money,  the  devisees 
in  trust,  notwithstanding  any  trusts  actually  declared  by  the 
testator,  may  raise  the  same  by  sale  or  mortgage.  And  by 
8.  10  this  power  is  extended  to  any  person  taking  the  devised 
estate  by  survivorship,  descent  or  devise,  and  to  any  person 
appointed,  either  under  the  will,  or  by  the  Coiu't,  to  succeed 
to  the  trusteeship. 

But  the  point  of  greatest  difficulty  and  importance  arose 
in  cases  of  wills  coming  into  operation  before  the  13th  Aug., 
ject  to  charge,  1809,  when  there  was  a  charge  of  debts,  and  a  devise  of  the 

can  8cll.  ° 

land  to  A.  in  fee  beneficially  : — A.  not  being  the  executor  (7;). 
In  such  cases  it  had  been  the  practice  to  accept  titles  from 
the  devisee  alone,  without  requiring  evidence  of  the  debts 
having  been  paid,  or  causing  the  executors  to  concur  in  the 
convevance.     Later  decisions,  however  (7),  tended  to  raise  a 


Whether 
beneficial 
devinec,  sub- 


(A)  Jlodkimon  v.  Qiiimi,  (1860)  1 
J.  &H.  303;  30  L.  J.  Ch.  118. 

(0  £jrp.  Turner,  (1744)  9  Mod.  418; 
J)o€  V.  Uuffhf*,  (1851)  C  Ex.  223,  231 ; 
and  see  Colyer  v.  Finch,  (1850)  5  H. 
L.  C.  905,  922  ;  26  L.  J.  Ch.  05  ; 
Lcwin,  10th  ed.  pp.  627—529. 

(m)  See  provisions  of  the  L.  T.  Act, 


1897,  i»/.  Chap.  XXII. 

(w)  Sec  notes  to  the  section  in 
Carson,  R.  P.  Stats,  p.  411  el  scq. 

(o)  Sec  lie  Adams  and  Perry,  1899, 
1  Ch.  554  ;  68  L,  J.  Ch.  259,  -where 
the  trustees  had  not  the  wliolc  estate. 

[p)  See  on  article,  2  Jur.  N.  jS.  08. 

[q)  Robinson  v.  Loicntcr,  (1853)  17 
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very  serious  question  as  to  wliether  this  practice  had  not  been    Ch^.^XIl. 

erroneous,  and  as  to  whether  the  sale  should  not  have  been  

by  the  executors,  or,  at  any  rate,  with  their  concurrence; 
even  the  eflBcacy  of  such  concurrence  was  doubted  by  many 
practitioners,  upon  the  ground  that  the  power  of  the  executors 
to  sell,  if  it  existed,  was  a  collateral  power,  and  was  incapable 
of  being  released  (r).  On  the  other  hand,  it  was  decided  at 
Law  (-s),  that  as  against  the  heir— and  his  case  seemed  un- 
distinguishable  from  that  of  a  devisee— the  executors  had  no 
power  of  sale. 

In  the  cases  to  which   we  have   refeiTed  the  beneficial  Remarks  on 

the  cases. 

devisee   was   either   himself  the   executor,  or  the   executor 
concurred  in  the  sale  :  but  in  one  case  (/)  where  there  was  a 
direction  to  pay  debts,  followed  by  a  devise  to  A.,  one  of  two 
executors,  subject  to  the  payment  of  debts  and  legacies,  it 
was  held  that  A.,  selling  as  beneficial  owner,  could  make  a 
good  title  without  the  concurrence  of  his  co-executor:   the 
contention  was  that  a  purchaser  could  only  take  a  title  from 
both   executors  selling  under  the  implied  power;   but  the 
Court  of  Appeal,  without  laying  any  stress  on  the  cii'cum- 
stances  of  A.  being  himself  an  executor,  held,  on  the  autho- 
rity of  Cohjcv  V.  Finch  {i(),  that  the  doctrine  of  an  implied 
power  of  sale  in  the  executors  had  no  application  to  a  case 
where  the  estate  was  devised  to  another  charged  with  debts ; 
and  that,  in  such  a  case,  the  money  must  be  raised  through 
the  instrumentality  of  a  sale  by  the  devisee ;  who  is  the  per- 
son, and  the  only  person,  that  can  make  a  legal  title.     This 
decision  was  afhi'med  by  the  House  of  Lords  on  the  ground 

Beav.  592  ;  (1854)  o  D.  M.  &  G.  272  ;  cormng  into  operation  either  before 

TTriffkyv.  St/I:cs,  (18.)G)  21  Beav.  337  ;  or  after   the  commcnccmcut  of   the 

25  L.  J.  Ch.  458;  Goslin;/  v.  Carter,  Conv.  Act,  1SS2,  such  a  power  may 

(1845)  1  CoU.  at  p.   650;    14  L.  J.  now  be  released ;  8.  6. 
Ch.  218;  llodkinson  v.  Quinn,  (1860)  («)  Doc   v.    Uughes,   (1851)  6  Ex. 

IJ.  &  H.  309;   30  L.  J.  Ch.   118;  223. 

Cook  V.  DdicsoH,  (1861)  29  Beav.  123;  {()  Coner  v.   Carticrii/hi,   (1873)  8 

30  L.  J.  Ch.  311 ;  Grcetham  t.  CoUon,  Ch.  971. 

(1865)  34  Beav.  015.  («)  (1856)  5  H.  L.  C.  at  p.  922; 

(r)  But  this  doubt  can  no  longer  see  also  Re  RtMetk,  (ISOl^i  63  L.  J. 

exist,    because,    as    to    insti-uments  Ch.  596. 
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Chap.  XII.  tluit  the  ileviseo  was  liiiuself  oiio  of  the  executors  ;  and  Lord 
"^  "  '  Cairns  carefully  abstained  from  expressing  an  opinion  as  to 
■what  the  result  would  be  in  the  case  of  a  stranger,  that  is  to 
say,  a  person  who  was  not  an  executor,  being  devisee  of  estates 
charged  with  the  payment  of  debts  (.r).  The  same  reasoning 
which  is  apjtlicable  to  the  case  of  a  JidHclary,  seems  to  apply 
with  still  stronger  force  to  the  case  of  a  hcnrficial  devisee ;  for 
where  no  express  trust  intervenes,  a  power  of  sale  may  more 
readily  be  implied.  If  such  a  power  is  to  be  im[)lied  from  a 
mere  charge  of  debts,  the  person  who  takes  the  estate  so 
charged  seems  to  be  the  proper  person  to  exercise  it ;  and  this, 
whether  the  estate  comes  to  him  subject  only  to  the  general 
charge,  or  is  expressly  devised  subject  to  the  charge  of  debts. 
But  where  lands  are  devised  in  fee  beneficially  to  one  of  two 
executors  charged  with  a  particular  legacy  given  in  trust  to 
the  executors,  the  devisee  alone  cannot  make  a  good  title  to 
a  purcliaser  (//).  Executors,  as  such,  before  the  Land  Trans- 
fer Act,  181)7,  had  nothing  to  do  with  the  administration  of 
the  proceeds  of  real  estate  ;  a  direction  that  debts  are  to  be 
paid  by  fhem  is,  as  we  have  seen,  insufficient  to  create  a 
•charge  upon  the  realty,  unless  they  are  also  de\4sees  of  the 
estate.  "WHiy  should  a  general  charge,  where  they  are  not 
devisees,  and  are  not  named  as  the  persons  who  are  to  pay  the 
debts,  give  them  by  implication  a  pow-er  which  is  denied  them 
•when  they  are  so  named  ?  In  one  case  (::),  it  was  assumed  as 
clearly  established,  that  where  there  is  a  charge  of  debts,  and 
no  distinct  provision  as  to  the  person  by  whom  the  sale  is  to 
be  made,  then  the  executors  take  an  imi)lied  power  to  sell, 
though  the  persons  beneficially  interested  are  capable  of  con- 
curring ;  but  the  general  tendenc}-  of  the  later  authorities  {a) 
seems  to  wan-ant  the  former  understanding  of  the  profession, 

(j-)  Cor»er  v.  Carlwright,  (187o)  L.       3  M.  &  K.  G24  ;    Eland  v.  E.,  (1839) 

R.  7  H.  L.  731 ;  45  L.  J.  Ch.  C05.  4  M.  &  Cr.  at  p.  428  ;  8  L.  J.  N.  S. 

,\   77    Tf}hr1-   nR04^fiTT    T   Ch         Ch.  289;  7ia//v.  /farm,  (1839)4M. 
fy)  lie  Jtrbb^d,  (1894)  63  L.  J.  Ch.       ^  ^^   ^^  ;    8  L.  J.  N.  S.  Ch. 

114:    Strouffhill  V.  Anatei/,  (1852)   1 

(c)  Ilodkimon  V.  QultiK,  (18G0)  1  J.       j^   -^   ^  q^   q.^-  .   22  L.  J.  Ch.  130 ; 

&  H.  at  p.  309  ;  30  L.  J.  Ch.  118.  ^,^^^^„  ^.   j,^^.,.^^  (igg-j  .,5  j^  j,  ^h. 

{ft)  See  Johfisoii  V.  KrmieU,  n8.3.->)       1!>S  :  Re  Jonen.  (1889)  34  Sol.  .T.  11. 
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viz.,  that  the  owner  of  tlie  estate,  wlicther  he  hold  it  honefi-    CTap- ^^l- 

,    .  1         Scot.  o. 

ciallj  or  in  trust,  is  tlie  only  person  whose  duty  it  is  to  proceed  — 

to  a  sale,  and  to  apply  the  fund  under  the  power  given  to 
raise  the  charge  {h). 

The  case  of  Corser  v.  CartHriyht,  as  decided  by  the  Court  of 
Appeal,  almost  justified  this  conclusion  ;  still,  having  regard 
to  the  dicta  of  Lord  Cairns,  when  that  case  was  before  the 
House  of  Lords  (r),  the  question  whether  a  beneficial  devisee, 
not  being   himself   an  executor,  of  an  estate  subject  t(j   a 
general  charge  of  debts,  but  not  expressly  charged  therewith, 
or  the  executor  selling  under  an  implied  power  of  sale,  is  the 
proper  person   to   sell    and  make   a   good  title,  cannot   be 
regarded  as  finally  settled ;  and  in  cases  governed  by  the  law 
prior  to  the  Law  of  Property  Amendment  Act,  1809  {d),  it 
will  still  be  a  wise  I'recaution  for  a  purchaser  from  the  densee 
to  satisfy  himself  that  all  the  debts  have  been  paid,  or  to 
require  the  executors  to  authorise  the  proposed  payment  of 
the  purchase-money  to  the  vendor ;  and  whatever  doubts  may 
formerly  have  been  entertained  as  to  the  efficacy  of  such  a 
plan,  it  is  now  perfectly  clear  that  the  executors  may  release 
their  power,  if  they  have  any,  and  can  make  a  good  title  by 
theii'  concurrence  {i),  and  bind  all  parties  claiming  in  respect 
of  a  right  to  have  the  moneys  raised  out  of  the  land,  whieh, 
if  so  raised,  would  have  to  pass  thi'ough   their  hands  for 
administration  purposes.      The  point,  in  fact,  seems  to  have 
'  been,  in  effect,  decided  by  a   case  (./'),  whieh,   though  not 
altogether  satisfactory  nor  universally  approved  of,  is  yet  of 
great  importance  on  the  present  question,  as  it  was  decided 
by  the  same  judge  whose  decisions  in  Robinson  v.  Loirafcr, 

(b)    See    Eidxforth    v.    Armdcad,  68  ;    Corscr  v.   C<utiaight,    (1S73)   8 

(1856)  2  K.  &  J.  333  ;    25  L.  J.  Ch.  Ch.  971. 

237  ;  Re  Fubbfck,  (1891)  63  L.  J.  Ch.  (r)  (1875)  L.  K.  7  H.  L.  737. 

596;  andscc  Lcwin,  10th  cd.pp.  531  (</)  Ss.  14— 18. 

—533,  whero  the  conclusion  is  come  (f)  Conv.  Act,  1S8.\  s.  6. 

to  that  the  executors  have  an  equit-  (/)  Stornj    v.    WaUh,    (1854)    IS 

able  power  of  sale,  and  that  conse-  Beav.  559  ;  and  sec  Hope  v.  Liddfll, 

qucntly  the  beneficial  devisee  in  fee  (1855)  21   Beav.  163;    25  L.  J.  Ch. 

holds  the  legal   estate  in  trust  for  90  ;  Jfoicardv.  Chaffers,  (1863)  2  Dr. 

them;    and  an  article,  1  Jur.  N.  S.  &  S.  236;  32  L.  J.  Ch.  686. 

p.       VOL.  I.  "^  "^ 
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Chap.  XI r.    and    Wrijhif  v.    Si/hes,   liavo    given    riso    to    the   existing 
^•'••'       aiflic-ultv. 


I^w  of 
Property 
Ami-ndmcnt 
Act.  1859, 
«.  18. 


This  difiicult  case  is  not  definitely  pr()vidcd  for  l)y  the  Law 
of  Property  Amendment  Aet,  ISO'),  unless  the  last  clause 
of  8.  18  can  be  held  to  bo  declaratory  of  the  Law.  That 
section  declares  that  the  provisions  of  ss.  14,  15  and  16 
"  shall  not  extend  to  a  devise  to  any  person  or  persons  in  fee 
or  in  tail  or  for  tlio  testator's  whole  estate  and  interest 
charged  with  debts  or  legacies,  nor  shall  they  affect  the  power 
of  any  such  devisee  or  devisees  to  sell  or  mortgage  r/.?  he  or 
they  mmj  Inj  hue  now  do.''  In  order  to  give  these  words  a 
meaning  consistent  with  that  of  s.  14,  the  devise  referred  to 
must  mean  a  hcneficial  devise.  But  to  hold  that  the  words, 
"  as  he  or  they  may  by  law  now  do,"  are  intended  to  declare 
that  such  a  beneficial  devisee  has  a  power  of  sale,  is  to  give  a 
definite  meaning  to  very  vague  words,  which  would  almost 
seem  to  have  been  purposely  left  vague  on  account  of  the 
uncertain  condition  of  the  law.  The  meaning  of  s.  18  was 
stated  by  Kay,  J.  (i/),  to  be  tliat  "where  a  testator  has 
devised  his  whole  estate  and  interest  directly  to  A.,  or  to  A. 
and  B.,  or  any  number  of  persons,  as  tenants  in  common,  or 
as  joint  tenants,  in  fee  or  in  tail,  so  that  the  devisees  could 
themselves  mortcjoge  the  projurfi/,  the  executors  are  not  to  have 
the  power."  This  dictum  was  not,  however,  necessary  for  the 
decision  of  the  case,  the  devise  being  to  A.  and  B.  for  life, 
with  remainders  over;  and  the  question  for  decision  was 
whether  the  executors  could  mortgage.  Obviously  the  dictum 
assumes  the  very  point  which  is  doubtful :  viz.,  that  the 
beneficial  devisees  could  themselves  mortgage  the  property 
without  the  concurrence  of  the  executors. 

Effect  of  the        Sect.    oG    (2)    of    the   S.    L.    Act,    1882,   provides    that 

mIct  imdCT  a    "  i»  ^as®  ^^  conflict  between  the  provisions  of  a  settlement 

charge  of         (which  includos  a  will  by  which  land  stands  for  the  time 

being  limited  to  or  in  trust  for  any  persons   by   way   ot 


(ff)  He    Wihon,   (1886)    34   W.   R.    -.l 
L.  J.  Ch.  59G. 


2:    and   cf.    Be   Bd.hcck,    (1894)  63 
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succession  (Z/)),  and  the  provisions  of  tlie  Act  relative  to  any    <^^'g«P-^J^3"- 

matter  in  respect  ^vhereo£  the  tenant  for  life  exercises  any 

power  under  the  Act,  the  provisions  of  tlio  Act  sliall  prevail ; 
and  accordingly,  notw-itlistanding  anything  in  the  settlement, 
the  consent  of  the  tenant  for  life  shall  be  necessary  to  the 
exercise  by  the  trustees  of  the  settlement  or  other  persons  of 
any  power  conferred  by  the  settlement,  exerciseable  for  any 
purpose  provided  for  in  the  Act."     Serious  doubts  have  been 
suggested  as  to  whether  this  provision  renders  the  consent  of 
the^tenant  for  life  necessary  to  a  sale  for  the  purpose  of 
paying  debts  under  a  charge ;  for,  it  may  bo  contended,  on 
the  one  hand,  that  the  power  of  sale  implied  by  a  charge 
of  debts  is  not  a  power  confen-ed  by,  but  is  paramount  to,  the 
settlement ;    and  on  the  other  hand,  that   one  purpose  for 
which  the  tenant  for  life  may  exercise  the  powers  of  the  Act 
is  that  of  paying   off   incumbrances  on  the  inheritance  (/). 
The   former   contention  it  is   conceived  must   prevail,  and 
therefore  that  the   consent  of  the  tenant   for  life   is  unne- 
cessary (/>;) . 

The  statutory  power  possessed  by  creditors,  upon  taking  ^^^^g^^utej 
proper  proceedings  for  that  purpose,  of  obtaining  payment  of  estate  tsseta 

^  ■■•.  t      •      ^  ^       i.   i     /7\  '      for  payment 

their  debts  out  of  the  descended  or  devised  real  estate  (/)  in  donot"amount 
the  hands  of  the  heir  or  devisee  (m),  does  not,  in  the  absence  ^^-^^I'S'' 

(h)  S   2  (1).  devised;  and  a  residuary  devise  -was 
(0  S.  21  (2).  treated  as  specific.     And  s.  24  of  the 
*       (A)  See  note  to  the  section  in  Wolst.  Wills  Act  has  not  altered  the  rule 
B   kC;  and  scenario/ Lonsdah-  y.  that    a    residuary   devise    must    be 
Loul/,cr'  1900,  2  Ch.  C87  ;  G9  L.  J.  treated  as  specific,  sec  Williams  on 
Ch.  C86;  Re  Osbonic  and  Bright,  1902,  Exors.  9th  ed.  p.  loGo  ;  and  further  as 
1  Ch.  337  ;  71  L.  J.  Ch.  285.  to  marshalling,  ih.  p.  15S8,  note  («i) ; 
(/)  Before  the  Wills  Act    it   was  and  where  the  real  estate  is  charged 
well  settled  that  general  pecuniary  with  debts,  see  lie  Stokts,  (1892]  G7 
legatees  had  a  right  of  mar.h.Uing  L.  T.  223 :  Re  S,U,  1895,  2  Ch.  203  ; 
as  against  descended  real  estate,  so  G4  L.  J.  Ch^  491 :  Re  Robots,  1902, 
that,  if  the  personal    estate  proved  2  Ch.  834  ;  72  L.  J.  Ch.  38. 
insufficient  for  the  payment  of  debts  (»<)    Tl.o    Debts    Recovery    Acts, 
and  legacies,  the  legatees  were  en-  1830,  1839,  and  1848:  Admiiiistra- 
titled  to  come  upon   the  descended  tion  of  Estates  Act,  1833;  and  gene- 
real  estate  to  the  extent  that  the  per-  raUy  soo  these  Acts  and  ca.<es  thcre- 
Bonal  estate  had  born  exhausted  by  on   cited  in    Carson,    R.    T.    Stats, 
the  creditors.   But  there  was  no  such  Chap.  XXII.,  and  consider  now  L.  T. 
right  as  against  real  estat<«  specifically  Act,  1 897,  i"/.  pp.  1 24 .1  ft  »fq. 

T  T  2 
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Chap.  XII. 
Sw't.  3. 


Right  of 
creditor  as 
a^in.<<t 
Mjui  table 
niortjragees 
of  heir. 


of  an  express  charge  of  debts,  bar  the  widow's  right  to  dower 
or  froebencli  [n) ;  and  the  statutory  right  may  be  defeated  by 
a  prior  ulieiiation  for  valuable  consideration;  and  in  tlio 
liands  of  the  alienee  the  land  is  discharged,  though  the  heir 
or  de\'isee  remains  personally  liable  to  the  extent  of  the  value 
of  land  alienated  (o).  Thus  where  a  person,  seised  in  trust 
for  himself  and  another  as  tenants  in  common  in  fee,  retained 
all  the  rents,  it  was  held  that  the  tmstee's  beneficial  interest 
in  the  property  was  not  chargeable  for  the  debt  in  favour  of 
his  co-tenant,  as  against  a  purchaser  without  notice  from  the 
trustee  {p).  And  therefore,  since  the  land  itself  is  free,  the 
existence  of  debts  does  not  relieve  a  purchaser  from  the 
devisee  fi'om  the  necessity  of  seeing  to  the  payment  of 
legacies,  &c.  (q) :  while,  on  the  other  hand,  a  purchaser, 
either  from  the  heir  or  devisee,  is  not  bound  to  see  to  the 
paj-ment  of  either  sjiecialty  or  simple  contract  debts  (/•) :  but 
he  may,  at  the  suit  of  creditors,  bo  restrained  by  injimction 
from  parting  with  the  money  (s). 

The  right  of  the  creditor  will  not  prevail  against  parties 
claiming  under  the  heir  or  devisee  as  equitable  mortgagees  by 
deposit  {f) ;  and  their  case  seems  to  be  undistinguishable  from 
that  of  a  purchaser,  who  has  paid  part  of  his  pui'chase-money, 
but  has  not  taken  a  conveyance. 


(w)  Spyer  v.  Hi/alt,  (1856)  20  Beav. 
621  ;  Jone^  v.  J.,  (1858)  4  K.  &  J. 
361  ;  and  cf.  Jioulatid  v.  Cut/iberison, 
(1869)  8  Eq.  466.  But  see  Lacet/  v. 
Bill,  (1S75)  19  Eq.  346  ;  44  L.  J.  Ch. 
21.5  ;  Jie  Thowaa,  (1886)  34  Ch.  D. 
166  ;  66  L.  J.  Ch.  9. 

(o)  Eichardsvn  V.  Jlorton,  (1843)  7 
Beav.  112;  Spachnan  v.  Timbrell, 
(1837)  8  Si.  253  ;  rimm  v.  In$aU, 
(1848)  1  Mac.  &  G.  449;  KiiiderUi/v. 
Jerria,  (1856)  22  Beav.  1  ;  cf.  Jryiies 
V.  Rrdmtjton,  (1858)  10  Ir.  Ch.  R. 
206;  He  Mount,  1809,  1  Ch.  831,  834; 
68  L.  J.  Ch.  390 ;  and  sec  Re  llvdgchj, 
(1886)  34  Ch.  D.  379  ;  66  L.  J.  Ch. 
360,  where  the  liability  was  held  to 
extend  to  the  inttrefet  of  the  devisee, 


though  settled  by  her  on  her  mar- 
riage. 

(/>)  Bridsh  Mutual  Imrttmeiit  Co. 
v.  Smart,  (1875)  10  Ch.  667;  44  L.J. 
Ch.  095. 

[q)  Horn  V.  II.,  (1825)  2  S.  k  S. 
448;  Ball  v.  HurriK,  (1839)  4  M.  & 
C.  204,  208;  8  L.  J.  N.  S.  Ch.  114  ; 
Re  Rebbcck,  (1894)  63  L.  J.  Ch.  596, 
698. 

(»•)  Sug.  14th  ed.  661 ;  Iliggins  v. 
Shaic,  (1842)  2  D.  &  War.  356. 

{»)  Green  v.  Lotces,  (1791)  3  Br. 
C.  C.  217. 

(/)  British  Mutual  Immtnient  Co.  v. 
Smart,  (1875)  10  Ch.  567;  44  L.J. 
Ch.  695  ;  disapproving  Carto)  v. 
Sanders.  (1854)  2  Dr.  248. 
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Under  the  L.  T.  Act,  1897,  in  the  case  of  a  person  dying    Chap.  XII. 

after  1897,  all  his  real  estate  except  copyhold  land  or  cus-  '—^ — 

ternary  freehold  vests  in  his  personal  representatives  (//),  and  Act,  I807. 
is  to  Le  administered  as  if  it  were  personalty,  though  not  so 
as  to  alter  the  order  in  which  real  and  personal  assets  are 
applicaLle  {x).  The  personal  representatives  may,  in  the 
absence  of  express  provision  to  the  contrary,  imder  the  pro- 
visions of  s.  4,  appropriate  realty  in  satisfaction  of  a  legacy 
or  share  in  residue, 

(4.)  A/jioiuit  jxft/ab/c  in  respect  of  purc/tase-uwnei/ ; — /toic         ^^tion  4. 
ascertained,  increased,  or  diminished. 

When  the  contract  leaves  the  price  to  he  fixed  by  arbitra-  Purchase- 
tion,  the  arbitrators  (//)   must  strictly  pursue  the  terms  of  mined  by 
their  authority  (;:)  :  if  directed  to  choose  an  umpire,  they  arbitration, 
must  do  so  by  an  exercise  of  discretion,  and  not  by  lot  {a)  ; 
or  chance  {h)  :  nor  can  they,  nor  can  the  umpire  previously 
agree  to  adopt,  though  they  may  be  assisted  by  and  act 
upon,   the   opinion   of    a   third   person  (<•).     Misconduct   in 
making  the  valuation  ^vill  invalidate  the  award  {d) ;  as,  e.g.y 
if  trustees  appoint  one  of  their-own  number,  who  happens  to  be 
a  surveyor,  to  act  as  siu-veyor  for  the  purposes  of  the  L,  C.  C. 
Act  {()  ;  but  either  party  to  the  'conti-act  may  bind  himself  by 
acquiescence,  in  a  voidable  award  ( /") :  and  mere  in*egularity 
in  the  proceedings,  e.g.,  the  election  by  lot  of  an  umpire,  may 


(m)  S.  1. 

(x)  S.  2  ,3). 

(y)  The  appoiutment  of  au  arbi- 
trator must  be  communicated  to  the 
other  party  within  the  time  limited 
for  making  the  appointment  ;  Tew 
T,  Harris,  (1S47)  11  Q.  B.  7  ;  17 
L.J.  Q.  B.  1. 

(c)  See  Emery  y.  TTase,  (ISOl)  5 
Ves.  8-lG  ;  Mihirs  v.  Gery,  (1807)  14 
Ves.  400,  40G  ;  Gotirlay  v.  Duke  of 
Somerset,  (1815)  19  Ves.  at  p.  432. 

(a)  lie  Ilodson  and  Drewry,  (1839) 
7  Dowl.  569  ;  Backhouse  v.  Taylor, 
(1851)  2  Tract,  R.  75;  20  L.  J, 
Q.  B.  233  ;    and  sco  Russell,  Arb. 


8th  cd.  1G4  ciseq. 

{h)  See  Re  Greenwood  and  Titler- 
iiigton,  (1839)  9  A,  k  E.  699. 

(r)  Emery  r.  Wate,  (1801)  5  Ves. 
848  ;  Eopcraft  v,  Hickman,  (1824)  2 
S.  i  S.  130;  Anderson  v,  JTallacc, 
(1835)  3  C.  &  F.  26, 

((/)  lie  Hawhy,  (1848)  2  Do  G,  & 
S.  33, 

(c)  Ftters  y.  Lewes,  ,$e.  S.  Co., 
(1881)  18  Ch,  D.  429;  50  L.  J.  Ch. 
172,  839. 

(/)  Bliindcll  y.  lirettargh,  (1810) 
17  Ves.  232,  241  ;  Re  Elliot,  (1848) 
2  Do  G.  &  S.  1 7  ;  Ex  p.  Harrisoti, 
(1849)  13  Jur.  351. 


0i6 


MATTLH.S  KKLATINCI  TO  CUMPLin  i«  »N  ul'  I'LKCIIAM'. 


Chap.  XII. 
Siot.  4. 


be  waivoil  l)v  the  parties  or  theli'  ngeuts  authorised  to  act  in 
tlio  matter  of  tlio  reft-rence  (y) :  nnd  -where  tlio  parties  have 
left  the  price  to  ho  detcrmiiieil  hetweon  tlicm  hy  a  sole 
valuer,  the  Coiu-t,  in  the  absence  of  frau<l  or  mistake,  will 
enforce  the  contract,  notwithstanding  that  the  price  fixed  is 
exorbitant  (//).  Where,  liowever,  tlie  arbitrator  lias,  upon 
his  own  showing,  made  a  mistake,  eitlier  as  to  the  subject- 
matter  of  the  reference,  or  as  to  the  legal  principle  on  the 
basis  of  which  the  award  was  to  bo  made,  the  award  may 
either  l)e  set  aside,  or  refoiTcd  back  to  him  (/)  ;  and  in  all 
cases  of  reference  to  arbitration  the  Court  has  a  discretion 
under  s.  10  of  the  Arbitration  Act,  1889,  to  remit  the 
award  (/.)  ;  and  his  own  evidence  is  admissible  in  explanation 
of  the  award  (/)  ;  but  he  cannot  be  asked  A\hat  passed  in  his 
own  mind  when  exercising  his  discretionary  power  in  the 
matters  submitted  to  him  (w)-  Where  the  award  or  valua- 
tion is  made  by  two  arbitrators,  it  should  be  signed  by  them 
both  at  the  same  time  and  place  (^0- 


(y)  Baekhotue  v.  Taylor,  (1851)  2 
Pract.  R.  70 ;  20  L.  J.  Q.  B.  233  ; 
and  see  $vp.  p.  242. 

{h)  Collier  V.  Mai^oii,  (1858)  25 
Bear.  200 ;  and  see  Fuller  v.  FciiicicI;, 
(1846)  3  C.  B.  705 ;  16  L.  J.  C.  P. 
79  ;  Hodgkimon  v.  Feruie,  (1857)  27 
L.  J.  C.  P.  66.  As  to  invalidating 
an  award  on  the  ground  that  the 
arbitrator  has  not  used  his  own 
judgment,  see  Eadx  v.  Williams, 
(1854)  4  D.  M.  &  G.  674.  An  agree- 
ment between  the  parties  that  the 
award  shall  not  be  impeached  on  the 
ground  of  fraud  is  not,  in  the  absence 
of  fraud  of  cither  party,  void  as 
against  public  policy ;  Tulli-^  y.Jacson, 
1892,  3  Ch.  441  ;  CI  L.  J.  Ch.  655. 

(i)  Re  Dare  Valley  Ji.  Co.,  (18G9)  4 
Ch.  554  ;  and  see  Russell,  Arb. 
8th  ed.  197—201. 

(A)  Jie  Kcighley  Maxstal,  1893,  1 
Q.  B.  405;  62  L.  J.  Q.  B.  105, 
where  material  evidence  was  subse- 
quently discovered  ;  Re  Montgomery, 
Jo»c»  ^  L.  Co.,  (1898)  78  L.  T.  4C6 ; 


and  see  Re  Stringer  and  Riley,  1901, 
1  K.  B.  105;  70  L.  J.  K.  B.  19. 

(/)  Re  Dare  Valley  R.  Co.,  sup. 

[m)  Duke  of  Buecleuch  \.  Melrop. 
Board,  (1872)  L.  R.  5  H.  L.  418;  41 
L.  J.  Ex.  137  ;  see  opinions  of 
judges,  p.  244  et  seq. ;  (/ Ronrke  v. 
Commrs.  for  Rlys.,  (1890)  15  A.  C. 
371 ;  59  L.  J.  P.  C.  72  ;  and  see 
Falkitighamv.  J'iclorian  Rlijs.  Commr., 
1900,  A.  C.  452 ;  69  L.  J.  P.  C.  89. 
And  sec,  as  to  the  exercise  by  the 
Court  of  its  discretionary  power  to 
revoke  an  arbitrator's  power,  Rus- 
sell, Arb.  8th  ed.  p.  108  et  srq. ; 
Bdcher  v.  Rocdean  Co.,  (1901)  85 
L.  T. 4G8. 

(»)  Wade  V.  Dowling,  (1854)  4  E. 
ic  B.  44  ;  23  L.  J.  Q.  B.  302  ;  and 
sec  Fadi  V.  Williams,  (1854)  4  D.  M. 
k  G.  674,  684,  688.  Where  arbi- 
trators arc  appointed  by  both  parties 
under  s.  25  of  the  L.  C.  G.  Act, 
there  is  a  "submission  to  arbitration 
by  consent"  within  the  mcaniny  of 
8.  5  of  the  Common  Law  Procedure 
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Sect.  9  of  the  L.  C.  C.  Act,  1845,  provides  that,  in  the  ease  Chap.  XII. 
of  a  party  under  disability  or  incapacity,  the  purchase  or  -^ — — — 
compensation  money  payable  to  him  shall  not,  except  where  Act. 
the  same  shall  have  been  determined  by  the  verdict  of  a  jury 
or  by  arbitration,  or  by  tlie  valuation  of  a  survoj'or  appointed 
by  two  justices  under  the  Act,  be  le.ss  than  shall  be  deter- 
mined by  two  able  practical  surveyors,  one  nominated  by  the 
promoters,  and  the  other  by  the  party  under  disability,  or 
incapacity ;  with  pro^'ision  for  the  appointment  of  a  third 
surveyor,  in  case  the  two  originally  named  fail  to  agree. 
The  requirements  of  this  section  must  be  strictly  complied 
with ;  hence,  where  a  railway  company  agreed  with  a  charity 
corporation  for  the  pui'chase  of  part  of  their  lands,  but  there 
was  no  regular  nomination  of  surveyors,  nor  any  cei-tifioate 
from  them  as  to  the  adequacy  of  the  price,  it  was  held  that 
there  was  no  complete  contract  capable  of  being  enforced  in 
Equity  (o).  S.  9  applies  to  compensation  for  injuriously 
affecting  lands  not  token,  as  well  as  to  compensation  for  land 
actually  taken  {])). 

The  following  are,  stated  concisely,  the  provisions  of  the  Provisions  as 
Act  for  fixing  the  value  of  lands  by  means  of  arbitration.  °  ^^  itration. 
Where  the  two  parties  cannot  agree  upon  a  single  arbitrator, 
each  is  to  appoint  one  ;  and  if  either  party  fail  to  make  an 
appointment  for  fom-teen  days  after  being  called  upon  by  the 
other  to  do  so,  the  arbitrator  who  has  been  appointed  may 
proceed,  and  his  award  will  be  binding  {q) .  Pro%'ision  is  also 
made  for  the  case  of  an  arbitrator  d3'ing  during  the  proceed- 

Act,   1854  ;    IJx  p.  Harper,  (1875)  20  Hospital,  (1866)  1  Ch.  268  ;  Bridgtnd 

Eq.  39  ;  44  L.  J.  Ch.  407  ;    Itc  Dure  Gas  Co.  v.  Hunraicn,  (1885)  31  Ch.  D. 

VaUtij  R.  Co.,  sup. ;  lihodcs  \.  Aire  219;    55   L.   J.   Ch.   fl  ;    and    see 

dak     Drainage    Commrs.,    (1876)     1  Fcteis  \.  Lewes,  S;c.  R.  Co.,  {\^S\)  \& 

C.  P.  D.  402  ;    45  L.  J.  C.  P.  861  ;  Ch.  D.  429  ;   50  L.  J.  Ch.  172,  839 ; 

and  consequently  they  may  state  a  La»gham  v.  G.  X.  R.  Co.,  (1847;   16 

spceial  case  for  the  opinion  of  tho  L.  J.  Ch.  437,  440. 
High  Court.     And  from  tlic  High 

Court  an  appeal  will  lie  on  such  a  (^)  Stone  y.  Magor  of  Yeovil,  {IS16) 

special  ease  ;   BiM  r  v.  X.  Staf.  R.  2  C.  P.  D.  99  ;    40  L.  J.  C.  P.  137  ; 

Co.,  (1878)  4  Q.  B.  D.  412;  48  L.  J.  ^^^  ^^  *'^"*  ^"^*^  as  to  tho  meaning 

Q   Tj   o^g  of  "  such  lands." 

(o)    Wgeomle  R.   Co.  r.  Donnington  {q)  S.  -■>. 


(H8  Xl.vr  1  r.Ks  RIXATIXO  to  COMrLKTIuN  OF  PURCIIASK. 

Ch*p.  XII.    in<::s  (/•).     Whore  each  party  has  appointed  an  arbitrator,  the 

^^-^ nrlitrators  must  boforo  proceeding  appoint  an  umpire  (-s) ;  and 

if  they  cannot  agree  upon,  or  shall  for  seven  days  after 
request  of  either  party  to  the  arbitration  neglect  to  appoint, 
an  umpire,  the  Bnai-d  of  Trade  may  on  application  of  either 
p;ii-ty  appoint  one  (/).  If  after  the  appointment  of  more 
than  one  arbitrator,  either  of  those  appointed  shall  refuse,  or 
for  seven  days  neglect,  to  act,  the  other  arbitrator  may  pro- 
ceed cu-  parte ;  and  his  award  will  bo  binding  {k). 

How  umpire  In  cases  of  arbitration  imder  the  L.  C.  C.  Act,  1845,  the 
Lppointcd.  umpire  (r)  may  under  s.  31  bo  appointed  by  the  arbi- 
trators (y),  after  the  expiration  of  tho  time  within  which 
they  are  themselves  competent  to  make  an  award  {z) :  if  they 
cannot  agree  upon  an  umpire,  and  the  time  allowed  to  the 
Board  of  Trade  {(i)  for  appointing  one  has  expired,  the  land- 
owner is  entitled  to  an  assessment  by  juiy,  and  may  enforce 
his  right  by  mandamus  {b).  But  where  two  arbitrators  have 
been  appointed,  and  one  refuses  to  appoint  an  umpire,  or  to 
act,  tho  other  may  proceed  ex  parte  to  make  an  aAvard,  with- 
out a  previous  application  to  tho  Board  of  Trade  (c).  The 
umpire,  if  appointed,  may  make  his  award  at  any  time  within 
tliree  months  after  the  duty  devolves  upon  him  {d)  :  it  need 

(r)  Ss.  26,  29.  189G,  1   Q.  B.  619;    65  L.  J.  Q.  B. 

(«)  S.  27.  511,  as  to  impartiality  of  an  umpire. 

(/)  S.  28.  As  to  time  for  application  to  set  aside 

(,,)  S.  30.  awanl,  secR.  S.  C.  1883,  Ord.  LXIV. 

(x)  The  umpire's  declaration  under  r.  14,  in  Ann.  Pr.    As  to  appointment 
8.  33  need  not  be  taken,  &c.  before  a  of  a  surveyor  under  s.  85,  see  Rail- 
justice  of  the  particular  locality  in  ^ray  Companies  Act,  1867,  b.  36. 
which  the  lands  are  situate;  R'  Danrx  (.-)  R,   Brad^haic,  (1848)   12  Q.  B. 
and  S.  Staff.  R.  Co.,  (1851)  2  Pract.  562;  17  L.  J.  Q.  B.  362. 
R.  699.  (rt)  See  ss.  23,  28. 

(y)  Sec  as  to  the  appointment  by  [b)  Re  South  Yorkthitr,  i;e.  R.  Co., 

one  party  of  an  arbitrator  to  act  for  (1849)  18  L.  J.  Q.  B.  333. 

both  parties,  Bradhij  v.  Z.  «t  X.  Jf.  {<■]     Shepherd     v.     Xoricich     Corp.^ 

R.  Co.,  (1851)  5  Ex.  769  ;    20  L.  J.  (1885)  30  Ch.  D.  553  ;    54  L.  J.  Ch. 

Ex.  3.     An  arbitrator  ought  not  to  1050  ;  ied  quttre. 

be  in  the  personal    interest   of   the  {dj  Re  Bradshaic,  tup. ;  Slerratt  v. 

party  appointing  him ;  see  Re  Elliot,  X.   Staff.  R.  Co.,  (1848;  2  Ph.  476; 

(1848)  2  De  G.  &  S.  17  ;    Re  Clout,  17  L.  J.  Ch.  161.    Tlie  three  months 

(1882)  46  L.  T.  141  ;   ci.  Re  Uaigh,  within  which  the  umpire  most  mhke 
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Chap.  XI  r. 
Sect.  4. 


not  assess  different  sums  ior  the  price  of  land  and  f<»r 
damage  by  severance  (c) ;  but  it  must  not  determine  the  one 
point,  and  leave  the  other  undecided  (./) :  nor  can  it  be  set 
aside  on  the  ground  of  its  being  contrary  to  evidence  {g) : 
though  this  relief  has  been  afforded  chiefly  on  the  ground  of 
an  omission  to  allow  one  of  the  parties  an  opportunity  of 
producing  further  evidence  (//).  The  company  are  bound  at 
their  own  expense  to  take  up  the  award,  and  furnish  a  copy 
to  the  landowner  (/).  Where,  land  having  been  takon  under 
6.  68,  the  landowner  gives  notice  of  his  claim,  exceeding  00/., 
and  of  his  desire  to  have  compensation  assessed  by  a  jury,  he 
is  not  entitled  to  a  notice  from  the  company  of  their  intention 
to  issue  a  warrant  to  summon  a  jury  (/). 

On  a  sale  the  amount  of  the  purchase-money  originally  Incrca.«o  or 
fixed  or  subsequently  ascertained  to  be  pn'nui  facie  payable  pu™chal^'''^  ° 
in  respect  of  the  pui'chase-money  may  in  the  several  ways  ™'^'^^T- 
hereinafter  noticed  be  increased  or  diminished. 


his  award  date  from  his  actual 
appointment,  and  not  from  the 
expiration  of  the  awarding  power  of 
the  arbitrators ;  He  PuUen  and  Liver-  - 
pool  Corp.,  (1882)  51  L.  J.  Q.  B.  28.5. 
(«)  He  Bradshaw,  sup.  So  in  cases 
where  the  amount  is  assessed  by  a 
jury;  see  Corrigal  v.  L.  ^-  Blaeku-aJl 
a.  Co.,  (1843)  5  Man.  k  G.  219  ;  12 
L.  J.  C.  P.  209 ;  lie  Loudon  and 
Greeuuieh  R.  Co.,  (1835)  2  A.  &  E. 
678  ;  4  L.  J.  N.  S.  K.  B.  103  ; 
Cobb  V.  Mid  Wales  Ji.  Co.,  (1866) 
L.  R.  1  Q.  B.  342  ;  see  ss.  49,  G3. 
As  to  an  omission  to  specify  the 
interests  of  the  claimants  in  the  land, 
lie  N.  Staff.  R.  Co.,  (1848)  2  Ex.  23.J. 
And  see,  as  to  other  cases  of  doubtful 
or  bad  awards  under  the  Act,  iiV 
Wilts  4-  Somerset  R.  Co.,  (1849)  3  Ex. 
728 ;  Limhay  v.  Lireet  London  ^-  I'urls- 
niouth  R.  Co.,  (1850)  1  Pract.  R.  529  ; 
BradUy  v.  L.  4-  X.  W.  R.  Co.,  (1851) 
5  Ex.  769;  20  L.  J.  Ex.  3;  Re 
^\  Staff.  R.  Co.,  (1848)  6  R.  C.  25 ; 
and  see  Re  Dare  Valley  R.  Co.,  (1869) 
4  Ch.  554  (where  the  arbitrator  ad- 


mitted his  mistake),  and  cases  there 
cited;  and  see  Jepson  on  L.  C.  Acts, 
2nded.  pp.  160,  161. 

(/)  Wakefeld  v.  Llanelli/  R.  Co., 
(1865)  3  D.  J.  &  S.  11  ;  and  as  to 
the  finality  of  an  award  where  one  of 
the  points  referred  is  not  specifically 
disposed  of,  see  Jexcell  v.  Christie, 
(1867)  L.  R.  2  C.  P.  296;  36  L.  J. 
C.  P.  168. 

ig)  Re  Bradshaw,  (1848)  12  Q.  B. 
562;  17  L.  J.  Q.  B.  362. 

(A)  Re  Uatchy,  (1848)  2  De  G.  & 
S.  33,  48. 

(i)  Raihtoney.  York  R.  Co.,  (1850) 
15  Q.  B.  404  :  19  L.  J.  Q.  B.  464  ; 
Barnard  v.  Wa-incritjht,  (1850)  19 
L.  J.  Q.  B.  423  ;  L.  >$  A'.  W.  R.  to. 
V.  ll'alker,  1900,  A.  C.  109;  63  L.J. 
Q.  B.  367.  As  to  the  costs  of  the 
arbitration,  ss.  34,  67  ;  and  Jepsou 
on  L.  C.  Acts,  2ud  ed.  pp.  130—133; 
Laiceli'es  v.  Suransea  School  Bd.,  (1900) 
69  L.  J.  Q.  B.  64. 

(/.)  R.  V,  South  Dcron  R.  Co., 
(1851)  15  Q.  B.  1043;  20  L.  J.  Q.  B. 
145. 
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a.ap.  XII.        Tho  most  ordinary  mode  of  iiicrcnso  is  by  the  nccriml  of 

^'""■'l"*:—  interest  :  as  respects  whith,  it  \vill  be  convenient  to  consider, 

I:      HM-iby    ^^^^^  ^j^^^^  ^^^.^^  whore  there  is  no  speeial  ngreement  as  to 

'•  '^  ""    interest ;  in  such  cases,  interest,  when  payable,  is  payable  at 

Law  at  such  rate,  not  exceeding  5/.  per  rent.,  as  may  be 

allowed  by  the  jm-y  (/) ;   and  in  Equity  now  as  a  general 

rule  at  the  rate  of  \i  per  cent,  per  ainium  {m)  ;  but  as  unpaid 

purchase-money  is  a  debt   it  seems  tho  rate   may  still  be 

4/.  per  cent. 

r,iyabie  fn.m       If,  tlicu,  a  time  is  fixed  for  completion  of  the  contract,  and 

Jirpll'tr.nl'if  there  is  delay  attributable  to  the  purchaser,  ho  must  from 

dehiv  n>u  ^^^^  ^jj^^p  interest  upon  his  purchase-money,  though  it 

witii  j>ur-  '■    "■  *■  1  1  /   \ 

chua<.r.  ]ias  been  lying   idle    and  appropriated  to  the  purchase  («), 

and  tliough  he  has  not  had  possession  of  the  estate,  which  (as 
in  the  case  of  a  house  bought  for  a  residence)  has  therefore 
been  unproductive;  but  ho  will  bo  entitled  to  any  actual 
profits  arising  from  it  (c). 

From  what  If,  on  the  other  hand,  (a  time  being  fixed  for  completion,) 

ifXlay'rtls  there  is  delay  attributable  to  the  vendor,  the  purchaser,  if 
with  vendor,  j^g  ^^^  \^qq^  -^  actual  possession,  or  in  receipt  of  the  rents 
and  profits,  of  the  estate,  must  pay  interest,  unless  and  until 
his  money  has  been  ai-propriated  to  the  purchase  and  lying 
idle,  and  notice  of  such  being  the  case  has  been  given  to  the 
vendor  {p)  ;  and,  in  one  case,  where,  after  notice  of  appropria- 

(OCivUProcedureAct,  1833,8. 28;  («)     Cahraft    v.     Roebuck,     tup.; 

Bc-e  Ubury  Laws  Eepeal  Act,  1854,  Enraght  v.  Fitzgerald,  (1842)   2  Ir. 

B.  3 ;    L.  C.  4-  2).  if.  Co.  v.  6'.  E.  Ji.  Eci.  R.  87  ;  Sug.  14th  ed.  628.     See 

Co.,  1892,  1  Ch.  120  ;    61   L.  J.  Ch.  Hgde  v.  Price,  (1837)  8  Si.  at  p.  593 ; 

294;  1893,  A.  C.  429  ;  63  L.  J.  Ch.  A.-G.  v.  Corp.  of  Ludlow,  (1849)   1 

93.    As  to  whether  compound  interest  H.  &  Tw.  218.    If  the  agreement  fix 

can  be  claimed,  see  ^l</"oorfv.  Taylor,  the  rate,  any  wub.scqucut  agreement 

(1840)  1  Man.  k  G.  279,  332 ;  Stratton  forrcduction  will  be  construed  strictly 

V.  Symon,  (1838)  2  Mo.  V.  C.  125;  against  the  purchaser;    Attuood  v. 

Silkitone  *  Haigh  M.   Co.   v.   Ed^g,  Taylor,  (1840)  1  Man.  k  G.279;  and 

1900,  1   Ch.  167  ;    69  L.  J.  Ch.  73  ;  see  Minchin  v,  Xance,  (1841)  4  Bcav. 

Re  Mxgheranmur,  (1901)  W.  N.  152.  332. 

(w)   See    cases    cited    in    Carson,  {o)  Sup.  p.  290. 

p.    208;    and   Re    WhiOford,    1903,  {p)   Powell  v.  Martyr,  {\»0Z)  8  Yes. 

1  Ch.  880.     The  rate  was  formerly  UG;    Roberts   v.   Maxney,    (1807)    13 

4  per  cent.  ;  sec  Sug.  14th  cd.  G13  ;  Ves.  .^)G1  ;  Jlowland  v.  Xorrit,  (17^4) 

Calcraft  v.  Roebuck,  (1790)  1  Ves.  221.  1  Cox,  59,  62  ;  Sug.  14th  ed.  628. 
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tion  given  to  the  vendor,  the  purcliase-money  liad,  through    Cliap.  Xll. 

his  default,  lain  idle,  the  vendor  was  disallowed  interest  on   ^^'  ^' 

the  purchase-money,  though  held  accountable  for  the  rents  (y) : 
but  it  appears  that,  (if  out  of  possession,)  he  will  be  charged 
with  interest  only  from  the  time  when  he  might  prudently 
have  taken  possession  :  i.e.,  when  a  good  title  was  shown  (r) 
and  verified  (s)  :  and  though  he  may,  if  he  please,  in  the 
interim,  pay  interest  and  take  the  rents  and  profits  from  the 
time  fixed  for  completion,  he  is  not  bound  to  do  so,  where  the 
interest  exceeds  the  rents  and  profits  (/•).  "Wliere  the  pui- 
chaser  pays  interest  on  the  purchase-money  from  the  date 
fixed  for  completion,  but  the  vendor  is  in  possession,  tlie 
latter  must  pay  a  fair  occupation  rent  (») .  The  vendor  may, 
like  a  mortgagee,  be  made  to  account  for  not  only  what  he 
actually  has,  but  for  wliat  he  might,  "\\ithout  wilful  default, 
have  received  (x)  ;  but  such  a  direction  is  not  of  course,  but 
must  be  founded  on  a  special  case  made  against  him  {//). 

And,  on  the  other  hand,  it  has  been  held  that  a  purchaser.  Whether  until 
if   out   of   possession,   is  not  justified   in  laying  aside  liis  pureimscnTa"' 
purchase-money,  and  rendering  it  wholly  or  in  part  unpro-  ^PP''f'P'"'«te 
ductive,  until  the  time  when  a  good  title  is  shown  by  the  ^J-""!  t-.xemp- 
vendor ;  and  that  if  he  do  so,  jt  will  be  at  his  own  risk  and  interest, 
loss  (z).     This  doctrine,   however,   seems   open   to   observa- 

(q)  Regent's    Canal    Co.    v.    li'aie,  28  L.  J.  Ch.  oCO. 

(1857)  23  Beav.  575  ;    2G  L.  J.  Ch.  („)  ^f,t_  jj.  Co.  v.  Lefries,  (1877) 

566  ;  and  see  Vukers  v.  Hand,  (1859)  o   q   b    jy    ^so,  387  ;    but  seo  inf. 

26  Beav.  630.  p.  (557. 

(r)  Forteblow     v.     Shirhi/,     (1806)  ,  \    j  ,     ,  r,  /,o,/.x    « 

,       „  ,,  (■*■)  Adand    v.  Cmnvig,     (181G)    2 

cited  2Sw.  223;  13  Ves.  81;  ^i«A«  xr   ,    no      u- 1  ,.,    \        /.o.m 

,      ,    ^  ,   ,       ,  „     >       „  Mad.  28      Tf  xhun  v.  Clapham,  (1819) 

V.  Lord  Rohrby,     1819    2  Sw.   222 ;  ,    t    x    w    -,-  r.  r^ ,      L 

Jo,.s  y.  Mudd,  [X^'ll)  4  Rus.  118  ;         ,  ^-^^^'l'    'T  l^^      "^ 

6  L.  J.  (0.  S.)  6h.  26  Uouek  v.  IIus-  ^""■^'"■''  ^'^'^^^  '  ^'^  ^-  ^  ^^  ^- 

/•i.«0M,  (1827)  4  Rus.  121  ;   CanWMSV.  (u)  Shertcin    v.   Sfialspear,    (1854) 

a/iarp,  (1855)  20  Beav.  56.  5  D.  M.  &  G.  517;    23  L.  J.  Ch. 

{n)  I'arr  y.  Lotrgrote,  (l8o7)  i  Dr.  ^"<    899;     but    sco    and    consider 

170.  rhiUipa    V.    Sihister,    (1872)    8    Ch. 

(/)  £idailc  T.  SUphaifon,  (1822)  1  1"3  ;  42  L.  J.  Ch.  225  ;  and  see  inf. 

S.  &  S.  123  ;  Jones  v.  Mudd,  (1827)  4  PP-  ^73  ct  teg. 

Eu3. 118,  123;  6L.  J.  (O.S.)Ch.  26;  (.-)  Le   Vi-^me  v.  De   V.,  (1850)   I 

RaloH  V.  Rogers,  (1S22)  6  Mad.  257  ;  Mac.  &  G.  336;    18  L.  J.  Ch.  159; 

CoHard  v.  Roe,  (1859)  4  D.  &  J.  525  ;  19  L.  J.  Ch.  52  ;  stated  inf.  p.  662. ' 
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Chap.  XII.    tiou  {(i) ;  and  is  opposed  by  a  later  decision  (/>),  in  wliicli  the 
rulo  as  above  ^;tated  was  treated  as  woll  settled. 


Stvt.  4. 


Intcrostt 
payable  by 
puri'liast-r  in 

|K>!»!«'HJ»il>Il 

notwithntaml 


And  the  cases  seem  to  show,  that  wlien  a  purchaser  is  in 
actual  possession  or  receipt  of  the  rents  and  profits,  he  must 
pay  interest  upon  his  pm-chase-money  (unless  lying  idle  with 
injrainbiK'uity  notice  of  the  fact  to  the  vendor)  from  the  time  fixed  for 
completion,  oven  though  the  vendor  delay  to  show  a  good 
title,  and  the  contract  does  not  in  terms  make  the  purchase- 
money  payable  until  a  good  title  is  shown.  Thus,  where 
parties  already  in  possession  agreed  to  purchase  land,  the 
purchase-money  to  be  paid  on  the  20th  March  next,  "  on  a 
good  and  valid  title  being  made  and  executed,"  and  a 
title  was  not  made  until  many  years  afterwards,  but  they 
continued  in  possession,  and  did  not  appropriate  the  purchase- 
money,  they  were  held  liable  to  pay  interest  from  the  above 
date  (c). 

Claim  not  And  ina?much  as,  until  a  title  is  shown,  there  is  no  right 

'Jut u"rV.';ix  to  either  principal  or  interest,  arrears  of  interest,  not  for  six 
yean*'  arrears,  ypju-g  only,  but  for  an  indefinite  period,  may  be  recovered 

when  a  title  is  sho^vn  :    the  case  in   the  interval  not  being 

witliin  the  Statutes  of  Limitation  {(I). 


Agrrccmont 
jriving^  pur- 
chaser rents 
and  interest. 


If  no  time 
fixed  for 
completion, 


And  a  special  agreement  purporting  to  give  the  purchaser 
both  the  rents  and  interest,  will  be  narrowly  scrutinized  by 
the  Court  (r"). 

If  no  time  is  fixed  for  completion  (/),  the  purchaser  pays 
interest  upon   his  purchase-money,  imless   lying   idle  with 


(a)  Sec  inf.  p.  663. 

(/»)  Di/xroi  V.  Jloniby,  (1851)  4 
DeG.  &S.  481. 

(r)  A.-G.  V.  ChriU  Church,  (1843) 
13  Si.  214;  12  L.  J.N.  S.  Ch.  28; 
rowell  V.  Martyr,  (1803)  8  Ves.  145  ; 
Fhdijcr  V.  Cocker,  (1806)  12  Ves.  25  ; 
Birch  V.  Joy,  (1852)  3  H.  L.  C.  565 ; 
Jiallard  v.  Shutt,  (1880)  15  Ch.  D. 
122;  49  L.  J.  Ch.  618. 

(rf)    T<J't    V.    Stephemon,    (1854)    5 


D.  M.  &  G.  735  ;  Jl  L.  .T.  Ch.  IJi). 

(t)  llinh  V.  y.-y,  (1S52)  3  H.  L.  C. 
565. 

(/  Where  the  sale  wa.%  made  by 
a  purchaser,  subject  to  "the  samo 
terms  as  to  title,  &c.,"  as  in  original 
contract,  the  time  for  completion 
originally  fixed  was  held  not  to  be 
incorporated  in  the  agreement ;  lie 
Krcble  and  fitilhccWD  Co.,  (1898J  78 
L.  T.  383. 
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notice  of  the  fact  to  the  vendor,  from  (it  is  conceived)  the  Cliap.  XII. 

.                   .  Sect  4 

date  of  the  contract,  if  the  purchaser  is  then  in  possession, 


&c.  {(j)  :  or,  if  he  is  not  then  in  possession,  from  the  time  payable  from 
of  his  taking  possession  (//) ;  or  from  the  time  at  which  lie  faki^j'or  title 
miglit  prudently  have  taken  possession  (/) , — supposing  it  to  sli^wn. 
have  been  offered  to  him  ; — i.e.^  the  time  -when  a  good  title 
was  shown. 

With  regard  to  purchases  hy  a  railway  company  under  its  Tliemleasto 
statutory  powers,  it  was  held  Ly  Lacou,  V.-C,  that  interest  purchaMs 
ran  'from  the  date  of  the  verdict  of  the  iury,  though  the  "°der^tatu- 

J      ./ '  o  tory  powers. 

company  did  not,  and  could  not,  then  take  possession  (/r). 
The  same  judge,  however,  in  a  case  where  the  company  took ' 
possession,  but  the  exact  amount  of  compensation  was  not 
satisfactorily  decided  till  long  afterwards,  had  previously  held 
that  interest  ran  from  the  date  not  of  the  verdict,  but  of 
taking  possession  (/).  The  true  principle  was,  it  appears, 
laid  down  by  Jessel,  M.  R. :  viz.,  that  the  ordinary  rule  as 
between  vendor  and  purchaser  applies  to  purchases  by  a 
railway  company,  and  that  therefore  interest  is  to  be  calcu- 
lated from  the  time  when  the  company  might  prudently  take 
possession  {m). 

And  a  vendor's  claim  to  interest  from  the  time  when  a  Ri^^>it  to  iu 
good  title  was  actually  shown,  may  be  enforced,  notwith-  cases,  how 

{3)  Exp.  Manuing,  (1727)  2  P.  W.  (1S81)  18  Cli.  D.  116;    50  L.  J.  Ch. 

410.  679;    Spenccr-Bdl  to   Z.    4-    5.    //'. 

(/i)  Fludycr  v.    Cocker,    (1806)    12  E.  Co.,  (18S6)   33  W.  R.  771;    and 

Ves.    25;    A.-G.   v.    Chrixt    Church,  Bee  Se  Shaw  ami  Jiirmiiit/ham  Corp., 

(1842)  13  Si.  214 ;  12  L.  J.  N.  S.  Ch.  (1884)  27  Ch.  D.  G14  ;  54  L.  J.  Ch. 

28.  51  ;    FUtcher  v.  Lanes.  .5-   Y.  li.  Co., 

(»)  lihiks  V.  Lord  llokchy,  (1818)  2  1902,  1  Ch.  901  ;    71  L.  J.  Ch.  690, 

Sw.  at  p.  226  ;    nud  see  I'urtnian  v.  a  case  under  the  analogous  provisions 

Mill,   (18;]9)    3   Jur.   356;    8    L.  J.  of  the  Arti/ans' Dwelhugs  Act,  1S7.'). 

N.  S.  Ch.  IGl  ;  Mdloiiri/  v.  Jl<nshaw,  Even  after  possest^ion  taken,  and  the 

(1891)  29  L.  R.  Ir.  363.  verdict  of  a  jury  as.ses.sing  the  value. 

(X)  lie  Fcclfshill  Loe.   Jid.,   (1880)  there  is  no  such  debt  due  from  the 

13  Ch.  D.  atp.  367  ;  49L.  J.Ch.  214  ;  railway  company,  as  to  be  attiich- 

and  seo  Jilount  v.  O't.  S.  ij*  If.  ]{.  Co.,  able  under  a  garnishee  order;  Ilvicell 

(1852)  2  Ir.  Ch.  R.  40.  v.  Mctr.  Jl.  Co.,  (1881)  19  Ch.  D.  508; 

(/)   Ilht/s   V.   Dare    I'ullry  Jl.    Co.,  61  L.  J.  Ch.  168  ;  and  see  i?r  .1/i7/oirf 

(1874)  19  Eq.  93.  Docks  Co.,  (1883)  23  Ch.  D.  292  ;  52 

(«/)  He  Pi'/ott  and  G.   ir.  n.  Co.,  L.  J.  Ch.  771. 
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Chap.  Xir.  standing  his  liaving  subsequently  and  unnecessarily  adduced 
'  ^  ■  _  further  evidence  upon  which  the  purchaser  accepted  the 
title  («)•  And  tho  non-production  of  material  evidence  will 
not  negative  tho  vendor's  claim  to  interest,  if  it  has  been 
occasioned  bv  the  purchasers  having;'  taken  and  insisted  on  an 
imtenable  objection  to  the  title,  and  has  not  in  itself  been  a 
point  in  dispute  (o). 


1 

ium-j>rudui'' 
tiun  of 
evidence. 


Piimiont 
eanuot  bo 
ovjuled  by 
frivin^'  up 
possession . 


And  a  purchaser  taking  possession  subsequently  to  the 
contract,  cannot,  by  giving  up  possession,  escape  his  liability 
even  to  subsequent  interest  (p). 


TV'aotinff  of  Upon  the  purchase  of  a  reversion,  the  mere  wasting  of 

rstato"on'^Mile   ^^^^  particular  estate  by  lapse  of  time  appears  to  be  (for  the 

*f  "^'"^.'k' t'tc     r^^^r^^^  ^^  ^^^®  above  rules)  equivalent  to  possession  by  the 

l>....si'.ssion.       pm-chaser  (q)  ;  and  where  an  estate  which  has  been  let  for  a 

long  term,  which  has  some  years  to  nm,  at  a  rent  originally 

representing  its  agricultural  value,  is  sold  as  building  land, 

subject  to  the  term,  the  purchase  may  be  considered  as  tho 

buying  of  a  reversion,  witliin  the  stringency  of  the  rvde  {r). 

In  an  unreported  case,  where  delay  had  occurred  in  making 
out  the  title  upon  a  sale  by  the  Court  of  an  estate  subject 
to  a  lease  for  a  life  at  a  low  rent,  it  was  contended  and 


(/()  LihhJicM  V.  Broun,  (1853)  23 
L.  J.  Ch.  176. 

(o)  Munto  V.  Taylor,  (1852)  3  M.  & 
G.  713 ;  21  L.  J.  Ch.  525. 

{]))  Sec  n.  (i),  sup. 

{q)  Exp.  Manning,  (1727)  2  P.  W. 
410;  Oivtn  v.  Davien,  (llil)  1  Vc3. 
sen.  80 ;  Child  v.  Lord  Abingdon, 
(1790)  1  Ves.  94;  Dari/  v.  Larbei; 
(1742)  2  Atk.  490;  Trrfimt  v.  Lord 
Clinton,  (182.S;  2  Si.  359  ;  Vcsey  r. 
Elirood,  (1842)  3  D.  &  "War.  at  p.  82; 
Sug.  14th  ed.  631  rt  »cq.;  ITiUchinson 
V.  rathciirt,  '1839)  J.  &  C.  200, -where 
tlicre  was  a  small  present  profit  arising 
from  the  property  ;  Champrrnou-nc  v. 
Brooke,  (1835)  3  C.  &  F.  4 ;  Brooke  v. 
Champernotrnf,  (1837)  4  C.  &  F.  589, 


where  the  vendor's  prima  facif  riglit 
to  interest  was  excluded  by  the  terms 
of  tlio  contract ;  Lewis  v.  2'urkcr, 
(1841)  5  Jur.  1105;    H'allis  v.  Sard, 

(1852)  5  De  G.  &  S.  429;  21  L.  J. 
Ch.  717;  Bailey  \.  Collett,  (1854)  18 
Beav.  179  ;  23  L.  J.  Ch.  230  ;  but 
see  also  Enraght  v.  Fitzgerald,  (1842) 
2  D.  &  War.  43,  where  interest 
Boems  to  have  been  allowed  only 
from  tho  time  when  a  good  title 
could  have  been  made  ;  Blount  v.  B., 
(1748)  3  Atk.  636 ;  Growsock  v.  Smith, 
(1797)  3  Anst.  877 ;   Tf'eddall  v.  Xixon, 

(1853)  17  Beav.  160;  22  L.  J.  Ch. 
939,  seems  to  have  been  decided  on 
the  special  wording  of  the  contract. 

(r)    Williams  v.    Glenton,   (1866)    1 
Ch.  200  ;  35  L.  J.  Ch.  284.  ' 
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acquiesced  in,  and  subsec[uently  aiTanged,  that  the  piir-  Chap.  xir. 
chaser,  paying  interest  duiing  the  delay,  should  Le  allowed  — '- — ^ — 
by  way  of  compensation  the  difference  between  such  interest 
and  the  sum  of  the  rents  received,  and  the  increase  in  value 
of  the  reversion  by  the  wearing  out  of  the  life,  such  increase 
being  ascertained  by  an  actuary  ;  so  that  he  was,  in  effect, 
charged  with,  in  lieu  of  interest,  merely  his  actual  receipts 
and  the  estimated  improvement  of  the  reversion ;  and  this 
seems  correct  («). 

Upon  a  purchase  by  a  mortgagee,  the  Court  after  the  Mortgagee, 
lapse   of  several  years  held  that,   in   the   absence   of  any  set  off  on 
express  agreement,  interest  upon  his  mortgage  debt  must  be  **  "^  ^'"^ 
set  off  against  the  interest  of  a  con-esponding  portion  of  the 
purchase-money,  from  the  time  of  his  taking  possession  {t). 

Where  timber  is  agreed  to  be  taken  at  a  valuation,  and  the  Interest  upon 
valuation  is  delayed  after  the  time  fixed  for  it,  or  if  no  time  timber,  from 
is  fixed  after  the  date  for  completion,  interest  upon  the  p^^'^^f"*® 
purchase-money  is  payable  only  from  the  date  of  the  actual 
valuation  {u)y  the  reason  for  the  rule  being,  that  its  augmented 
value  by  growth  is  included'  in  the  valuation,  and  is  an 
equivalent  to  interest :  nor  does  it  appear  that  in  the  case  of 
timber  which  has  arrived  at  maturity  interest  ought,  as  a 
general  rule,  to  be  paid  prior  to  the  valuation  ;  for  there  has 
been  no  increase  nor  any  advantage  to  the  purchaser;  the 
case  might,  however,  probably  bo  different  if  the  purchaser 
had  been  the  cause  of,  or  consenting  to,  the  delay  in  valua- 
tion :  or  if  the  chief  value  of  the  timber  consisting  in  its 
ornamental  character,  he  had  been  in  possession  of  the  estate. 
And,  on  the  other  hand,  it  does  not  seem  that  the  purchaser 
has  any  tluini  against  the  vendor  where  the  delay  has  been 
caused  by  the  vendor,  even  though  the  timber  is  decaying : 
for  the  decreased  value  is  covered  by  the  valuation  ;  but  in 
the  case  of  perishing  ornamental  timber  it  might  conceivably 

[a)  .1/bni.t  V.  Wood,  15th  Nov.  ISoO,       M.  k  G.  251. 
MS.  (")  Sec  Waldron  v.  Foretter,  (1807) 

(0   Wallis  V.  Bastard,  (1853)  4  D.       cited  Sug.  Hth  od.  631. 
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Chap.  XII.    be   othtrwiso.     If  no  time   ■were  oiiji'innllv  fixc"!   eltluT  for 

Sect   4  .  . 

~ —  valuation  or  fur  eunipletion,  tlio  time  for  valuation  mif,^]it,  it 

is  conoeivi'tl,  bo  fixed  by  notice  fi'om  either  party  requiring  it 
to  bo  made  immediately. 

Interest  upon       TIio  caso  of  fixtures,  agreed  to  be  taken  at  a  valuation, 

valuation  of  p      i  p  •  •      i  i 

fixtures.  seems  to  bo  the  converse  of  that  of  gi-owing  timber;  they 

rentm  ^         being  a  r/(/<'r/"o/Y^////y  property.    Where  they  are  of  largo  value, 
ri^wpectof;       the  purehaser,  if  let  into  possession  after  the  time  at  "which 
the  valuation  ought  to  be,  but  before  it  is  actually  made, 
should,  it  is  conceived,  i^ay  an  occupation  rent  for  the  inter- 
and  of  mediate  peiiod :  the  caso  seems  to  be  conversely  ^vithiu  the 

principle  of  Di/cr  v.  Uai'fjrare  (j*),  where  it  was  decided  that 
when,  upon  the  sale  of  leaseholds,  the  vendor  retains  posses- 
sion after  the  time  fixed  for  completion,  he  must  pay  an  occu- 
pation rent  to  the  piu'ehascr,  and  receive  interest  upon  the 
purchase-money. 

Componsation       AVlicre  through  the  vendor's  fault  there  was  a  delay  of  two 
worked  years  in  completing  the  purchase  of  a  mine,  and  during  the 

during  delay,  j^tg^ y^l  (he  vcudor  Continued  to  work  the  colliery,  specific  per- 
formance was  granted  at  the  suit  of  the  purchaser,  with  com- 
pensation for  the  coal  so  worked  (y). 

WlwTc  fricc         Where  the  price  is  payable  by  instalments,  and  nothing  is 
inhtalmenta.     so.id  as  to  posscssion,  it  would  appear  that  the  purchaser  is 

entitled  to  possession  only  from  the  time  of  paying  the  last 

instalment  (z). 

The  jronoml  The  rule  that  a  vendor  retaining  possession  after  the  time 
to  varifitl.TK^  fixed  for  completion  must  pay  an  occupation  rent  to  the 
purchaser  is  not  an  invariable  one.  Thus,  where  on  a  sale 
to  a  railway  company  the  delay  in  completion  was  solely 
attributable  to  the  purchasers,  and,  under  the  pressure  arising 
from   their   default,   the   vendor    continued   to   occupy   the 

(r)  (1805)  10  Ves.  .505;    and   see  171  ;    and  see  S.  C.  as  to  mode  of 

Chertham  v.  Sdirlciant,  (1849)  3  Dc  valuation. 

G.  &  S.  4G8.  (;)  Kcmieij   v.    Wtzham,    (1822)    6 

(y)  Brotcn  v.  Dihba,  (1878^  37  L.  T.  Mad.  355,  a  case  of  an  annuity.     / 
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premises  for  Lis  Lusiness,  ^vliicll  ho  cunied  on  for  his  o\\ii    Chap  XII. 

^  '  .  Sect.  4. 

benefit,  the  company  were  held  liiiLlo  to  pay  interest  upon 

the  purcliase-monoy  as  from  the  date  fixed  for  comple- 
tion, Avithout  being  entitled  to  an}'  allowance  for  occupation 
rent  (a).  And  where  a  vendor  of  a  farm,  the  tenancy  of 
which  expired  after  the  date  fixed  for  completion,  enteroJ, 
paid  the  outgoings,  and  fanned  the  land  himself,  and  the 
judgment  in  an  action  for  specific  performance  directed  the 
usual  account  to  be  taken  of  rents  and  profits,  it  was  held 
that  the  vendor  could  not  be  cliargod  thereunder  witli  an 
occupation  rent  {b) . 

So  where,  upon  a  sale  of  the  lease  of  a  public-house,  and  Vendors 
the   stock   in   trade,   the    pm-ehaser   wrongfully   refused   to  jiossesision  of 

,  ,    •       1  •         traJe  prcmisca 

perform  the  contract,  and  tlio  vend<jrs  retamed  possession  ^.^^  ^^t  hel^l 
and  carried  on  the  business,  the  puixhaser  was  compelled  to  Jl^Jj^J^*^;;;';^"' 
pay  interest  on  his  purchase-money,  and  also  all  sums  which 
tlie  vendors  had  laid  out  for  the  rent,  taxes,  and  other 
necessary  outgoings,  with  interest ;  and  \\as  not  allowed  to 
charge  the  vendors  with  an  occupation  rent(<).  It  may 
be  observed  of  this  case,  that  the  vendors  could  not  have 
discontinued  the  business  without  incurriug  the  risk  of  the 
property  being  seriously  depreciated  while  the  completion 
of  the  contract  yet  remained  uncertain  :  but  it  was,  never- 
theless, held  on  appeal,  that  they  carried  it  on  at  their  own 
risk,  (and,  it  is  presumed,  for  their  own  benefit,)  subject 
to  their  liability  to  account  to  tlio  purchaser  for  so  much 
of  the  stock  included  in  the  contract  as  they  had  actually 
disposed  of. 

Before  proceeding  to  examine  the  cases  in  which  appro-  Appropri;i- 

^  1  rr    •  ^''^^  ^^^  pur- 

priation  of  the  pureliase-money  has  been  held  to  be  suffieient  chaso-moiu  y : 
to  prevent   interest  from  running,  it  ought  to  be  remarked  j'j'Jrol.t.  "" 
that  the  principle  upon  which  these  cases  proceed  is  extremely 

(a)  ZfffffoU  V.  M.lr.  i?.  Co.,  (1870)  {!>)  See  B.iuiett  v.   Sfone,   1902,   1 

6  Ch.  716;   but  the  vendor  had  to  Ch.  226;   71  L.  J.  Ch.  60;    1903,  1 

pay  the  outgoings  during  his  occu-  Ch.  509  ;  72  L.  J.  Ch.  240. 

pancy  ;    and    sco    ^fel>■.   R.    Co.    v.  (r)  Dakin  v.  Cope,  (1827)  2  Eu'^.  ut 

Defrics,  (1877)  2  Q.  1^.  D.  1S9.  p.  170. 
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Chap.  XII.  unsatisfactory.  "Whether  there  ij»,  or  is  not,  an  express 
^^'^'  '*•  stipulation  for  payment  of  interest,  it  is  equally  difTicult  to 
Bco  why  any  dealing;  by  the  purchaser  with  tlio  purchase- 
money,  short  of  payment  to  the  vendor  under  the  contract, 
should  prevent  interest  being  payable.  It  must  surely  bo  in 
the  power  of  the  vendor  to  stand  upon  his  leg^al  rights  and 
say  "  noil  hrc  in  fadera  rcni,^  unless  in  attempting  to  avail 
himself  of  those  legal  rights  ho  is  in  substance  seeking  to 
take  advantage  of  his  own  wrong.  Tlic  authorities  (r/),  how- 
ever, appear  to  establi.sh  that  appropriation  may  in  certain 
cases  prevent  interest  from  running,  though  it  is  believed 
that  these  authorities  have  not  been  followed  in  unreported 
cases  by  eminent  Judges.  While  the  Law  and  practice 
remain  thus  unsettled,  it  seems  desirable  that  the  contract  or 
conditions  .should  expressly  provide  that  in  all  cases  of  delay 
in  completion  other  than  when  caused  from  the  wilful  default 
or  capricious  refusal  on  the  part  of  the  purchaser,  a  purchaser 
should  be  allowed  to  determine  his  liability  to  pay  interest  by 
appropriating  his  pm'chasc-money,  and  giving  notice  in 
writing  of  such  appropriation  to  the  vendor  or  his  solicitor  {e). 

What  a  Tlie  cases  do  not  define  satisfactorily  what  is  a  sufHciont 

npprop^tion   appropriation  of  money  by  the  purchaser  to  relieve  him  from 

of  purchase-     ^^     liability  to  interest.     In  Winter  \.  Blades  {f),i}vi  v^- 
money  to  ''  ^  ... 

relieve  pur-      chascr,  upon  entering  into  the  contract,  paid  into  his  general 

chaser  from  ,  .     -i        i       »  i  , i  l^  i 

interest.  account  at  his  banker  s  a  sum  less  than  the  purchase-money, 

but  which,  togotlicr  with  his  existing  balance,  exceeded  the 
purchase-money  :  and  until  completion  his  balance  was  never 
less  than  the  piurchase-money,  except  f«>r  a  period  of  three 


[d)  jniliams  V.  GUnlon,  (1865)  34 
Bcav.  528  ;  1  Ch.  200  ;  He  Mouclton 
and  Gilzean,  (1884)  27  Ch.  D.  55.5 ; 
64  L.  J.  Ch.  257  ;  Re  Golds  ami 
Norton,  (1885)  33  W.  R.  333,  which 
appear  to  overrule  Jlckert  v.  JIaxd, 
(1859)  26  Beav.  630  ;  but  sec  Re 
Riloj  io  Slreatfeld,  (1886)  34  Ch.  D. 
386;  56  L.  J.  Ch.  442,  where  the 
authorities  were  fully  discus-'cd,  and 
it  was  held  that  mere  appropriation 


by  the  purchaser,  with  notice  to  the 
vendor,  will  not  relieve  the  purchaser 
from  paying  interest. 

(r)  The  common  form  conditions 
of  the  Birmingham  and  other  pro- 
vincial law  societies  contain  Buch  a 
provision. 

(/)  (1826)  2  S.  &  S.  303  ;  and  sec 
Krrshaw  V,  A'.,  (1869)  9  Eq.  56, 
where  the  money  was  tran8fcrre4  to 
a  separate  account. 
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days;    and   the    Court    discliarged   liim    from   pavmeut    of    Chap.  XII. 

interest,  in   respect  of   the   difference  between  nis  average  

balance  for  the  period  between  tho  date  of  his  notice  to  the 
Tendor  and  completion,  and  his  average  balance  for  three 
years  immediately  preceding  the  contract :  thus  establishing 
(apparently)  two  principles ;  n'z.,  first,  tliat  appropriation 
of  a  part  of  the  pmvliase-money  couple<l  with  the  fart  of 
the  residue  being  immediately  appropriable,  relieves  the 
purchaser  from  payment  of  interest  pro  tanto ;  and  secondly, 
that  pajTnent  into  his  general  banking  account  is  an  appro- 
priation :  the  latter  (if  not  the  former)  of  which  seems  to  be 
disapproved  of  by  Lord  St.  Leonards  (//) ;  and  both  appear 
to  be  questionable. 

Lord   St.    Leonards   observes,  "  If  the   money   was  not  Actual  bouA 
actually   and   hond   Jide   appropriated  for   tlie   purchase,  or  •Jion^JI:^'iiSle! 
the   purchaser   derived  the  least   advantage  from  it,  or  in 
any  way  made  use  of  it,  the  Court  would  compel  him  to  pay 
interest."     If,  therefore,  the  purcliaser  pay  the  money  into  a  Parment  into 

...         ,    1        ,  ^      1    •      I'ftiik  at  call. 

bank  at  which  he  has  an  account,  it  is  at  least  prudent  to 
make  the  payment  to  a  sepai'ate  account.  In  many  of  the 
joint-stock  banks  interest,  at  a  rate  somewhat  lower  than 
the  ordinary  rate,  is  allowed  upon  sums  deposited  ;  and  it  is 
conceived,  that,  in  such  a  case,  if  the  money  were  payable 
at  call  or  upon  short  notice,  the  purchaser  upon  giving  the 
usual  notice  to  the  vendor  would  escape  liability  in  respect 
of  the  difference  of  interest. 

When  it  appears  that  some  considerable  time  must  elapse  Purchaser 
before  the  title  can  be  perfected,  and  the  purchaser  agrees  Seiay'l-uilTot 
to  take  possession  and  pay  interest,  he  cannot,  (unless  there  ilfjj™^^;'^ 
is   great   and  unexpected   delay,)    by   sub.sequently   appro-  purcha.so- 

°  ....  ,  .     raoiifv. 

priating  the  purchase-money  and  giving  notice,  escape  his 
liability  to  interest  (/<) ;  but  in  one  case  (0,  where,  subse- 

(«/)  Sag.   Uth  tJ.   G2S  ;    and  sec  (/i)  Diclinfotf  r.  Ilrmi,  Sag.  14ih 

Macdonnell  t.  Harding,  (1834)   7  Si.  p<J.  630,  n. 
178  ;  4  L.  J.  N.  S.  Cli.  in  ;  Krrshfirc 

V.  A'..  (1869)  9  Eq.  .IG.  (i)  Krrfhn"-  r.  K..  sup. 

IT  u  2 
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Chap.  XII.    quently  to  the  purdinser  being  let  into  possession,  a  difFRiilty 

^f^Ll: arose  [^  completing  the  title,  and  the  purchaser  jKiid,  U)  a 

separate  account  at  his  bankers,  a  sum,  as  he  thought, 
sutUtient,  but  which  was  not  quite  sufficient  to  answer  his 
purcha.se-money,  and  gave  notice  of  the  payment  to  the 
vendors,  who  merely  objected  to  the  form  of  the  notice ;  the 
appropriation  was  treated  as  valid  pro  (aitfo,  and  as  relieving 
the  purchaser  from  liability  to  interest.  In  the  case  just 
referred  to,  the  pui-chaser  seems  to  have  been  entitled  to  take 
possession  under  the  contract,  before  pajinent  of  the  pur- 
chase-money. 

Rule  where  In  Esdaik  V.  Sfcphoison  (/•),  Sir  John  Leach  laid  it  down 

prowTe^for"  that  where  there  is  an  express  stipulation  as  to  the  payment 
payment  of  ^^£  interest  bv  the  purchaser  it  applies  to  every  delay,  however 
occasioned  ;  unless,  of  course,  the  delay  is  owing  to  the  gross 
misconduct  or  wilful  delay  of  the  vendor ;  and  this  rule  is 
now  well  established.  In  two  subsequent  cases,  where  the 
agreement  was  to  pay  interest  during  delay  caused  "  by  any 
unforeseen  or  unavoidable  obstacles  "  (/),  or  "by  any  un- 
avoidable obstacle  "  (;«)>  it  was  held  that  the  stipulation  did 
not  apply  to  delays  in  making  out  the  title.  AMiere,  how- 
ever, the  agreement  was  to  pay  interest  during  delay  arising 
"  from  any  cause  whatever  except  the  wilful  {ii)  default  of  the 
vendor  "  (o),  or  simply  "  from  any  cause  whatever  "  (p),  (an 
expression  not  so  strong  against  the  purchaser  as  the  former 
one,  inasmuch  as  the  particular  exception  of  "  wilful  default " 
increased  the  stringency  of  the  first  part  of  the  sentence,)  it 
was  held,  that  interest  was  payable  during  delays  occasioned 

(it)  (1822;  1  S.  &  S.  122  ;  Joiift  v.  (*/)  As  to  what  is  wilful  default, 

Mudd,  {IS27)  4  Ru9.  118;    6  L.  J.  see  Klliotl  v.  Turner,  (1843)   13  Si. 

(O.  S.)  Ch.  26;  JIation\.  Sici/t,  (1841)  477  :  Fx  p.  Brddtfmw,  (1848)  16  Si. 

6  Jut.  645.  171;    17  L.  J.  Ch.  454  ;    Jie   Windtor 

,n    -.r      ,  rr    7-  /,to-^    A        "'•    ^-    ^'^r    (1850)    12  Beav.   622; 

(0  3for.ck  V.  JTusk^so,,,    (182.)    4  ^.,         (1352)  9  Ha.  at 

^""•,  'f '  ."v'c      t't  "T  '"       P-  639  ;  and  inf.  p.  664. 

conciled  with  oir  J.  Leach  s  previous  ,  ,   ,.        ,  r     jr  ;       it  /loi^ 

^      ,  (0)  Oxcnd<n  y.  Lord Fahwulh,  {lo3Z) 

decision  m  £*dadf  y.  Stephenson.  o         ,  .^v     1    cot 

Sug.  14th  ed.  637. 

(w)  Birch  T.  Podmore,  (1828)  Sug.  {p)  Greenwood  v.  Churchill,  (18,45) 

14th  ed.  635.  «  Boav.  413  :   ML.  J.  Ch.  143. 
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b^^  the  state  of  the  title  :  Liit,  in  the  latter  case,  the  order  was    C'.iap.  xil. 

Sci-t.  4. 

made  without  prejudice  to  any  application  hj  the  purchaser  — - — ~ — 


for  compensation  ;  and  a  different  decision  was  come  to,  when 

the  expression  was,  "if  from  any  cause  whatever  the  purchase-  "  r"r«l»a'^r 

,  '  makmt.' 

money  shall  not  bo  paid  on,  &c.,  the  purchaser  mahitig  (lefault  default." 

shall  pay  interest  "  (y)  ;  and,  of  course,  a  condition  containing 

the  words  "  any  cause  whatever,"  even  without  anything  to 

qualify  theii*  effect,  would  not  authorise  wilful  delay  on  the 

part  of  the  vendor  (/•).     In  a  later  case  where,  upon  a  sale  hv  "  rurchaser 

the  Court,  the  expression  *'  from  whatever  cause  the  delay  maki'^g'" 

may  have  arisen  "  was  used,  and  a  complete  abstract,  showincr  Pf3^^^"°*-" 

^  "   JJf  \  tttiie  V. 

a  good  title,  was  not  delivered,  though  repeatedly  applied  for,  !><:  V- 
until  eighteen  months  after  the  time  fixed  for  completion,  and 
the  purchaser  at  the  commencement  of  the  delay  paid  the 
purchase-mono}'  into  a  bank  at  a  low  rate  of  interest,  and 
gave  notice  thereof  to  the  vendors,  and  that  he  should  require 
compensation,  it  was  hold  on  appeal  by  Lord  Cottenham 
reversing  the  decision  of  Wigram,  Y.-C.  (.s),  either  that 
interest  did  not  begin  to  run  until  the  delivery  of  an  abstract 
showing  a  good  title ;  or  that,  if  the  condition  bound  the 
purchaser  to  pay  interim  interest,  he  was  entitled  to  compen- 
sation for  the  non-performance  \iy  the  vendor  of  his  part  of 
the  contract  {t) . 

But,  in  the  same  case,  it  ha-s-ing  been  decided  that  the  right 
to  interest  on  the  one  hand,  and  to  the  income  of  the  estate 
on  the  other,  was  not  to  commence  until  a  good  title  was 
abstracted,  the  purchaser,  when  he  applied  for  it,  was  refused 
compensation  in  respect  of  his  money  having  been  compara- 
tively unproductive  in  the  interim  (it  having,  as  before  stated, 


{,])    I)einn,iii  v.   Hi itdtnoti ,   (1817)  (*)  (1849,  lb  L.  J.  Ch.  159. 

1  De  G.  &  S.  689  ;   17  L.  J.  Ch.  8  ;  [t)  De  Visme  v.De  J'.,  (1849)  1  M. 

Jones  V.  Gardiner,  1902,  1  Ch.  191  ;  &  G.  336  ;  19  L.  J.  Ch.  52  ;  and  see 

71  L.  J.  Ch.  93;  and  see,  at  Law,  Jiobrrfnon  v.  SMlon,  (1850)  12  Boav. 

remj  V.  Smit/i,  (1842)  1  Car.  &  M.  303;    19  L.J.  Ch.  140.     In  .}forri.s 

554  ;  11  L.  J.  N.  S.  Ex.  269,  stated  v.    Tf'ood,  stated  tup.  p.  055,   Lord 

Slip.  p.  140.  Cranworth   stated   that  he    adopted 

(»•)  See  Paton  x.  liogers,   (1822)  6  the  latter  of  Lord  Cottenhaia's  two 

Mid.  2')G.  alternatives. 
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Chap.  XII.  been  paid  into  u  bunk  at  n  low  raU>  of  interest  upon  notice  to 
^'^•'''  the  vendors)  on  the  ground  tliat  tlio  vendors  Leing  in  default 
and  being  therefore  unable  to  exact  from  the  purchaser 
interest  until  a  good  title  was  sliown,  the  purchaser  on  his 
side  was  not  justified  in  setting  aside  his  purchase-money 
until  such  title  was  shown  (//). 

R.nuirkH ..II         This  dccisiou  was  generally  disapproved  of,  and  seems  to 
%  [>"'<•  V.      ^^  ^^^^^  t^^  criticism.     It  may  he  admitted  that  when  a  pur- 
chaser has  agreed  to  pay  interest  and  take  th<'  profits  from 
a  specified  day,  notwithstanding  delay  arising  from  any  cause 
whatever,  there  would  be  much  hardship  (at  least  in  eases 
^  where  personal  possession  of  the  property  is  essential  to  its 

due  enjoyment)  in  holding  this  agreement  to  extend  to  a  delay 
in  showing  such  a  title  as  would  justify  a  prudent  purchaser 
in  accepting  possession,  and  so  receiving  the  equivalent  for 
liis  interest.  But  if,  on  the  groimd  of  hardship,  the  strict 
words  of  the  agreement  (wbicb  are  sufficiently  large  in  terms, 
and  are  notoriously  intended  in  practice,  to  extend  to  delays 
in  making  out  the  title)  may  be  disregarded,  surely,  on  the 
like  principle,  the  purchaser  (who  may  possibly  have  called  in 
money  upon  the  faith  of  tlie  vendor's  agreement  to  complete 
on  a  certain  day)  ought  to  bo  allowed  to  appropriate  and  re- 
invest it  in  such  a  manner  as  that  it  may  produce  some 
income  and  yet  bo  ready  when  required,  and  to  throw  the 
loss  of  interest  on  the  vendor  (') . 

I^ter  Later  decisions  have  brought  the  doctrine  back  into  much 

decisions.  ^j^^  g^j^^^  ^^q^q  r^g  ^^^^  j^  which  it  was  before  De  Vismc  v. 
De  v.,  viz.,  that  where  there  is  neither  vexatious  conduct, 
dealing  in  bad  faith,  nor  gross  negligence  on  the  part  of  the 
vendor,  the  special  condition  containing  the  expression  "from 
any  cause  whatever,"  will  extend  to  delays  fairly  arising 
from  the  state  of  the  title  (y),  but  not  to  delay  arising  from  a 
slight  defect  of  title  of  which  the  vendor  was  unaware  and 

(m)  (1849)    1   M.  &   G.  336,  35J,  there  was  no  special  condition. 
353.  (y)  SeeSheruiny.  filhakujx'ar,  (1854) 

(j)  Seo  Dyson  v.  ITorultj,  (1851)  4  6  D.  M.  &  G.  517;  23  L.  J.  Ch.  177, 

De  G.   &  S.   481,  where,   however,  899,  ' 
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Lad  no  reasou  t<j  suspect,  the  dufect  Leing  discoverable  only    Chap.  XII. 

by   extraortlinaiy   vigilance  (c).     Where  a  vendor  died   on — — 

the  eve  of  completion,  having  devised  the  estate  to  an  infant, 
which  rendered  a  suit  necessary,  the  purchaser  was  held  liable 
to  pay  interest  from  the  time  originally  fixed  for  com- 
pletion ia) ;  60,  also,  whore,  after  the  contract,  a  suit  was 
found  to  be  necessary  in  order  to  clear  the  title  (b)  :  and 
where  there  was  a  contract  for  the  pm'chase  of  an  imdivided 
moiety  of  an  estate  subject  to  a  lease,  and,  in  consequence  of 
the  owner  of  the  other  moiety  claiming  the  entirety,  and 
refusing  to  produce  the  deeds,  the  vendor  was  compelled  to 
file  a  bill  for  partition  against  him,  but  died  pending  the 
suit,  having  devised  his  estate  to  infants,  and  there  was  a 
delay  of  eleven  years  before  a  title  was  made,  it  was  held  by 
Lord  Eomilly  that  the  pui'chaser  was  not  under  the  cu-cum- 
stances  compellable  to  complete ;  but  that  if  he  elected  to  do 
BO,  he  must  pay  interest  from  the  time  fixed  for  com- 
pletion (f) .  In  this  case  the  delay  was  not  whollj'  caused  by 
the  difficulties  of  the  title,  but  was  partly  attributable  to  the 
vendor.  There  had,  however,  been  no  appropriation  of  the 
purchase-money ;  and  the  purchaser,  who  was  not  prejudiced 
by  the  delay,  had  neither  threatened  to  rescind  the  contract 
nor  taken  active  measures  to  enforce  completion.  On  appeal 
this  decision  was  affmued;  and  Turner,  L.  J.,  appears  to 
have  considered  that  there  was  no  obligation  on  a  vendor  to 
enter  into  litigation  with  an  adverse  claimant  in  order  to 
perfect  his  title  {d) ;  but  this  observation  can  only  apply  to 
cases  where  the  vendor,  at  the  time  of  entering  into  the 
contract,  is  not  aware  of  any  adverse  claim  which  may  pro- 
bably give  rise  to  litigation,  for  the  Court  will  prevent  a 
vendor  from  taking  advantage  of  his  own  ■v\Tong  (r). 

(z)  lie    Woods  and   Lewis,    1898,    1  (b)    Lord     rahitftston     v.     Turner, 

Ch.  436  ;  1808,  2  Ch.  211  ;  67  L.  J.  (1864)  33  Beav.  52i;  33  L.  J.  Ch.  457. 

Ch.  475.  ((■)    JTilliams  v.    Glmton,   (1866)    1 

{»)  Bannerman  v.   C/wr/c,  (1856)  3  Ch.  200  ;  ci.  He  Mm/or  of  Londuit  and 

Dr.  632  ;   26  L.  J.  Ch.  77  ;    and  see  Tubl$,  1894,  2  Ch.  624  :  63  L.  J.  Ch. 

Teuart  v.  LawsoH,  (1856)  3  S.  &  G.  680. 

307;    Vickersv.  Hand,  {lSb9)26Bea,y.  (rf)  5.  C,  at  p.  208. 

630.  [e]  Rt  Woods  and  Lncis,  1898,  2  Ch. 
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Chap.  XII. 
Stct.  4. 

Meaning  of 
•'  wilful 
default." 


Thoiipli  there  is  a  condition  making  interest  payaLlo  if 
delay  is'^dno  to  the  wilful  default  of  the  vendor,  tlio  pur- 
chaser will  not,  it  seems,  thereby  escape  the  payment  of 
interest  if  the  delay  is  not  entirely  due  to  such  defaidt  but 
also  to  the  unreadiness  of  the  purchnser  himself  to  com- 
plete (  /■).  "  It  is  now  settled  that  though  moral  delinquency, 
intentional  delay,  or  wilful  obstruction  on  the  part  of  the 
vendor  may  aU  bo  absent,  yet  there  may  bo  wilful  default  on 
his  part,  disentitling  him  to  interest "  (y) .  '' Dv/miU  is  a 
purely  relative  term,  just  like  negligence.  It  means  nothing 
more,  nothing  less,  than  not  doing  what  is  reasonable  xmder 
the  cii-cumstances ;— not  doing  something  which  you  ought 
to  do,  having  regard  to  the  relations  which  you  occupy 
towards  the  other  persons  interested  in  the  transaction. 
Wilful  is  a  word  of  familiar  use  in  every  branch  of  law,  and 
although  in  some  branches  of  the  law  it  may  have  a  special 
meaning,  it  generally,  as  used  in  Courts  of  law,  implies 
nothing  blameable,  but  merely  that  the  person  of  whose 
action  or  default  tlio  expression  is  used  is  a  free  agent,  and 
that  what  has  been  done  arises  from  the  spontaneous  action 
of  hi.s  will.  It  amounts  to  nothing  more  than  this,  that  he 
knows  what  ho  is  doing,  and  intends  to  do  Avhat  he  is  doing, 
and  is  a  free  agent "  {h).  Thus,  the  omission  to  deliver  any 
abstract  whatever,  until  long  after  the  time  fixed  for  com- 
pletion, is  prima  facie  gross  negligence  which  avoids  the 
condition  (/)  :  though  even  such  an  omission  might  admit  of 
a  satisfactory  cxi.lanation.  So,  the  omission  to  deliver  an 
abstract  due  to  a  misintei-prctation  of  the  conditions  [k).  So, 
the  omission  on  the  part  of  the  vendors  to  procure  admission 


at  p.  213,  per  Lindlcy,  L.  J. ;  Bennett 
V.  Stone,  1903,  1  Cb.  509,  52.». 

(/)  See  Bennett  v.  Stone,  1903,  1 
Ch.  509  ;  72  L.  J.  Ch.  240. 

{g)  Per  Lindley,  L.  J.,  in  Ite 
Selling  and  Merton,  1893,  3  Ch.  269; 
62  L.  J.  Ch.  783. 

(/i)  Per  Bowen,  L.  J.,  in  Re  Young 
and  Eartton,  (1885)   31  Ch.  D.  168, 


171  ;  and  see  per  Lindley,  L.  J.,  in 
Re  IlctUng  and  Merton,  sup. ;  Re 
Mayor  of  London  and  Tuhbn,  1894,  2 
Ch.  524  ;  63  L.  J.  Ch.  580  ;  and 
Bennett  v.  Stone,  tup.,  -where  the 
subject  is  fully  considered. 

(i)  Wallis  V.  Sarel,  (1852)  5  De  G. 
&  S.  429;  21  L.  J.  Ch.  717. 

(A)  Re  Felly  and  Jacobs,  (1899)  ^0 
L.  T.  R.  45. 
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to  copyholds  (/),  or  to  procure  tbo  concurrence  of  necessary    Chap.  XII. 

parties  (m).     So,  where  the  vendor  went  abroad  two  days  ''—— — 

before  the  day  fixed  for  completion,  he  was  allowed  no 
interest  beyond  a  period  of  a  fortnight,  which  was  held  by 
the  Court  to  be  a  reasonable  period  within  which  to  obtain 
the  execution  of  the  conveyance  by  certain  necessary 
parties  {»).  And,  where  the  draft  conveyance  was  sent  to 
the  vendor's  solicitors  six  days  before,  but  was  not  returned 
till  six  days  after,  the  day  fixed  fur  completion,  and  a  still 
fui;tlier  delay  then  occurred  througli  tlio  absence  of  tho 
vendor's  solicitors,  no  interest  was  allowed,  except  that 
allowed  by  the  bank  at  which  the  money  had  been  de- 
posited (o). 

The  mere  fact,  however,  of  the  abstracts  delivered  prior  to 
the  time  fixed  for  completion  having  shoA\-n  an  imperfect 
title,  or  having  been  supported  by  insufiicient  evidence,  will 
not  negative  the  vendor's  claim  to  interest  (;.<),  provided  there 
has  been  no  want  of  reasonable  care  or  abstention  from  doing 
what  he  should  have  done  on  the  part  of  the  vendor  (g),  even 
in  cases  where  a  period  is  fixed  for  the  delivery  of  the 
abstract  (;•)  ;  but  the  fact  of  the  completion  of  the  agreement 
liaving  been  intercepted  by  negptiations,  which  resulted  in  a 
variation  of  the  agreement,  has  been  considered  material  in 
fixing  tho  period  from  wliich  interest  is  to  run  (.s).  "N^Hiere 
the  vendor  claimed  rescission  of  a  contract  on  the  ground  of 
mistake  and  the  purchaser  obtained  a  decree  of  specific  per- 
formance, it  was  held  in  tlie  circumstances  of  tho  case  that 

(/)  Ite   Wilson  and  Stevens,  1801,  3  (y)  lie   Woods   and  I.eicis,   1898,  2 

Ch.  546 ;  63  L.  J.  Ch.  8C3.  Ch.  211  :  67  L.  J.  Ch.  475. 

(ill)  Ite  Iletliiig  and  Merlon,  sup.;  (»)    Viehers    v.     Hand,     (1859)     26 

)?«  Earl  of  Strafford  and  Maples,  1896,  Beav.  630  ;  lie  Jfai/or  of  London  and 

1  Ch.  235  ;  65  L.  J.  Ch.  124.  Tubbs,  1894,  2  Ch.  524  ;  63  L.  J.  Ch. 

(«)  Jte  Young  and  Jfarston,  sitp.  680. 

(o)  lie  Gold  and  Xorton,  (1885)  33  {s)  Sheruin  v.  Shakspcir,  (1854)  5 

W.   R.  333  ;    and  see  i?«  2Ioncktou  D.  M.  &  G.  517;   23  L.  J.  Ch.  177, 

and  Gilzean,  (1884)   27   Ch.  D.  555  ;  899  ;  Southby  v.  Hutt,  (1837)  2  M.  k 

54  L.  J.  Ch.  257.  C.  207  ;   1  Dav.  456.     As  to  what  is 

[p)  lioicleij  V.    Adams,    (1850)    12  a  perfect  abstract,  sco  I'arr  v.  Zoir- 

Bcav.  476;   Cotcpe  v.  LakeKcll,[\%b\)  grove,  (XS^u)  4  Dr.  at  p.  177:    and 

13  Beav.  421.  sup.  p.  ;517,  and  cases  there  cited. 
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Chap.  XII. 
Sect.  4. 


&ir»ry  v. 
Undencuocf. 


there  was  uot  suili  obstruction  ou  the  piirt  of  the  veudor  as 
to  lonstituto  wilful  default,  and  so  to  deprive  him  of  interest 
on  tlio  purchase-money  (/)  ;  and  as  regards  wilful  default, 
there  is  no  distinction  between  a  mistake  of  the  vendor  as  to 
title  and  a  mistake  as  to  evidence  of  title  or  as  to  convey- 
ance («). 

In  a  case  (.r)  before  the  Comi  of  Queen's  Bench  it  was 
held,  where  a  vendor  sold  an  estate  in  mortgage,  and  stipulated 
that  the  purchase  should  be  completed  on  a  day  earlier  by 
some  months,  as  he  must  have  known,  than  the  day  on  which 
the  mortgagees  were  bound  to  receive  their  money,  that 
the  common  condition  applied ;  the  existence  of  the  incum- 
brance was  uot  a  question  of  tith\,  and  the  purchaser  was 
without  remedy.  In  such  a  case  the  equitable  arrangement 
would  seem  to  be,  that  the  purchaser  should  take  a  convey- 
ance of  the  equity  of  redemption,  with  a  covenant  by  the 
vendor  to  get  in  the  incumbrances ;  and  should  retain  the 
amount  of  such  incumbrances  out  of  the  puixhase-mone}', 
paying  such  interest  thereon  as  the  amount  so  retained 
may  actually  produce — and  the  vendor  keeping  down  the 
interest  on  the  incumbrances:  or  that  the  purchaser,  if 
unwilling  to  take  an  equity  of  redemption,  in  lieu  of  the  legal 
estate  for  which  he  had  contracted,  should  be  at  liberty  to 
vacate  the  contract. 


Where  the  A  stipulation  binding  the  purdiaser  to  pay  interest  during 

condition  is      ^  |       -j^  completion,  according  to  an  ascending  scale,  is  not 

for  payment  *'  ■••  °  ^  •  ^     y_  ttj 

of  interest        in  the  nature  of  a  penalty  from  which  he  may  be  relieved, 
an^lLcSiug    but   a   separate   contract   which    may   bo    enforced   against 
him  (y). 

Where,    after   the  title  had    been  accepted,   long   delay 
resulted  from  notice  being  given  of  an  adverse  claim  which 


scale. 


Delay  caused 
by  adverse 
claim. 


[t)  North  V.  Ferckal,  1898,  2  Ch. 
128;  67  L.J.  Cb.  321. 

(h)  See  per  Stirling  and  Cozens- 
Hardy,  L.  JJ.,  in  Benncit  v.  Slon/-, 
1903,  1  Ch.  509  ;  72  L.  J.  Ch,  240. 


(x)  Savory  v.  Underwood,  (1854)  23 
L.  T.  (O.  S.)  141. 

(y)  Herbert  v.  Salinbunj  and  Teoril 
R.  Co.,  (18GG)2Eq.  221. 
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was  subsequontly  ascertained  to  be  unfounded,  the  puixbaser    ^^^P/^  ^^"• 

was  held  liable  to  pay  interest  from  the  time  fixed  by  the 

contract  (z). 

An  agreement  which  reserves  to  the  vendor  the  rents  and  ^J^'^^^^J^^ 
profits  of  the  estate  until  actual  completion,  precludes  any  and  rrofit^. 
claim  to  interest  on  the  purchase-money  {a). 

A  purchaser's  silence  may  amount  to  acquiescence  in  the  Acquiew-encc. 
vendor's  claim  to  interest  {h)  :  so,  too,  a  mere  repudiation  of 
liability  to  pay  interest,  not  followed  up  by  active  measures 
of  resistance  {<■) . 

The  Court,  upon  a  petition  under  the  L.  C.  C.  Act,  has  no  ^^^^^^^^^ 
jurisdiction  to  direct  payment  by  the  company  of  interest  L.  c.  c.  Act, 
upon  purchase-money  which  has  been  paid  into  Court,  but 
has  remained  uninvested  ((/) . 

The  vendor  cannot  claim  from  the  purchaser  interest  upon  DcpoHit. 
the  deposit  fur  the  time  during  which  it  has,  through  the 
latter's  default,  been  retained  by  the  auctioneer  {c)  ;  but  can 
claim  interest  upon  purchase-money  left  in  the  purchaser's 
hands,  to  answer  incumbrances  .payable  at  a  futm-e  date  (./'). 
Lord  St.  Leonards  considered  it  doubtful  whether  the  vendor 
could  be  compelled  to  pay  interest  on  the  deposit  {<j)  ;  but 
where  the  vendor  was  plaintiff,  asking  for  specific  perform- 
ance, he  was  ordered  to  repay  the  deposit  with  interest  at 
.  4  per  cent.  (V/). 

(.-)  Grove  v.  Ha-slarJ,  (1851)  1  D.  19  W.  R.   1058.      Seo   £x  p.   Lord 

M.  &  G.  69,  79  ;  and  see  WUHatutw  Ilardwkhe,  sup.,  -where  the  jurbdic- 

Ghnton,  (1866)  1  Ch.  200  ;   35  L.  J.  tiun  was  giveuby  consent. 

Qe,     284  (')  ^'■"^'y*   ■^■-    liohiimon,    (1811)    3 

(a)  Brooke  v.  Champernotcne,  (1837)  Mer.  694  ;  and  see  Totcnshaui  v.  T.. 

4  C.  &  F.  589  ;  Swcethnid  v.  Smith,  (182G)  2  Rus.  303. 

(1833)  1  Cr.  &  M.  585,  where  a  like  (/)  JIu(jhea  v.   Kearney,   (1803;    I 

effect  was  attributed  to  a  condition  Sch.  &  L.  at  p.  134  ;  Comer  v.  If'alk- 

providinjT  for  payment  of  expenses,  Uy,  (1781)  Sug.  14th  ed.  677  n. 

but  not  referring  to  interest.  (//)    See   Sug.   14th  ed.  63S  ;    but 

(A)  Bx  p.  lord  llardwkke,  (1852)  1  allowed  in  kankrupti-y,  see  He  Ta-jr, 

D.M.  &G.  297.  (1837)1D.  cVrWal.  31. 

(r)    Williams  v.  Gltntoi,  sup.  {'<)  Turner  v.  .}farriotf,  (1867)  3  Eq. 

((/)  lie  Crystal  Falaee  Jt.  Co.,  (1855)  744  ;  and  see  Webster  on  Conditions 

1  Jur.  N.  S.  995;  /:.;;.  Tipple,  (1871)  of  Sale,  2nd  ed.  pp.  107.  108. 
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Oiap.  XII.        In  paying  tlio  interest  the  purchaser  mny  deduct  income 
- — ; tax(/). 

Income  tax. 

Ah  to  quan-  Pj  tho  Wciglits  and  Mcasuies  Act,  1878  (/),  ss.  1 1  and  1'^, 
tity,  statutory  ^^^^  ^^^^|^  ^^  pcrch  is  to  Contain  in  length  five  standard  yards 
and  a  half;  the  rood,  1210  standard  square  yards;  and  the 
aero,  4S40  standard  square  yards,  being  1(J0  square  poles; 
ond,  by  s.  19,  every  contract,  bargain,  sale,  and  dealing  made 
or  had  in  tho  United  Kingdom  after  1878,  for  any  work 
to  bo  done,  or  for  any  goods,  wares,  merchandise,  or  other 
thing  to  be  sold,  delivered,  done,  or  agreed  for  by  weight  or 
by  measure,  is  to  be  deemed  made  according  to  the  standard 
measiu-os  ascertained  by  the  Act,  and  if  not  so  made  or  had 
shall  be  void ;  and  the  use  of  any  customary  or  local  measure 
is  made  unlawful. 

CuHtomnry  Before  the  passing  of  the  Weights  and  Measui'es  Acts  of 

the"aJre"'^  1824  and  1835,  which  are  consolidated  and  repealed  by  the 
Act  of  1878,  considerable  diversity  existed  in  the  size  of  the 
acre  (/) ;  in  some  places  (as  in  Cheshire)  the  customary  acre 
containing  nearly  two  statutory  acres;  while,  occasionally, 
the  variation  was  nearly  as  much  the  other  way  (m).  The 
ap})lii  ability  of  s.  19  of  tho  Act  of  1878  to  contracts  for  sale 
of  land  is  not  altogether  clear  (»)  ;  but  it  is  conceived  that 
any  quantities  mentioned  either  in  a  contract  or  a  convey- 
ance would  be  referred  to  the  standard  measurement,  without 
regard  to  any  local  custom  (unless  expressly  referred  to)  (o). 

Vendor's  Whcro  there  is  no  express  agreement  on  the  subject,  and 

pfn^a^tTonT'   the   Contract   in   general  terms  includes   property  which   it 


(i)  LM  V.  Jiiiinit/,  (1854)  1  K.  & 
J.  216  ;  and  see  Goiling  and  Sharpe  v. 
Blair,  (1889)  23  Q.  B.  D.  324. 

(A)  See  also  Weights  and  Measures 
Act,  1897,  authorising  uise  of  the 
metric  system. 

(/)  Owing  to  variations  in  the 
length  of  the  pole  or  measuring  rod, 
the  acre  always  containing  1 60  square 
poles  or  rods.   Eight  yards  to  the  rod 


i.s  the  longest  which  has  come  under 
the  author's  observation.  It  gives 
10,240  square  yards  to  the  aero  in- 
stead of  4,840. 

(;h)  rortmati  v.  Mill,  (1839)  2  Rub. 
570;  8L.  J.  N.  S.  Ch.  161. 

(;i)  Sug.  14th  ed.  327,  on  the  corre- 
sponding section  of  the  Act  of  1824. 

(o)  And  see  Port  man  v.  mil,  (1839) 
2  Ru8.  570  ;  8  L.  J.  N.  S.  Ch.  101. 
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was    not    proposed    to   sell,    E.^uity   would   not   enforce   it    <^W-^XII. 
against  the  vendor,  without  at  least  giving  him  eompensa- 


generally 

tion  (ji) ;  hut  it  is  clear  on  principle  that  a  vendor  has  no  questionable. 

general  riglit  to  additional  purchase-money,  merely  because 
the  estate  exceeds  the  quantity  stated  iu  the  particulars. 
Since,  however,  if  it  were  sold  professedly  Ly  the  acre,  the 
excess,  if  taken,  must,  it  is  conceived,  clearly  he  paid  for,  it 
seems  to  follow,  from  the  doctrine  laid  down  in  Hi//  v. 
Bucldey  iq)  {viz.,  that  where  the  quantity  is  stated  the  price 
must  he  considered  as  fixed  with  reference  thereto),  that  if 
called  upon  to  fulfil  the  contract,  he  might,  independently 
of  agreement,  refuse  to  complete  imloss  he  were  allowed 
compensation ;  and  this,  at  any  rate  where  the  excess  is  con- 
siderable (/•) . 

A  special  condition  for  compensation  has  been,  as  respects  Allejrcd 

different  lots    on    the    same   sale,  held  to  apply  as  well  in  from  mta-surc- 

favour  of  as  against  a  vendor  (.s)  ;  but  this  was  on  a  special  "^'("Jj^i^"^' 

case,  and  not  iu  an  action.     AVhere  fields  described  as  "  four-  customary 

inrstoinl  lit 

teen  acres  more  or  less,"  were  sold  for  973/.,  under  an  order  statutory 
of  the  Court,  and  with  the  usual  condition  as  to  misdescription,  compcnsution. 
a  petition  stating  that  the  fields  in  fact  contained  twenty- 
seven  statutory  acres  (the  acres  mentioned  in  the  par- 
ticulars being  intended  for  customary  acres),  and  that  the 
real  value  was  1,GOO/.,  and  praying  that  the  purchaser  might 
.  pay  the  difference,  or  that  the  property  might  be  re-.sold, 
was  dismissed  with  costs  {t).      The   decision,  however,  was 

{p)  SeeA.-O.  v.  Silu-cl/,  (1835)  1  32 1  ;  Connor  v.  Putts,  (1S97;  1  Ir.  R. 

Y.  &  C.  559  ;  5  L.  J.  N.  S.  Ex.  Eq.  5:H. 

86;  Marquis  Touiishiiidy.  Stiwgrovm,  {x)  Lediex.  ToiiipsoH,  mip.;  and  sco 

(1801)  G  Ves.  328  ;  see  Ti/hr  v.  Bctrr-  raintrr  v.  Xnchj,  (1853)  11  Ha.  2G  ; 

sham,  (IG73)  Fimh,  80  ;  Akanlfy  v.  22  L.  J.  Ch.  871. 
Kimaird,  (1849)  2  M.  &  G.  1.  (0  Price  v,  Xorth,  (1837)  2  Y.  &  C. 

(/?)  (1811)  17  Ves.  394,  401.  G20  ;  7  L.  J.  N.  S.  Ex.  Eq.  9  ;  and 

(>•)  See  Leslie  v.  lompson,  (I85I)  9  sec  sup.  p.  153.     See  Lethbridije  v. 

na.  at  p.  273  ;  20  L.  J.  Ch.  6G1  ;  Kirkman,  (1856)  25  L.  J.  Q.  B.  89, 

Kfuhij  V.  rui/iitrr,  (1853)  17  .Tur.  483  ;  where  the  misdescription  wa.*  agrainst 

but  see  Re  Orainje  to  Wright,  (1SS5)  the  purchaser,  and,  being  of  a  trivial 

54  L.  J.  Ch.  590,  wliere  tliere  was  a  character,  was  held  to  be  covered  by 

compensation    clause  ;    cf .    Xorth   v.  the  condition  ;  Bourne  v.  London  and 

rei-ciV'il,  1S9S.  2  Ch.  128 ;  67  T-  T.  Ch.  County  Building  to.,  (1885)  W.  N.  109. 
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cliielly  on  tlio  grouinl  (->f  dcltiv,  four  years  having  elapsed 
since  the  sale ;  and  tho  case  may,  perhaps,  bo  considered  to 
differ  in  principle  from  cases  where  there  is  a  misslatoment 
of  quantity,  incapable  of  being  explained  by  tho  difference 
between  statutory  and  customary  measurement ;  for,  possibly, 
tho  purchasers  at  the  sale  might  have  bi<l  under  tho  full 
impression  that  the  fourteen  acres  wero  in  fact  customary 
acres,  and  this  was  alleged  to  have  really  happened.  Lord 
St.  Leonards'  comment  {h)  upon  the  case  is,  "  that  no  doubt 
it  would  bo  dilficult  in  such  a  case  to  make  a  purchaser  in 
good  faith  buy  an  estate  twice  as  large  as  that  for  which  ho 
had  contracted,  and  pay  double  tho  amount  of  the  purchase- 
Difficulty  of  money  for  it :  "  and  it  may  bo  doubted  whether  a  purchaser 
more"Jxpon-  ought  ovor  to  be  compelled,  under  such  conditions,  to  pay  a 
sjve  purchase   g^^^^    materially   exceeding    tho    contemplated    amount   of 

on  a  pur-  ./  o  i 

purchase-money  ;  in  the  above  case,  tho  Coui-t  seems  to  have 
considered,  that  had  any  relief  been  granted,  it  must  have 
consisted  in  avoiding  the  sale  altogether  ;  and  thus  nullifying 
the  condition.  There  seems,  however,  to  be  no  reason  to 
doubt  that  such  a  condition  can  be  insisted  on  by  a  vendor 
as  defendant :  but  his  right  to  enforce  it  as  plaint iil  has  yet 
to  be  established. 

A  condition  that  "  the  description  and  quantity  stated  are 
believed  to  bo  correct ;  and  that  the  sale  shall  not  bo 
annulled  or  rendered  voidable,  neither  shall  any  compensa- 
tion be  required  by  vendors  or  purchaser,  in  case  any 
inaccuracy  or  omission  shall  be  discovered  therein,"  may 
bind  the  vendor,  though  there  has  been  a  gross  error, 
shared  in  by  all  paiiies,  as  to  the  acreage.  Thus  in  a 
curious  unreported  case  of  Walhcr  v.  Bavnctt  (1864),  in 
which  the  author  was  counsel  for  the  purchaser,  a  house 
and  grounds  near  London,  which  belonged  in  moieties  to  a 
solicitor  and  his  client,  were  advertised  for  sale  by  juivate 
contract,  by  a  finn  of  London  estate  agents.  There  was  a 
printed  form  of  contract,  with  a  lithographed  plan,  but  no 
scale.     Tlie  property  was  described  as  containing  "  about  ten 


Case  of  large 
excosa  of 
acreajre,  and 
condition 
aiarainst  com- 
pensation. 


(«0  Sug.  14th  ed.  320. 
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acres ;  "  and  there  was  a  condition,  in  the  terms  above  stated,  CT.ap.  XII. 
as  to  misdescriptions.  Upon  inspecting  the  property,  the  ^'^^'  *' 
intending-  purchaser  was  incredulous  as  to  the  acreage 
amounting  to  ten  acres.  After  some  correspondence  on  the 
point,  w'hicli  failed  to  satisfy  him,  an  offer  was  made  in 
writing  to  and  accepted  by  liim,  for  the  sale  of  the  property 
for  10,()U0/.,  upon  the  terms  of  tlio  printed  contract;  but 
subject  to  a  stipulation  that  if,  upon  measurement,  the  land 
was  found  to  contain  h'-ss  than  ten  acres,  the  deficiency  should 
be  made  up  by  a  slice  from  adjoining  land  of  the  vendors  ; 
nothing  being  provided  in  respect  to  the  non-compensation 
clause,  so  far  as  such  clause  might  operate  against  the 
vendors.  The  land  was  not  measured  until  the  surveyors  on 
each  side  met  to  set  out  tlie  compensation-slice;  and  was 
then  found  to  contain  not  /cs-s  than  ten  acres,  but  upwards 
of  eighteen  acres.  The  vendors,  upon  this,  refused  to 
complete,  except  at  an  advance  in  price :  but  upon  a  bill 
being  filed,  a  decree  for  a  conveyance  on  payment  of  the 
10,000/.  was  made  against  them,  by  V.-C.  Stuart,  with  costs: 
and  their  advisers,  though  they  expressed  a  strong  dis- 
approval of  the  decision— which  may,  to  some  extent,  be 
attributable  to  the  special  nature  of  the  property — di<l  not 
venture  to  appeal  against  it. 

However,   where   property,    sold   imder  a   decree  of   the  Case  of 
Court,  was  described  in  the   particulars  as  containing  7o3  aofeaS-e^nd 
square  yards,  but  in  fact  contained  only  073  square  vards   '^""'^'^'^^ 
and  there  was  the  usual  condition  against  any  compensation  componsation. 
for  misdescription  being  allowed  by  either  vendor  or  j-m-- 
chaser,  it  was  held  that  the  condition  was  intended  only  to 
cover  small  unintentional  errors,  and  that,  as  the  vendor  by 
his  counsel  insisted  on  specific  performance,  the  purchaser  was 
entitled  to  compensation  (.r). 

As  to  the  right  to  compensation  in  respect  of  vai'iations  in  VariationH  in 
the  quality  of  the  estate,— there  does  not  appear  to  bo  any  J^taSfno 

(.r)  Whittemore  v.  ir.,  (18G9)  8  Eq.  G03 ;  and  6<?o  ^up.  p.  l.-),",  ;  and  sec 
this  case  discussed  in  Re  Ttrnj  and  White,  (1886)  32  Ch.  D.  1 1 ;  55  L.  J. 
Cb.  345:   inf.  p.  681. 
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inoiu'V,  how 
diiuii.i-<hiHl. 


By  prooeedfl 
of  estate 
ri<eivcd  or 
which  might 
liavo  been 
rei'civi'd  by 
vendor. 


case  in  which  a  vcuJor  lias  oLtuined  an  increase  of  pnrchase- 
monoy,  upon  the  ground  of  tlio  character  of  tlie  property- 
being  better  than  lie  had  liimself  described  it. 

On  the  other  hand,  tlio  purchase-money  is  liable  to  bo 
diminished  by  deductions,  either  (1)  in  respect  of  proceeds  of 
the  estate  received,  or  which  ought  to  have  been  received  by 
the  vendor,  and  which  belong  to  the  purchaser;  or  (2)  in 
respect  of  mere  deteriorations  to  the  estate  ;  or  (3)  of  oiiginal 
defects  in  the  estate. 

As  to  deductions  of  the  first  description ; — We  have  already 
seen  that  the  entire  inheritance  belongs  to  the  purchaser  from 
the  date  of  the  contract  {y)  ;  but  that  the  profits  or  income 
belong  to  him  only  from  the  time  fixed  for  completion.  If, 
therefore,  timber  is  blown  down  (~),  or  felled,  or  stone  or 
materials  quanied  or  worked,  after  the  date  of  the  contract, 
the  proceeds  must  be  accounted  for  at  completion ;  so,  the 
vendor  must  account  for  such  rents  and  profits  as  he  has, 
or  might,  but  for  his  wilful  default  (r/),  have  received  from 
the  time  appointed  for  completion  up  to  such  time  as  the  pur- 
chaser has,  or  might  safely  have,  taken  possession  {h)  :  and, 
in  one  case,  where  many  years'  delay  had  occurred  by  the 
default  of  the  vendor,  who  had  received  part  of  the  purchase- 
money  and  retained  possession  of  the  estate,  he  was  charged 
with  interest  at  4/.  per  cent,  upon  a  proportionate  part  of  the 
rents  (c). 

By  amoui.t  As  to  deductions  of  the  second  description ; — The  vendor 

t'ions  tT!'Itate  ^'^'om.  the  date  of  the  contract  holds  the  estate  in  trust  for  the 

^f'^""';iV""^'^  piu'chaser,  subject  to  payment  of  the  purchase-money  (c/) ; 

witli  a  right,  until  the  time  fixed  for  completion,  to  receive 

the  interim  profits  ;  and  his  fiduciary  position  demands  that 


(y)  ^>'P-  p-  290. 

(z)  lb. 

{a)  Acland  v.  Cuming,  (1816)  2 
Mad.  28  ;  Wihon  v.  Clapham,  (1819) 
1  J.  &  W.  36  ;  see  Crosse  v.  Duke  of 
Beaufort,  (1851)  5  De  G.  &  S,  7  ; 
Moloney  v.  mmhmr,  (1891)  29  L.  R. 


Jr.  3.52  ;  Bemuit  v.  Stone,  1903,  1  Ch. 
609;  72  L.  J.  Ch.  240.  Sec  sup. 
p.  651. 

(4)  Sec  sup.  p.  651. 

\c)  Burton  v.  Todd,  (1818)  1  Sw. 
255.     See  the  order,  ib.  263,  264. 

UT)  Sec  sup.  p.  287.  ' 
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he  shall,  while  in  possession,  take  reasonable  care  to  preserve    Clmp.^  XII. 

the  property  in  a  reasonable  state  of  preservation,  and,  so  far  

as  may  he,  as  it  was  when  the  contract  was  made  {e) .  If,  there- 
fore, by  his  wilful  acts  (./"),  or  mere  negligence  («/),  he  cause 
or  permit  the  property  to  deteriorate  (//), — as  by  allowing 
hedges  and  fences  to  get  out  of  repair,  or  the  land  to  remain 
uncultivated  (i),  or  by  an  improper  course  of  husbandry  (/.j, 
or  by  determining  tenancies  without  the  purchaser's  consent, 
or  acting  so  improvidently  as  to  occasion  their  loss  (/),  or  per- 
mitting injury  by  trespass  to  the  land  (///),  or  by  improperly 
neglecting  to  relet  («), — the  purchaser  is  entitled  to  an  allow- 
ance :  and,  of  course,  deterioration  may  be  of  such  a  nature, 
or  to  such  an  extent,  as  to  relieve  him  from  the  contract  (o)  : 
and  the  vendor  must  answer  for  deteriorations  occasioned  by 
the  conduct  of  his  tenant,  even  though  the  lease  has 
exph'ed  {p). 

In  Phinips  V.  Silvester  (q)  there  was  a  dispute  between  the  J^^^'J;^;^.^- 
vendor  and  purchaser  as  to  what  was  included  in  the  contract, 
the  latter  claiming,  and  the  former  not  admitting,  that  a 
small  strip  of  land  formed  part  of  the  pm-chase  ;  pending  the 
dispute,  the  vendor  (/•)  refused  to  give  up  possession  of  the 
estate,  except  upon  payment  of  the  whole  purchase-money, 

{e)  Per  Coleridge,  0.  J.,  in  Clarke  1  Ch.  937  ;  66  L.  J.  Ch.  448 :  and 

V.  Jiamiiz,  1891,  2  Q.  B.  456,  460;  GO  eceJIaloini/y.lhiiiihatr,  (IS'Jl)  29 L.R. 

*  L  J   Q.  B.  679.  Ir.  352,  as  to  duty  of  vendor  of  Louse 

"(/)  Foster  V.  Deacon,  (1818)  3  Mad.  property  let  at  weekly  rents  and  re- 

gg^  .^ponsibility  for  acts  of  his  agent. 

(<;)  See  Regent's  Canal  Co.  v.  Ware,  (,n)   Clarke  v.  Jlamii:,  siip. 

(1857)  23  Beav.  575;  26  L.  J.  Ch.  (,,j  Bennett  v.   Stone,  1903,   1   Ch. 

566 ;   Clarke  v.  liamuz,  1891,  2  Q.  B.  ^qq  .   y._,  l   J.  Ch.  240. 

456  ;  60  L.  J.  Q.  B.  679.  ,  ^,,^,.„        ^^Q,y  ,<  ,,y. 

(h)  Ferguson  v.    Tailman,   (1827)  1  ^ 

^.     rr,^       T7-  ^  c    »/     I Mii(\\  { p)  Foster  "f .  Bcacon ,  Btif . 

Si.    530 ;    Hoggart    v.    Scott,    (1830)  \f) 

Tamlyn,  500  ;  9  L.  J.  (0.  S.)  Ch.  54.  (?)  (1873)  8  Ch.  173  ;  42  L.  J.  Ch. 

(i)  Foster  y.  Deacon,  sup.;  Toxcnsend       225;  liogal  Bristol  Buildv>g  Sue.  v. 


V. 


Champernoune,  (1839)    3  Y.  &  C.       Homa.sh,   (1887)   35  Ch.  D.  390  ;  56 


605,  508. 


L.  J.  Ch.  840. 


{k)  Lord  V.  Stephens,  ( 1 835)  1  Y.  &  (')  The  dispute  was  in  fact  between 

Q   222,  the  purchaser  and  the  representativca 

'(J)    Harford  y.   Furrier,    (1810)    1  of  the  vendor,  who  had  died  shortly 

Mad.  532  ;  Eaffetg  v.  Scho field,  1897,  after  the  contract. 

D.      VOL.  I.  ^  ^ 
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Cl»ap.  XII.    nnd  took  no  steps  either  to  proeuro  a  toDant  for  the  property, 

— —  or  to  preserve  it  from  dilni>i(l;ition.    Lon<jc  past  tlio  time  fixed 

for  Completion,  tlio  vendor  obtained  a  docrco  for  specific  per- 
formance, excluding  the  strip.    It  was  held  by  Lord  Selbome, 
aflimiing  Lord  llomilly,  that,  as  a  set  off  to  the  interest  pay- 
able by  the  purchaser  under  tlio  contract  on  his  purchase- 
money,  the  vendor  must  bo  charged  with  what  ho  would,  but 
for  wilful  default,  have  received  for  rent,  and  also  with  the 
dilapidations ;  and  accounts  between  the  parties  were  directed 
on  this  footing.    It  was  admitted  that  the  delay  in  completion 
was  solely  attributable  to  the  purchaser,  and  that  the  vendor 
in  refusing  to  give  up  possession  acted  only  within  his  strict 
rights ;  but  it  was  held  that  having  retained  possession,  he 
was  under  the  same  obligations  as  any  other  person  who, 
having  a  charge  on  the  land,  insists  on  the   possession  of 
the  land  itself  as  a  further  security.     This  .decision,  though 
strongly  disapproved  of  by  Jessel,  M.  R.,  when  the  cause 
came  on  before  him  for  further  consideration  («),  has  been 
followed  in  subsequent  cases,  and  must  now  be  considered  as 
good  law  (/) .     A  vendor  who  retains  possession  of  the  estate 
until  completion  of  the  purchase,  does  so,  not  in  the  character 
of  a  mortgagee  for  better  protecting  his  lien  for  unpaid  pur- 
chase-money, but  in  the  character  of  a  trustee  (using  the  term 
in  a  qualified  sense,  and  not  as  implying  the  active  obligations 
of  an  ordinary  trusteeship)  for  the  purchaser ;  and,  as  such 
trustee,  it  is  his  duty  to  keep  the  property  in  a  proper  state 
of  cultivation,  reasonable  regard  being  had  to  his  incmiing 
liability  (?/).     And  the   purchaser   can   maintain   an   action 
against  the  vendor  in  his  character  as  trustee  for  breach  of 
tnist,  even  after  the  conveyance  has  been  executed,  at  least 
where  he  was  at  the  time  of  execution  ignorant  of  the  breach, 
or  where  his  taking  the  conveyance   without  making  any 

(*)  This  further  hcarinjj  is  not  re-  v.  Bomos^h,  sup. 
ported.     See  articles  in  30  Sol.  J.  (k)  E.  of  Egmont  r.  Smilh,  sup.,  in 

775,  784.  which  case  the  vendor  had  allowed  the 

(/)  Clarke  v.  Hamuz,  1891,  2  Q.  B.  farms  to  remain  unlet ;    and  see  the 

456;  GO  L.  J.  Q.  B.  C79 ;  £.  of  Eg-  remarks  of  Jcs.sel,  M.  R.,  in   that 

mont  V.  Smith,  (1877)  6  Ch.  D.  469  ;  case   on   the  duties  generally  of  a 

40  L.  J.  Ch.  .350  ;  lioyal  Bristol  Soc.  vendor  in  posecssion.  ' 
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claim  for  tlio  breach  does  not  amount  to  evidence  of  waiver    Chap.  XI f. 

of  1  lis  right  (r).     "Whetlior  tlie  deterioration  of  the  property  — 

in  the  possession  of  tlie  vendor  takes  phice  before  or  after  the 
time  fixed  for  completion,  makes  no  difference  to  the  liabiHty 
of  the  vendor  where,  as  is  usually  the  case,  there  is  no  inten- 
tion shown  by  the  contract  that  either  party  intended  that 
tlie  purchaser  should  have  possession  before  completion  and 
payment  of  the  purchase-money  (>/)  ;  but  it  seems  that  a 
vendor  would  not  be  liable  for  deteriorations  after  the  time 
fixed  for  completion  if  the  title  shoAMi  were  such  that  tlie 
purchaser  ouglit  to  take  possession  (z),  and  has  refused  to  do 
so  after  it  has  been  offered  by  the  vendor  ;  but  where  expen- 
diture, which  though  necessary  is  exceptional,  is  incurred  by 
the  vendor,  it  is  submitted  that  the  vendor  can  recover  the 
same  from  the  purchaser  (a) .  The  execution  of  the  con- 
veyance does  not  extinguish  the  vendor's  liability  for 
deterioration,  at  least  where  the  purchaser  is  ignorant  of 
the  deterioration  at  the  time  of  execution.  The  question 
whether  the  purchaser  by  accepting  the  conveyance  intended 
to  waive  his  rights  must  depend  on  the  particular  circum- 
stances of  the  case  (?v). 

As  to  deductions  of  tlie  third  description  ; — Compensation  Abatomcnt  in 

may  be  due  to  the  purchaser  out  of  the  purchase-money  in  money  in" 

respect  of  original  defects  in  the  estate,  either  as  respects  its  ^ffpett  of 

quantity,  or  quality,  or  the  extent   of  tlio  vendor's  interest  def'^t^  in 

cstjitc* 

therein.  Now,  as  to  questions  which  relate  merely  either  to 
the  quantity  or  quality  of  the  estate  (c)  : — 

The  purcliasor  will  bo  entitled  to  compensation  for  a  Abntomont 
deficiency  in  quantity,  even  though  the  estate  is  not  sold  dofidency,' 
professedly  by  measurement  {(/) :  and  tliougli,  of  course,  he  ^^tp^^^"''^ 

(z)  Clarke  v.  liaiiiuz,  sup.  (IS89)  41  Ch.  D.  295,  302  ;   5S  L.  .T. 

(y)  Clarke    v.    Itamuz,   sup.      See  Ch.  425. 

judgment  of  Kay,  L.  J.  {I,)  Clarke  v.  Jiauuiz,  sup. 

(z)  Links  V.  Lord  Rokthj,  (1818)  2  (r)  Questions  relating  to  title  nro 

Sw.    222,    22G  ;    Minchitt   v.    Xanee,  considered  under  the  head  of  spixific 

(1841)  4  Beav.  332.  performance  ;  see  inf.  Ch.  XVII. 

(rt)  See  BoKon  Pivfwrtv.  T.amhnl,  (</)  H\ll\.  Burkleij,  fism  17  Yc<>. 
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Chap.  XII. 
Sect.  4. 


fcKiicdly  sold 
hy  tho  aero. 


As  to  the 
etfect  of  the 
expressiona 
*'  by  estima- 
tion," "more 
or  IcsM,"  &c. 


WTiat  defi- 
ciency they 
will  cover. 


could  not  (.•Uiiiu  compensation  if  it  appeared  that  he  con- 
tracted with  a  knowk'dgo  of  the  deficiency,  such  knowledj,'-e 
will  nut  bt'  assumed  from  the  fact  of  his  being  intimately 
acquainted  with  the  property  (<•),  or  even  being  the  occupying 
tenant  (/)  :  nor  is  the  riglit  to  compensation  precluded  b}'  a 
condition  that  he  shall  not  object  to  complete  his  purchase, 
if  the  quantity  should  turn  out  less  than  that  stated  in  the 
particulars  (g)  ;  nor  by  acts  wliich  amount  to  a  waiver  of 
objections  to  the  title  (//). 

The  above  rule,  where  the  estate  is  professedly  bought  by 
the  acre,  or  (which  is  the  same  thing)  (/)  where  the  quantity 
is  stated,  and  there  is  nothing  to  rebut  the  ordinary  pre- 
sumption of  price  having  been  fixed  with  reference  to  quan- 
tity, may,  it  is  conceived,  be  strictly  enforced,  where  no 
words  are  introduced  to  qualify  the  statement  as  to  quantity. 
The  qualifying  expressions,  "by  estimation,"  and  "be  the 
same  more  or  less,"  are,  however,  in  very  general  use ;  and 
the  cases  do  not  seem  to  define  their  precise  effect  (/.•)  :  they 
have  been  held  to  include  a  small  adjoining  strip  of  land  over 
which  the  gi'antor  had  exercised  acts  of  ownership,  although 
the  dimensions  and  boundaries  of  the  property  conveyed  were 
stated  in  the  description  (/)  ;  so,  on  the  other  hand,  they  have 
been  held  to  cover  a  deficiency  of  upwards  of  five  out  of 


394,  401  ;  A'ix^  v.  jnhon,  (1843)  6 
Beav.  124  ;  and  see  McKoizie  v. 
llesketh,  (1877)  7  Ch.  D.  G75  ;  47 
L.  J.  Ch.  231. 

(f)  See  Shacldcton  v.  SiitcUfc,  (1847) 
1  De  G.  &  S.  009  ;  Cohbc/t  v.  Locke 
Kinfi,  (1900)  IG  T.  L.  R.  379  ;  and 
cf.  Lett  V.  Randall,  (1883)  49  L.  T. 
71  ;  and  cf.  the  principle  of  Cato 
V.  Thomjmti,  (1882)  9  Q.  B.  D. 
616  ;  Mat/  v.  riait,  1900,  1  Ch.  620, 
621  ;  69  L.  J.  Ch.  357 ;  and  see 
Bellamy  v.  Bcboiham,  1891,  1  Ch. 
412,  420;  60  L.  J.  Ch.  1G6. 

(/)  King\.  Wilson,  (1843)  6  Beav. 
124. 

(g)  Frost  v.  Brcuer,  (1839)  3  Jur. 
16.5. 


(A)  Calcraft  v.  liocbucl;  (1790)  1 
Vos.  221. 

(i)  mil  V.  Buckley,  (1811)  17  Vcs. 
401. 

[k)    See     Marquis     Towushotd     v. 
Stangroom,  (1801)   6  Ves.  328,  341 
mil  V.  Buckley,  (1811)  17  Ves.  394 
Keale  v.  Parkin,   (1794)   1  Esp.  229 
Anon.,    (1689)    cited    Freem.    106 
Davis  V.   Shepherd,   (1866)   1  Ch.  at 
pp.  416,   418  ;    35  L.  J.  Ch.   561  ; 
Dodd  V.  Burchall,  (1862)  31  L.  J.  Ex. 
364  ;    Re  Ryan's  Est.,  (1868)   Jr.  R. 
3  Eq.  255  ;  Re  Hurlbalt  and  Chaytor, 
(1888)  57  L.J.  Ch.  421. 

(/)  Simpson  v.  J)endy,  (1S60)  8 
C.  B.  N.  S.  433  ;  afif.  (1861)  7  Jur. 
N.  S.  1058.  ' 
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forty-one  acres  {»i) ;  but  not  of  100  out  of  349  acres  («) ;  bo,    ^W-^^"- 

in  the  case  of  6V//  v.  irafson  (o),  similar  expressions  were  not  

allowed  to  cover  a  deficiency  of  two  acres  in  two  closes 
forming  part  of  a  muoli  larger  estate,  the  quantity  of  the 
two  closes  being  stated  to  be  (according  to  a  specified  plan) 
8  a.  1  r.  4  p. 

On  a  sale  by  auction,  the  property  was,  by  an  unlnten-  f{f/"£ou7h. 
tional    error,   described   as   containing   "an   area   of   7,G83 
square    yards,  or  thereabouts,"  when   in   fact   it  contained 
only  4,350  square   yards.      By  the  10th  condition    it   was 
provided  that  if  the  purchaser  should  make  any  requisition 
as  to  title,  compensation,  &c.,  which  the  vendor  should  be 
unwilling  to  comply  with,  the  latter  should  have  the  usual 
power  of  vacating  the  sale;  and  by  the  17th  condition  the 
admeasurements  were   "to    be    presumed   correct,"  and  no 
compensation   allowed  or  requii-ed  in   respect   of    any   in- 
accuracy.    The    purchaser,   after   ha^-ing   taken   possession, 
and  after  the  date  fixed  for  the  completion  of  the  contract, 
claimed    compensation,   whereupon    the   vendor   elected  to 
rescind  the  contract.     On  a  bill  by  the  purchaser  for  specific 
performance   with    a    compensation,   Y.-C.    Stuart   decreed 
specific  performance,  but  only  up/)n  pajTnent  of  the  purchase- 
money  in  full :  the  purchaser  being  willing  to  take  the  land 
at  the  full  price  rather  than  lose  it  altogether.     On  appeal, 
this   decision   was    affirmed  by   Lord   Westbury:    but   his 
Lordship  in   his   judgment    expressed  his  opinion  that  the 
17th  condition  was  intended  to  cover  only  the  consequences 
of  inconsiderable  en-ors;    and  intimated  that  upon  the  case 
before  him  the  conditir.n  could  not  have  been  enforced  by 
the  vendor  had  ho  been  plaintiff  instead  of  defendant  in  a 
suit  for  specific  performance  (;>).     On  the  same  principle  in 

(,„)   in.ch  V.  innchest,.;  (1812)   I  (.)  Sug.    lUh   ed     323  ;    and   ^.o 

y^ji   375  X«/«>  V-  Tompson,  (1851)  9  Ha.  263, 

\„)  iClmn  V.  J/.7/,  (1839)  2  Rus.  273  ;  20  L.  J.  Ch.  o61. 

5-0-     8    L     J     N      S.    Ch.     161.  {p)    Cordinghy    v.     Chfrsfboronpfi, 

N.B'.-Ia   this   ca.c   the    deficiency  ;i8G2)    1  D.  F.  &  J.  379  ;    31   L.  J 

appears  to  have  been  in  the  cultivated  Ch.  617;    Jrf,iltr.„ore  v.   W      (1869) 

^  ^,  8  Eq.  603 ;  and  see  mp.  pp.  1 S."),  6 , 1 , 


078  MAITKKS  KKLAllNti  TO  CUMl'LKTluN  Ol'  I'L'KCllA.^i:. 


Chap.  xri.  II  liter  cnse,  wliero  tbo  contract  was  for  tlio  sale  of  an  estate 
^^•'^-  •*•  containing  21,7r>0  acres,  tlio  ar-tual  acrongo  Leing  afterwards 
asoertainod  to  Lo  only  11,H14  acres,  and  tlie  price  appeared 
to  have  been  fixed  with  referonco  to  the  rental,  the  Court 
refused,  at  tbo  suit  of  the  purchaser,  to  decree  specific 
perfomianco  on  payment  of  the  purchase-money,  less  a 
proper  ccmpcnsation  for  the  deficiency  iu  (quantity  (7). 

Sr..,bi.,orx]j  'Wliero  land  is  described  particularly,  by  stating  not 
fhetaTtionia  Only  the  acres  but  also  the  roods,  or  roods  and  pc.les,^tho 
rcJ^''''wL\'rtho  qualifying  expressions  "by  estimation,"  "more  or  less,"  or 
dtsrrip-.iou  tt  thereabouts,"  cannot,  perhaps,  be  held  to  provide  for  more 
FrLcUonal  than  inaccui'acies  in  the  roods  or  poles  (/•)  :  and,  of  course,  a 
^^'  vendor  cannot,  in  any  case,  rely  upon  such  expressions,  if  he 

fraudulently  misstates  the  quantity  (.s) . 

rurcha^or-«  The  purchaser's  right  is  strictly  to  compensation,  and  not 

rijrht  confined         ggj^^ly  to   an    abatement    of    purchase-money  propor- 

to  compensa-  J 

tion.  tionate  to  the  surface  deficiency :  thus,  where,  upon  tlie  sale 

of  woodlands,  the  value  of  the  timber  was  correctly  stated, 
but  the  land  was  represented  to  contain  more  by  twenty-six 
acres  than  the  actual  quantity,  he  was  allowed,  as  compensa- 
tion, the  estimated  value  of  twenty-six  acres  of  woodland 
Surface  dffi-  minu.«  the  wood  (0-  The  case  is  valuable  as  illustrating  a 
o'/wids  ^^^"^  principle  ;  but,  as  a  decision  between  parties,  its  justice  may 
be  thought  questionable  :  for  it  is  clear  that  in  purchasing 
woodland  (unless  there  is  no  [/rowing  timber),  the  value  of 
the  estate  depends,  not  only  upon  the  present  worth  of  the 
timber  and  of   the    land    apart  from  it,  but  upon  the  two 

Jte  Terry  and  White,  (1880)  32  Ch.D.  ('j  Hill  v.  Buckley,  (1811)  17  Ves. 

14;  35L.  J.Ch.  345;  BceLordEsher's  401  ;  9  Jarm.  Conv.  3rd  ed.  37. 

comment  on  his  own  judgment  in  (0    Winch  v.    Winchester,  (1812)   1 

this  case  in  if^  Faxccett  and  Uobnc»,  V.   &  B.   377  ;    Duke  of  Norfolk  v. 

(1889)  42  Ch.D.  150,  167,  158;    68  Worthy,   (1808)  1   Camp.   337,  339; 

L.  J.  Oh.   763  ;    sec  also  Jacobs   v.  Sug.  14th  ed.  325. 

Itetell,   1900,  2  Ch.  858,  and  cases  (0  Uill\.  Buckley,  (1811)  17  Ves. 

there  cited;  and  eee  tup.  pp.   155,  394;     see    form    of    order,    Seton, 

571^  6th  ed.  347  ;  and  see,  as  to  measure 

[q)  Earl    of   Durham    v.    Legard,  of  compensation,    cases   cited.   Fry, 

(1865)   34  Beav.  611  ;    S4  L.  J.  Cb,  4th   ed.   544  ;    Afpinalls  to   FoiftU, 

689,  (1889;  60  L.  T.  595. 
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taken  to^^etlier,  with  reference  to  tlie  relative  situations  of  the    Clmp.  XII. 
trees  being  such  as  to  afford  them  sufficient  nourishment  and  '— — 


full  space  to  arrive  at  matuiity. 

As  respects  the    quality  of   the    estate, — A  purcha.^er,  it  Abatement 
appears,  may  clami  compensation  m  respect  of  any  deficiency  money  in 
which  "  admits  of  a  certain  estimation  "  (u) :  for  instance,  ho  ^^''''j'^^  "^ . 

^    '  '  uenciency  in 

may  claim  it  for  dilapidations  of  a  house  described  as  "  in  quality  may 
good  repair  \x)  ;  or  for  the  want  of  cultivation  of  land  when, 
described  as  being  in  "  a  high  state  of  cultivation  "  (y) ;  or 
for  the  want  of  a  natural  water  supply,  where  a  manu- 
factory in  a  place  abounding  in  springs  was  described  as 
well  supplied  with  water,  and  there  was  in  fact  only  an 
artificial  supply  on  payment  of  a  water  rate  (z)  ;  but  not  for 
that  which  does  not  admit  of  a  pecuniary  equivalent  :  for 
instance,  it  is  doubtful  whether  compensation  could  bo 
claimed  in  respect  of  the  land  lying  ilispersed,  instead  of 
within  a  ring  fence,  as  described  (r/)  ;  tliough  such  a  variation 
might  be  sufficient  to  avoid  the  sale ;  and  he  cannot  claim 
compensation  in  respect  of  a  misdescription  known  to  him 
when  ho  entered  into  the  contract  (/>).  And  in  this  class  of 
cases  he  must,  unless  the  error  is  also  contained  in  the  convey- 
ance, make  his  claim  before  execution,  for  such  errors  would 
otherwise  be  merged  in  the  conveyance  (r). 

If  the  vendor  has  received  the  purchase-money,  he  must.  Interest  on 

p       T  1  1        i>      T     J  •  abatement. 

m  refunding  the  amount   of  abatement,  pay  interest  upon 
it(./). 

If  the  purchaser,  without  the  vendor's  sanction,  invests  the  Investment 
purchase-money,  he  of  course  takes  all  the  risk  of  the  invest-  ^  ^^^^  "*** 

{u)  Dyer   v.    llnrgravc    (1805)    10  (r)  Pfrriawi  v.  PrrWaMi,  (1884)32  "W. 

Ves.  605,  508.  R,  369 ;  Grencolde-  Wtlliams  v.Baniebt/, 

(x)    n.  ;    Grant   v.    Muni,    (1815)  (1901)  83  L.  T.  708  ;  of.  &rm</<rj  v. 

G.  Coop.  173.  CockrUl,  (1902)  87  L.  T.  30,  wliero 

,  >    T^  „  purchaser  agreed  to  buy  house  in 

(y)  Dyer  v.  Uargravf,  tup.  *  *  .  ^ 

course  of  erection,  and  vendor  agreed 

(r)  Leyland  v.  Illinyworfh,  (1865)  2       ^^  eomplcto  and  furnish  fixtures  ;  seo 

D.  F.  &  J.  248  ;  29  L.  J.  Ch.  611.  ^^^^  ^.f^^.^.^  ^  ^^,„,^.    jg,,^  .,  q    ^ 

(a)  S.  C;  Fiwsierr.  Turner,  (1842)       456  ;  CO  L.  J.  Q.  B.  079. 
6  Jur.  144  ;  11  L.  J.  N.  S.  Ch.  101.  (^  Ferguson  t.   Tadman,  (1827)    1 

(A)  See  hist  note.  Si.  530. 
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Sttt.  4. 


Chap.  XII.  mont,  niid  is  entltl(>cl  to  tlio  profit,  if  any ;  but  tho  risk  and 
possiMo  Lciiofit  of  tlio  investment  are  nliko  shifted  to  tlio 
vendor  if  made  with  his  approval  (r). 


money,  1(»89 
or  gam  ou. 

Summarr  of 
the  law  on 
p<anpenj«4tion 
for  errors. 


1.   In  the 
absence  of 
any  conditiun. 


2.  AVlicre 
the-<^  in  a, 
condition 
excluding 
compensation. 


Shortly  the  law  as  it  now  seems  to  bo  established  on  tho 
siibjeet  of  compensation,  and  distinp^uishing  between  the 
relative  positions  of  vendor  and  purchaser  in  this  relation,  is 
as  follows : — 

I.  In  tho  absence  of  any  express  stipulation,  where  the 
error  is  considerable,  so  as  in  fact  to  bo  of  the  substance  of 
the  contract,  tho  vendor  cannot  insist  upon  specific  perfonn- 
ance  by  the  purchaser,  even  though  ho  is  willing  to  alhjw 
comi^ensation  for  tho  error.  The  purchaser,  on  the  other 
hand,  can,  alike  whether  tho  error  is  substantial  or  trivial, 
insist  upon  the  vendor  giving  him  as  much  as  he  is  able  of 
what  he  has  contracted  to  sell,  with  compensation  in  respect 
of  such  part  as  he  is  unable  to  convey  {/),  except  in  certain 
cases  where  the  purchaser  was  aware  of  the  defect  when  he 
entered  into  the  contract,  or  where  the  error  had  arisen  by  a 
mistake  made  in  good  faith,  and  the  enforcement  of  the  con- 
tract would  be  unjust  (;/),  or  when  the  assessment  of  com- 
pensation cannot  be  at  least  without  great  difficulty  assessed, 
f.r/.,  in  the  case  of  restrictive  covenants  (//).  "Where  the  error 
is  inconsiderable,  tho  vendor  is  entitled  to  enforce  the  con- 
tract, with  compensation  allowed  to  the  purchaser  for  the 
deficiency  (/). 

II.  Judicial  opinions  and  dicta  on  the  exact  application  of 
the  condition,  that  no  error  or  misdescription  shall  annul  the 
sale,  and  that  no  compensation  shall  be  allowed  for  the  same. 


(#)  Burrourjhci  v.  Bfoune,  (1852)  9 
Ha.  GOO,  613  ;  22  L.  J.  Ch.  148. 

(/)  Mortlock  V.  BuUer,  (1805)  10 
Ves.  30.5  ;  liudd  v.  Lascelles,  1900,  1 
Ch.  815  ;  69  L.  J.  Cli.  39G  :  and  for 
other  ca>es,  see  Fry,  4th  ed.  Pt.  V. 
Ch.  II. 

ig)  Earl  of  Durham  v.  Lfgnrd, 
(1865)   34  Beav.  611  :    34  L.  J.  Ch. 


589  ;  Rudd  v.  Lascdkn,  sup.  ;  sed  qu. 
ff.  Burrow  v.  Scammell,  (1881)  19 
Ch.  D.  175;  51  L.  J.  Ch.  296. 

(/))  Itudd  V.  Lascelles,  sup.,  approv- 
ing dictum  of  Jeasel,  M.  R.,  in 
Cato  V.  Thompson,  (1882)  9  Q.  B.  D. 
616,  618. 

(•)  See  inf.  p.  1093. 
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are  somewhat  conflictinpr.      The  "better  opinion  on  its  con-    Chap.  XII. 

Sect   4 

Btruetiou  would  seem  to  Le  that,  wliile  it  applies  both  to  gi-eat  — — 


and  small  errors,  S3  as  to  exclude  the  purchaser's  right  to 
specific  performance  with  compensation  in  crcri/  case,  yet  at 
the  same  time  it  does  not  enable  a  vendor  to  force  upon  a 
purchaser  a  property  which  he  has  substantiall}'  misdescribed. 
The  difference,  in  fact,  between  the  position  of  vendor  and 
purchaser  under  this  condition,  is  that  while  a  vendor  cannot, 
Avhere  there  is  a  substantial  error,  ini:i?;t  on  specific  perform- 
ance, the  purchaser  may  insist  upon  the  vendor  carrying  out 
the  contract ;  but,  in  order  to  do  so,  ho  must  pay  the 
purchase-money  in  full  (/.).  "Where  the  error  is  incon- 
siderable, either  party  is  entitled  to  specific  pcrformauco 
without  compensation. 

III.  A  condition,  that  compensation  should  be  allowed  for  3.  Where 

.    1  .    ,.  ,  , .  ,        ,       there  i.«  a 

any  error  or  misdescription,  only  applies,  as  regards  the  couditiou 
vendor,  to  unsubstantial  errors,  and  does  not  enable  him  to  compe^utu 
insist  upon  the  purchaser  taking  a  property  essentially  diffe- 
rent from  that  which  he  contracted  to  buy.  As  regards  the 
pui-chaser,  such  a  condition  would  not  seem  either  to  add  to 
or  to  diminish  the  rights  of  the  purchaser,  since,  as  we  have 
seen,  he  is,  independently  of  an-y  condition,  entitled  to  insist 
on  the  vendor  carrying  out  so  much  of  the  contract  as  he  can, 
and  at  the  same  time  allowing  compensation  ;  nor  does  it 
prevent  the  piu'chaser  from  refusing  to  carry  out  the  conti-act 
in  any  case,  Avhero  he  would,  in  the  absence  of  the  condition, 
have  been  entitled  to  avoid  it  (/). 

By  the  Conv.  Act,  1881,  s.  8,  a  purchaser,  as  regards  all  sales  Execution  of 
made  after  1881,  is  not  entitled  to  require  the  conveyance  to  by^vendor!' 

(k)    Cordingley    v.     Chfesehoroiigh,  58  L.  J.  Ch.  7G3. 

(1862)  4  D.  F.  &  J.  379  ;    31  L.  J.  (/)  In   Dunn   v.   Flood,    (1885)    28 

Ch.  617;     Whxttrmore  v.  W.,  (1869)  Cli.   D.    586;    54    L.  J.    Gh.   370; 

8  Eq.    603,    ■where  the   action  was  see  judgment  of  Bapprallay,  L.  J., 

practically  a  vendor's  suit  for  specific  sug-go.sting  that  a  cr)ndition  for  com- 

pcrformanco  ;    lie   Tnr;/  and   ll'hitf,  ponsation    might    have   altered   the 

(1SS6)    32   Cli.  D.  14  ;    55   L.  J.  Ch.  decision  ;     lie    FawcHt   and   Jlohnrf, 

345;    though  Lopes,  L.  J.,  took   a  suf).     Sei>  judgment  of  Lord  Eshcr 

dififcrent  view  ;   and  see  Jie  Faiccett  as  to  effect  of  such  condition  ;    and 

and  nolmcs,  (1889)  42  Ch.  D.   150;  see  *m;».  p.  147. 
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Chap.  XII.    1)0  excoutp«l  in  liis  jnescnco,  but  is  entitled  nt  his  own  cost  to 

^^^-  "*•       hnvo  the  oxoc\ition  of  the  conveyance  attested  hy  some  person 

appointed  Ly  liim,wlio  may,  if  ho  thinks  fit,  be  his  solicitor  (m)- 

Section  o.  (o).   To  icliom  (lud  /lOir  putrhasc-money  should  he  paid. 

To  whom  and  The  ogent  of  the  vendor  cannot,  nor  formerly  coidd  the 
h,.wpurrha.o-  ^f.^jo^.'g  solicitor  (/O,  witliout  special  authority,  receive  and 
i... paid.  o-ive  a  discharge  for  the   purchase-money:    and  the  usual 

1.  ukUiiw.      j,jjj^^,j.5p,|  receipt  was,  in   Equity,  no  conclusive  evidence  of 

payment  (o).  The  money,  therefore,  should  formerly  in 
strictness  have  been  paid  to  the  vendor  personally,  or  upon 
his  written  authority ;  and  a  purchaser  could  insist  either  on 
personal  payment,  or  on  the  production  of  a  written 
authority  (;/).  Tlio  mere  fact  of  the  solicitor  having  in  his 
possession  a  deed  executed  by  his  client  gave  him  no  authority 
to  receive  the  purchase-money;  and  a  mortgage  deed  was 
declared  void  as  against  the  trustee  in  bankruptcy  of  the 
mortgagor,  where  the  money  had  thus  been  paid  to  his 
solicitor  who  absconded  {q) . 

2.  Present  But  in  cases  arising  after  1881,  the  rule  established  by 
^'*'*'*                Vinnj  V.  Chaplin  (r),  and  Ex  parte  Sicinbanks  (s),  has  been 

altered  by  s.  oG  of  the  Conv.  Act,  1881,  which  provides  (^ 
that  where  a  solicitor  produces  (u)  a  deed,  having  in  the  body 
thereof,  or  indorsed  thereon,  a  receipt  for  consideration  money 
or  other  consideration,  the  deed  being  executed  or  the  indorsed 
receipt  being  signed  by  the  person  entitled  to  give  a  receipt 
for  that  consideration,  the  deed  shall  be  sufficient  authority 
to  the  person  liable  to  pay  or  give  the  same  for  his  paying  or 

(»m)   This   section    is    applied    by  (q)  Ex   p.    Suinhanl;-",    (1879)    11 

B.  9  (1)  of  the  L.  T.  Act,  1897,  to  Ch.  D.  525  ;    48  L.  J.  Bkcy.   120. 

transfers  of  registered  land.  But  see  and  distinguish  Gordon  v. 

(h)  Sug.    14th  cd.    C67  ;    and  sec  /awic*,  (1885)  30  Ch.  D.  249. 

Ee  Fn/er,  (1857)  3  K.  &  J.  317  ;    2G  (,.)  ,v,'„j,. 


L.  J.  Ch.  393. 


Sup. 


(a)    Winter  v.  Lord  Anton,  (1827)  3 

Eos.  488  ;    G  L.  J.  Ch.  7  ;    and  sco  ^  '     ' 

.  f       -.29  (m)  /.c,  actually  produces,  Day  v. 

ip)'  Vuinj  V.  Chaplin,  (1858)  2  D.  Jf'oolu-ich,  ^c.  Sac,  (1888)  40  Ch.,D. 

&  J   468,  482  ;  27  L.  J.  Ch.  434.  491  :  58  L.  J.  Ch.  280. 
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ginng  the  same  to  the  solicitor,  without  the  solicitor  pro-    Chap.  xil. 

dueing  any  separate  or  other  direction  or  authority  in  that  ''*'.. 

behalf  from  the  person  who  executed  or  signed  the  deed  or 
receipt.  A  solicitor  within  the  section  appears  to  mean  a 
solicitor  acting  for  the  party  to  whom  tlio  money  is  expressed 
to  be  paid  (./•),  and  in  the  absence  of  anything  to  suggest  the 
contrary,  it  seems  that  the  person  paying  the  money  may, 
and  indeed  is  bound  to,  assume  that  the  solicitor  producing 
the  deed  is  acting  as  solicitor  for  the  person  having  power  to 
give  a  discharge  {//). 

The  effect  of  s.  5G  being  merely  to  make  a  deed  in  the  Conv.  Act, 
form  there  described  equivalent  to  an  autliority  to  the  solicitor  appli'c^lo" 
to  receive  tlie  purchase-money,  had  no  apiilication  to  sales  by  {ruTtws^^ 
fiduciary  vendors,  except  in  cases  where  they  were  otherwise 
justified  in  giving  such  an  authority  to  their  solicitor  (=)  ;  but 
now  under  s.  17,  sub-s.  (1)  (a)  of  the  Trustee  Act,  1893,  the 
section  is  extended  to  the  case  of  a  trustee ;  this  does  not, 
however,  authorise  an  attorney  of  a  trustee  without  an  express 
power  to  give  a  receipt  (b). 

AVhere,   on   a   sale  by  two   trustees,   a    cheque   for  the  Liability  of 
proceeds  was  handed  by  one  to 'the  other,  who  misapplied  it,  „S^ 
both  were  held  liable  {c)  ;  but  where  a  trustee  obtains  pos- 
session of  the  money  by  an  act  of  dishonesty,  and  without 
the  knowledge  of  Ids  co-trustee,  the  latter  is  not  liable  for 
its  misapplication  (f/).     A  receipt  signed  by  one  trustee  on 

(x)  Day  V.  JFooliricfi,  ije.  Soe.,  sup.  ;  (A)  lie  llctUiiy  and  MertoH,  tup. 

lie  JUtlhig  and  Mirton,  1893,  3  Ch.  {,■)   Trutch  v,   Lumpnll,   (1855)  20 

269  ;  G2  L.  J.  Ch.  783  ;  and  sec  Kin//  Beiiv.  1 16  ;  and  seo  Grijithsy.  Porter, 

V.  Smith,  1900,  2  Ch.  42-5  ;  09  L.  J.  (ISoS)  25  Bcav.  236;  liodbardx.  Cooke, 

Ch.  598.  (1877)   25  W.  R.   555;    Robinson  v. 

(y)  King  V.  Smith,  sup.  Harkin,   1896,  2  Ch.  415;  65  L.  J. 

Ch.  773. 
(z)  See  lie Flourr and 2feirop.  Hoard  /j\    «  i         ^      ,  ..«,,>- 

J^  '      .      .  ^     ^  ('0  Barnard  v.  liitashuw,     1SG2    3 

0/  Works,     1884    27  Ch.  D.  592 ;  53       n     T    *  «    -i^-      «  I     ♦      i 

T    T  r.1    ok\     t>    n  n  1  II- .  •^-  •'•  ^  ^-  2^'-     ^'^  *»"  ^°  trustee 

lj.o.Ch.\ibo;  Re  Bellamy  and  Ml  trop.       ,    .  xt     t      t  ■■,  ,    . 

.     .  „.    _,  bcincr  rosponsiMo  for  failuro  of  the 

2?oa;-rfo/ffVA*,   1883)  24  Ch.D.  387;       ,      ,    -      \  •  ,    .,  ru    i  wjo 

,,T     ,    >^,     o-^  iMuK  m  which  the  purchaso-money 

62  L.  J.  Ch.  870.  .      .  i      •        .   ,     „-  „ 

18    temporarily    jnvc.xtod,    W  ilka    v. 

(a)  Re-enacting  e.    2   of   Trustee       O'lr-cw,  (I8.iG)  3  Dr.  584  :   Cannx.C, 

Act,  1888.  (1884)  33  W.  R.  40. 
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Cl.«p.  XII.    Lt'lmU  of  liimsolf  and  liis  co-tnistco,  is  not  a  sufficient  dis- 

^'"^-  ^-       charge  to  tlio  piirchasor  (r).     Whore  trustcos  for  sale  omploy 

ono  of  thoir  own  number  as  their  solicitor  in  the  transaction, 

payment  of  tlio  purchase-money  to  liim  will  bo  considered  as 

made  in  his  capacity  of  trustee,  and  not  as  solicitor  (/). 

raymcnt  to  AVlion  an  agcnt  is  empowered  to  receive  the  money,  there 

ajffut*.  ^^^^^  ^^  ^  payment  in  good  faith  ;  for  instance,  it  cannot  bo 

set  off  against  a  private  debt  due  from  him  to  the  purchaser  {(j), 
imless  the  vendor,  being  indebted  to  tho  agent,  has  autho- 
rised him  not  merely  to  receive,  but  to  pay  himself  out  of 
it  (//)  :  and  where  the  same  solicitors  acted  for  both  parties, 
being  authorised  by  the  vendors  to  receive  the  purchase- 
money,  and  by  the  purchaser  to  apply  for  that  purpose 
money  of  his  which  they  had  in  their  possession,  and  the 
agents  in  their  accounts  with  their  respective  clients  credited 
the  vendors  and  debited  the  purchaser  with  the  amount,  the 
latter,  on  the  bankruptcy  of  tho  solicitors,  was  still  held 
liable  to  pay  the  purchase-money,  the  vendors  not  having 
sanctioned  that  particular  mode  of  payment  (/)•  So,  if  an 
agent  is  authorised  to  receive  the  money  according  to  the 
contract,  and  it  is  paid  to  him  in  anticipation  of  the  time 
therein  named,  tho  purchaser  is  liable  for  its  duo  application  (/.•) . 

(t)  irally.Francl;{l8i9)nBc&y.  Si.   N.  S,  205;  20  L.  J.   Ch.  362; 

6iy;    18  L.  J.  Ch.    362;    and    see  6Vi^m  v.  C7oim,  (1855)  20  Beav.  61  ; 

J7mI/.  V.  Ora/ofA,  (1873)  18Eq.  215;  London    Freehold,    ie.    Co.   v.    Baron 

10  Ch.  22;  44  L.  J.  Ch.  i:>7.  SHjficld,  1897,  2  Ch.   008  ;  66  L.  J. 

(/)   i?«  Frf/rr,  (1857)  3  K.  &  J.  Ch.  790.     As  to  tho  purchaser's  lia- 

317  •  20  L.  J.  Ch.  393.  bility  for  a  fraudulent  application  of 

(^)   Yoiniy  V.  Tl'hite,  (1844)  7  Beav.  the    purchase-money,  to  which  his 

506  ;   13  L.  J.  Ch.  419.  solicitor,  acting  also  for  the  vendor, 

{h)  Barkrr  v.   Grermnod,  (1837)  2  was  privy,  see  Doe\.  Martin,  (1790) 

Y.  4c  C.  414  ;  6  L.  J.  N.  S.  Ex.  Eq.  4  T.   R.   39,  66  ;  see  also  Ilicks  v. 

54  ;  llanloj  v.  Ca»mn,  (1847)  11  Jur.  Morant,  (1829)  3  Y.  &  J.  286;  Bovha 

1088.     As  to  how  the  loss  of  money  v.    Stewart,    (1803)    1     Sch.    k    L. 

by  the  fraud  of  a  person  acting  as  at  p.  222. 

agent  for  both  parties  is  to  be  borne,  (i)  Wrout  v.  Baices,  (1858)  25  Beav. 

bee   Vandaleur  v.   Blagrave,   (1813,  6  369  ;   Coupe  v.  Collyer,  (1890)  62  L.  T. 

Beav.  505;  on  app.  (1S47)   11  Jur.  927:  axA^e  London  Freehold,  i^c.  Co. 

935;    Youvg  v.   6(/y,  (1844)   8  Beav.  v.  Baron  Suffield,  sup. 

147;    Iliorns    v.    Holtom,   (1852)    16  {k)  Parnther  \.  GaitskeU,{\i\\)  U 

Beav.  259;    West  v.  Jone$,  (1851)   1  Ea.  432;   Cotmnu  v.    Orton,   (1841)  5 
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In  short,  an  agent  has  prima  facie  authority  to  receive  payment    Chap.  XII. 
only  in  money ;  and  it  is  not  sufficient  to  write  off  the  money  — ^- — — — 


against  other  money  due  from  tlie  agent,  or  otherwise  set  off 
in  account  merely  (/).  "Where  the  purchaser's  attorney  was 
appointed  for  that  turn  deputy  steward  of  a  manor,  for  the 
purpose  of  taking  the  purchaser's  admittance,  and  received 
from  him  payment  of  the  lord's  fine,  steward's  fees,  and  his 
own  professional  charges  in  a  single  cheque,  which,  on  being 
paid  into  his  bankers,  was  retained  by  them  in  part  disci large 
of « his  overdrawn  account,  it  was  luld  in  an  u'.tioii  by  the 
lord  against  the  purchaser,  that  the  steward  having  been 
authorised  to  receive  the  amount  of  the  fine,  payment  by 
cheque  to  him  was  equivalent  to  payment  in  cash,  and  was 
good  as  against  the  lord  im). 

If  a  cheque  is  given  for  the  purchase-money,  and,  by  reason  Payment  of 
of  an  unintentional  non-compliance  with  the  Stamp  Act,  is  01""^^^^." 
so  tb-awn  that  no  action  could  be  maintained  upon  it,  and  c^®que- 
the  bankers  upon  whom  it  is  drawn  fail  before  payment,  or 
if   (supposing  it  to  bo  valid  and  to  be  presented  within  a 
reasonable  time)  the  bankers,-  upon  receiving  it  with  instruc- 
tions to  transmit  the  amount  to  London,  on  the  same  day, 
and  before  the  usual  hour  for  closing  business,  stop  paj-ment, 
the  loss  falls  on  the  pm"chaser(«)  :  so,  if  presentation  of  the 
cheque  be  delayed  at  his  request,  and  the  bank  fail  in  the 
interval  (0).     Of  course,  the  vendor  may  decline  to  take  a 
cheque  (/>).     An  agent  of   the   vendor  to  receive   payment 
has  no  authority  to  take  a  cheque ;  if  ho  does  it  is  at  his 

Jur.  142 ;  and  see  sup.  p.  215  ;  Jfur/hrs  there  cited. 

V.  Morrix,  (;8o2)  9  Ha.  G-16;  2  D.  M.  (//)  Bond  v.  ininlen,  ,1845)  1  Coll. 

&  G.  349;  21  L.  J.  Ch.  7C1.  5S3  ;   14  L.  J.  Ch.  155;  Lord  Hard 

(/)  Suretinffv.  fearce,  (185'J)  7C.  B.  v.  Oxford,  .jr.  Ji.  Co.,  (1852)  2  D.  M, 

N.  S.  449,  485;    (1861)  9  ib.  634;  &  G.   750;   22  L.  J.  Oi.  905;  tho 

Teamoti  v.  .'^cott,  (1878)  9  Ch.  D.  198  ;  Court  will  not  compel  the  delivery  up 

47  L.  J.  Ch.  705;  Coupe  v.    CvUi/n;  of  a  void  cheque,  Ctirrmi/ton  v.  Tell, 

'I'P'  (1849)  3  Do  G.  &  S.  512. 

(»«)  Bridffes  V.  Garrett,  (1870)  L.  R.  (o)  Lord  U'ardw  Oxford,  4r.  K.  Co., 

5  C.  P.  451 ;  39  L.  J.  C.  P.  251 ;  and  $up. 

Bee  Papi  V.    Westacott,  1894,  1  Q.  B.  (;,)  Clarke  r.  Kina,  (1826)  2  C.  & 

272:  C3  L.  J.  Q.  ]?.  2-'2,  and  cases  P.  286. 
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Cliap.  XII.  owii  risk  (7).  A  mutual  ngont,  upoIl^vhom  a  bill  of  excbango 
~ — — —  is,  according  to  tlio  contract,  drawn  by  tlio  purcbaser  in 
favour  of  tbo  vendor,  cannot,  "witbout  tbo  consent  of  tbe 
latter,  enter  tbo  Bame  to  bis  credit  before  it  arrives  at 
maturity ;  so  tbat  if  tbo  agent  fail  in  tbe  interval,  tbe  loss 
falls  on  tbo  purcbaser,  tbougb  tbe  bill  lias  been  so  entered, 
and  miglit  bave  been  drawn  against  by  tbe  vendor  (r). 

Joint  vendors.  Any  ono  of  Several  joint  vendors  can,  at  Law,  give  a 
discbarge  for  tbe  entire  purcbasc-money  (.s)  ;  but  tbis  is  not 
tbe  rule  in  Equity  :  nor  does  it  in  Law  extend  to  a  case 
wbere  persons  collectively  entitled  to  an  estate  agree  to  sell 
under  terms  constituting  several  contracts  in  relation  to  tbeir 
respective  sbares.  Wbere  an  equitable  cbarge  is  vested  in 
two  persons  as  joint  tenants,  and  ono  only  witbout  tbe  express 
autbority  of  tbo  otber  signs  a  receipt  for  tlie  wbole  mortgage 
debt,  tbe  land  is  not  effectually  discbarged,  and  tbe  title 
could  not  be  forced  on  an  unwilling  purcbaser  (/),  even 
tbougli  tbe  party  paid  ultimately  becomes  tbe  siu'vivor  in  tbe 
joint  account  {u). 


Sale  under 
power  of 
uttoruev. 


On  fi.ilc  in 
bankruptcy. 


Wbere  tbe  conveyance  is  executed  imder  a  power  of 
attorney,  unless  declared  to  be  irrevocable  under  tbe  Conv. 
Act,  1882  (.r),  tbe  proper  course  seems  to  be  to  let  tbe  purcbase- 
money  be  invested  in  tbe  names  of  trustees,  at  tbo  expense 
and  risk  of  tbe  vendor,  until  satisfactory  evidence  is  adduced 
of  tlie  validity  of  tbe  power  at  tlio  date  of  tbe  execution  of 
tbe  conveyance. 

Under  tbe  Bkcy.  Act,  1883,  s.  56,  it  is  tbe  duty  of  the 
trustee  to  sell  tbo  bankrupt's  property,  and  be  is  competent 
to  give  receipts  for  tbe  i»urcbase-moiiey. 


{q)  See  rape  v.  TVntacott,  1894,  1 
Q.  B.  272;  G3  L.  J.  Q.  B.  222; 
BUtmbrrg  v.  Life  Interest*,  ic.  Corp., 
1897,  1  Cb.  171  ;  06  L.  J.  Ch.  127 ; 
dismis.sed  on  facts  in  C.  A.  1898,  1 
Cb.  27. 

(.)  Maxuell  T.  Deare,  (1853)  1  C. 
L.  R.  776. 

(«)  See  WaVace  v.  KtUall  {\%A(i)  7 


M.  &  W.  2G4  ;  Ilmhand  v.  Davit, 
{18.31)  10  C.  B.  645;  20  L.  J.  C.  P. 
118. 

(0  Mat  son  v.  Dennis,  (1864)  4  D.  J. 
&  S.  315  ;  Powell  y.  Jirodhurst,  1901, 
2Ch.  160;  70  L.J.  Ch.  .'587. 

(m)  Fotcell  v.  JSrodhumt,  sup. 

{x)  Ss.  8  and  9,  and  see  88.  46—48 
of  Conv.  Act.  1881. 
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"When  A.,  in  ignorance  of  the  jmrcbaser  being  an  uncertifi-    Cliap.  xri. 
cated  bankrupt,  advanced  part  of  the  purchase-money,  and 


paid  it  direct  to  tlio  vendor,  and  the  conveyance  was  handed  party^advanc- 
over  to  liim  immediately  after  its  execution,  he  was  hcM  to  'V^'  i'*""*  °* 

.  ,        .  the  purchnm?- 

have  a  valid  lieu  upon  the  property  ;  though  the  purchaser  money,  m 
at  the  same  time  signed  a  memorandum  stating  that  hv  had  j.ur  has.  r'-* 
deposited  the  deed  with  A.  as  a  seem-ity  for  the  advance  (y).  tiXuptrv. 
But   a   purchaser,  who  has  contracted  with   a   person  who 
before  conveyance  becomes  bankrupt,  to  buy  property,  and 
after  the  date  of  the  bankruptcy  in  good  faith  pays  him  the 
purchase-money,  is  not  protected,  and  will  have  to  pay  the 
purchase-money  over  again  to  tlie  trustee,  though  ho  had 
no  notice  of  the  adjudication  when  he  paid  his  money  to  the 
bankrupt  vendor  (z). 

Under  s.  42  of  the  Trustee  Act,  1893  (a),  trustees,  or  a  Discharge  of 
majority  of  them,  can  pay  money  or  securities  into  the  High  JTuX'TW^i 
Com-t  (/>)  to  be  dealt  with,  subject  to  rules  of  Court,  according  ^^^:  ^^'*^' 
to  the  orders  of  the  Com-t,  and  the  receipt  or  certificate  of  the 
proper  officer  will  be  a  sufficient  discharge  to  them.     Under 
the  Trustees'  llelief  Act,  it  was  held  that  a  purchaser  of  land 
subject  to  a  pecuniary  c//((r(/c  could  not  pay  the  amount  into 
Court  (r) :    but  it  might  be  done  if    by  reason  of   adverse 
claims,  or  the  disability  of  the  mortgagor,  a  mortgagee,  selHu"- 
under  his  power,  was  unable  to  obtain  a  discharge  for  the 
siu'plus  proceeds  of  sale  (d).     So,  where  there  are  conflicting 

(y)  Mcux  V.  SmilJi,    (18-10)   11  Si,  which  enactments  are  also  repealed 

410;  12  L.J.  N.  S.  Ch.  209;  Jiml  by  this  Act.     And  see  generally  on 

V.  P//i7/^o«,1900,  1  Ch.  822:  69L.  J.  the    section,    and    as    to   procedure 

Ch.  487.   And  SCO  also  J/(7<.r  V.  S„iith  thereunder,  Lewin,  11th  cd.  pp.  4  IS 

as  to  the  usual  mode  of  payment  for  rt  foj. 
public-houses.  (i)  Under  the  County  Courts  Act, 

(z)  Exp.  Rabbulijc,  (1878)  8  Ch.  D.  1888,  s.  70,  sums  not  exceeding  oOO/! 

367;    and  see  PowcU    v.   Manhall,  can  bo  paid   into  the    Tost    Office 

rarkca.^-  Co.,  1809,  1  Q.  B.  710:  C3  Savings  Bank. 
L.  J.  Q.  B.  477.  (<•)  lie  liuckUfj,    (1853)    17    Beav 

(rt)    Re-enacting    tho    Trustees'  110  ;  22  L.  J.  Ch.  1>;{4  ;   Jir  Cvcprr'$ 

Relief  Act,  1847,  its  amending  Act,  Lrgacy,    (1863)    17    Jur.     10S7  ;    23 

1848,     tho     Trustees'     Relief     Act  L.  J.  Ch.  25. 

(Ireland),    1848,    and    tho    Legacy  {d)  Roberts  v.  Jlatl,  (1855)    1    Jur. 

Duty  Act,  17116  (36  Geo.  3,  c.  62),  all  N.  S.  SS.J  ;  24  L.  J.  Ch.  471. 


088  MATiihs  i:i;i,ATrxfi  to  Completion  of  ruRcnASi:. 

n»ap.  XII.    claims  to  tho  proceeds  of  sale,  the  amount  can,  by  arraugo- 
'— —  ment,  bo  paid  to  trustees,  in  trust  for  tho  riglitful  owners: 


the  right  to  bo  ascertained,  if  necessary,  by  means  of  a  pay- 
ment into  Court,  and  a  summons  or  petition  under  tho  Trusteo 
On  Hale  under  Act,  18*J3(r).  An  iucumbranco  may  conveniently  be  dis- 
i>Ni.  ». .').'  posed  of  on  a  sale  by  p;\yin;j;  into  Court  the'  amount  of  the 
incumbranfo  together  with  a  margin  of  lU  per  cent,  under 
the  provisions  of  s.  0  of  tho  Conv.  Act,  1881  (./). 

rayment  of  Upon  a  Sale  by  a  statutory  owner,  under  the  L.  C.  C.  Act, 

nim^py^upon"'  184-3,   the  entire   purchase   and    compensation    moneys,   if 
sale  by  statu-  amountinff  to  200/.,  must  be  paid  into  the  bank,  or  (if  under 

titry  <iwner8  O  '  i  '  \ 

to  riilway       200/.  but  exceeding  20/.),  into  the  bank,  or  to  trustees,  and  be 
&c.  '       ai»plied  in  manner  directed  by  the  G'Jth  and  following  sections 

of  the  Act :  and  no  part  thereof  can  be  safely  paid  to  the 
statutory  owner.  The  above  provisions  extend  to  money 
agreed  to  be  paid  to  him  for  assenting  to,  or  not  opposing,  the 
passing  of  tho  bill  authorising  the  taking  of  the  lands ;  but 
the  Coiu't  or  the  trustees,  as  the  case  may  be,  may  allot  to 
him  a  portion  of  the  sum  so  paid,  as  a  comi^ensation  for 
personal  injury,  inconvenience  or  annoyance  (^).  Statutory 
vendors,  having  pressed  for  and  received  the  purchase-money, 
liave  been  comiielled,  on  the  application  of  the  purchasers,  to 
bring  it  into  Court  (//).  Where,  after  the  amount  of  the 
purchase -money  has  been  ascertained  or  agreed  upon,  the 
owner  (/)  refuses  to  convey,  or  cannot  be  found,  or  does  not 
make  a  satisfactory  title  (/•),  the  purchase-money  may  be  paid 
into  Court  (/),  and  upon  the  execution  of  a  deed  poll  by  the 
company,  the  lands  purchased  vest  in  the  company  (iii). 

(f)  See  Lewin,   llth  cd.   p.  422  ;  (<;  Dowjhiss  v.  L.  S;  X.  JF.  R.  Co., 

An.  Pr.,  R.  S.  C.  Ord.  LV.  r.  \.\k.  (18.57)    3   K.    &   J.    173  ;     ll'elU    y. 

(/)  Re  G.  X.  It.  Co.  and  Sanderson,  C/itfms/ord  Loc.  JUL,  (1880)  1  j  Ch.  D. 

(1884)  25  Ch.  D.  788  ;    53  L.  J.  Cix.  108  ;  49  L.  J.  Ch.  827. 

445  ;    and  notes  to  the   section   in  (jt)  ^  ^lanor  of  LoxceUoft,  (1883) 

Wolst.  Conv.  and  S.  L.  Acts.  24  Ch.  D.  253  ;  52  L  J.  Gi.  912. 

(y)  S.  73 ;    see  Re  Luke  of  Marl- 
borough's Estates,  (1849)  13  Jur.  73S;  '^^  ^-  '^• 

Ex  p.  Rector  of  Little  Steeping,  {\^\^)  (m)  S.  77.     As  to  the  fonnalities 

5  R.  C.  207.  to  be  observed,  see  Ex  p.    Winder, 

(A)  L.  ^  X.  IF.  R.  Co.  V.   Corp.  of  (1877)  6  Ch.  D.  696  ;    46  L.  J.  Ch. 

Lnncatttr,  (1851)  15  Bear.  22.  572. 
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By  s.  (JO,  money  so  paid  iuto  C'.jurt  i.s  to  remain  (loj.osited    G.ap.  Xir. 
until  applied  for  some  one  or  more  of  the  followio^-  jmrposes ;       ^^*-  ■^• 


viz.,  the  purchase  or  redemption  of  the  land-tax,  or  the  dis-  ";;^«uj;Vo' 
charge   of  any  deU  or  incumbrance  affocling  the  land,  or  «"''«"Ppl'«i 
other  lands  settled  to  the  same  uses,— the  purchase  of  otlier  cSJwuou. 
lands  to  be  settled  to  the  same  uses,  i<ce.,  as  the  lands  taken, 
—the  removing  and  replacing  of  buildings  and  substituting 
others  in  their  stead,  whero  tli.>  money  is  paid  in  respect  of 
any  buildings  taken,— or  the  payment  to  any  person  becoming 
absolutely   entitled    to    the   money;    the   section   has   been 
liberally  construed  (>/),  and  its  scope  largely  extended  by 
s.  32  of  the  S.  L.  Act,  1882,  which  provides  that  monev  j.aid  Money  in 
into  Court  under  any  Act  incorporating  wholly  or  in  part  the  aH^u^th  ^ 
L.  C.  C.  Acts,  and  liable  to  be  laid  out  in  the  purchase  of  \"'J'""  ^-  ^• 
land,  to  be  made  subject  to  a  settlement,  may  be  invested 
or  applied  as  capital  money  arising  under  tlie  S.  L.  Acts  (o). 

An  order  for  the  reinvestment  of  part  of  tlie  money  in  Wlicro 
land  may  also  direct  tliat  tlio  balance,  if  less  than  20/.   be  I"'^'"!''^ '," , 
paid  to  tlie  tenant  for  life  (jj)  :  and  a  balance  of  30/.,  remain-  *''='"  -'"• 
ing  after  the  purchase  of  an  estate,  was  ordered  to  be  paid  to 
the  tenant  for  life,  on  his  undertaking  to  apply  it  in  perma- 
nent improvements  {>/)  ;  but  where  tlio  balance  was  2<)/.  10»-., 
the  Court   refused  to  order  payment  to  tlie  tenant  for  life 
in  liquidation  of  extra  costs  bevond  those  allowed  by  the 
■Act(/-). 

Questions  arising  between  tenant  for  life  and  remainder-  Apportion- 
man  as  to  the  disposition  and  application  of  purchase-moneys  r^.^fney 
in  which  both  are  interested,  are  dealt  with  by  s.  74  M  of  "''  bt-twcen 

Ln    n     A    i.  •   '  1  ,  '  tenant  for  life 

.  ^u.  Kj.  Act,  provisions  analogous  to  which  are  contained  in  an<l  remain- 

derman. 

(«)  For  cases  on  s.  60,  see  notes  to  (1848)  12  Jur.  618  :    £x  p.  Rector  of 

the  section  in  Jepson's  L.  C.  Acts,  Little  Sletpinp,  (IS-IS)  6  R.  C.  207. 

2ud  ed.  ;   lie  Loudon  Countij  fouueil,  (y)  Ex  p.  Jtanett,  (1850)   19  L.J. 

(1901)  S4L.T.  808,  asto  application  Cli.    415;     but    see    Jle    Bateman'$ 

of    puroha,«c-money   of    churcliynrd  Kstatt,  (1852)  21  L.  J.  Ch.  691. 

compulsorily  taken.  (r)  Exp.  Vitar  of  Bre^lieot,  (1848) 

(o)  See  notes  to  s.  32   in  Wulst.  6  R.  C.  209;  17  L.  J,  Ch.  414. 

Conv,  and  S.  L.  Acta.  (*)  Sco  cases  cited  in  note  to  the 

(/>)  See  e.  72.     Re  Lord  E^rtmont,  section  in  J^pson  on  L.  C.  Arf«. 

1>.       VOL.  T.  Y  Y 
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Chap.  XII.    s.  34  of  the  S.  L.  Act,  1882  (/),  and  s.  'AT  of  tlio  S.  E.  Act, 

Sect.  5.         ,^,-^ 


On  Bale  undtr 
L.  C.  C.  Act, 
person  in 
p(>.«.>«<-H.si()n  w 
primd  facte 
entitled  to 
pun-haso- 
mont  V 
deposite<l. 
Affidavit 
ncc«\ssnrj  on 
petition  for 
payment  out 
of  Court. 


Soot.  7!)  of  the  L.  C.  C.  Act,  1H45,  provides  that  as 
regards  title  to  lands  in  respect  of  wKuh  money  has  been 
deposited,  the  persons  in  possession  as  owners  are  to  be 
deemed  entitled  until  the  contrary  is  sliown,  and  money 
deposited  is  to  be  paid  or  applied  accordingly  («).  But  in 
all  applications  under  Acts  of  Parliament  directing  the 
purchase-money  of  property  sold  to  be  paid  into  Court,  the 
petitioners  claiming  to  bo  entitled  to  the  money  so  paid 
in,  must  make  an  ailidavit  not  only  verifying  their  title, 
but  also  stating  that  they  are  not  aware  of  any  right  in  any 
other  person,  or  of  any  claim  made  by  any  other  person,  to 
the  sura  mentioned  in  the  petition,  or  any  part  thereof  (.r). 
^Tiere  the  application  is  made  by  a  married  woman,  there 
must  be  an  affidavit  of  no  settlement  (//).  "Where  she  is 
entitled  to  the  fund  for  her  separate  use,  or  under  the 
M.  TV.  P.  Act,  18S2,  her  separate  examination  is  not  neces- 
sary; but  in  otlier  cases  it  is  prima  facie  necessary  (s). 
Where  a  person  entitled  to  an  aliquot  shai-e  of  a  sum  of 
money  so  brought  into  Court  petitions  for  payment  of 
his  share,  he  need  not  give  notice  to  tlie  parties  entitled  to 
the  other  shares  (//),  nor,  where  an  order  has  been  made  for 
tlie  payment  of  the  interest  to  a  single  woman,  need  the 
company  be  served  with  a  petition  for  its  payment  to  her 
and  her  husband  on  her  marriage  (//). 


Who  are 

persons 

"  absolutely 

entitled." 


Persons  "  becoming  absolutely  entitled  "  within  the  mean- 
ing of  s.  69  of  the  L.  C.  C.  Act,  1845,  so  as  to  entitle  them 
to  have  money  in  Court  ])aid  out  to  them,  include  trustees 


[t)  See  notes  to  this  section  in 
Wolst.  Conv.  and  S.  L.  Acts. 

(m)  See  cases  cited  in  the  notes  to 
this  section  in  Jepson,  L.  C.  Acts. 

(x)  R.  S.  C.  1883,  O.  LII.  r.  18, 
and  notes  thereto  in  An.  Pr. 

(y)  Supreme  Court  Funds  Eulcs, 
1894,  r.  61  ;    and  see  linden  v.  /?., 


(1816)  9  Bcav.  113  ;  Timothtj  v. 
Crouii,  (1900)  82  L.  T.  \\2. 

{z)  An.  Pr.  notes  on  Ord.  XVI. 
r.  IG;  additional  notes,  Vol.  II. 

{a)  Itr  Midhwd  n.  Co.,  (1847)  11 
Jur.  190.5. 

(*)  Ex  p.  Jlordcni,  (1848)  2  De  G. 
&  S.  263. 
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for  sale,  or  with  a  power  of  sale,  charity  trustees  au<l  the    <^f  p-  XII. 

official  trustee  of  charitahle  funds,  a  dowrcss,  and  a  tenant  ^^'  ^' 

in  tail  (r). 


Upon  a  petition  by  a  tenant  for  life  for  the  re-investment  Antosoivice 
of  the  money  paid  into  Court,  it  is  necessary  to  serve  inoum-  b?„n(!c'^' 
brancers  ui)on  the  life  estate  {(/) :  but  not  parties  entitled 
in  remainder  (<)  ;  nor  the  tenant  for  life,  where  the  incum- 
brance only  affects  his  estate  (/) ;  unless  the  Court  or  the 
company  require  his  appearance  (//)  ;  but  in  other  eases, 
incumbrancers  must  be  served  (//),  except  where  the  mort- 
gage only  affects  land  not  taken  by  the  company  (/),  or  has 
been  created  since  the  purchase-money  was  paid  into  Court. 

The  Court  has  refused  to  sanction  the  investment  of  Wliat  mode  of 
money,  so  paid  into  Court,  in  the  purchase  of  an  equity  of  [her°J.TLT^ 
redemption  (/) :  and  has  refused  to  interfere  with  the  Master's  ]"'  '■^i°''i'"°«i 

,     .  .  ,  ,,  .  "J  Court  'k). 

decision  who  reported  generally  against  the  propriety  of  an 

investment  on  mortgage  (;>/)•     An  investment  in  land   of  a 

different   tenm-e   from    that   which    produced    the   fund   is 

generally  improper  (n)  :  but  the  rule  does  ivA  prevent  the 


(r)  See  notes  to  s.  69  in  Jepson, 
L.  C.  Acts,  '2nd  e<l.  pp.  195  ft  seq.  ; 
and  as  to  a  statutory  corporation,  see 
Ite  Chfhea  Watericorka  Co.,  (1887)  66 
L.  T.  421  ;  56  L.  J.  Ch.  640.  And 
also  as  to  trustees,  Be  Morgan,  1900, 
2  Ch.  474  ;  69  L.  J.  Ch.  73.5  ;  and  as 
to  charity  trustees,  Re  ShtjMd  Corp., 
1903,  1  Ch.  208  ;  72  L.  J.  Ch.  71. 

(rf)  Exp.  Smith,  (1847)  6  R.C.  150; 
16  L.  J.  C.  P.  168. 

{>•)  Exp.  StapUx,  (1852)  1  D.  M.  & 
G.  294. 

(/)  Exp.  Smith,  sup. 

iff)  Jii-  Smith,  (1866)  14  W.  R.  218  ; 
He  Huiigerford,  (1855)  1  K.  &  J.  413  ; 
(1856)  3  K.  &  J.  455. 

(A)  Ex  p.  Peyton,  (185G)  2  Jur. 
N.  S.  1013  ;  lie  Xa.<ih,  (1855)  25  L.  J. 
Ch.  20;  but  sec  Ji,  Uat/elJ,  (1861) 
29  Beav.  370. 

(•")  £'•  Teatos,  (1S48)  12  .Tur.  279. 

V  ^ 


•(/■)  See  furtlicr  uuJer  L.  C.  C. 
Act,  Morgan,  Ch.  Acts  and  Or.  6th 
ed.  27—31 ;  under  Copyhold  Act.«, 
Seton,  6th  ed.  2517  rt  teq.  ;  under 
S.  E.  Act,  1877,  8.  34,  Vaizey  on 
Settlements,  631,  632  ;  and  see  S.  L, 
Act,  1882,  ss.  21,  32.  in  Wolst.  Conv. 
and  S.  L.  Acts. 

(0  Ex  p.  Craven,  (1848)  17  L.  J. 
Ch.  215;  Ex  p.  Portadotcn  Ji.  Co., 
(1876)  10  I.  R.  Eq.  368 ;  and  6«>e 
Ex  p.  MethereU,  (1851)  20  L.  J.  CIj. 
629,  where  all  the  neccsjiary  direc- 
tions are  embodied  in  a  sin^'le  order ; 
Jf'orman  v.  JI'.,  (1889)  43  Ch.  D.  296, 
304  ;  61  L.  T.  637. 

(w)  Ex  p.  Franklyn,  (1847)  1  Do 
G.  &  S.  528;  17  L.  J.  Ch.  166; 
Barri/  v.  Jf.nriott,  (1S4S)  2  Do  G.  & 
S.  491, 

(w)  Exp.  Miieaulay,  (1S54)23  L.J. 
Ch.  SI  5,  where  the  Court  disapprnved 
o 
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^^^•^^^-    application  of  money  arising:  from  tlio  sale  of  freoliolds  in 

cnfrancliising  copylioltls   limited   to   corresponding   uses  (o), 

or  in  Luying  u]i  a  benoficial  lease  Avliicli  forms  an  incum- 
l>rance  on  other  froi-holds  settled  to  the  same  \iec8{j>)]  and 
"Nvliere  a  freehold  chapel  vested  in  trustees  had  been  taken 
under  compulsory  powers,  the  Court  authorised  an  invest- 
ment in  the  purchase  of  a  leasehold  chapel,  a  suitable  freehold 
Title  required,  tenement  not  being  readily  procurable  (7).  The  Court  will 
ordinarily  require  the  title  to  be  approved  by  the  convey- 
ancing counsel  of  the  Court ;  but  may  adopt  any  other  mode 
of  satisfying  itself  of  the  sufnciency  of  the  title  (r)  ;  and  a 
strictly  marketable  title  will  not  always  bo  insisted  on  (s), 
"Where  the  fund  has  arisen  from  land  belonging  to  an 
ecclesiastical  corporation  sole,  the  income  has  been  ordered  to 
be  paid  to  the  petitioning  incumbent,  so  long  as  he  remained 
incumbent,  and  afterwards  to  the  incumbent  /or  the  time 
being  (i) :  so,  in  the  case  of  a  charity,  the  order  has  been  for 
jiayment  to  any  two  of  the  trustees  for  the  time  being  (ii). 

Conveyance  A  conveyance  to  a  charity,  upon  a  re-investment  in  land 
f.n  re-invest-  of  the  puTchase-moneys  of  their  sold  estate,  requires  enrol- 
enrolmSt'''^Dient  under  the  Mortmain  Act  (x). 

ApiK)rtion.  Where   purchase-money  has  been  paid  into   Court  by  a 

mcDt  of  fund  , 

in  Court,  if      company,  by  reason  of  the  vendors  failing  to  make  a  title, 


of  He  Cann's  Estate,  (1850)  19  L.  J. 
Ch.  376 ;  Re  Liverpool  Dock  Acts, 
(1851)  1  Si.  N.  S.  202  ;  and  see  He 
Brather'i  Trust*,  (1858)  6W.R,  406. 

(0)  Re  Clteshunt  College,  (1855)  I 
Jut.  N.  S,  995  ;  Dixon  v.  Jackson, 
(1856)  25  L.J.  Ch.  688. 

(p)  Re  Manchester  R.  Co.,  (1855) 
2  Jut.  N.  S.  31  ;  and  see  Ex  p.  Bi»hop 
of  London,  (1860)  2  D.  F.  &  J.  14  ; 
Ex  p.  Corp.  of  Sheffield,  (1855)  21 
Beav.  162 ;  25  L.  J.  Ch.  587. 

[q)  Re  Rehoboth  Chapel,  {1875)  19 
Eq.  180 ;  44  L.  J.  Ch.  376  :  and  Bee 
Exp.  Trin.  Coll.  Cam.,  HSOS,  18L.T. 
849. 


(»•)  Re  Jones'  S.  E.,  (1855)  1  Jur. 
N.  S.  817  ;  Exp.  Vicar  of  East  Derc- 
ha>„,  (1852)  21  L,  J.  Ch.  677;  Re 
Uiehiu's  Estate,  (1853)  1  W.  R.  605. 

(«)  Sup.  p.  97. 

(t)  Re  Archhi-ihop  of  Canterbunj, 
(1848)  2DcG.  &  S.  365. 

(«)  Re  Collins'  Charity,  (1851)  20 
L.  J.  Ch.  168  ;  Ex  p.  Shrcicshury 
Hospital,  (1852)  9  Ha.  App.  xlv.  ; 
Re  Lucas'  Charity,  V.-C.  W.,  8th 
March,  1856;  Re  Clinton,  (1860)  8 
W.  R.  492.  See  as  to  evidence,  Re 
Loimdes's  Trusts,  (1851)  20  L.J.  Ch. 
422. 

(x)  See  Re  Christ's  Jfospital,  (1864) 
12  W.  R.  669. 
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an.l  they  subsequently  make  out  a  title  to  part  only  of  the    <^^.^  Y^" 
land,  an  order  may  he  mad.'  for  the  apportionment  of  the  ^.- ^^^^^^.^  ^ 
fund  in  Court,  and  giving  consequent  directions  (y  .  part  of  land. 

The  Court  has  no  jurisdiction  to  give  to  the  landowner  Intercbt. 
interest  on  the  amount  wliich  has  been  paid  into  Court  by 
the  company,  as  the  value  of  land  on  the  assessment  of  a 
jiiry(s). 


(6.)  Putr/idscr'n  riij/if  to  dcCiU,  attistvd  cojjiis,  ^r. 


Section  6. 


The  purchaser,  upon  completion,  is  entitled  (subject  to  the  j;;;jf;^^^^ 
exceptions  hereinafter  noticed)  to  all  deeds  and  other  muni-  attestc-d^^ 
ments  of  title,  however  ancient,  which  are  in  the  possession  ^P'^'^'  ■•^• 
or  power  of  the  vendor  {n) :  and  the  mere  fact  that  in  order 
to  obtain  the  deeds  the  vendor  may  be  caused  trouble  an.l 
expense  is  no  answer  to  the  purchaser's  demand  that  they 
should  be   handed  over  {h)  ;   an.l   it    is   conceived   that   the  ^^^^^^ 
vendor,   (unless  he  retain   property  held  under   a  common  '^^^^^^^ 
title,)  has  in  general  no  right  to  keep  copies  of  any  docu-  title, 
ments  other  than  those  which  subject  him  to  some  futm-e 
personal  liability  (c). 

Under  s.  2,  rul.^  5,  of  the  Y.  &  V.  Act,  1874,  where  WW  he 
the  vendor  retains  any  part  of  an  estate  to  which  any  docu-  -b-jart  of 
ments  of  title  relate,  he  is  entitled  to  retain  such  documents. 
The  word  "  estate  "  in  this  6e:-tion  refers  only  to  an  estate  in 
realty,  so  that  a  mortgage  deed  comprising  land  and  sub- 
sisting poUcies  of  assurance  must  be  handed  over  on  a  sale 
of  the  land  {d)  ;  but  in  such  a  ease  the  purchaser  must  give 
a  statutory  acknowledgment  to  the  vendor.     And  so  where  ^^^j-^^f.* 

{,/)  Re  Pvrki,  (1853)   1  Sm.  &  G.       pp.  155,  490. 
545  [b)  Rf  iMfiij  and  Jessoii,    IS'JS,    1 

(:)  lie  Dneri,  (1855)  1   J»ir.  N.  S.       Ch.  419;  G7  L.  J.  Ch.  218. 

995.  ,f)  See  Re  Wade  and  Thomas,  (1881) 

(o)  Sag.    14th   ed.    JoG;    1   Jurm.  ^^  ^^^    ^    ^^^^  3..^.    5^  l    J.  Ch. 

Conv.  3rd  cd.  Go  ;  Austin  v.  Liuome,  ^^^ 
(1842)    Car.    &    M.    6a3  ;    Smith   v. 

Chuhester,  (1842)  2  D.  &  War.  393  ;  {d)   Re    inil.am,    and    Duchess  of 

aud  sec  .«/.  p.  731,  n.  (»).     As  to  Xeu-easiU,  1897,  2  Ch.  144  ;  66  L.  J. 

the  destruction  of  the  deeds,  see  sup.  Ch.  543. 
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Chap.  XII.    jiioperty  is  sold  under  a  trust  for  sale  in  a  deed  of  settloment, 

— —  which  also  dechires  tlio  trusts  of  tlio  ]>urelmsc-mouoy  (whether 

the  same  is  to  cnntiuuo  money  or  to  be  re-iu vested  in  real 
estate),  the  existence  of  the  trusts  will  give  no  right  to  the 
trustees  to  retain  the  settlement,  unless  they  also  retain  part 
<»f  the  settled  estate.  These  difriculties  are  usually  avoided  by 
(imping  out  the  necessary  arrangements  by  separate  deeds. 


Sale  iu  con- 
(tidcratiun  uf  a 
rent-cLur(;o. 


Whur»'  the 
whole  euUite 
is  8olJ  to 
different 
purchostTB. 


Liability  of 

mortgagee 

settling 


"Where  the  eonsidcration  of  the  sale  is  a  rent-charge  issuing 
out  of  the  land  sold,  it  has  been  stated  that  it  is  customary 
for  the  vendor  to  retain  the  title  deeds  of  the  land  on  which 
the  rent  is  charged  {<■)  ;  but  it  is  submitted  that  such  a  custom 
could  not  be  upheld,  for  the  vendor  strictly  speaking  does  not 
retain  any  interest  in  the  land,  but  acquires  an  entirely  new 
interest  therein. 

Where  the  whole  estate  is  sold  to  different  purchasers, 
the  practice  (in  the  absence  of  agreement)  is  for  the  pur- 
chaser of  the  portion  of  largest  value  (/)  to  take  the  deeds 
and  covenant  for  their  production  ;  where  property  is  put  up 
for  sale  by  auction  and  all  is  not  sold  at  once,  but  in  succes- 
sive sales  is  disposed  of,  it  is  a  question  to  be  decided  on  the 
facts  of  the  case  whether  the  sales  constitute  one  sale  or 
more  ;  if  more,  then  the  purchaser  of  the  last  lot  is  entitled, 
iu  the  absence  of  stipulation,  to  the  title  deeds  (y). 

Where  the  vendor  has  given  a  covenant  for  production  to 
a  former  purchaser  before  the  commencement  of  the  Conv. 
Act,  1881,  or  after,  but  not  in  the  statutory  form  thereby 
provided  (see  s,  9),  the  sale  should  bo  made  subject  to  a 
special  condition  requiring  the  purchaser  to  give  a  statutory 
acknowledgment  covering  the  former  covenant  for  produc- 
tion (Z*). 

Where  a  mortgagee  of  distinct  properties,  belonging  to 
distinct  mortgagors,  transfers   the    mortgage    debts  by  one 


(e)  Copinger  on  Rents,  74. 

(/)  Grijfllht  V.  Hatcfiard,  (1855)  1 
K.  &  J.  17;  23  L.  J.  Ch.  957: 
Cannyngham   v.   Hume,   (1839)   1    Jr. 


Eq.  R.  150  ;  and  see  sup.  p.  158. 

[g)    Re   Zone,    L.    J.    Newspaper, 
Feb.  9th.  1901. 

(A)  See  Sug.  Hth  ed.  43o. 
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deed    without    their   consent,  he    will  have  to  pay  for  the    CW-^X"- 
necessary  attested  copies   of    the    deeds  which  he  has  thus  ^^.^^^^^^Z 
made  common  to  the   several   titles,  and   of    the  necessary  ^x^jone 
covenants  for  their  production  (/) :    so  where  he  settles  the 
debt  in  such  a  manner  as  to  make  the  settlement  part  of  the 
title  (/.•).     And  indeed  in  any  case  where  he  so  deals  with  the 
estate  as  to  cast  on  the  mortgagor  a  heavier  expense  than  is 
necessary  {/).     Nor  on  being  paid  off  is  a  mortgagee  entitled 
to  keep  a  copy  of  the  mortgage  deed,  even,  it  seems,  though 
made  at  his  own  expense  {m). 

And  the  purchaser,  it  appears  (.),  l^as  no  right  either  to  TurcWruot 
the  custody,  or  to  a  copy,  of  instruments  produced  merely  de^su^^as 
as  negative  evidence  to  satisfy  him  that  they  contam  nothmg  ^^.^^,,,^ 
affecting  the  title  (o)  ;  nor  to  covenant  for  theii-  production 
or  statutory  acknowledgment,  unless  they  are  in  the  custody 
or  power  of  the  vendor. 

If  the  deeds  themselves  are  not  delivered,  the  purchaser  rurcWs 
(in  the  absence  of  stipulation  (;>))  might  formerly^  roauire  ^^^ 
attested  copies  at  the  vendor's  expense  (7) ;   and  this  ngUt  ^„^  ^^^.^^  „p. 
was   not  taken   away   or   qualified  by   the   Y.  &   T.    Act, 
1874  (/•)      But  the  expense  of  making  any  copy,  attestt-d  or 
unattested,  of  any  document  detained  by  the  vendor  is,  in 

T     ■     I  ..    nnii\   1  (ill)  He   ^f'd^  "'"^   Thoiiiat,   (IbSl) 

cl  .r  ;3\.tcno.'"r  .1     n'd.  D.  3« ;  .0  L. ..  c.  e„>. 

the  practice  of  requiriug  an  affidavit  („)  See  sup.  pp.  366,  369. 

of  documents  from  a  mortgagee  in  a  ^^^  g^g   nth  ed.  136. 

foreclosure    action,    see     Jf't'f^'    v.  ,^^  ^  ^  ^^^^^  ^  stipulation,  st-e 

Stourton,  (ISGo)  11  Jur.  N.  S.  278.  ^^^^^^^  ^   Scud<niwrr,  (1855)  1  K.  &  J. 

(A)  J)ohon\.  Land,[\^o\)i'DcG.  j^.,^  .    jf^,,^j,t„„  y.  je,ce!l,  (180S)    15 

&  S.  581 ;    19  L.  J.  Cb.  481,  where  ^^^     ^-g  .     g^ijiiht    v.    Jfatchard, 

the  question  whether  the  mortgagor  ^j^.  j,   ^  j^   ^.  j    ^y  .    03  L.  J.  Ou 

could  claim  to  hold  the  settlement,  ^.^ 

though  waived,  seemed  to  be  con-  ^^^^^  ^.    ^.^^^.^^.^    jg^jj   g  y^^ 

eluded   by  the  form  of  the  decree.  ^^.^  _  jr;,„^,,,,„  y.  Jcurrll,  *up. :  Bnry 

Ci.J:e  irUliamiand  J)iuhfs.so/ ynr-  ^      y^,,,,,,^    (1788)    2   Esp.   GIO,   n.  ; 

ea,(U;  1897,  2  Cb.  Ill  ;  OG  L.  J.  Cb.  ^-^^^  ^^frUnun  v.  Lhcrt,  (1858)   6 

613.  w   R.  611,  where  tbo  purchaser  of 

(/)  li,-   r.ndclif.,   (1856)    22   Beav        ^^^-  ^^^  ^^^^  ^,,^  ,^^ 

001  •     Mtrtiii    V.    BiiTt,i\    (l8-h)    -i 

Bing.  160;  G  L.  J.  N.  S.  C.  P.  242.  ')  S.  2. 


GUG  MATTERS  ItlXATlNO  TO  COMPLETION  OF  PURCnASE. 

C.mp.  XII.  tho  case  of  sivles  made  after  18S1,  thrown  on  the  piir- 
^''*^'  ^'  chaser  (s).  It  was  observed  by  Lord  Ehlon,  that  purehaserB 
set  an  undue  value  upon  these  copies  ;  that,  except  as  between 
tlie  parties  themselves,  they  are  waste  paper  upon  an  eject- 
ment (0.  Nevertheless  they  are  of  considerable  practical 
importance,  if  the  property  is  likely  to  bo  re-sold :  for  tho 
ordinary  condition,  making  them  evidence  without  produc- 
tion of  the  originals,  seldom  prejudices  a  sale  ;  whereas  the 
absence  both  of  originals  and  attested  copies— supposing  the 
former  to  have  been  subsequently  lost  or  destroyed— might 
seriously  do  so. 

Purchaaer  Previously  to  the  V.   c^  T.  Act,  1874,  the  purchaser,  as 

also  entitled  .  ,      ■,  i  i      ^    •  iiij  •  i. 

tocoveniint  rcspccts  deeds  of  whuh  he  could  claim  attested  copies  at 
oTongiMb.""  the  vendor's  expense,  was  also  entitled  (at  the  like  expense) 
to  a  covenant  for  the  production  of  the  originals,  and  also 
to  a  covenant  for  the  production  of  such  copies  of  Court  lloll, 
and  instruments  on  record,  as  were  in  the  vendor's  possession 
or  power  (it) :  but  the  expenses  of  future  production  were 
borne  by  the  purchaser  (x).  But  now  on  tho  completion  of 
any  contract  of  sale  of  land  made  after  1874,  subject  to  any 
stipulation  to  the  contrary  in  the  contract,  such  covenants  for 
production  as  the  purchaser  can  and  shall  require  are  to  be 
furnished  at  his  expense,  and  the  vendor  is  only  to  bear  the 
costs  of  perusal  and  execution  on  behalf  of  and  by  himself 
and  necessary  parties  other  than  the  purchaser  {>/).  The 
vendor's  liability  in  this  respect  is  now  satisfied  by  his 
giving  a  statutory  acknowledgment  (~). 

In  a  case  of  sale  in  lots  under  order  of  the  Court,  where 


{»)  Conv.  Act,  1881,  8.  3  (6).  640,  n.  ;    Cooper  v.  Enifri/,  (1844)    1 

{t)  Bare  v.  Tucker,  (1801)  6  Ves.  Ph.  388. 
460  ;    see  Doe  v.   Brydges,   (1843)   7  (x)  Berry  v.  Young,  sup. 

Sc.  N.  R.  333,  339.  (y)  S.  2,  rule  4. 

(m)  Berry  v.  Young,  (1788)  2  Esp.  {:)  Conv.  Act,  1881,  8.  9  (8). 
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the  pui-ehasers  had  notice  that  the  deeds  would  bo  delivered    Chap.  X[l. 

Sect   6. 

to  tlie  hirgest  purelmser,  wlio  would  enter  into  tlie  usual  cove-  — — 


nants  for  production,  it  was  held  that,  in  the  absence  of  any 
stipulation,  each  purchaser  must  bear  the  expense  of  his  own 
deed  of  covenant  (a). 

A  mortgagee  concurring    in    the  eale,  and  retaining  the  lUms^t^fc 
deeds  in  respect  of  property  of  large  value  held  by  him  as  i^^  u^nR-r Tf 
owner  under  the  same  title,  would  j>rinia  /dcir  be  bound  to  ^^  ^"^ 
covenant  for  their  production  (<^),  or  give  a  statutory  acknow- 
ledgment. 


(7.)  Matters  uecessonj  to  iti-smr  tlwfuU  cjfect  of  the  t\cccutcd        Section  7. 
convcijnnce. — llvijist ration^  cin'olinent,  4"''- 

The  Law  on  the  subject  of  registration  as  regards  land  in  Ropi.'^tratior, 
Yorkshire  was  revolutionized  by  the  Yorkshire   Kegistries  &c.     '    ' 
Acts,  1S84    and    lS8o ;  tliose  Aets,  however,  do  not  affect 
anything  done  under  tlie  old  Law  (r),  or  apply  at  all   to 
lands  elsewhere. 

First,  as  to  tlie  Law  as  it  exists  in  Middlesex,  and  as  it 
formerly  existed  in  Yorkshire. 

If  the  property  is  subject  to  the  operation  of  any  of  the  Convryance 
local  Registration  Acts,  a  memorial  of  the  conveyance  should  entered  in 
be   registered   as   soon   as  practicable  after  execution ;   the  !l7tl"r^*^'' 
register  having  been  S(\arched  as  closely  as  possible  before 
completion ;  and  not  only  must  tlie  register  be  searched,  but 
the  deeds  must   be   inquired   for,  and  examined  {il).     Any 
departure  from  the  rule  as  to  immediate  registration  is  at  the 
peril  of  the  solicitor.     By  delay  the  purchaser  is  exposed  to 


(fl)  titrofig  v.  S.,  (1858)  6  W.  R.           [c]  Yorkshire  Rojri^try  Act,  1SS4, 

455.  8.  61. 

(ft)  See    Yates  v.  riionbf,  (1854]   2           [tf    Krttlricfll  v.  H'attoti,  (1884)  26 

Sm.  &G.  174.  Ch.  D.  501  ;  53  L.  J.  Ch.  717. 
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Chap.  XII.     tlio  risk  not  only  of  a  subsequent  fraudulent  sale  or  mortgage 

^'''^"  '•       Ly  the  vendor,  (which  may  generally  he  considered  merely 

oHmlSuto    nominal,)  but  also  of  i.ri..r  unregistered  ineumhrancers  (c), 

r.Ki>truti.>n.     ^-iioso  claims  may  perhaps  bo  unknown  even  to  the  vendor, 

acquiring  priority  by  registration  between  the  execution  and 

the  registration  of  the  conveyance. 


As  to  njfw- 
tratiun  of  an 
equitable 
charge. 


In  SiimjUcr  v.  Cooper  {/),  the  Court  held  what  appears  to 
be  sufficiently  evident,  viz.,  that  the  local  Registry  Acts  do 
not  apply  to  the  case  of  a  mere  equitable  mortgage  by  deposit 
of  deeds  unaccompanied  by  any  memorandum  ;  nor  do  they 
to  a  vendor's  lien  for  unpaid  purchase-money  (i/).     In  Neve 
V.  Pennell  {h),  where  the  previous  authorities  were  cited,  a 
memorandum  of  equitable  charge  was  held  to  be  a  document 
requiring   registration   under  the  9  Anno;    and  in  a  later 
case  (/),  an   unregif^tered  memorandum  of  equitable  charge 
was  postponed  to  a  subsequent  registered   mortgage  ;    and 
it  is  now  well  settled  that  every  instrument  which  carries 
from  one  person  to  another  an  interest  in  land  is  a  "  convey- 
ance "  within  the  meaning  of  the  Eegistry  Acts  (k).     Thus, 
a   further  charge   in   favour  of   a  mortgagee,  whose  prior 
security  is  registered,  is  a  conveyance  requiring  registration, 
and  if  unregistered  it  will   bo  postponed   to   a  subsequent 
registered  incumbrance,  taken  without  notice  of  the  further 
charge  (/).     And  a  mortgage  to   a  bank   to   secm-e  future 
advances,  duly  registered,  has  priority  to  a  later  mortgage, 
taken  without  notice,  and  also  registered,  for  all  advances 
made  up  to  the  date  of  notice  given  to  the  bank  of  the  later 


(<•)  As  in  MmtiiKz  v.  CoojHr,  (182G) 
2  Rufl.  198. 

(/)  (1831)  2  B.  &  Ad.  at  p.  22G  ; 
Re  Burke's  Eitaie,  (1881)  9  L.  R. 
Ir.  24. 

{(j)  EcUleueU  v.  Watson,  (188 J)  2G 
Cli.  D.  501  ;  53  L.  J.  Ch.  717. 

(A)  (1863;  2  H.  &  M.  170,  186. 

(i)  Re  Wight's  Mortgage,  (1873)  IG 
Eq.41. 


(A)  Crcdldudv.  Potter,  (1875)  10  Ch. 
8  ;  44  L.  J.  Ch.  169  ;  Re  Calcott  and 
Ellin,  1898,  2  Ch.  460;  67  L.  J.  Ch. 
553  ;  Fullerton  v.  Provincial  Rank  of 
Ireland,  1903,  A.  C.  309:  72  L.  J. 
P.  C.  79. 

(0  Crfdhnidv.  Rotter,  (1875)  10  Ch. 
8  ;  44  L.  J.  Ch.  169 ;  and  see  Rodger 
V.  Harrison,  1893,  1  Q.  B.  161  ;  62 
L.  .T.  Q.  B.  213. 
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mortgage  {m).     But  an  order  of  adjudication  in  bankruptcy    Chap.  XII. 
is  not  a  conveyance  (//).     Registration  cannot  make  good  an  —^ — 

instrument  \viii<li  is  otlierwi>o  fraudulent  and  void  (o). 

'WhcTO  two  deeds  are  registered  on  the  same  day,  and  at  As  to  priority 
tlie  same  hour,  the  moniorial  whicli  is  denoted  by  the  earher  re|i-i«ttreti  at 
number  will,  in  the  absence  of  direct  evidence  to  the  contrary,  the  same  time, 
bo  presumed  to  have  been  first  registered  (p). 

The  exceptions  in  the  Acts  are  of  copyhold  estates,  leases  "VNTiat  in- 

1    1  1  1  •  i  i  threats  are 

at  a  rack-rent,  and  leases  not  exceedmg  twenty-one  years  excepted  from 
where  the  actual  possession  and  occupation  go  along  with  the  ^^^'^  ^  '"" 
lease. 

The  exception  of  copyholds  is  not  considered  in  practice  to  Copyhold*, 
extend  to  such  leases  as  would  require  registration  if  the 
estate  were  freehold  (y)  ;  nor  does  a  deed  of  enfranchisement 
come  within  the  exception  (r)  ;  and  the  registration  of  all 
such  deeds  affecting  this  description  of  property,  as  are  not 
usually  recorded  by  the  steward  of  the  manor,  has  been 
recommended  (.s) . 

The  exception  of  the  greatest  practical  importance  is  that  Leases  at 

TifiT  1  •  1         I'iii       rack-rent, 

of  leases  at  rack-rent  :  Lord  fet.  Leonards  considered  it  to  be  to  what  the 
the  better  opinion  that  the  assignment  of  a  lease,  held  at  ^J^tJJJj,*^"  °'' 
what  was  originally  a  rack-rent,  need  not  be  registered  in 
respect  of  its  having  become  a  valuable  property  :  a  doctrine 
wliich  should  be  cautiousW  received  in  practice  (/).     A  lease  "Wli.  tlier  to 

building  or 

which  contains  any  c>i(/(i(/enieiit  on  the  jiart  of  the  lessee  to  rcpairiug 
build  upon,  or  otherwise  improve,  the  property,  cannot,  it  is   '"'*'^''' 
conceived,  be  considered  as  a  lease  at  a  rack-rent  within  the 
meaning  of  the  exception ;  though  the  rent  may  be  reserved 
from  the  date  of  the  lease,  and   may  exceed  what  would 

(wi)  Se  O'Byrne't  Ei^tutf,  (1885)  1 '>  [q,  Sug.  Hth  ed.  732. 

L.  R.  Ir.  373.  ^^.j  yj  ^  Muldlfscx  lifgutrar,  (1888) 

(m)  Re  Calcolt  and  Elvin,  sup.  ■>[  Q    11    D    555 

{o)  Cooper  v.Vf$r;/,{lSS2)  20  Ch.D. 

611 ;  51  L.  J.  Ch.  8G2.  (*)  ^'^8Se  on  Regiatration,  (1798} 

{p)  X,vr  V.  romrll,  (lSf.3)  2  IT.  &  88,  n. 

M.  170.  ((]  lb. 
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Chap.  XII. 

8c>i.'t.  7. 


Leases  for 

twonty-ono 
yt'Jirs,  or 
unJiT. 


I/>u(lon  not 
MtfiTtcd  by 
lU'js'iatration 
Act. 

A.s  to  repis- 

t  rut  ion  of 

H.vsigiimout 

of  money 

rhnnrcd  on 

lund. 

Of  tl.^lof 

iippointment. 


Of  railway 

conveyances, 

&c. 


Of  convcy- 
ancew  by 
Commifsion- 
ers  of  Woods 
and  Forests. 


Local  registry 
superseded 
where  title 


Lo  thu  annual  value  of  the  property  if  let   for  any  other 
purpose. 

Of  the  third  exception  it  need  only  ho  ohserved,  that 
tlio  words  •'  possession  and  occupation "  are  in  the  con- 
junetive  (m)  :  so  that,  in  order  to  avoid  registration  the 
purchaser  must  not  only  buy  the  present  interest  in  the  lease, 
hut  must  actually  become  the  occupier  of  the  premises. 

The  Middlesex  llegistry  Act,  17U8,  lias  no  operation 
within  tlio  rity  of  London  (./•). 

It  appears  that  a  deed  assigning  a  h'gary  diargcd  upon 
land  (//),  or  a  share  of  the  proceeds  of  a  sale  of  lands,  devised 
upon  trust  for  sale  (~)  does  not  require  registration ;  hut 
registration  is  not  rendered  unnecessary  by  the  circumstance 
of  the  conveyance  operating  as  an  appointment  pursuant  to  a 
power  in  a  registered  instrument  {a). 

Conveyances  of  lands  taken  under  the  ])rovisions  of  the 
L.  C.  C.  Act,  1845,  are  in  practice  registered  in  the  local 
registers  in  the  same  way  as  ordinary  purchase-deeds. 

By  the  Crown  Lands  Act,  1853,  s.  6,  any  deed  affecting 
Crown  lands  in  England  or  Wales  to  which  the  Commissioners 
of  Woods  and  Forests  are  parties,  and  which  has  been  enrolled 
in  the  office  of  Land  Eevenue  Records  and  Enrolments,  does 
not  reqiiire  registration  in  the  local  registry  (fj). 

The  local  registries  no  longer  apply  to  land  which  has 
been   registered   under   the   Land    Registry  Act,    1862  (c). 


(m)  Rigge  on  Registration,  (1798) 
88  n.;  see  Fury  v.  Smith,  (1822)  1 
Hud.  &  B.  735,  751. 

(x)  Sug.  14th  cd.  732. 

(y)  Malcolm  v.  Charlesnorth,  (1836) 
1  Keen,  63,  73  ;  but  see  2  Dav.  pt.  2, 
219.  An  assignment  of  a  contract 
for  a  mortgage  has  been  held  to  bo 
within  the  Irish  Act ;  Gardiner  v. 
liksinton,  (1850)  1  Ir.  Ch.  R.  64,  79; 
and  pee  Buihell  v.  B.,  (1803)  1  Sch. 
&  L.  90,  and  Dreiv  v.  Lord  Xorbiinj, 


(1846)  3  J.  &  L.  303,  as  to  the  regis- 
tration of  mere  equitable  contracts  in 
Ireland  ;  and  see  sup.  p.  698,  as  to 
registration  of  equitable  charges. 

(.-)  Ardni  v.  A.,  (1885)  29  Ch.  D. 
702  ;  54  L.  J.  Ch.  655. 

((/)  Scraftou  v.  Quincti/,  (1751)  2 
Ves.  sen.  413. 

(i)  As  to  enrolment  of  deeds  of 
enfranchisement  in  Crown  manors, 
see  Copyhold  Act,  1894,  s.  71. 

(r)  S.  104. 
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or  the   L.    T.    Act,    1S75  ('/),   so   lonp'   as   it  continues   so    Clmp.  XII. 

'  '  "  Sect.  7. 

registered. — 

rcfristered. 

By  the  Land  Charges  Act,  1900,  the  Middlesex  Registry  K^istryAct; 
Act,  1708,  is  made  not  to  apply  to  any  instrument  made  Luml  Charges 

'  '  .  '.  '"'•1  SeirthcH 

after  June,  I'JOO,  and  capable  of  registration  under  the  Land  Act,  ishs,  or 

Charges  Act,  1900,  or  Land  Charges  Reg.  and  Searches  Act,  Act"  lyo'o  ; 

1888.     And  by  the  Lands  Registry  (Middlesex  Deeds)  Act,  or  Lands 

Re^ris^try 
1891,  Schedule  I.  (14),  any  person  deriving  title  under  an  (Middk-sex 

instrument  (capable  of  registration  under  the  Acts  relating  to  jJfJi"'  ""  *"  ' 
the  Middlesex  Registry)  which  confers  on  him  the  right  to 
apply  for  registration,  Avith  a  possessory  title,  of  the  land 
comprised  in  it  imder  the  L.  T.  Act,  1875,  may,  at  his 
option,  either  register  a  memorial  of  an  instrument  under 
the  Acts  relating  to  the  Middlesex  Registry,  or  apjily  for 
registration  with  possessory  title  under  the  L.  T.  Act,  1876, 
And  such  registration  when  completed  shall  bear  the  same 
date  as  the  apjtlication,  and  render  imnecessary  the  registra- 
tion of  the  instrument  under  the  Acts  relating  to  the 
Middlesex  Registry  {e) . 

Upon  purchasing  from  a  devisee,  the  pm-chaser  should  Of  will, 
ascertain  that  the  will  has  been  registered,  or  procure  the 
omission  to  be  supplied.  Prior  to  the  V.  &  P.  Act,  1874, 
it  was  generally  considered  that  where  the  will  had  not  been, 
or  could  not  be,  registered  within  the  period  allowed  by  the 
Act,  a  good  title  could  not  be  made  without  the  concuiTence 
of  the  heir  (/').  The  practical  inconyenienee  of  this  doctiine 
was  very  great,  and  led  to  the  V.  &  P.  Act,  1874,  sect.  8, 
which  provides  that  where  the  will  of  a  testator  devising  land 
in  Middlesex  or  Yorkshire  has  not  been  registered  within  the 
period  allowed  by  law,  an  assurance  of  such  land  to  a  pm*- 
chaser  or  mortgagee  by  the  devisee  or  by  some  one  deriving 


(rf)  S.  127  as  amended  by  Sch.  I.  (/)  See  an  article  in  14  Jur.  'J850), 

of  the   L.  T.   Act,   1897  ;    and   see  pt.  2,  2G7  ;  and  as  to  time  for  rcgis- 

L.  T.  Act,  1897,  88.  17  (3),  20,  23.  tration   of   -wills    in    Middlesex   and 

(<•)  See  L.  T.  Rules,   1903.  r.  28.  Yorkshire,  notes  to  s.  8  of  V.  &  P. 

Generally  as  to  registration   under  Act,  1874,  in  Wolst.  Conv.  and  S.  L. 

the  L.  T.  Act.'',  see  .»/.  Chap.  XXTT.  Aots. 
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Chap.  Xir.    title  iin.lfr  liiin,  sliall,  if  rogistorcd  hcforo,  take  premlonoo 
^'*^^^-  ''■       of,  and  prevail  over,  any  assurance  from  tlio  testator's  heir- 
at-law. 

Title  market-  It  is  not  qnite  clear  wlietlier  this  section  has  jriveu  a  retro- 
coirur.*""  spective  validity,  as  against  the  heir,  to  a  previously  regis- 
tered assurance  by  tlie  devisee  under  a  ^vill  not  registered 
within  the  statutory  period  ;  and  in  the  investigation  of  the 
title,  prior  to  the  Act,  of  land  in  Yorkshire  or  Middlesex,  it 
will  still  ho  a  wise  iirecantion,  if  not  absolutely  necessary,  to 
a.scertain  whether  the  will  un(h'r  which  the  title  is  derived 
was  registered  within  the  time  allowed  by  law,  and  if  not, 
whether  the  omission  has  been  effectively  cured.  If  the  heir 
has  concurred,  or,  which  is  the  same  thing,  if  the  devisee  was 
himself  the  lieir,  the  title  would  appear  to  be  marketable, 
though  the  ^-ill  was  not  registered  within  the  statutory 
period:  so,  also,  if  the  statutory  period  of  non-claim  has 
elapsed  since  the  death  of  the  testator  :  so,  also,  if  the  sale  is 
of  a  leasehold  estate  by  an  executor  or  legatee :  the  presump- 
tion in  every  case  being  against  the  existence  of  suppressed 
documents  :  but  it  seems  to  be  going  too  far  to  say  with  Lord 
St.  Leonards  {[/)  that,  in  these  cases,  registration  of  the  will 
is  immatenal :  it  may  be  unnecessary  as  regards  the  possibility 
of  any  subsequent  alienation  by  the  heir,  devisee,  executor,  or 
le^-atee  (as  the  case  may  be) :  but  it  would  seem  to  be  of  some 
importance  with  a  view  to  the  possible  existence  of  unregis- 
tered assurances  by  the  deceased  owner;  which  assurances 
could  onl}',  it  is  conceived,  bo  displaced  by  a  registered  assur- 
ance from  a  person  claiming  under  a  duly  registered  will ;  or, 
possibly,  by  a  registered  assurance  from  the  heir,  in  case  of 
intestacy.  Chitty,  J.  held  a  purchaser  to  his  contract  to  buy 
freeholds  in  ^Middlesex  which  had  been  devised  by  a  testator, 
who  had  died  in  If^To,  to  the  vendors,  and  which  had  been 
sold  by  them  under  a  condition  that  no  objection  should  be 
taken  "  on  account  of  any  document  not  being  registered," 
though  the  vendors  knew  that  the  will  had  not  been  regis- 

{g)  Sxig.  V.  &r.  11  tl.  ofl.fiTr,. 
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tered,  and  that  the  want  r.f  registration  could  not  be  cured    ^JfP;^^"- 
because  it  was  unknown  wlio  was  the  heir  (//).  


The  memorial  of  deeds  required  to  be  registered  may  be  Attestation 
executed  (/)  either  by  tlio  vendor  or  purchaser,  or  by  the 
heirs,  executors,  administrators,  guardians,  or  trustees  of 
either :  but  one  of  tlic  two  attesting  witnesses  to  tlie  memorial 
should  be  a  witness  who  attested  the  execution  of  the  deed  (k). 
Where  the  attesting  witnesses  are  dead,  re-execution  of  the 
deed  in  the  presence  of  a  witness  for  the  pur]^osc  of  rpgistra- 
tiou  is  useless  (/). 

Under  the  Land  Registry  (:Middlosex  Deeds)  Act,  1S91,  Roctificaticm 

-of  register. 

the    Court    has    jurisdiction    to   order   the   register  to    be 
rectified  (/»). 

Secondly,  under  the  law  as  it  now  exists  with  respect  to  Yorkshire 

•^  TT    n  1        licpristnea 

lands  in  the  three  ridings    and    lungston-upon-Hull  under  Act^.  18S4 
the  Yorkshire  Registries  Acts,  1884  and  188-3,  which  have  ""    ^^^■'• 
repealed  the  former  Acts,  and  established  one  uniform  law 
applicable  to  the  whole  county. 

The  Acts  apply  to  all  kinds  of  assurances  and  to  wills  [n). 
All  assurances  executed  or  made,  and  all  wills  of  testators 
dying  after  1881,  may  be  registered  {o)  ;  and  such  assurances 
will  have  priority  only  according  to  the  date  of  registration, 
while  wills,  if  registered  within  six  months  of  the  testator's 
deatli,  will  have  priority  as  from  the  date  of  his  death,  but  if 
registered  after  that  period  only  from  the  date  of  registra- 
tion {])).     Wliere  any  lien  or  charge  on  any  lands  is  claimed 

(/<)  GirU,i!f  v.   G.,   (18S6)   W.   N.  C.  C.  C.  620:    11   L.  J.  N.  S.  Cli. 

18  ;  cf.  lie  Fttrlong  and  Logan,  (1893)  374. 
31  L.  R.  Ir.  191.  ('")  Stfphcnson    v.    Yorh;   1900,    1 

,.,  ^,         ,    .  ,.  Ch.  505 ;  69  L.  J.  Ch.  253. 

(i)  The  seal  of  a  corporation  aggre-  ,  \  -i^    i   i  •      r>     •  f-„  \„*    i<;«i 

^'         ,,  ,    ,         ai  ■     7  (")   lorkshiro  Registry  Act,  lb84, 

jrate  would  seem  to  be  suthcient :  see  „       .  ^  r      *i         i       * 

^  .r         ,,o«-v  ,  -o    f    T>   v   T.  «•  3.     An  agrecmcut  for  the  sale  of 

Doc  V.  Hogg,  (1805)  1  B.  i:  P.  ^.  R.  ,      ,     .        °        ...      ^,  ,. 

•'•"  ^         '  laud     IS    not    within    the    section  : 

^^^-  Rodger  v.   Harrison,    1893,    1    Q.    B. 

{k)  See  i?.  V.  Middlesex  Registrar,       ^gj  .  g^  L.  J.  (J.  B.  213. 

(1888)  21  Q.  B.  D.  555.  ^^j  g   ^ 

(/)  Es^ex  V.  Bangh,  (1842)   1    Y.  &  (;>)  S.  14. 
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Chap.  XII.     in   respect   of   any   iin|);iij   purolmse-nioiu'V,    or   by   reason 

— of  any  deposit  of  title  deeds,  a  memorandum  of  such  lien 

or  charge,  signe*!  by  the  person  aprainst  wliom  it  is  claimed, 
must    bo   registered  in    order  to  acquire   priority  over  any 
assurance  for  valuable  consideration  (y).      A  caveat,  regis- 
tered by  any  person,  claiming  to  bo  entitled  to  any  interest 
in  lands  in  favour  of  any  person  therein  named,  will  have 
tlif  effect    of   giving    to    any   assurance  made  between  the 
parties   respectively   by  whom  and  in  whose  favour  it  was 
given,  and  registered  witliin  six  months  of  the  registration  of 
the  caveat,  priority  as  from  the  date  of  the  registration  of  the 
caveat  (;•).     If  notice  of  a  will,  to  the  proof  of  which  there  is 
some  impediment,  is  registered  within  six  months  of  the  tes- 
tator's death,  and  the  will  is  itself  subsequently  registered 
within  two  years  of  the  testator's  death,  the  registration  of 
the  notice  will,  for  all  purposes,  be  deemed  to  be  registration 
of  the  will(.s).     Any  person,  claiming  as  heir  of  a  person 
whom  he  believes  to  liave  died  intestate,  may,  at  any  time 
after  tlie  expiration  of  six  months  from  the  testator's  death, 
register  an  affidavit  of  intestacy;  and  the  effect  is  to  give 
priority  to  any  assurance  for  valuable  consideration,  made  by 
any  person  entitled  under  the  intestacy,  and  duly  registered, 
as  against  any  will  of  the  supposed   intestate  subsequently 
registered  (/),      Any   person  or  corporation  in  whom  lands 
have  vested  by  statute  without  any  conveyance,  may  register 
an  affidavit  of  such  vesting  {/<).     Registration  itself  was,  by 
the  Act  of  1884  (r),  made  actual  notice  for  all  puqtoses  ;  but 
that  section  has  been  repealed  (//)  :  and  the  old  rule  that  re- 
gistration does  not  prr  sc  constitute  notice  still  prevails.     No 
protection  will  bo  afforded  by  the  legal  estate  or  by  tack- 
le) ^.  7.  the  necessity  of  searching   the   re- 
(r)  S.  10,  repealed  and  re-enacted       gister    before    any    fre.th     advance 
by  the  Act  of  ISS/i.  s.  3.                            could  be  made  by  bankers  and  others 
(*)  S.  11.                                                     similarly   situated.       It  ia  difficult, 
{/)  S.  12.                                                    however,  to  see   how  tlie  repeal  of 
(«)  S.  13.                                                   s.  15  can  be  of  much  avail  in  such 
(x)  S.  1.5.                                                    cases,  unle-^  s.  16  is  also  repealed, 
(y)  York-shireRegi.Htries  Act,  1885,       and    protection    is    restored   to  the 
B.  5.     The  repeal   was  due  to  the      holder  of  the  legal  estate:    see  inf. 
practical    inconvenience  caused    by       p.  869  ft  »eq. 
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ing  (2) ;    and    all   priorities    given    by  the  Acts  are    to    Le    Clmp.  xil, 
destroyed  ouly  by  actual  fraud,  and  no  priority  will  be  lost,  — — 

either  by  actual  or  constructive  notice,  unless  tainted  with 
fraud.  But  a  volunteer  will  not,  by  means  of  registration, 
obtain  a  better  title  than  the  person  through  whom  he  claims  ; 
nor  will  registration  make  good  any  disposition  which  would 
otherwise  bo  fraudulent  and  void(r/).  A  purt-haser  who 
claims  under  a  registered  instrument  still  has  the  same  right 
to  relief  as  the  person  through  whom  he  claims,  against  any- 
one who  claims  under  an  instrument,  later  in  date,  but  oarllt-r 
in  registration  (A).  The  Acts  do  not  apply  to  copyholds,  or 
to  any  lease,  not  exceeding  twenty-one  years,  or  any  assign- 
ment thereof ,  where  it  is  accompanied  by  actual  possession  from 
the  making  of  such  lease  or  assignment  (r).  The  Act  contains 
elaborate  provisions  for  its  administration,  as  to  the  mode  of 
registration  (d),  as  to  what  the  various  memorials,  memo- 
randa, notices  and  affidavits  must  contain  (c),  and  as  to  official 
and  private  searches  (./'). 

As  respects  lands  situate  in  the  Bedford  Level,  it  appears  Rcg-istration 

.,,.  •  ,         1  T.i-niri   under  Bedford 

that  conveyances  omitted  to  be  registered  under  the  Bedtord  Level  Act. 
Level  Act  ([/)  are  nevertheless  valid  for  all  purposes,  except 
for  entitling  the  grantees  to  the  privileges  conferred  by  the 
Act  on  the  owners  of  lands  within  the  Level,  and  for  the 
other  purposes  of  the  Act  (//). 

"Where  a  conveyance  was  made  to  a  purchaser  apparently  Convovance 

.      .         to  charity 

as  the  beneficial  owner,  but  the  purchase-money  was  m  lact  trustee,  as 
part  of  a  charitable  fund,  and  the  nominal  purchaser,  by  a  JJJ'Xial 
subsequent  deed,  in  execution  of    a  power  reserved  by  the  J^'"|^^;,',";|J''*' 
conveyance,  settled  the  property  in  favour  of  the  charity,  it  under  M..rt- 

,       ,        ,  Till  i.  main  Act. 

was  held   that   botli    the    conveyance    and    the    subsequent 

(:)  Yorkshire  Registries  Act,  18SI,  (r,  S.  28  ;  sec  *";-.  p.  700. 

8.  16.  {(f)  S.  5. 

(rt)  S.  14;  and  see  Coopn-  v.  7V>r//,  (r)  Ss.  G  et  acq. 

(1882)  20  Ch.  D.  GU  ;  51  L.  J.  Ch.  (/)  Ss.  19  et  seq. 

862  ;  Battison  v.  Ilohson,  189G,  2  Ch.  (g)  15  Car.  2,  0.  17- 

403  ;  65  L.  J.  Ch.  GO").  (A)   WUhs  v.  Broic,  (1839)  10  Si. 

(A)  S.  17.  127  ;  8  L.  .T.  N.  S.  Hi.  321. 
D.      vol..  1.  /-  /. 
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Chap.  Xir.    BettK'inent  required  to   bo   enrolled  in  Chancery  under  tlio 
-    '^''■'  '•       ClmritaUe  Uses  Act,  1735  (/). 

Astocnn)!-         Under  8.  5  of  the  Mortmain  and  CharitaLlo  Uses  Act, 
ram'JomUni  1888(A),   tho   Court  may   order  the   enrolment   of   certain 
u'ideV.u'.rt-'^  assurances  notwitlistanding  that  they  have  not  been  enrolled 
nmiuAct.        within  tho  requi>ito  time,  if  satisfied   that  tho  omission  to 
enrol  the  instrument  in  proper  time  has  arisen  from  ignorance 
or  inadvertence,  or  through  destruction  or  loss  of  the  instru- 
ment by  time  or  accident ;  but  the  assurance  must  have  been 
made  in  good  faith  and  for  full  and  valuable  consideration, 
and  to  take  effect  in  possession  immediately  from  the  making 
of  it. 

On  pale  of  Assurances  to  a  charity  of  land  already  in  mortmain  do 

Irmonmaia     not  require  enrolment  (/)  :  but  a  conveyance  upon  a  reinvest- 
to  a  charity.     ^^^^  ^f  ^j^g  proceeds  of  the  sale  of  charity  lands  compidsorily 


(i)   Repealed    by    Mortmain    and 
Charitable  Uses  Act,  1S8S;  A.-G.  v. 
GordntT,  (1848)  2  De  G.  &  S.  102; 
A.-G.  V.  Munro,  (1848)  2  Do  G.  & 
S.   122 :    quart,  as  to  the  effect  on 
the  deed  of  the  death  of  any  sub- 
scriber within  tweh-e  months  after 
ita  execution?     See  Tnce  v.  Ilntha- 
xcay,  (1822)  6  Mad.  304  ;    and  as  to 
the      attestation.      Mortmain      and 
Charitable  Uses  Act,  ISSS,  s.  4  (C), 
re-enaoting  s.  1  of  the  Act  of  1735, 
as  modiiied  by  s.  1  of  24  k  25  Vict, 
c.  9  ;  Dor  v.  Munro,  (1844)  12  M.  k 
W.  845.     As  to  the  effect  of  non- 
cnrolment,  see  A.-G.\.  TJ'ard,  (1848) 
6  Ha.  477,  482.     As  to  the  effect  of 
the  witnesses  not  signing  the  attes- 
tation clause,  though  present  at  tho 
scaling  and  delivery  of  the  deed,  see 
jriekham  v.  3farquu  of  Bath,  (18GG) 
1  Eq.  17  ;    35  L.  J.  Ch.  5.      As  to 
whether  a  power  to  dctife  land  to  a 
charity  can  be  implied  from  the  fact 
of  the  charity  being  by  special  Act 
cmpciwcrrd   to   hold  land   taken   by 


devise,  see  rening  v.  Trail,  (1874) 
18  Eq.  88  ;  43  L.  J.  Ch.  775  ;  and  cf. 
Robinson  v.  London  JfofpitulJ\»b2)  10 
Ha.  19;  22  L.J.Ch. 754,  a  far  stronger 
case.  Where  a  charity  corporation 
has  power  under  a  statute  prior  to 
the  Charitable  Uses  Act,  1735,  to 
hold  lands,  &c.,  subsequent  Acts, 
relating  to  the  old  statute,  but  not 
referring  to  the  Act  of  1735,  will 
not  exempt  the  charity  from  the 
operation  of  the  latter ;  Luckrafl  v. 
rndham,  (1877)  6  Ch.  D.  205;  46 
L.  J.  Ch.  744  ;  and  see  Mortmain 
and  Charitable  Uses  Acts,  1888, 
8.  8,  and  1891,  s.  10. 

{k)  S.  13  of  the  Act  repeals  the 
earlier  provisions  on  this  subject, 
which  are  re-enacted  and  consoli- 
dated by  s.  5  :  see  notes  to  8.  5  in 
Tudor's  Char.  Trusts,  3rd  ed. 

(/)  A.-G.  V.  Ghjn,  (1841)  12  Si. 
84  ;  iralkcr  v.  Richardson,  (1837)  2 
M.  &  W.  882;  Ashton  v.  Jones, 
flSr.n)  28  Beav.  460, 
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taken  must  bo  enrolled  (;«).     A   deed  duly  enrolKI   takes    C'^^XII. 
effect  from  the  date  of  its  execution  in).  


Under  s.   G  of  the  Mortmain   and  Charitable  Uses  Act, 
1888,  the  following  assurances  are  exempted  from  the  provi- 
sions contained  in  Parts  I.  and  II.  of  that  Act,  n'z.  .-—An 
assurance  hy  deed  of  land  of  any  quantity,  or  an  assurance 
by  will  of  a  limited  quantity  for  the  puqioses  only   of   a 
public  park,  a  schoolhouse  for  an  elementary  school,  a  public 
museum,  or   an  assurance  by  will  of  personal  estate  to  be 
applied  in  the  puix-hase  of  land  for  all  or  any  of  the  same 
purposes  only  ;  provided  that  a  will  containing  such  assm-ance 
and  a  deed  made  otherwise  than  in  good  faith  for  fidl  and 
valuable  consideration,  must  be  executed  not  less  than  twelve 
months  after  the  death  of  the  assuror,  and  must  be  enrolled 
within  six  months  of  the  death  of  the  testator,  or  in  the  case 
of  a  deed,  of  the  execution  of  the  deed ;  the  quantity  of  land 
limited  for  an  assurance  by  will  is  20  acres  for  one  public 
park,  two  acres  for  one  public  museum,  and  one  acre  for  one 
schoolhouse.     The  following  assm-ances  are,  under  s.  7  of  the 
Moi-tmain  and  Charitable  Uses  Act,  1888,  exempted  from  the 
p^o^'isions  contained  in  Part  II.  of  the  Act,  Avhich  prescribes  the 
limitations  of  assurances  generally  to  charitable  uses,  viz. : — 
An  assurance  of  land  (o)  or  personal  estate  to  be  laid  out  in 
the  purchase  of  land  to  or  in  trust  for  any  of  the  Universities 
-of  Oxford,  Cambridge,  London,  Durham,  and  the  Victoria 
University,  or  any  of  the  colleges  or  houses  therein,  or  for 
the  colleges  of  Eton,  Winchester  and  Westminster,  for  the 
better  support  of  foundation  scholars  therein,  or.  in  trust  for 
Keblo  College  :  also,  an  assurance,  except  by  will,  made  in 
ffood   faith   for   full   and   valuable   consideration   after   the 
passing  of  the  Act  to  a  trustee  or  trustees  on  behalf  of  any 
society  or  body  of  persons  associated  together  for  religious 
puq^oses,  or  for  the  promotion  of  education,  arts,  literature, 

(m)  See  Jie  Christ's  Uoxpital,  (1864)  (1851)  14  Bear.  173. 
12  "\V.R.G60;  Tudor's  Char.  Trusts,  {o)    Definition     of     "land,"    f>co 

3rd  cd,  3'j7.  Murtmain  and  Charitable  U!«e9  Ai-t, 

(w)    Tryf    V.    Corp.    of    Gloucfstn:  1891,  s.  3. 

z  z  2 
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Chip.  xir. 

S.-cf.  7. 


Enrolment  on 
nlifiiuticiii  of 
1  unit  witliiu 
Duchy  of 
Cornwall. 


Siionce,  or  other  like  purposes,  of  laml  not  oxceodinf^  two 
norcs  for  tlio  oroction  of  ft  building  for  such  purposes,  or 
\vliereou  a  building  used,  or  to  bo  used  for  sudi  purposes, 
shall  have  been  erected.  These  exemptions  are  not  aflected 
by  the  !^^ortmain  and  Charitable  Uses  Act,  1H91  (o). 

By  the  provisions  of  the  Duchy  of  Cornwall  Management 
Acts,  1SG3  to  1892,  every  deed  or  instrument  whereby  any 
hereditaments  forming  parts  of  tlie  Ducliy  arc  sold,  leased,  or 
disposed  of,  under  the  Act,  must  be  enrolled  in  tho  ofTico 
of  the  Duchy  within  six  months  from  its  date  (p). 


(Itfd  to  hv 

enrolled. 


On  sale  by  "Wlicro  the  vcndop  is  tenant  in  tail,  it  is  essential  to  the 

•it^'iltaUhi:^' '  validity  of  the  deed,  as  against  the  issue  in  tail  and  re- 
maindermen, that  it  should  be  enrolled  M'ithin  six  calendar 
months  after  its  execution  by  the  vendor  {q) :  but,  if  so 
enrolled,  even  though  subscquentl}'  to  the  death  of  the 
tenant  in  tail  (r),  it  takes  effect  from  the  time  of  execution  (.s)  : 
except  as  against  persons  claiming  for  valuable  consideration 
under  a  prior  enrolled  deed  (though  subsequently  executed) 
and  without  express  notice  of  the  voidable  estate  created  by 
the  prior  assurance  (/).  The  enrolment  may  be  made  by 
either  vendor  or  purchaser. 


Consent  of 
protector. 


Whona 
marrifd 
woman. 


If  there  is  a  protector  of  tlio  settlement,  and  his  consent 
to  the  assurance  is  given  by  a  separate  deed,  the  consent- 
deed  must  be  executed  on  or  before  the  day  on  which  the 
assurance  is  made  by  the  tenant  in  tail ;  and  must  be  enrolled 
cither  at  or  before  the  time  when  the  assm-ance  is  so 
enrolled  (k).  Where  a  married  woman  is  protector  in 
right  of  lir-r  separate  estate,  she  can,  without  her  husband's 
concurrence,  consent  to  an  absolute  disposition  by  the  tenant 


{<>)  See  8.  10. 

(  />]  Sec  these  Acts  as  to  alieu.itiim 
of  lands  forming  part  of  tlic  Duchy. 

(7)  Fines  and  Recoveries  Act,  1833, 
B.  41. 

(»•)  Jif  rioM,  (1863)  14  Ir.  Ch.  R. 
452. 


(5)  CalO/lv.  Corrall,  (1840)  4  Y.  & 
C.  228  ;  9  L.  J.  X.  S.  Ex.  Eq.  37. 

{t)  See  8.«i.  38,  74  ;  and  see  Crocker 
V.  Wainc,  (18G4)  5  B.  &  S.  697  ;  33 
L.  J.  Q.  B.  31G  ;  Jlaiikftj  v.  Mardti, 
(18S3)  49  L.  T.  .'iCn  :   lir  rifin,  xvp. 

(>()  Ss.  42,  4C. 


MATiLK.S  laiLAllNG   lU  LU.Ml'Li:i  lU.N   Ui"  rL'KCllA.SE.  ^O'J 

in  tail  (./•),     Wlure  the  tenant   in   tail   in   possession   is   a    Cliap.  xil. 

lunatic,  the  Lord  Chancellor  has  a  discretionary  power  under  — '—'  — 

the  Act  to  consent  to  the  first  tenant  in  tail  in  remainder  luuatic. 
barring  the  entail  (y). 

A  legal  tenant  in  tail  oi'  lauds  held  hy  copy  of  Court  Koll  Eutmsoud 
may  bar  the  entail  hy  surrender  :  and  an  equitable  tenant  in  puie  by  lepul 
tail  may  bar  tlio  entail  either  by  surrender  or  by  deed  (z).  te„„}"'il'  tail 
If  the  assurance  is  by  deed,  the  same  must  be  entered  on  the  ^^  «'i'ylioldb. 
Court  Rolls  of  the  manor  (a)  ;  and,  notwithstanding  some 
ambiguity  in  the  frame  of  the  Act,  it  is  now  clearly  settled 
that  a  deed  barring  an    estate   tail   in  copyholds  must  bo 
entered   on    the   Ivolls   of   the    manor   within   six   calendar 
months   after   its   execution  {h)  ;    an   understanding   to   the 
contrary   was   extensively   acted    on    in   practice   for   many 
years  after  the  passing  of  the  Act,  and  constitutes  a  frequent 
source  of  danger  in   copyhold  titles.     The  consent  of   the 
protector  (if  an}')  may  be  given  by  deed,  (whether  the  estate 
is  h^gal  or  equitable,)   or  personally  to   the   person  taking 
the   surrender    (in   those    cases   where    the    tenant    in   tail 
surrenders)  (r). 


If  the  tenant  in  tail  convey  by  surrender,  and  the  protector  Cunsi-nt  of 

protector  tu 
barring  eut 
in  copyholds. 


consent  by  deed,  such  deed  nmst'  be  executed  and  produced  barring  entail 


(x)  S.  45  ;    K(fi-  V.  Broun,  (1859)  where  the  protector  under  the  settle- 
John.   138;    28  L.  J.  Ch.   477.     A  nient  has  been  convicted  of  treason 
bare   trustee   who,    iindor   s.   31,  is  or  felony,  lie   Vaintwright,  (1S43)  1 
protector,  can  insist  on  retaining  the  Ph.  258  ;  12  L.  J.  N.  S.  Ch.  420. 
legal    estate    only  so    long  as  the  (;)  S.  50. 
purposes  of  the  trust  exi.xt ;  Jiultan-  [a)  See  s.  53. 
i>haw  V.  MfirtiH,  (1859)  John.  89.  (/«)  Honi/trood  v.  Forsler,  (1861)  30 

{>/)  See  8.  48  ;  lie  lihuiit,  (1856)  6  Beav.  I  ;  30  L.  J.  Ch.  930  ;  Gibbom 
D.  M.  &  G.  187  :  25  L.  J.  Ch.  v.  Snape,  (18C3)  1  D.  J.  &  S.  621  ; 
393,  overruling  a  decition  of  Lord  Green  v.  Pu tenon,  (1886)  32  Ch.  D. 
Urougham  in  the  same  case;  ecg  95;  56  L.  J.  Ch.  181.  An  indorse- 
(IS3I)  3  11.  &  K.  250;  and  also  a  nicnt  by  the  steward  on  the  dis- 
d^'ci^ion  t)f  Lord  Cottenluau.  JU'  entailing  assurance  is  not  sufticicnt ; 
jy*oo</,  (1^3S;  3  M.  i  C.  2GC;  7  L.  J.  ISvi/d  v.  rank,  (1S66)  14  "W.  li. 
N.  S.  Ch.  141.  Seo  also,  as  to  the  1009.  The  deetl  need  not  be  en- 
powers  of  tlio  L.  C.  as  protector,  rolled  otherwi.-c  than  on  the  Court 
s.  33;  and  Lunacy  Act,  1890,  8.  1  OS  ;  KoUs  ;  Fines  and  Recoveries  Act, 
Grant  v.  Yai,  (1834)  3  M.  &  K.  245;  1833,  8.  54. 
ne  Starkie,  (1834)  ib.  at  p.  218  ;  and  (<•)  See  ss.  51.  62. 


no  matii;k>  ia:LAii.N(i  lu  cumi-li:ii<»n  <»r  i-ukchase. 

Chap.  XII.    to  tho  I^^rd  (.f  tlie  ^[anor,  lils  ttowurd  or  steward's  doputv,  at 


-  ^  '"'■  "■  or  provious  to  tlio  .'^urrcud.T ;  and  ho  is  to  endorse  thereon  an 
acknowU'dgnicnt  (wliich  is  made  prima  facie  evidence  of  tho 
fact)  of  the  deed  having  been  so  produced  ;  and  i.s  to  enter 
the  deed  and  indorsement  on  the  Court  llolls  :  and  then  to 
indorse  a  niomoranduni  of  such  entry  upon  tho  deed  (</). 

^\^„.ro  If  the  consent  of  tho  protector  i.s  not  <,^iven  by  deed,  it 

.onm-utof        JJ^^^t  \jQ  ciycn    to    tho  person  taking  tlic  surrender  by  tho 

iruU-i-tor  not  °  «  i  i.  i.   I, 

Kivinby  tenant  in  tail:  and  evidence  of  such  consent  must  De  pre- 

served on  the  C'oiu-t  llolls,  as  provided  by  s.  -VJ. 

Xlust  b..  by  Wliere  the  equitable  tenant  in  tail  himself  assures  by  deed, 

•luo'tinant'in  ^^^^  conscnt  of  the  protector  must  be  given  by  deed ;  and  if 
tail  di.seii.        o-iven  by  a  deed  distinct  from  tho  principal  assui*ance,  sueh 

tailed  by  dtcd.   '^  ,  ,o,ii  Pii  i* 

deed  must  be  executed  on  or  before  the  day  of  the  execution 
of  such  assurance  by  the  tenant  in  tail,  and  must  be  entered 
on  the  Court  Rolls  (f)  :  and  an  assurance  by  deed,  by  an 
equitable  tenant  in  tail,  is  to  bo  void  against  any  person 
claiming  for  valuable  consideration  under  any  subsequent 
assurance, — (which  would  include  a  surrender) — duly  entered 
on  the  Court  Rolls  before  the  entry  thereon  of  such  deed  of 
assurance  (./'). 

K>.iaii  in  An  entail  in  fee  farm  rents  in  the  natiu-e  of  land  tax  may 

land  tax.         ^^  luTTvd  by  docd  acknowledged  and  enrolled  or  registered  in 

manner  directed  by  tho  Land  Tax  liedemption  Act,  1802  {y). 

"WTirro  tenant       Tnder   the   Bankruptcy   Act,   1883  (//),  where   any  part 
blukkiptr       of  the  bankrupt's  estate  is  of  copyhold  or  customary  property, 

(d)  FincB  and  Recoveries  Act,  1833,  sec  I)oe  v.  Toioix,  (1831)  2  B.  &  Ad, 

8.  51.  685  ;  9  L.  J.  (O.  S.)  K.  B.  278. 

(«•)  The  Act  does  not  .-^ay  that  the  (/)  S.   53.      Lord    St.   Leonards 

deed  of  conpcnt  must  be  entered  on  con«dercd    it  probable  that  notice 

the  Court  Rolls  at  or  before  the  time  -would    not    be   held    in   Equity   to 

■when  the  principal  assurance  is  bo  supply   the   want   of    entry   on   tho 

entered :  but  .such,  it  is  conceived,  is  Court  Rolls  ;  Sug.  V.  ic  P.  14th  ed. 

the  intention ,  and  it  would  be  prudent  471. 

so  to  enter  it.     S.  53  of  the  Act  does  (//)  S.   1 ')7  ;    and  sec   38   Geo.   3, 

not  seem  to  apply  to  customary  free-  c.  60,  s.  40. 

holds  ;   Jl.  V.  Lord  c,f  the  Manor  of  {h)  S.  50  (4)  ;    and  formerly  also 

Inglclon,   (1810)   8    Dowl.  (93  ;    and  under  the  Act  of  1869,  8.  22. 


MATTEKS  UELATIMJ  TO  COMPLETION  OF  TUKCilA^E,  TH 

or  any  like  property  passing  Ly  surreuJor  or  admittance  or    Chap.  XII. 
•                •     »                                                  •                                                            Sect,  7« 
in  any  similar  manner,  the  tnisteu  is  not  to  bo  compellaLlo  to  — — 


be  admitted,  but  may  deal  with  suth  property  in  the  same 
manner  as  if  it  had  been  capable  of  being,  and  had  been  in 
fact,  duly  surrendered  or  otherwise  conveyed  to  such  uses  as 
the  trustee  may  appoint ;  and  an  appointee  of  the  trustee  is 
to  be  admitted  or  otherwise  invested  with  the  property 
accordingly.  And  the  trustee  may  deal  with  any  property 
to  which  the  bankrupt  is  beneficially  entitled  as  tenant  in 
tail,  in  the  same  manner  as  the  bankrupt  might  have  dealt 
with  the  same ;  the  provisions  of  ss.  5G — 73  inclusive  of  the 
Fines  and  Recoveries  Act,  1833,  being  expressly  extended  to 
proceedings  in  bankruptcy  (/). 

By  s.  85  of  the  Coj^yhold  Act,  1894  (/.•),  every  surrender  Statutory 
and  deed  of  surrender  which  a  lord  is  compellable  to  accept  hnmcdiatc  ^ 
or  accepts,  and  every  will  a  copy  of  which  is  delivered  to  him  ii^\f^of        * 
either  at  a  Court  at  which  there  is  not  a  homage  assembled,  copyhold 

,      assurances. 
or  out  of  Com-t,  and  every  grant  or  admittance   made  in 

pursuance  of  the  Act,  must  be  entered  on  the  Coui-t  Rolls ; 

and  an  entry  made  pm-suant  to  the  section  is  as  valid  for  all 

purposes  as  an  entry  made  in  pursuance  of  a  presentment  by 

the  homage,  and  entitles  the  steward  to  the  same  fees  and 

charges. 

Sect.  G  of  the  Real  Property  Act,  1845,  appears  to  ex-  Conveyance 
tend  to  contingent  interests  in  copyholds  (which  previously  ['nteres'tir"' 
to  the  passing  of  that  Act  were  incapable  of  alienation  except  copyholds 
by  way  of  contract  in  Equity)  (/)  ;  and  it  is  of  course  desir-  Act. 
able,   though   not   essential,   that   the   deed    of    disposition 
should  be  entered  upon  the  Court  Rolls. 

"Where  lands  of  copyhold  or  customary  tenure  are  taken  Ai^suran.-c  of 
under  the  L.   C.  C.   Act,  1845,  the   conveyance   is   to   be  taken  under 

(•)  S.  66  (o).  mittanoo   by  mamlamus,  see   ib.  -149 

(/.)  Re-enacting  s.  89  of  the  Copy-  (t    trq. ;    admittance    may  now    be 

hold  Act,  1841,  which  is  repealed  by  granted  out  of  Court  and  out  of  the 

8.  100  of  the  Act  of  1894.  manor;    see    Copyhold    Act,    1841, 

(/)  Scriven,  7th  ed.  95.     As  to  the  8.  88  ;  and  now  Copyhold  Act,  1894, 

purchaser's  power  of  compelling  ad-  s.  84. 
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Omp.  XII.     ontort'tl  by  tlio  steward  of  tlie  manor  upon  the  Court  Rolls; 
^'*-'^''       ami,  upon  j.aymont  to  him  of  sm-h   foes  as  would  be  due  to 


A*t.^i'8?Ji.^to    liii"  0"  the  surrender  of  the  same  lands  to  the  use  of  a  pur 
u.  ent.TtHl  oil   eliascr.  ho  is  bound  to  make  such  enrolment  ;  and  the  con- 
Court  KolU.  '  1  1  rv  •  i.     r 

veyance,  when  so  enrolled,  is  to  have  the  eflect  in  respect  or 
such  lands  as  if  the  sani(>  won>  of  freehold  tenure  {in)  ;  but 
until  the  same  are  enfranchised  (»),  they  are  to  continue 
subject  to  the  accustomed  fines,  rents,  heriots,  and  services. 
Under  this  provision,  the  stewai'd  cannot  claim  the  fee  which 
■would  bo  due  to  him  on  the  ndutiltancc  of  a  purchaser  (o). 


ExjHnlieucy 
(if  lainl  not 
in  rt>fristor 
<<>iinty    of 
indnrsinj^ 
nutiio  (jf  con- 
veyance on 
K'U<lin)?  title 
deotl  if  re- 
maining with 
vendor. 


Fonn  of 

notice. 


"Where  the  estate  is  not  in  a  register  county,  and  the  title 
deeds  are  retained  by  the  vendor,  it  is  prudent  for  the  pur- 
chaser to  procure  indorsement  of  nc^tice  of  his  conveyance  upon 
tht^  leading  document  of  title ;  that  is,  upon  the  document 
■which  the  vendor  -vN'ould  have  to  produce  in  proof  of  his  title 
■were  he  to  attempt  to  make  any  disposition  of  the  estate 
inconsistent  with  tlie  rights  of  the  purchaser.  This  has  been 
referred  to  judicially  as  merely  an  ortliuary  ami  proper  pre- 
caution (;;);  but  it  is  conceived  that  a  purchaser  has  no 
right,  in<lependently  of  agreement,  to  insist  upon  such  an 
indorsement.  Such  indorsement  should  not  only  specify  tho 
date  of,  and  parties  to,  tho  conveyance;  but  also  partieularizo 
the  property  therein  comprised  ;  for,  if  so  -vN'orded  as  to  leave 
any  doubt  as  to  the  extent  of  property  comprised  in  the  con- 
veyance, the  production  of  such  conveyance  would  be 
necessary  upon  any  future  dealing  with  the  residue  of  the 
estate. 


>J'r"i>rifty  of 
irivjui;  notii-e 
to  trn.stet'8  on 
j)urilia.-«e  of 
t<iuitalile 
interest. 

Importance 
of  notice  to 


And  upon  the  completion  of  tho  purchase  of  an  equitable 
interest  in  real  estate,  it  is  prudent  to  give  notice  of  tho  trans- 
action to  the  owners  of  tho  legal  estate  :  biit,  as  a  general 
rule,  a  purchaser's  priority  is  not  affected  by  his  giving,  or 
omitting  to  give,  such  notice  (7).     However,  upon  the  piir- 


[m)  S.  95. 

(«)  See  88.  95,  06. 

(..)   Coopei-  v.  Xorfolk  li.  Co.,  (1849) 


'6  Ex.  546;  IS  L.  J.  Ex.  17C. 

{]j^  See   Keatcs  v.   Lyon,   (1869)  4 
Ch.  218,  226  ;  38  L.  J.  Ch.  357. 

(?)  ■''"/•  P-  850. 
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chase  of  an  eauity  of  redemption,  suob  a  notice  sliouUl  always    Ch^^P-^  ^"• 
be  ^Iven  to  the  mortgagee,  and  an  inquiry  made  of  hmi  as  -^;;^^;^;^;;^^- 
to  the  amount  due  to  liini,  and  Avhether  he  is  entitled  to  any  ?-^yi 
Qther  charges  created  by  the  same  mortgagor ;  for,  except  in  redemption, 
cases  occurring  between  the  7lh  Aug.,  1871,  and  the   1st 
Jan.,  1H7G,  when  s.  7  of  the  Y.  c^  V.  Act,  1874  V)  was  in  iurce, 
and  the  right  of  tacking  was  in  all  cases  in  abeyance,  any 
further  advances  which  lio  may  m'^te  to  the  mortgagor  upon 
the  security  of  the  equity  of  redemption,  in  ignorance  of  the 
sale,  will  be  valid  as  against  the  purchaser  t-v).     N<^tice,  how- 
ever, though  expedient,  would  not  seem  to  bo  necessary  iu 
order  to   prevent   consolidation,   as,   independently    of    the 
Conv.  Act,  1881  (/),  the  purchaser  of  an  equity  of  rcd.-mption 
of  one  propel  ty  could  not  be  affected  by  its  union  with  the 
other  property  subsequently  to  his  purchase  (u). 

If  the  estate  is  copyhold,  admittance  is  essential  in  order  A.lmi^ane^^^^ 
to  perfect  the  legal  title.  Before  admittance,  the  suiTcnderee 
has,  at  Law,  no  assignable  interest  (.r),  though  the  rule  is 
different  in  Equity  (//)  :  and  even  if  the  assignee  actually 
himself  procure  admittance,  this  will  not  vest  in  him  the  legal 
estate  (z). 

(,.)  See  WoLt.  B.   &   C.    8th  ed.  A.  C.  698;  51  L.  J.  Ch.   120.     But 

p    13       The   section  was    repealed  notice  wiU  not  prevent  consolidation 

by  the    L     T     Act,   1875,   s.   129,  where  the  equity  of  redemption  ou 

which  was  itself    repealed    by  the  both    properties   is  purchased :    see 

Stat.  Law  Rev.  Act,  1883,  without,  IM^fc   v.    in.,te,   1890.   A.  C.    18/, 

however,  bringing  the  repealed  slC-  196  ;  G.>  L.  J.  Ch.  449. 
tion  of  the  V.  &  P.  Act  again  into  (.,)  Muttheir  v.  Oubcnir,  (1853)   13 

operation.     See  Rohimon  v.    Tmor,  c.  B.  at  p.  938  ;  22  L.  J.  C.  V.  241. 
(1884)12Q.B.  D.423,433;  53  L.J.  ^^^    Walnaniyht   v.  Elicell,  (181G) 

Q.  B.  85.     As  to  lands  in  Yorkbhire,  ^  -jj^^    ^^  ^   g^) 
tacking  is  aboU.shed  by  s.  IG  of  the  M.uthewx.  Odun.csup.    Uudt-r 

Yorkshire  Registries^Act,  1881  ;  seo  ^^^^  ^^..^^^  ^^^    ^^^.^  ^   3^  copyholds 

tup.  p.  704  ;  bif.  p.  870.  aiuUustomarj' freeholds  are  devis;iblo 

(«)  GotUlatd  V.    Cvmpliii,   (1GG9)    1  notwithstanding    that    the    tobtator 

Ch.  Ca.  119;    Blackston  v.  Monhnnl,  ,n.,y  not  have  surrendered  them  to 

(1679)  2  Ch.  Ca.  20;  irri-j/iUon  v.  ^^^^  ^^^^  ^f  j,;^  ^.jn^  or  have  beta 
JIudi>on,  (1737)  2  Eq.  Ca.  Abr.  609,  admitted  thereto;  and  the  Act  over- 
pi,  7.  rides    any    custom    negativing    tlie 

n\  s.  17.  right  to  devise,  and  the  want  of  any 

(«)  Jctnwffs   V.    Jordan,   (1882)    6       custom  to  devbe. 


714 


MATTKKS  KKLVllNX;  T< »  CUMl'LiaiON  OF  rUKCIIASI::. 


Chap.  XII. 
Sect.  8. 

Coxtii  of 
convoyanco 
an>  bomo  by 
purchancr : 
of  fxocutiua 
liv  vendor. 


(«.)       The  cv.s(s. 

Tho  pui'chaser  (in  tlio  absence  of  express  agreement) 
prepares,  and  pays  for  the  preparation  of, his  conveyance  (a) : 
but  tho  costs  of  perusal  and  execution  by  all  necessary  parties 
fall  on  tlio  vendor  {f>)  ;  includinp-,  it  is  conceived,  tlio  costs  of 
all  matters  essential  to  the  validity  of  the  deed  as  a  perfect 
conveyance,  c.g.y  tlio  acknowledgment  by  married  women  and 
the  filing  of  the  certifieato  of  acknowledgment,  and  the 
enrolment  of  a  disentailing  deed  and  deed  of  consent  by  the 
protector  iipon  a  sale  by  a  tenant  in  tail ;  nor  will  a  condition 
tlirowing  the  expense  of  the  conveyance,  surrender,  &c.,  on 
the  jiurehaser,  extend  to  the  expense  of  procuring  the  con- 
currence of  necessary  parties ;  or,  in  tho  case  of  copyholds,  of 
procuring  their  necessary  previous  admission  on  tho  Court 
Kolls,  though  rendered  necessary  by  events  subsequent  to  the 
contract  (r) ;  or  of  proceedings  under  tho  Trustee  Acts  {(f)  : 
but  a  purchaser  always  pays  for  the  registration  of  his  con- 
veyance {«■) :  as  an  unregistered  deed  is  valid  except  as 
against  adverse  claimants  under  a  registered  instrument ;  and 
in  the  absence  of  stipulation  to  the  contrary  in  tho  contract, 
he  pays  the  costs  of  any  covenant  for,  or  acknowledgment  of 
the  right  to,  the  production  of  deeds,  other  than  the  costs  of 
pemsal  and  execution  on  behalf  of,  and  by  the  vendor  and 
other  necessary'  parties  (/) . 


Of  Kftting  in        "Where  a  testator,  having  devised  an  estate  in  strict  settle- 

from  infant      mcut,  contracted  to  sell  part  and  died  before  conveyance,  the 

vendor.'^  costs  of  the  noccssary  suit  for  obtaining  a  conveyance  under 

the  1  Will.  1,  c.  fiO,  s.  17,  were  directed  to  bo  paid  out  of 


(//;  Sug.  nth  od.  6G1. 

(A)  /*. 

(c)  Paramore  v.  Grcenildde,  (1854)  1 
S.  &  G.  541  ;  23  L.  J.  Ch.  34. 

{d)  Bradlfy  v.  Munlon,  (1852)  16 
Beav.  294  ;  Re  South  Wales  R.  Co., 
(1851)  14  Beav.  418.  But  see  now 
Re  Lircipool  Improrttnent  Act,  (18G8) 


5  Eq.  282  ;  37  L.  J.  Ch.  37G. 

{>■)  Mittdhohn  V.  FuUarton,  (1842) 
0  Q.  B.  989,  1019.  Ah  to  registration 
of  vendor  of  registered  land  who  is 
not  himself  registered  as  proprietor 
under  L.  T.  Acts,  boo  L.  T.  Act, 
1897,  8.  16  (2)  andcf.  s.  9  (C). 

(/)  V.  &  P.  Act,  1874,  8.  2,  r.  4. 
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the  vendor's  estate  (o)  :  but  where,  on  a  pureha.^.  hy  a  rail-    ^l-P-^^^^"- 

way  corarany  un.lor  its  compulsory  powers,  the  vendor  died  ^^,^^.^^^.^ 

before  conve^'anco,  having  by  his  will,  made  before  the  con-  b^cfure^^ 

tract,  devised  his  estate  to  his  children,  some  of  whom  were 

infants,  it  was  held  that  the  company  were  not  liable  to  pay 

the  vendor's  costs  of  a  suit  for  specific  performance  (//)  ;  and 

it  seems  to  be  now  settled  that  where  the  suit  is  occasioned 

by   a   will  made  previously  to   the   contract  (/),   or  by  an 

intestacy  (k),  no  costs  will  be  given  on  either  side.     Where,  ^^^^^^ 

however,  the  vendor,  after  the  date  of  the  contract,  devises 

the  estate  in  strict  settlement  or  to  an  infant,  so  that  a  suit  is 

necessary  to  obtain  a  conveyance,  his  estate  must  bear  the 

whole  of  the  costs  thus  occasioned  (/).     And  where  a  will  is 

so  ambiguous  as  to  necessitate  a  judicial  interpretation,  the 

vendor  must  bear  the  cost  {m). 

Where  a  vendor  died  intestate  before  conveyance,  having  OJ  J-'^^J''^^*^^" 
an  infant  heir,  the  costs  of  the  necessary  suit,  and  of  the  fr.m  infant 
conveyance  being   settled    in   Chambers,  were   ordercl   by  j!j;'j;;[ 
Shadwell,  V.-C,  to  be  paid  out  of  the  purchase  money  00; 
but  in  a  later  case,  where  the   death  occurred  within   two 
months  after  the  contract,  Knight-Bruce,  V.-C,  refused  to 
give  costs,  and  suggested  that  there  must  have  been  some 
default  on  the  part  of  the  vendor  in  the  case  last  referred 
to  (o)  ;  and  it  is  now  well  settled  that,  where  the  diffieiUty 

(</)    Furrar  v.    F<ol  ./  jru<Ur(o»,  (/)    Jro.lham  v.  Lord  Bane,  (1856) 

(1841)  4  Y   &C.  472;  and  8celft«;rf  2  K.   &  J.  437;    I'mser  v.    Darby, 

V.  Cuthbert,  (1852)  1  Ir.  Ch.  R.  S69.  (lSo7)  4  K.  &  J.  41  ;    Sanderson  v. 

{h)  L.  *  .S-.  ;r.  B.   Co.  V.  Bridytr,  Chaduick,  (1863)  2  N.  R.  414  :    li  il- 

(18G3)  12  W.  R.  948.  fi<""^  v.  Glcnton,  (1866)  1  Ch.  200. 

(,)   irorl/,am  v.  Lord  Daere,  (1856)  {»>)  Be  Bill  to  Chapman,  (1885)  54 

2  K.  &  J.  437 ;  Hallv.  BmhUI,  (18G6)  L.  J.  Ch.  695. 

35  L.  J.  Ch.  381  ;  Murdiu  v.  Batetj,  (»)  Mid.   CotnUies  It.  Co.  v.  ICeit- 

(1863)  1  N.  R.  506 ;  sec  also  Banner-  comb,  (1840)  11  Si.  57  ;  9  L.  J.  N.  S. 

man  v.  Clar/.r,  (1850)  3  Dr.  632  ;  26  Ch.  324. 

L    J    Ch.   77  ;    whore,    however,  it  (&)  JItinson  v.   Lake,  (1843)  2  Y.  k 

does  not  appear  whether  the  will  was  C.   C.   C.  328;    Ilindrr  r.    Streeten, 

made  before  or  after  the  contract.  (1852)  10  Ha.  18  ;  Armilaffr  v.  Ask- 

(A)  JMsonv.  Carter,  {ISQ2)  IS.  R.  ham,   (1855)   1   Jur.  N.   S.  227;    Be 

179;  P«>w  V.  7)ar/.y,  (1857)4K.  &  .Vanchester,    ^r.    B.    Co.,    (1854)    19 

J    ji,  Beav.  365. 
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Chap.  XII.  nrisos  from  a  common  calamity,  no  costs  will  ho  given  on 
^'"''-  '''•  cither  si<lo  as  bi-tweon  vi-udi.r  and  punluisor  (y^ :  Lut  the 
infant  lieir,  not  disputing  the  contract,  may  be  entitled  to 
have  his  costs  out  of  the  purchase-money,  on  tlio  ground 
that  ho  is  a  mere  trustee  (y)  ;  if,  however,  he  dispute  tho 
contract,  he  will  have  to  pay  tho  costs  of  a  suit  to  compel  a 
conveyance  from  him  {r).  AMiere,  after  the  contract,  one  of 
several  vendors  became  of  unsound  mind,  no  costs  of  a  suit 
to  obtain  a  vesting  order  were  given  on  either  side  (.v).  But 
where  at  the  date  of  tho  contract  the  legal  estate  is  in  an 
infant  the  expenses  of  having  tho  conveyance  settled  by  the 
Court  must  bo  borne  by  tho  vendor,  although  the  purchaser 
bought  with  notice  of  the  state  of  the  title  (/). 

G.nv.  Act,  Much  of  the  learning  contained  in  the  two  preceding  para- 

1x81,  s.  4.  ^j.j^p]^g  ig  now  rendered  obsolete  by  s.  4  of  the  Conv.  Act, 
1.S81,  which  enables  the  personal  representatives  of  any 
person,  against  whose  heir  or  devisee  there  is  subsisting 
at  his  death  an  enforceable  contract,  to  convey  the  pro- 
perty («). 

Pur.  l..i>er  of        A  purchaser  of  copyholds  pa}-s  the  fine  on  admittance,  and 
copyi...i.is        ^j^^  steward's  fees,  both  on  the  surrender  and  admittance  {x)  ; 

J)BVH  tor  Mir*  ^  n     1       jT 

reiuier  and  "^y^  ^f  course,  tho  vcudor  v&\s  the  private  expenses  of  both 
himself  and  the  other  necessary  parties  to  the  surrender. 
An  agreement  to  surrender  and  assure  the  estate  at  his  own 
costs  and  charges  will  not  render  him  liable  to  the  fine 
payable  upon  admittance  {>/).     It  Eeems  that  the  steward  has 

( p)  See  cases  cited  above,  and  Bar-  (m)  See  sup.  p.  297 ;  sec  also  Trustee 

ker  V.  Vennblrx,  (1864)  13  W.  R.803;  Act,  1893,  ss.  2G,  31. 

34  L.  J.  CTi.  420;  and  see  inf.  p.  718  (./)  Jhury  v.  Man,   (174G)   1  Atk. 

^^  gf„  0.) ;  Scriven,  7th  ed.  181  ;  Bradlryy. 

ia)  Barker  r.  V.n.bUs,  sup.  J/""'"",  (18.'2)  IC  Beav.  294.     As  to 

the  charges    in   respect    to  several 

(r)  Hoddil  V.  rugh,  (18G4)  33  Bcav.  tenements,  see  xup.  p.  528  ;  and  as  to 

489.  stamp  duties  in  respect  of  several  dis- 

(«)  Cressvell  v.  Ilnine*,  (1862)  8  Jur.  tinct  tenements  corapricod  in  the  same 

N.  S.  208  :  31  L.  J.  Ch.  237.  instrument,  sec  Stamp  Act,  1891,  s.  4. 

(0  Brown  v.  Lake,  (1846,  1  o  L.  J.  (.'/)  Graham  v.  Sime,  (1861)  I  East, 

Ch.  34.  632. 


admittance ; 
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power  to   authorise  his  deputy  to  receive  the  fine  for  the    Chap^ll^ 
lord(c).  ^ 

If  the  vendor  must  himself  he  admitte<l  and  pay  a  flue  "^^^^s 
hefore  surrendering,  he  of  course  hears  these  additional  ---f;-^" 
expenses(a).  u.-cc-^-viry. 

The  lord's  right  to  the  fine  accrues  only  on  a.tual  admit-  Fine^nnt^ 
tauco;  so  tliat  tlie  steward  cannot  refuse  to  admit  untd  the  boW^^^ 
fine  is  paid(/.)  :  and  an  agreemeut  to  pay  tlie  "costs  and 
charges  of  admittance  "  does  not  e:^tend  to  tlie  fine  (r).  If 
cop>diolds  are  devised  to  uses  to  he  declared  hy  executors  or 
trustees  for  sale,  and  the  heir  is  admitted  quousquc,  and  then 
buys  of  the  executors  or  trustees,  who  appoint  to  his  use,  he 
must  he  re-admitted,  and  pay  a  second  fine  (^0- 

Where  an  allotment  under  an  Inclosure   Act   had  heen  ^t^w^^nl^sje.. 
made  generally  iu  respect  of  the  landowner's  several  copyhold  to^aujUoN 
tenements,  and  the  custom  of  the  manor  was  to  pay  the  same  ^^^^  ^^^^x 
fee  on  admission  to  part  as  on  admission  to  the  whole  of  a  title., 
tenement,  the  steward,  upon  the  subsequent  admittance  of  a 
purchaser  to  part  of  the  allotment,  was  held  to  he  entitled  to 
as  many  fees  as  the  allottoe  had  tenements  at  tlie  time  of  the 
inclosure  {c). 

The  lord  is  not  entitled  to  any  fine  or  compensation  upon 
a  conveyance  by  a  copyholder  under  s.  05  of  the  L.  C.  C.  Act, 
184.J ;  or  upon  the  enrolment  of  such  conveyance  (./')• 

(-)  Bridges  v.  Ganrtl,  (1870)  L.  R.  ('0  Puff.  v.   Curbrlt,  (1S53)  1  E.  & 

5  C.  P.  451  ;   39  L.  J.  C.  P.  251  ;  B.  836;  22  L.  J.  Q.  B.  335;  Scnven. 

and  ace  sup.  p.  G85  ct  srq.  7th  ed   133,  144 

(a)  See  J>nay  v.  Man,  .«/;.  ;  and  {c)  Evam  v.   Upshrr,  (1840  16  M. 

rllnore  v.  Orreusladr,  (185 .    1  S.  &  k  W.  675 ;  16  L.  J.  Ex.  185 ;  Scnven. 

G   611  ■  23  L.  J.  Ch.  34.  7th  ed.  205  ;  but  see  iup.  p.  528. 

(h)  It.  V.    }r.ncslc„,  (1853)  2  E.  &  (/)  l^cel.  Co,,,,,,,  v.  L.  ^-  S.  7/  .  Ji. 

B    921;  Scriven.   7th  ed.  198.     As  Co.,  (1854)  14  C.  B.  743  ;  23  L.J. 

to'  period  of  limitation  for  the  re-  C.  P.  177.  As  to  steward  sfees^maor 

covcry   of    a   fine,    see   Mo„cHo„   v.  the  seetion,  see  r.„y"-r  v.   yu,/ML. 

l'a,nv'   1890    2  Q.  B.  603;  63  L.  J.  Co.,  (1810)  3  Ex.  510  ;   IS  L.  J.  Ex. 

•^^  '   .  176.      As    to    enfranchisement,   sco 

\c)Blrou-  T.    Jt..  (1854;  ^  W.  ^^  hs.  96    97  ;  KrWiUo"s  ft  ^^^^) 


58: 


3  D.  J.  i-  S.  410  :  32  L.  J.  Ch.  191  : 
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Chap.  XII.         Upon  tho  grant  of  ft  lease  tlie  lessor's  solicitor  usually,  but 

^^*'^' not  invariaLl}MTq)ares  th.^  lease  ;  and  tho  lessee  must  pay  tho 

Co«t«  of  leaw.  j.^pp,jgj>g  Qf  the  lessor  incurred  in  its  preparation  (//) ;  and  it 
is  submitted  that  the  lessor  must  pay  for  a  counterpart  if  ho 
requires  one  (//),  and  that  lie  Niym  (/)  was  wrongly  decided. 
Of  convey.       "Where  land  is  sold  in  consideration  of  a  rent-chargo,  tho 
HEiriun"  f     assurance  partakes  of  the  natures  of  a  conveyance  and  a  lease : 
n-nt-chargo.     ^^p^^^  ^j^jg  gTOUud  it  has  been  suggested  (/.)  that  the  costs 
should  be  equally  divided  between  tho  parties.    If  the  vendor 
require  a  counterpart  of  tho  deed,  he  may,  it  is  conceived,  bo 
fairly   asked   to   pay   for   the   counterpart:    but    (with  this 
exception)  it  seems  difficult  to  understand  why  the  circum- 
stance of  his  sustaining  a  mixed  character  of  vendor  and 
lessor  should   be  a  reason  for  liis  paying   a   proportion   of 
costs  which  neither  vendor  nor  lessor  singly  is  ever  liable  to 


Upon  a  sale  under  the  L.  C.  C.  Act,  1845,  the  company 


Fiirchasors 

I  ay  vendor's  . 

.  ostfl  on  Hale     must  pay  the  vendor's  costs,  either  under  s.  80  or  s.  82, 
Act"  according  as  the  land  has  been  taken  (/)  in  exercise  of  their 

compulsory  powers,  or  by  agreement  with  the  landowner. 

I\v  the  latter  section,  wliicli  is  applicable  to  purchases  by 


lie  Marqu'ti  of  SaUxbunj  and  L.  S;  K. 
If.  R.  Co.,  (1S79)  W.  N.  214 ;  Louthcr 
V.  Cahdomnn  II.  Co.,  1892,  1  Cli.  73  ; 
CI  L.  J.  Ch.  108. 

(jf)  GrisitcH  V,  llobinnon,  (1836)  3 
Scott,  329;  3  Bing.  N.  C.  10;  Be 
Gray,  1901,  I  Ch.  243;  70  L.  J.  Ch. 
133,  and  cases  there  cited. 

(h)  See  Grissill  v.  Ilobinson,  xiip.  ; 
Webb  V.  Ji/ioadcB,  (1837)  3  Bing.  N.  C. 
732;  Sutherland  v.  Jiriffffx,  (1841)  1 
Ha.  20,  39  ;  11  L.  J.  N.  S.  Ch.  30  ; 
however  in  Jennings  v.  Major,  (1837) 
8  C.  &  P.  01,  the  contrary  was  hold 
on  the  evidence  of  one  of  the  cliicf 
clerks  in  the  Master's  office  a.s  to 
usage,  qtt.  as  to  the  correctness  of 
this  evidence.  Chitty,  J.,  in  Re 
iS><7'M,  189o.  I  Ch.  73.  81  :  64  L.  J. 


Ch.  79,  followed  Jcnningx  v.  Major, 
Imt  none  other  of  tlio  above  cases 
■were  cited.  Aud  sec  Re  Gkhj,  nup., 
where  Cozens-Hardy,  J.,  stated  the 
lessee  was  not  bound  to  pay  for  the 
counterpart. 

(.)  Sup. 

(/.)  See  5  Jarm.  Cony.  4th  ed. 
655  (a"  ;  and  see  eonlra,  Copingor, 
p.  73. 

(/)  Lands  upon  which  the  com-' 
pany  has  entertd  under  s.  85  are 
lands  "taken"  within  the  meaning 
of  H.  80,  so  as  to  render  the  company 
liable  to  pay  the  costs  of  asrcrtaiuing 
the  amount  of  compensation  :  Chart' 
ton  V.  Rolkston,  (1884  -  28  Ch.  D.  237  : 
64L.  J.Ch.233. 
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agreement,  the  company  must  pay  the  vendors  all  their  costs    Chap.  xil. 

of  the  conveyance,  and  the  costs  of  making  out  and  proving —  '  — — 

their  title  {ni)  :  such  costs  (if  the  parties  diflerj  to  he  taxed  conveyance, 
by  the  Master  (//).  This  section  provides  simply  for  the  f^^gj""^*"" 
legal  expenses  of  making  out  the  title  to,  and  of  conveying, 
the  property  ;  taking  these  expenses  in  their  largest  sense : 
but  not  for  any  costs  of  ascertaiuiug  what  that  is  which  is  to 
be  put  into  the  document  (o)  :  thus,  the  costs  of  apportioning 
an  entire  ground-rent,  between  houses  taken  by  the  company 
and  others  retained  by  the  vendor,  have  been  held  not  to 
fall  upon  the  company  (;)).  As  rcs])ects,  therefore,  sueli  pre- 
liminary and  other  expenses  of  sale  as  are  not  provided  for 
by  this  section,  the  vendor  should  either  expressly  stipulate 
for  their  payment,  or  he  may  make  them  a  ground  for 
claiming  larger  compensation  if  he  goes  before  a  jury. 
And  the  costs  payable  by  the  company  under  s,  82  include 
the  expense  of  getting  in  any  outstanding  legal  estates, 
terms,  or  interests  (q).  In  the  case  just  referred  to,  the  costs 
of  taking  out  administration,  wliieli  was  necessary  in  order  to 
obtain  a  legal  assignment  of  the  property,  were  held  to  fall 
within  this  section.  The  vendor  has  no  lien  for  the  amount 
of  his  costs  upon  the  moneys  deposited  under  s.  So  (r). 

It  had  been  considered  that  general  expressions  referring  Goneral 

to  costs  to  be  incurred  in  consequence  of  tlie  sale,  or  the  "ifJuvcrTuffi- 

proposal   for  the   sale,  or  the  taking  of  the  land,  whether  '''"^?*  H  ^^"T*^ 
*■     ^  '  °  '  co«.t8  of  re- in- 

occurring  in  an  Act  of  Parliament  or  a  private  agreement  (s),  vestment  on 

.-  .  ,  „.  purchascFH. 

would  not  throw  upon  tlie  purchasers  the  cost  of  re-mvest- 
ment :  but  it  has  boon  docidod  tliat  such  costs  are  inihuled 

(»i)  He  Spoonei;  (ISol)   1  K.  ct  J.  (/))  //'. 

"^•^"*  ('/)  Jic  Livcfjiool  Improvfment  Ael, 

{»)  S.  83.     The  company  cannot  (jsgs)  5  Eq.  282;  37  L.  J.  Ch.  376; 

get  the  cobts  taxed  after  they  have  ji,  ],„ii„,  (.«,-„„,A;  Ctlij  .V.  Co.,  (1S90) 

paid  them.      Taxation,   if  required,  o'j  L.  R.  Ir.  2G5. 

must  be  obtained  before  payTucnt ; 

£x  p.  Somrnill.,   (1H83)   23  Ch.  D.  (')  ^'  ^-  *  ^-  "'  ^'-  ^''-  ('848)  2 

167  ;  52  L.  J.  Ch.  438.  ^''-  ' ''  =  ^'  P'  ^-  ^^'  ^-  ^"^  (^^^S) 

(0)  Tor  V.-C.  W.  in  /.>  ;,.  Jlurl.;  ^«  ^i.  171  ;   17  L.  J.  Ch.  314. 

(18G4)  1  II.  &  M.  019:  33  L.  J.  Ch.  (a)   Sco   Jit    London   Brid^r    Aft*, 

79.  (1842)  13  Si.  176,  180. 


;.,Q  matti:ks  rf.latinc;  to  coMPLivnoN  of  riinciiAsi:. 

Chap.  XII.    in  a  provision  for  rayincut  of  costs  "  attcnaiug  the  applica- 
^*-  ^^-       tiou  for  re-liivestmeut "  of  money  paid  into  Court  (/). 

A.  to  co.,t.s  Under  s.  SO,  where  the  hind  is  taken  Ly  the  company  in 

"'"*'' '■^""  the  exercise  of  tlieir  compul-^ory  powers,  and  the  purchase- 
money  has  been  deposited  in  the  bank  under  the  provisions 
of  the  Act,  the  company  is  liable  to  pay  the  costs  of  the 
purchase  or  taking  of  the  land,  or  Avliieh  shall  have  been 
inciu-red  in  consequence  thereof  (other  than  snch  costs  as  are 
otiicrwise  provided  for  by  the  Act)  ;  and  the  costs  of  the 
investment  of  such  money  in  government  or  real  securities  ; 
and  of  the  re-investment  thereof  in  the  purchase  of  other 
lands ;  and  also  the  costs  of  obtaining-  the  proper  orders  for 
any  of  the  above  purposes ;  and  of  the  orders  for  payment  of 
income,  and  for  payment  out  of  Court  of  the  principal,  and 
of  all  proceedings  relating  thereto,  except  such  as  arc  occa- 
sioned by  adverse  claimants :  but  the  section  excepts  those 
cases  where  the  money  is  so  deposited  by  reason  of  the  wilfid 
refusal  of  the  party  entitled  thereto  to  receive  the  same,  or  to 
convey  or  release  the  lands,  or  by  reason  of  the  wilful  neglect 
of  any  party  to  make  out  a  good  title  to  the  laud  required  : 
r.y.,  where  the  owner  failed  to  make  out  his  title  within  the 
time  prescribed  by  the  statutory  notices  ('0- 

Api.lioation  As  regards  costs  under  s.  80,  and  by  whom,  in  various 

cases,  they  are  to  be  borne,  there  are  numerous  decisions  {x). 


i.f  tho  SOth 
»f<'ti<)H 


(0  lie  Byron,  (1853)  4  D.  :M.  &  G.  ordered  to  pay  the  costs  of  a  petition 

G94,  a  case  under  a  kindred  Act ;  for  investment.      The  co.nt  payable 

Lake  y.  E.  C.  Ji.  Co.,  (1852)  19  L.  T,  by  promritcrs  for  interim  investments 

(0   S  )  323.  include  increased  brokerage    charge 

(,,)  J-x  p.  Boirlxng,  (1881)  7  L.  R.  duo  to  investment  in  railway  stock, 

jj.   jyg  Re  Gaselcc,  1901,  1  Ch.  923;  70  L.  J. 

\z)  See  the  cases  cited  in  Jepson's  Ch.  441  ;  also  brokerage  on  sale  of 

Lands  Clauses  Acts,  2nd  ed.,  notes  investments  for  purpose  of  payment 

to  s.  80,  pp.  224—249 ;  Seton,  6th  cd.  out  to  a  person  absolutely  entitled, 

246  (t  »eq.  ;  see  also  statements  as  to  Re  Mngdakn  Coll.,  Off.,  1901,  2  Ch. 

re-investments  under  s.  69,  »«;;.p,  689  780;    70  L.  J.   Ch.  821.      Costs  of 

et  »rq. ;  and  see  Re  Leeds  Grammar  power  of  attorney,  administration  m 

!\cho'>'!,'\W\,  1  Ch.  228;  70  L.  J.  Cli.  Ireland,  and  a  portion  of  estate  duty 

89,  -when  a  corporation  having  com-  were  held  properly  payable  by  dis- 

pnl80Tilypuicha.sed  charity  lands  was  tri^-t  council  compiUsorily  acquiring 
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The   only  uniform  principle  wliicli   can   be  traced  in  the    ^^P-  ■^^^• 

authorities   is,  that   the   company   is   not  to  be   needlessly  

burdened  with  costs.  What  are  necessary  costs  must  depend, 
in  each  particular  case,  upon  the  special  circumstances ;  and 
it  would  be  impossible  to  lay  down  any  inflexible  rule  upon 
the  subject  {>/). 

The  question  whether  an  Act,  which  though  passed  since  A°t*iat"^^h 
the  L.  C.  C.  Act,  1845,  yet  incorporates  sections  of  an  earlier  L.  c.  C.  Acts, 
Act  authorising  the  compulsory  purchase  of  land,  incorporates  rating  earlier 
also  the  provisions  of  the  L.  C.  C.  Act,  including  those  as  to     ^  * 
the  pajanent  of  costs,  has  been  the  subject   of  conflicting 
decisions.     In  Ee  Chern/s  8.  E.  (c),  a  public  improvements 


freehold :  Ex  p.  Lurgan  Vrb.  List. 
Co.,  (1902)  1  I.  R.  157  ;  and  see  Re 
Loudon  County  Co.,  (1901)  84  L.  T. 
808,  where  payment  out  of  proceeds 
of  churchyard  compulsorily  taken 
was  allowed  for  repairs  of  chancel 
and  parliamentary  costs,  following 
Ez  p.  ClaypoU  {Sector  of),  (1873)  16 
Eq.  574  ;  He  Ormtrod's  S.  E.,  1892.  2 
Ch.  318. 

(y)  See  as  to  costs  under  cognate 
private  Acts,  Ex  p.  Marshall,  (1845) 

1  Ph.  560 ;    Ex  p.  Molyneux,  (1845) 

2  Coll,  273,  and  cases  there  cited ; 
Mitchell  T.  Kcivell,  (1844)  3  R.  C. 
5\5;-Ez  p.  Gore-Langton,  (1847)  11 
Jur.  686;  Ex  p.  Thoroton,  (1848)  12 
Jut.  130;  17  L.  J.  Ch.  167;  Be 
Robertson,  (1857)  23  Beav.  433  :  26 
L.J.  Ch.  349;  J?«  Zff«</,  (1858)  4  K.  & 
J.  81 ;  Rf  Harrison,  (1870)  10  Eq.  532 ; 
40  L.  J.  Ch.  77 ;  Re  fit.  Dunstan's 
Schools,  (1871)  12  Eq.  537  ;  and  Re 
Lord  Stanley  of  Alderky' s  Eit.,  ;i872) 
14  Eq.  227,  which  all  proceeded 
on  the  principle  that  only  such  costs 
as  are  specially  authorised  by  the 
particular  Act  can  be  awarded.  And 
see  Re  Mousdey's  Tr.,  (1858)  4  K.  & 
.r.  86,  n.  ;  Re  BurnelCs  Est.,  (1864) 
10  Jur.  N.  S.  289  ;  Re  Tiirrton 
Market  Act,  (1858)  26  Beav.  239  ; 
Re  Acker's  Tr.,  (1863)  9  Jur.  N.  S. 
224;  Exp.  Crobcr,  {I8i9)  13  Jur.  481  ; 

D.      VOL,  I. 


Exp.  Slater's  Devisees,  (1849)  6  R.  C. 
700  ;  18  L.  J.  Ch.  431  ;  Exp.  Rector 
of  Loughton,  (1850)  14  Jur.  102  ;  Re 
Strachan's  Est.,  (1851)  9  Ha.  185  ;  Re 
Laverick,  (1854)  18  Jur.  304.  As  to 
payment  out  of  the  fund  in  Court  of 
such  costs  as  the  purchasers  under  a 
private  Act  are  not  liable  to  pay, 
see  Ex  p.  Pasmore,  Ex  p.  Layfield, 
Ex  p.  Toicgood,  (1834)  1  Y.  &  C.  75, 
79,  588;  Re  Bishop  of  Salisbury, 
(1850)  16  L.  T.  (0.  S.)  122,  Where 
a  private  Act  omitted  to  provide  for 
the  costs  c  jusequeut  on  payment  of 
the  money  into  Court  by  reason  of 
the  title  being  doubtful,  the  Court 
refused  to  throw  such  costs  on  a 
public  body  purchasing  under  the 
Act:  Exp.  Angell,  (1841)  4  Y.  &  C. 
496.  As  to  costs  where  old  com- 
panies are  amalgamated  under  an 
Act  embodying  the  general  Act : 
Ex  p.  Eton  Coll.,  (1850)  20  L.  J,  Ch, 
1  ;  Re  Bristol  Lock  Co.,  (1853)  21 
L.  T.  (O.  S.)  17  ;  Re  Ellison,  (1855) 
1  Jur.  N.  S.  1155;  2  ib.  293;  2n 
L.  J.  Ch,  379  ;  but  see  contra.  Re 
Uohkn,  (1865)  11  Jur.  N.  S.  995;  Re 
Neachell,  (1855)  25  L.  T.  (O.  S.)  280. 
And  see  generally  as  to  costs  under 
similar  private  Acts,  Seton,  0th  t*d, 
2468,  and  as  to  costs  under  Defence 
Acts,  ib.  1471. 

(s)  (1862)  4   D.  F.  &  J.  332  ;    see 
3  A 
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Chap.  XII.  Act,  passed  after  tlio  L.  C.  C.  Act,  onaoted  that  ''  all  and 
'"*^  ■  —^  singular  the  enactnicuts  and  provisions  "  of  a  like  Act  passed 
before  the  L.  C  C.  Act  should  extend  to  the  new  improve- 
ments as  if  thoy  had  been  authorised  by  the  former  Act:  and 
Ijord  Westbury  held  that  tlie  incorporation  of  the  L.  C.  C. 
Act  was  excluded,  .^^o  that  a  landowner  could  not  claim  the 
costs  which  would  be  payable  by  the  public  body  under  the 
latter  Act.  The  Court  of  Appeal  refused  (r/)  to  follow  this 
deci.«^ioi^  where  the  later  Act  was  not  the  same  as  that  to 
which  Lord  Westbury's  judgment  applied,  though  the 
difference  between  the  two  Acts  was  very  slight ;  and  Lord 
Esher,  M.  R.,  expressed  his  entire  disapproval  of  the  Lord 
Chancellor's  decision.  But  in  a  later  case  (/v),  arising  under 
the  same  Act  as  was  the  subject  of  decision  in  lie  Cherry' a 
S.  E.,  Cotton,  Boweu,  and  Fry,  L.  JJ.,  followed  the  decision 
in  the  earlier  case,  and  expressed  their  entire  concurrence 
with  that  decision  and  their  disagreement  from  the  dicta  of 
Lord  Esher. 


Jurisdiction 
a»  to  cost*) 
under  Judi- 
cature Acts. 


Ord.  LY.  r.  1  of  the  R.  S.  C.  1883,  did  not  give  the  Court 
any  jurisdiction  to  order  the  payment  of  costs  in  cases  where, 
before  the  Judicature  Acts  and  Rules,  there  would  have  been 
no  jurisdiction  to  make  such  an  order  {c) ;  but  the  Judicature 
Act,  1800,  s.  5,  gives  the  Court  an  extended  jurisdiction 
enabling  them  to  order  the  promoters  to  pay  costs  even  in 
those  cases  which  are  excepted  under  s.  80  ((/). 


Costs  of  ar>)i-        Upon  an  arbitration  under  the  L.  C.  C.  Act,  the  costs  need 

L.  C.  C.  Act.   not  be  incorporated  in  the  award,  but  may  be  ascertained  at 

any  subsequent  period  by  the  persons  or  person   (whether 


and  distinf^iBh  He  St.  Sepulchre's 
Est.,  (1834)  4  D.  J.  &  S.  232  ;  33 
L.  J.  Ch.  372,  where  both  the  special 
Acts  were  passed  buisequently  to  the 
L.  C.  C.  Act. 

(a)  Jie  Wood's  Fit.,  (1886)  31  Ch.  D. 
607;  65  L.J.  Ch.  488. 

(A)  Re  Milh'  Est.,  (1886)  34  Ch.  D. 
24  :  Sfi  L.  J.  Ch.  6n. 


(c)  Ih.,  overruling  Ex  p.  Mercers' 
Co.,  (1879)  10  Ch.  D.  481 ;  48  L.  J. 
Ch.  384  ;  Re  St.  Katharine's  Hosp., 
(1R81)  17  Ch.  D.  378;  Re  Lee  and 
Jlimiurjuay,  (1883)  24  Ch.  D.  669. 
See  also  Re  Wood's  Est.,  sup.  ;  Re 
Knight's  Will,  (1884)  26  Ch.  D.  82, 
91  ;  .53  L.  J.  Ch.  223. 

id)  Rf  Schmarr.  1002,  1  Ch.  326: 
71  L.  J.  Ch.  2iy. 
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arbitrators  or  umpire)  by  wbom  the  award  is  made  (.)•     And    Cha^  XII. 

by  the  Lands  Clauses  (Taxation  of  Costs)  Act,  1895,  repeahng  

and  ro-enaoting  s.  1  of  the  L.  C.  C.  Act,  1869,  either  party 
may  require  the  costs  of  the  arbitration  to  be  settled  by  one 
of  the  taxing-masters  of  the  High  Court  (/'). 

The    purchaser,    it    appears,    may    generally  i<j),    though  V-J-lj-- 
not  universally  (/O,  require  the  vendor  to  get  m,  at  his  own  exp-n^n^^^  ^ 
expense,  outstanding  estates  or  incumbrances,  by  de^eds  dis-  i^eumbered, 
tinct  from  the  conveyance  :  or,  if  that  course  Li  not  adopted,  '^''=- 
he  may  require  him  to  bear  the  increased  expense  occasioned 
by  the  concurrence  of   trustees    and   incumbrancers   in  the 
conveyance.     When,  upon  a  large  transaction,  an  estate  was 
subject  to  incumbrances,  which,  to  save  expense,  were  got  in 
by  separate  deeds,  and  paid  off  out  of  the  purchase-money, 
the  Court  considered  that  the  purchaser  should  have  insisted 
upon  the  vendor   preparing   the    deeds,  and  furnishing  an 
abstract  of  them  ;   (delaying  the  execution  of  them,  it  is  pre- 
sumed, until  such  abstract  was  approved,  and  the  engrossed 
deeds  themselves  were  examined  by  the  purchaser;)  and  that 
'  the  latter,  having  laid  the  di-a£ts  of  these  deeds  before  counsel 
to  peruse  and  settle  on  his  behalf,  could  not  throw  the  ex- 
penses upon  parties  who  were  liable  to  pay  his  costs  properly 
incurred  (/)•      Such  a  requisition  in  ordinary  cases,  where  the 
expense  is  inconsiderable,  is  unusual  in  practice,  and  generally 
regarded  as  vexatious. 

If,  however,  a  purchaser  keep  incumbrances  on  foot  for  his  But^J^Hf 
own  protection   (Avhich  he  has  a  right  to  do,  e%  en  where  the  keep  incum- 
contract   is    for    the    sale   of   the    estate   free  from  lucum-  j^,,^,^ 

protection. 

(«)   Gould  V.    Staffurdshtrc    TTuUr-  deputy. 

works    Co.,    (1850)    5    Ex.    '214;     19  (p)  Sag.   Mth  cd.    555;    Jon<-i  v. 

L.  J.  Ex.  281.  Lncin,  (1817)  1  Do  G.  &  S.  245  ;  and 

(/)  See  Covington  v.  Md.  Dist.  li.,  see  sup.  p.  530. 

1903,  1  K.  B.  231  :    72  L.  J.  K.  B.  ^.^^^^^  ^   ^.^^^  ^^53^^^   ^   ^^^ 

93.     And  see  L.   C.  C.   Act,   1869,  ^^^^  .  ^^^  ^^^  ^^^^  ^  g  j^^  (^^^ 

8.  3,  as  to  compensation  for  lands  in  3  j  od    30 
Westminster,    which    is   now   to  be 

settled   l.v  tho  hijrh    bailiff,   or  his  (i)  Jonci  v.  Lnri.'<,  tup. 

:{  A  2 
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Chap.  XII.    brances  (k))  he  cannot  throw  upon  tho  vendor  the  costs  of  the 
^*^'^-  ^-       necessary  assignment ;  whether  tho  same  is  effected  by  the 
principal  conveyance  or  by  a  collateral  deed  (/). 

If  a  solicitor,  without  special  iu.structions,  prepares  the 
conveyance  during  the  existence  of  a  known  impediment  to 
completion,  upon  which  the  matter  eventually  goes  off,  he 
ordinarily  cannot  claim  the  costs  of  the  conveyance  {m) ;  and 
where  the  sale  was  abortive  owing  to  the  solicitor  having 
inserted  an  inaccurate  statement  in  the  particulars  ho  was 
disallowed  his  costs  («). 

Trustee  If  a  solicitor,  who  is  either  alone  or  jointly  with  others 

uctiiijr  a.s  trustee  for  sale,  acts  professionally  in  the  sale,  he  can  in 

twliLitor  can  '  ^  *^  ^        /  \  j'xi 

only  charge      strictncss  charge   only  costs   out    of    pocket  (o) ;  and  it   he 
costs  inturrc  .  ^^^^^^.^  ^^^j|.|jgj,  gQli^-.^^Qj.  ^o  transact  the  business  on  agency 

terms,  the  benefit  thus  secured  will  enure  to  the  trust 
estate  {]))  ;  and  if  the  trustee  is  in  partnership  the  same 
disabihty  to  make  a  profit  out  of  the  trust  attaches  to  the 
fiiTO.  Under  the  Bankruptcy  Act,  1883,  the  trustee  (includ- 
ing the  official  receiver  as  trustee  (<?))  of  the  banlmipt's  pro- 
Empioynunt  pcrty  may  not,  without  the  consent  of  the  committee  of 
of  solicitor  by  inspection,  or,  where  there  is  none,  of  the  Board  of  Trade, 

bankrupt  e  a  '  i'(«i-v*ir 

trustee ;  employ  a  solicitor  or  other  agent  (;•)  ;  but  if  he  is  himsolt  a 

ri^Udto^'''^  solicitor,  he  may  contract  to  be  paid  a  certain  sum  by  way  of 

percentage  or  other^\ise,  as  remuneration  for  his  professional 

and  other  services  as  trustee  (s),  and  without  the  consent  of 

the  Court  no  trustee  or  member  of  a  committee  of  inspec- 

(A)  Cooper    v.     Cartwnght,    (1860)  Board  of  Trade  may  be  given  by  the 

John.  679.  OfBcial  Receiver;  8.  22  (9)  and  Bkcy. 

(A  ji  Rules,  1886,  337;  and  see  lie  Duncan, 

(m)  Fottt  V.  Dutton,  (1845)  8  Beav.  1892,   1  Q.  B.  879  ;  61   L.  J.  Q.  B. 

493  712;  Re  Vavasour,  1900,  2  Q.  B.  309; 

(n)  Be  X,  (1886)  54  L.  T.  634.  09  L.  J.  Q.  B.  685. 

(o)  p.  94.  (.<;  S.s.  72,  73;  Bkcy.  Act,   1890, 

(p)  Re  Taylor,  (1854)  18  Beav.  105;  b.  15  (3) ;  Re   Wayman,  (1890)  24  Q. 

and  see  Vipont  v.  Butler,  (1893)  L.  J.  B.  D.  68  ;  59  L.  J.  Q.  B.  28  ;  and 

Newspaper,  293.  see  Re  ChrMe,  1900,  I  Q.  B.  5  ;  69 

{q)  Re  Luncan,  1892,  1  Q.  B.  331.  L.  J.  Q.  B.  31  ;  Bkcy.  Rules,  1886, 

(r)  S.  67  (3).     The  consent  of  the  306—307. 
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tion  may  dirootly  or   iudirectly  make  a  profit   out  of   the    Chap.  XII. 

Sect.  8. 

estate  (/).  

Under  the  Solicitors  Act,  1 843,  a  solicitor's  bill  of  costs,  Taxation  of 
though  composed  entirely  of  conveyancing  charges,   might  costi  under 

o  1  ,  •,  •  1  •      the  Solicitors 

lormerly,  upon   petition,   and  may   now,  on    summons    in  ^^t  1843 
Chambers  (//),  be  referred  for  taxation,  *•  "*'^- 

And  the  Court  may,  under  its  general  jurisdiction,  order  Taxation 

.     .  in  •  under  general 

taxation  of  a  bill  consisting  wholly  or  in  part   of    convey-  jurisdiction  if 

i*i!j.T_  T*j_  p  iiT  11  1    wjlicitor  claim 

auoing  costs,  11  the  solicitor  refuse  to  deuver  up  deeds  and  Uen  on  papers, 
papers  in  his  possession  except  upon  payment  of  the  bill  (x). 

By  the  Attoruej-s  and  Solicitors  Act,  1870,  a  solicitor  may  Attomeys 

n      i\  i      p   1  •  i  •        1  ...         tiiifi  Solicitors 

lix  the  amount  or  his  remuneration  by  agreement  m  writing  Act,  1870. 
with  his  client,  either  in  respect  of  past  or  of  future  profes- 
sional services ;  but  if  in  respect  of  business  done  in  any 
action  or  suit,  the  agreement  must  be  examined  and  allowed 
by  the  taxing-master  before  payment  is  made  (i/).  The  agree- 
ment, unless  specially  framed  for  the  purjiose,  excludes  any 
claim  of  the  solicitor  for  further  remuneration  (::),  and  a 
provision  exempting  him  from  liability  for  professional 
negligence  is  made  wholly  void  (a).  The  Act  provides  a 
summary  mode  for  testing  the  validity  or  effect  of  the  agree- 
ment, and  for  setting  it  aside,  and  for  re-opening  it  after 

(0  Bkcy.  Rules,  1886,  316,  317  ;  (y)  S.  4  ;  lie  Rustfll,  (1885)  30  Oh. 

Re  GiiUard,   1896,   1   Q.  B.  68  ;    65  D.  114  ;  54  L.  J.  Ch.  948  ;  Re  West, 

L.  J.  Q.  B.  199;   1897,  2  Q.   B.   S:  1892,   2  Q.  B.    102,    106;   61   L.J. 

66  L.  J.  Q.  B.  484.  Q.  B.  639.     It  is  not  necessary  that 

(«<)  See  An.  Pr.  ;  R.  S.  C.  1883,  the  agreement  should  be  signed  by 

Ord.  LV.  r.  2  (15) ;  and  see  generally  both  solicitor  and  client ;  Re  Thomp- 

on  the  subject  of  taxation  of  bills  of  son,    1894,    1   Q.  B.   462;   63  L.  J. 

costs,  Cordery  on  Solicitors,  3rd  ed.  Q.  B.  157.    It  need  not  bo  in  writing, 

pp.  304  ei  seq.  where  it  is  to  charge  nothing  if  the 

{x)  Re  Murray,  (1826)  1  Russ.  519;  action  fails,  and  to  take  nothing  for 

Re  Rice,  (1837)  2  Ke.  181  ;  as  to  the  costs  out  of  any  money  that  may  bo 

jurisdiction  of  the  Court,  see  Rt  Park,  awarded  to  the  client  in  the  action  ; 

(188S)  41  Ch.  D.  326,  331  ;  58  L.  J.  Jiiviitiys  v.  Johnson,  (1873)  L.  R.  8 

Ch.  547;  see  Re  Stuart,  1893,  2  Q.  B.  C.  P.  425. 


(z)  S.  6. 


201  ;  62  L.  J.  Q.  B.  623,  as  to  an 
agreement  being  "fair  and  reason- 
able." (tf)  8.  7. 
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Chap.  XII.  payment  in  specified  cases  (h)  ;  and,  except  wliero  otherwise 
^'*''^'  ^'  provided  in  the  Act,  the  bill  of  the  solicitor  under  such  an 
agreement  is  exempt  from  taxation  (r).  The  Act  also  enables 
a  solicitor  to  take  security  for  his  future  costs  (</),  and  allows 
interest  to  be  charged  on  disbursements  by  tlio  solicitor,  and 
also  on  moneys  improperly  retained  by  him  belonging  to  his 
client  (e). 

AgTtf.u.iit  Under  the  Solicitors'  Remuneration  Act,  1881,  a  solicitor 

Solicitors*  may  still  make  an  agreement  with  his  client,  before,  after,  or 
Act?"ss™  °°  i°  the  course  of,  the  transaction  of  any  business,  that  he  shall 
be  paid  either  by  a  gross  sum,  or  by  commission  or  percentage, 
or  by  salary  or  otherwise  (./)  ;  and  the  amount  agreed  upon 
may  be  made  to  include  all  out  of  pocket  expenses  {{/).  The 
agreement  must  be  in  writing  signed  by  the  person  to  be 
bound,  or  by  his  agent  (A),  and  may  be  sued  upon,  impeached, 
or  set  aside  in  the  like  manner,  and  on  the  like  grounds,  as 
an  agreement  not  relating  to  a  solicitor's  remuneration ;  and 
if  upon  any  order  for  taxation  of  costs  it  shall  be  objected  to 
by  the  client  as  unfair  or  unreasonable,  the  facts  may  be 
inquired  into  by  the  taxing-ma.^tor,  who  must  certify  them  to 
the  Court ;  and  the  Court  may  cancel,  or  reduce  the  amount 
payable  under,  the  agreement  (/).  The  above  provision 
supersedes  that  made  for  agreements  between  solicitor  and 
client  by  the  Attorneys  and  Solicitors  Act,  1870,  in  cases  to 
which  the  Act  of  1881  relates  (k). 

Scale  Independently  of  agreement,  the  system  of  remuneration 

cLargett  (I).  ^  o  t       ■  i         i  i  i 

in  respect  of  business  connected  with  sales,  purchases,  leases, 


(A)  S.  8  ;    JRef$  v.  TFilliamn,  (1875;  the  section,  Cordery,  3rd  ed.  270. 

L.  R.  10  Ex.  200 ;  44  L.  J.  Ei.  1 16 ;  (k)  S.  9. 

and  88.  9,  10.  (0  See  Cordery  on  Solicitors,  3rd 

(f)  S.  15.  ed-    276   et   teq.  ;    and   see    Grey  v. 

(rf)  s.  16.  Curticf,  1899,  1   Ch.   121  ;    68  L.  J. 

M  Sa.  17^  i§.  Ch.  60,  as  to  completing  conveyance 

{/)  8.8(1).  i°   a   register  county;    Re    Thomat, 

(y)  S.  8  (3).  1900,  1   Ch.  454  ;    69  L.  J.  Ch.  219, 

(A)  8.  8  (2).  as  to  sale  in  lots  of  property  held 

(i)  8.  8  (4)  ;  and  see  generally  on  under    one    title   bting    treated    as 
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mortgages,  settlements,  and  other  matters  of  conveyancing,    ^^;^^"- 

and  in  respect  of  other  business,  not  being  business  in  any  

action,  or  transacted  in  any  Court,  or  in  the  chambers  of  any 
judge  or  master,  is  divided  into  three  classes.     A.  Relating  to 
completed  sales,  purchases  and  mortgages,  the  remuneration 
for  which  is  regulated  by  the  scale  contained  in  Schedule  I., 
Part  I.,  and  the   rules  made  thereunder.     B.  Relating  to 
completed  leases,  and  agreements  for  leases,  or  conveyances 
reserving  rent,  or  agreements  for  the  same,  the  remuneration 
for  which  is  regulated  by  the  scale  contained  in  Schedule  I., 
Part  II.     C.  Relating  to  uncompleted  business  of  the  kind 
provided  for  in  the  two  preceding  classes,  and  to  settlements, 
mining  leases,  or  licences  or  agreements  therefor,  reconvey- 
ances, transfers  of  mortgage,  or  further  charges  not  so  pro- 
vided for,  to  assignments  of  leases  not  by  way  of  purchase  or 
mortgage,  and  to  all  other  deeds  or  documents,  and  to  all 
other  business,  the  remuneration   for  which   is   not   in  the 
preceding   classes   prescribed,    for   all   of    which   the  remu- 
neration°is   regulated  by  the    old    system    as   altered    by 
Schedule  II. 

A  solicitor  may  before  undertaking  [m)  any  business,  by  Gene-^J^,; 
writing  under  his  hand,  communicated  to  the  client,  elect  to  Act. 
charge^upon  the  old  system  as  altered  by  Schedule  II. ;  but 
unless    he   make   such   election,   liis    remuneration   wiU   be 
governed  by   the   scale  (»)•     In   cases   of  re-investment   of 
money  under  the  L.  C.   C.  Act,  the  promoters  are  bound 

separate  transactions  ;    Re    Wehstn  included  in  the  scale  fee    r.g,  any 

and  Jone»,  1902,  2  Ch.  551  ;  71  L.  J.  preliminarj-  expenses  with  reference 

Ch    749;   Se  Bomain,   1903,   1   Ch.  to  the  renewal  of  a  lea.«o  ;  ^^  f''^^ 

702  •  72  L.  J.  Ch.  309,  as  to  nego-  (1887)  34  Ch.  D.  433 ;   36  L.  J.  Ch. 

tiating  and  deducing  title  ;   and  see  487  ;    Hestrr  v.  II.,  ^\^^-^-^^'[ 

Be  Xorris,  1902,  1  Ch.  741 ;  71  L.  J.  66  L.  J.  Ch.  247 ;  Be  Metcalfe,  (1887) 

Ch.  187,  as  to  negotiating  a  mort-  67  L.  J.  Ch.  82. 
crage-  Be  Acker,  (1902)  1  Ir.  1,  as  to  («)  Gen.  Ord.  6.  Tho elecbon must 

preparing  fee  farm  grants.  be   express,   and   is   not   sufficiently 

(m)  The   election   must   be    made  manifested  by  deUvering  a  bill  made 

and  expressed   before  any  expenses  out  under  the  old  system  :   FUm^n9 

have  been  incurred  which  would  be  v.  Ihn<ica.tl^,  (1885)  33  W.  R.  776. 
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Chap.  XII.    by   an    election    duly   notified    to    the    landowner    hy   bis 
'— —  solicitor  (o). 


Contract  with  Tbe  44  Geo.  3,  0.  98,  s.  14,  imposes  a  jDenalty  on  unqualified 
com-eyancCT,  persons  acting  as  conveyancers  ;  and  consequently  any  special 
is  voiil.  contract  by  sucb  persons  for  remuneration  for  their  services, 

is  illegal  and  void  {p). 

(o)  Ee  Bndeicell  Hosp.,  (1887)   67  {p)   Taylor  \.  Crowland  Co.,  (1854) 

L.  T.  155.  10  Ex.  293  ;  23  L.  J.  Ex.  254. 


END  OF  VOLUME  I. 
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THE  ENGLISH  REPORTS 

WITHIN   THE   REACH   OF   ALL. 

Complete  Rlz-ISSUE  of  ALL   THE  DECISIOSS 
prior  to  IS66  in  about  ISO  volumes.      ^ 

rpHE  objects  of  this  groat  scheme  of  complete  re-issue  of  all  the 
I  J-  English  Reports  up  to  the  commencement  of  the  Law  Reports 
in,  1866  are  now  well  known;  the  House  of  Lords  Series  in 
11  Volumes,  the  Privy  Council  Series  in  9  Volumes,  and  the  Chancery 
Series  in  27  Volumes,  are  now  ready,  and  the  Rolls  Court  Series  is  in 
course  of  publication. 

The  Cases  are  noted  with  references  to  later  decisions  in  which 
a  particular  case  may  have  been  overruled,  or  distinguished,  and 
a  reference  to  the  titles  of  the  digests  in  which  similar  cases  will 
be  found.  Consultative  Committee  : 

The  Right  Hon.  Tue  Earl  of  Halsbury,  Lord  Chancellor ; 

The  Right  Hon.  Lord  AlverstonE,  G.C.M.G.,  Lord  Chief  Justiceof  England : 

The  Right  Hon.  Sir  Richard  Henn  Colliks,  Master  of  the  Rolls ; 
Sir  R.  B.  FiNLAY,  K.C.,  M.P.,  Attorney-General. 

||^p>    NOW  ISSUED. 
HOUSE    OF    LORDS     (1694     to     1866),    complete    in 
11  vols,   royal  8vo.       Price  /le^  half  bound,  £22. 

PRIVY  COUNCIL  Jncluding  Indian  Appeals)    1809  to 
1872j,  conipiele  in  9  vols.     Price  net,  half  uound, 

£13  :  10s. 

CHANCERY  (including    Collateral    Reports)   (1557   to 
1866j,  complete  in  27  vols.     Price  net,  half  bound, 

£40 :  10s. 

Ijf^^  IN   THE  PRESS. 
ROLLS    COURT    (1829  to    1866),    complete   in  about 
7  vols.     Price  per  volume  net,  half  bound,  30s. 
The  Volumes  are  not  sold  separately. 


Full  particulars  sent  on  applicatio7i  to 

Stevens  &  Sons,  Ld.,  119  &  120,  Chancery  Lane,  London. 

•,*  A  large  stock  of  Second-hand  Law  Reports  and  Text-books  on  Sale. 
(    4     ) 
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